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JUDGES 



or THE 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, K. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. NATHAN WEBB, District Judge, Maine Portland, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. FRANCIS C. LOWBLL, District Judge, Massachusetts Boston, Mass. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. 1. 

SECOND CIRCUIT. 

Hon. RUPUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALL.'lCE, Circuit Judge Albany, N. Y. 

Hon. E. HENRY LACOMBB, Circuit Judge New York, N. Y. 

Hon. NATHANIEL SHIPMAN, Circuit Judge Hartford, Conn. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut New Haven, Conn. 

Hon. ALFRED C. COXB, District Judge, N. D. New Yorls Utica, N. Y. 

Hon. ADDISON BROWN, District Judge, S. D. New York New York, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, B. D. New York.... 29 Liberty St., New York. 
Hon. HOYT H. WHEELER, District Judge, Vermont Brattleboro, Vt 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice Washington, D. C. 

Hon. MARCXJS W. ACHESON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge PhlladelpMa, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey Newark, N. J. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 



FOURTH CIRCUIT. 



Hon. MELVILLB W. FULLBR, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarksburg, W. Va. 

Hon. CHARLES H. SIMONTON, Circuit Judge Charleston, S. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carolina Raleigh, N. C. 

Hon. HAMILTON G. BWART, Dlst. Judge, W. D. North Carolina . Hendersonville, N. C. 
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Hon. WILLIAM H. BRAWLEY, District Judge, E. ana W. D. South Car. .Charleston, S. C. 

Hon. EDMUND WADpiLL, Jr., District Juflge; E. D. Virginia Richmond, Va. 

Hon. JOHN PAUL,' District Juflge, W. D. Virginia.......! Harrisonburg, Va. 

Hon. JOHN J. JACKSON, District Judge, VS^eat Virginia Parkersburg, W. Va. 
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Hon. EDWARD D. WRITE, Circuit Justice Wasliington, D. C. 

Hon. DON A. PARDEB, Circuit Judge New Orléans, La. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. David d. SHELBY, circuit Judge ........L.i.: ...'. Huntsvilleî Ala. 

Hon. JOHN BRUCE, District Judge, M. and N. D. AJabama Montgoraery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, g.* D. 'AÏabama. Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Plorida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jackson ville. Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgla Maçon, Ga. 

Hon. CHARLES PARLANGB, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. l^quiSiapa. Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID B. BRYANT, District Judge, E. D, Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District. Judge, N. R. Texas. ,, , Ft. Worth, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W- D. Texas Austln, Tex. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. WILLIAM H. TAFT, Circuit Judge Cincinnati, Ohio. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. WILLIAM R. DA Y, Circuit Judge Canton, Ohio. 

Hon. WALTBR EVANS, District Judge, Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michigan Détroit, Mich. 

Hon. HENRY F. SEVERENS. District. Judge, W. D. Michigan Grand Rapida, Mich. 

Hon. AUGOSTUS J.RICKS, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge, B. and M. D. Tennessee Chattanooga, Tenn. 

Hon. ELI S. HAMMO.ND, District Judge, W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice Washington, D. C. 

Hon. WILLIAM A. WOODS, Circuit Judge Indianapolis, Ind. 

Hon. JAMES G. JENKINS, Circuit Judge.. Milwaukee, Wis. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illinois.» Chicago 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois.. .Springfleld, 111. 

Hon. JOHN H. BAKER, District Judge, Indiana. Indianapolis, Ind. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisconsln ...Sheboygan, Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsln Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BRBWER, Circuit Justice. Washington, D. C. 

Hon. HENRY C. CALDWBLL, Circuit Judge Little Rock, Ark. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. AMOS M. THAYER, Circuit Judge... St. Louis, Mo. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. MOSHS HALLETT, District Judge, Colorado Denver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa Dubuque, lowa. 



J0DGES OF THE COURTS. Vil 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa.» Des Moinea, lowa. 

Hon. WILLIAM C. HOOK, District Judge, Kansas Leavenworlh, Kaii. 

Hon. WM. LOCHRBN, District Judge, Minnesota Minneapolis, Minri. 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis, Alo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraslca Omalia, Nei). 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sloux Falis, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKKNNA, Circuit Justice Washington, D. 0. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge ^ Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. Calilornia Los Angeles, Cal. 

Hon. HIRAM KNOWLES, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANPORD, District Judge, Washington..; Seattle, Wash. 

Hon. THOMAS F. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 

Hon. CHARLES S. JOHNSON, District Judge, Alaska Sitka. 

> Died December 4, 1899. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



BOARD OF COM'RS OF LAKE COUNÏY et al. y. SCHRADSKT. 

(Circuit Court of Appeals, Eighth Circuit. September 11, 1899.) 

No. 1,187. 

JURISDICTION OF FEDERAL COURTS— COLLUSIVE TkAKSFER OP CAUSB OF AC- 
TION— DiSMISSAIj. 

In an action in a circuit court by a foreigner against a municipal corpo- 
ration on coupons from its bonrls, where there was évidence sufficient to 
sustaln a claim made by défendant that the coupons in suit were in fact 
owned by a citizen of the same state, and that their transfer to plaintifl! 
was merely colorable, and for the purpose of enabling the suit to be 
brought in the fédéral court, the court should hâve dismissed the suit, 
under the fifth section of the act of March 3, 1875 (18 Stat. c. 137), as 
coUusive, or, if not fully satisflcd of the collusive character of the transfer, 
should hâve granted the defendant's request to submit that issue to the 
jury under proper instructions. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

C. S. Thomas (Charles Cavender, W. H. Bryant, and H. H. Lee, 
on the brief), for plaintiff in error. 

H. B. Jolinson (Ralph W. Smitii, on the brief), for défendant in 
error. 

Before CALDWELL, SAJ^BORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is a suit on coupons to the amount 
of $7,642.50, which were detached from certain municipal bonds is- 
sued by Lake countj!-, Colo. The board of county commissioners of 
said county (the défendant below and plaintiff in error hère), in 
answer to the complaint, alleged, in substance, that Frieda Schradsky 
(the plaintifl below and the défendant in error hère) was not the 
owner of the coupons when the suit to collect the same was flled in 
the circuit court of the United States for tlie district of Colorado; 
that the said coupons belonged to certain persons, who were citizens 
of the state of Colorado, who could not maintain an action thereon 
in their own names in the fédéral court by reason of such citizenship; 
97 F.— 1 
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and that thé suit had been brought in tlie name of Frieda Bchradsky, 
an alien, for the sole purpose of enabling the real owners of the cou- 
pons to recover a judgment tl»ereon, which they could not recover 
by suing in their own namès in the fédéral circuit court for the dis- 
trict of Colorado. Testiniony was adduced which tended strongly 
to support this défense, but the trial court refused to dismiss the 
action for want of jurisdiction, when requested to do so by the de- 
fendant below; and it also declined to allow the jury to détermine 
from the évidence, and under proper instruction, as it was requested 
to do, whether the pretended transfer of the coupons to the plaintiff 
below was merely colorable and made for the purpose of creating 
a semblance of jurisdiction. Thèse are the alleged errors which are 
presented for review. 

The flfth section of the act of congress of March 3, 1875 (18 Stat. 
4.70-472, c. 137), déclares: 

"That if in auy suit commenced in a circuit court or removed from a statc 
court to a circuit court of the United States it shall appear to the satisfaction 
of said circuit court at any time after sucli suit bas been brought or removed 
thereto, that such suit does not really and substantially Involve a dispute or 
controversy properly vs^ithin the Jurisdiction of said circuit court, or that tlie 
parties to said suit hâve been improperly ov collusively made or joined, eitlier 
as plaintiffs or défendants, for the i)urpose of creating a case cognizable or 
removable under this act, the said circuit cotirt shall proceed no f urther therein, 
but shall disroiss the suit or remand it to the court from which it was removed, 
as justice may require, and shall make such order as to costs as shall be just." 

This section of the act pf March 3, 1875, was not repealed by the 

amended and corrected Judiciary act of August 13, 1888 (25 Stat. 433, 

c. 866), as the suprême court held in Manufacturing Co. v. Kelly, 160 

U. S. 327, 339, 340, 16 Sup. Ct. 307. Moreover, the court of last resort 

has frequently decided that the statute in question prohibits the 

assignée of a cause of action from maintaining a suit thereon in the 

fédéral court if the assignaient under which he claims is found to 

be colorable and coUusive, and made for the sole purpose of con- 

: ferring a jurisdiction on the court which it would not otherwise pos- 

sess. Williams v. Nottawa, 104 TJ. S. 20,9 ; Farmington v. Pillsbury, 

! 114 U. S. 138, 5 Sup. Ct. 807; Manufacturing Co. v. Kellv, 160 U. S. 

1327, 16 Sup. Ct. 307; County Oom'rs v. Dudley, 173 U. S. 243, 19 Sup. 

■ Ct. 398. The motive which may hâve induced the assigner or 

' assignée of a cause of action to make or assent to the assignment is 

, immaterial, and will not in itself impair the assignee's right to sue 

'in the fédéral court, provided the ^ssignment is real and absolute; 

the assigner retaining no interest in the thing assigned, or power to 

i direct and control the litigation. But if the assignment of a cause of 

action is in fact colorable and flctitious, and made for the purpose of 

j conferring jurisdiction on some fédéral court, it will be disregarded, 

no matter how formai or absolute it may appear to be. For obvious 

reasons, persons should not be permitted, by any stratagem or device, 

to impose on a fédéral court the settlement of a controversy not in- 

volving any fédéral question, unless it be one which in reality arises 

and exists as between citizens of différent states. 

The testimony in the case at bar créâtes a very strong presumption 
that the coupons in suit belong to a citizen of the state of Colorado, 
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and tliat they were placed in the hands of Frieda Schradsky, tTie 
plaintiff below, who is a young wonian about 21 years old, and a for- 
eigner, and that she was induced to advance |995.50 thereon, upon 
the understanding and agreement that, when the coupons were col- 
lected by a suit which was to be brought in her name in the circuit 
court of the United States for tlie district of Colorado, the sum so 
advanced should be refunded to her, with interest at the rate of 1 
per cent, per month, and that the balance should be paid to the owner 
of the coupons, who had placed the same in her custody. In other 
words, the évidence tends very strongly to show that the plaintiff 
was not the owner of the coupons, but held theni for the time being 
merely as collatéral for a loan. It is contended, on the other hand, 
that the coupons were sold to the plaintiff below for the sum of 
$7,360, being very near their face value, and a bill of sale to that 
effect was produced and offered in évidence, in which the pretended 
vendor acknowledged the receipt of that sum from the vendee. It 
is clear from the testimony, however, that only |995.50 was paid on 
account of the alleged purchase, and that no further sum was to be 
paid by the plaintiiî, unless she so elected. until the coupons were col- 
lected by a suit in the fédéral court, which was to be instituted in 
her name, and that it was uriderstood and agreed that, when coUected, 
aU sums advanced by the plaintiff should be refunded to her, with 
interest thereon at the rate of 1 per cent, a month. We are satisfied, 
by an examination of the testimony, that the written bill of sale of 
the coupons which was introduced in évidence does not express, and 
was not intended to express, the actual agreement of the parties 
thereto; that it was merely a colorable conveyance, which was de- 
vised to create a pretended title to the coupons that would enable 
the plaintiff below to sue in the fédéral court, while tlie actual own- 
ership of the coupons, and the right to control and direct the con- 
ternplated litigation, remained with the assignor. We are of the 
opinion that, under the flfth section of the act of Marc^h 3, 1875, 
above quoted, the trial judge, on the évidence adduced, could hâve 
directed a dismissal of the suit as he was requested to do; and that 
if he was not fully satisfied in liis own mind that the assignment upon 
which the plaintiff relied was colorable and colUisive, as charged, he 
should at least hâve submitted that issue to the jury, under proper 
instructions, as he was asked to do, there being abundant évidence 
tending to establish the ûctitious and colorable character of that in- 
strument. The judgment below is accordingly reversed, and the case 
is remanded for a new trial. 



WAGSTAFF et al. v. COLLIXS et al. 

(Circuit Court of Appeals, Eighth Circuit. September 25, 1899.) 

No. 1,161. 

1. Public Lands— Land Ehhoneousi.y Patented under Hailboad Gkant — 
ACTS POK Protection op Purcharers. 

Oomplainants' ancestor made a homestead entry on lanrls wliich were 
within tlie limits of a railroad grant, but, by reason of existing pre-emption 
riglits tliereon, at tlie time the map of definite location was flled, were 
excepted from the opération of the grant, although the pre-emption claiœs 
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were afterwards abaudoned, and, under tlie construction then given to such 
gi'ants by the land dcpartment, the lauds on such abandonment passed 
tliereunder. Ylelding to sùcli construction, tlie liomestead settler surren- 
dered possession to the railroad company before the time when he could 
hâve proved, up under his entry, and the company afterwards sold the 
lands to défendants, who were bona fide purehasers. The lands were 
subsequently patented under the grant. Held, that the title of the pur- 
ehasers was conflrmed by the act of March 3, 1887 (24 Stat. c. 376), supple- 
mented by the act of ilarch 2, 1896 (29 Stat. c. 39), and that eomplainants 
CQuld assert no right to the lands by reason of their ancestor's abandoned 
entry. 
2. Samb— RiGHTS op HoMiiSTBAD Sktti.bb hefokf: Final Puoop. 

A homestead settler on public lands acquires no vested rights therein, 
as against the United States, prier to the time when, under the law, he 
becomes entitled to a patent, whlch deprives congress of the power to vest 
title to such lands in another. 

Appeal f rom the Circuit Court of the United States for the District 
of Colorado. 

This case was disposed of in the lower court upon demurrer to the 
amended bill of complaint, the complaint having been adjudged in- 
sufficient to warrant any relief. The bill was filed by Daniel R. 
Wagstaft", Marilla J. Wagstaff, Isabella Wagstaff, Lelah WagstafE 
Liebe, Lotta Fern Wagstaff, and Charity J. Goss, the appellants, 
against Samuel G-. Collins, Sewell T. CoUins, Michael Spangler, 
William D. Todd, the Kansas Pacific Eailway Company, and the 
Union Pacific Railway Company, the appellees, and the case thereby 
made was, in substance, as follows: 

The eomplainants below and the appellants hère are the heirs at law of 
James Wagstaff, who died intestate in the month of January, 1880. On De- 
cember 26, 1871, the deeeased applied to the register and receiver of the 
United States land office at Denver, Colo., to enter as a homestead the N. y^ 
of the N. E. Vi, and the N. E. %, of section 23, towuship 4 S., range 68 W., and 
was allowed to do so; his application being in due form, and the applicant 
himself duly qualified to make the application. Having made his application, 
he entered on the land and resided thereon until about September 1, 1874, when 
he relinquished the possession to the Kansas Pacifie Railway Company, which 
claimed the land as a part of its land grant. On Decémber 11, 1879, the land 
was patented by the United States to the last-named railway company, as 
belonging to it under the act and the amendments thereof which granted to It 
certain lands in aid of the construction of its railroad. 12 Stat. 489; 13 Stat. 
356; 14 Stat. 79. Under the .provisions of the aforesaid act and its amend- 
ments, as subsequently construed in Eailway Oo. v. Dunmeyer, 113. U. S. 629, 
5 Sup. et. 566, the land in controversy did not pass to tlie railway company as 
a part of its grant, and should net liave been patented to it, becaiise when it 
filed its map of deflnite location with the secretary of the interior on May 
9, 1870, certain parties, to wlt, Sylvester Markwell and A. Hopkins, had, re- 
spectively, on November 13, 1865, and April 11, 1866, filed pre-emption claims 
to the land which prevented the railroad grant from attaching thereto, within 
the rule announced in the Dunmeyer Case. The eomplainants remained igno- 
rant of the homestead entry that had been made by their ancestor on the huul 
in controversy until on or about August 11, 1891; but after discovering the 
entry that had been so made. and the facts in relation thereto, they mado 
an application to the register of the United States land office at Denver, Colo., 
under the provisions of section 2 of the act of June 15, 1880 (21 Stat. 237, 
238), to perfect their title and obtain a patent therefor, and at the time of 
such application made a tender to the United States of the priée of the land, 
at the rate of .$1.25 per acre. The bill furtber alleged tliat the Kansas Pacific 
Kailway Company conveyed the land in controversy to the appellees Samuel G. 
Collins and Sewell T. Collins as early as March 6, 1870, before the reeeipt 
of a patent; that the grantees in such conveyance well knew that the railway 
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Company had no title to the land, and tliat James Wagstaff had made a 
homestead entry thereon, but that, notwithstanding sueh knowledge, they had 
taken possession thereof, and stlll held it, and had mortgaged a part of the 
tract to secure a promissory note in the snm of $30,000, which mortgage was 
made on July 30, ISOO. The bill appears to hâve been flled originally on Janu- 
ary 6, 1892, and to hâve been amended on .Tune 12, 1896. The amended bill 
prayed that the détendants below be adjudged to hold the légal title to the 
land in trust for the complainants, and that they be required to convey it to 
them by a good and sufflcient deed of conveyance. 

H. E. Luthe and John P. Brockway, for appellants. 
Willard Teller (H. M. Orahood, on the brief), for appellees. 

Before OALDWELL, SANBOKiN, and THAYER, Circuit Judgea. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. In view of the averments of the amended 
bill of complaint, it must be assumed that the land in controversy 
was properly patented to the Kansas Pacific Eailway Company un- 
der the rule which prevailed in the land department, and in accord- 
ance with which it acted in construing ail grants in favor of railroad 
companies until the promulgation, on March 2, 1885, of the décision 
in Eailway Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566. Prior to 
the last-mentioned date, the doctrine prevailed that the existence of 
a pre-emption claim against a tract of land at the time a railroad 
grant attached thereto did not defeat the grant, if for any reason the 
pre-emption claim was abandoned or not consummated, but that, 
upon the failure of the préemption claimant to perfect bis claim, the 
land covered therebv inured to the grant as of the date when it be- 
came effective. U. S. v. Winona & St. P. R. Co., 165 U. S. 463, 473, 
17 Sup. Ct. 368. The inference is plain that as the law was under- 
stood and enforced by the land department on Uecember 11, 1879, 
when a patent for the land in controversy was granted to the Kansas 
Pacific Eailway Company, neither the préemption claim in favor of 
Sylvester Markwell, nor the subséquent one in favor of A. Hopkins, 
stood in the way of a valid grant to the railway company. At that 
time thèse préemption claims had doubtless been abandoned by the 
respective préemption claimants, and that fact was established evi- 
dently to the satisfaction of the proper ofBcers of the land depart- 
ment, so that, within the law as then construed by the executive 
branch of the government, the railroad grant became attached to the 
land at least as early as May 9, 1870, when the map of definite loca- 
tion was filed, and the railway company was entitled to a patent. 
The same view of the law which actuated the executive branch of 
the government in granting a patent to the railway company for the 
land in controversy doubtless induced Samuel G. Collins and Sewell 
T. Collins, the appellees, to purchase the land from the railway com- 
pany on March 6, 1876, and it is fair to infer from the allégations of 
the bill that the same view of the law also influenced James Wagstaff, 
the complainants' ancestor, to abandon his homestead entry, and sub- 
mit to the title of the railway company, when it was asserted against 
him. The bill allèges that the complainants' ancestor was wrongfully 
and unlawfuUy ousted from the possession of the land on or about 
September 1, 1874, but it is not averred that force was employed to 
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effect the ouster, or that he then claimed that the ouster was wrong- 
ful, or that he resorted to légal proceedings of any sort to retain 
or recover the possession, and, as there are no such averments, it 
must be presumed that he, in common with the offlcers of the land 
departineiit, believed that the railwaj company's title was paramount, 
and that he relinquished his daim without contest, on the strength 
of that belief. Besides, the bill contains allégations to the effect 
that the complainants' ancestor was in a poor fiuancial condition 
•when the ouster took place; that he was illiterate and ignorant; and 
that his rights as a settler upon the public domain were not well un- 
derstood, — frôm ail of which it is évident that in relînquishing his 
daim the complainants' ancestor did not act involuntarily, in the 
sensé that he was constraîned by supérieur force, or by légal process, 
Î3ut that he acted voluntarily, under a nilstaken view'of the law. 

The settlement of the controversy which this record discloses dé- 
pends apparently upon the construction and effect of the act of 
March 3, 1887 (24 Stat. 55.6, c. 376), and the act of March 2, 1896 
(29 Stat. 49, c. 39). The flrst of thèse acts is entitled "An act to pro- 
vide for the adjustment of land grants made by congress to aid in the 
construction of railroads, and for the forfeiture of unearned lands, 
and for other purposes," and it was passed for the express purpose of 
quieting the title to much land lying within the limits of certain 
railroad land grants that had been clouded by the décision in the 
Dunmeyer Case, to the effect that the fllîng of a homestead or pré- 
emption claim to a tract of land situated within the limits of a rail- 
road land grant, at any time before the company âled its map of 
deflnite location in the gênerai land oflflce, withdrew such tract of 
land from the opération of the grant, although the daim was not 
prosecuted and was subsequently abandoned. The flrst section of 
that act made it the duty of the secretary of the interior to adjust, 
in accordance with the décisions of the suprême court, the various 
land grants theretofore made in aid of the construction of railroads. 
The second section provided, in substance, that the secretary of the 
interior should demand a relinquishment or reconveyance to the 
United States of any lands theretofore granted to any railroad com- 
pany in aid of the construction of its road, which for any cause had 
been erroneously certifled or patented by the United States as a part 
of its grant, and that the attorney gênerai should bring suits, if nec- 
essary, to cancel such patents and certifications. The remaining 
sections of the act contained provisions that were designed to pro- 
tect homestead and pre-emption claimants whose entries had been 
erroneously canceled by the land department on account of any land 
grant, and also to protect persons who had purchased lands in good 
faith from any land-grant company. Thèse sections, so far as it 
is deemed necessary to quote them in full, are as foUows: 

"Sec. 3. That If, in the adjustment of said grants, it shall appear that the 
homestead or pre-emption entry of any bona flde settler has been erroneously 
eancelled on account of any railroad grant or the withdrawal of public lands 
from market, such settler upon application shall be relnstated in ail his 
rights and allowed to perfect his entry by complying with the public land 
laws: provided, that he has not located another claim or made an entry in lieu 
Of the one so erroneously eancelled: and provided also, that he did not volun- 
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tai'ily abandon said original entry: and provided further, tliat if any of sald 
settlers do not renew their application to be reinstated wlthin a reasonable 
time, to be fixed by tbe secretary of the interior, then ail such unclaimed landa 
sball be disposed of under the public land laws, with priority of right given to 
bona fide purchasers of said unclaimed lands, if any, and if there be no such 
purchasers, then to bona flde settlers residing thereon. 

"Sec. 4. That as to ail lands, exeept those mentioned in the foregoing sec- 
tion, which hâve been so erroneously certified or patented as aforesaid, and 
whicb bave been sold by the grantee company to citizens of the United States, 
or to persons who hâve declared their intention to become such citizens, the 
person or persons so purchasing in good faith, his heirs or assigna, shall be enti- 
tled to the land so purchased, upon making proof of the fact of such purchase 
at the proper land office wlthin such time and under such rules as may be pre- 
scribed by tbe secretary of the interior, after the grants respectively shall 
bave been adjusted; and patents of the United States shall issue therefor, and 
shall relate baelj to the date of the original certification or patenting, and the 
secretary of the interior, on behalf of the United States, shall demand payment 
from the company which bas so disposed of such lands of an amount equal 
to the government price of similar lands; and in case of neglect or refusai of 
such company to make payment as hereafter specified wlthin ninety days after 
the demand sball bave been made, the attorney gênerai shall cause suit or sults 
to be brought against such company for the said amount. * * * 

"Sec. 5. That where any said company shall hâve sold to citizens of the 
United States, or to persons who bave declared their intention to become such 
citizens, as a part of Its grant, lands not conveyed to or for the use of such 
company, said lands being the numbered sections prescribed in tlie grant, and 
belng coterminous with the eonstructed parts of said road, and where the 
lands so sold are for any reason excepted from the opération of the grant to 
said company, it shall be lawf ul for the bona fide purchaser thereof from said 
company to make payments to the United States for said lands at the ordinary 
government priée for like lands, and thereupon patents shall issue therefor to 
the said bona fide purchaser, his heirs or assigns: provided, that ail lands 
shall be excepted from the provisions of this section which at the date of such 
sales were in the bona fide occupation of adverse claimants under the pré- 
emption or homestead laws of tbe United States, and whose claims and occu- 
pation hâve not since been voluntarily abandoned, as to which excepted lands 
the said pre-emption and homestead claimants shall be perraitted to perfeet 
their proofs and entries and reçoive patents therefor. * * *" 

The provisions last aforesaid, which were inserted in the act of 
March 3, 1887, for tlie proteclion of persons who had purdiased lands 
from a raih'oad company in tlie belîef that the land so acquired fell 
Avithin the terms of its grant, were further reinforced by a clause 
which was inserted in a subséquent act, approved on March 2, 1896 
(29 Stat. 42, c. 39). This latter act fixed a period within which suits 
should be brought by the United States to cancel patents that had 
been erroneously issued under railroad land grants, and in the flrst 
section thereof is found the following provision: "Eut no patent 
to any lands held by a bona flde purchaser shall be vacated or an- 
nuUed but the right and title of such purchaser is hereby confirmed. 

The two acts of congress to which référence has been made iinder- 
went careful analvsis in the récent case of U. S. y. Winona & St. 
P. E. Co., 105 U. S. 4G3, 481, 17 Sup. Ct. 368, and the judgment of 
the court concerning the effect of those acts upon the rights of one 
who had acquired land by purchase from a railroad company, the 
title to which had been invalidated by the décision in the Dunnieyer 
Case, was stated in the following language: 

"Our conclusion is that thèse acts operate to confirm the title to everj' jjur- 
chaser from a railroad company of lands certified or patented to or for its 
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beneflt, notwithstanding any mère errors or Irregularities in the proceedlngs of 
the land department, and notwithstanding the fact that the lands so certified 
or patented were, by the true construction of the land grants, althougU witliin 
the limits of the grants, excepted from their opération, providing that lie 
purehased in good faith, paid value for the lands, and providing also that the 
lands were 'publie lands,' in the statutory sensé o£ the term, and free from 
individual or o-ther claims." 

The court also held in that case, in substance, that the words "bona 
fide purchaser," as emploj'ed in the acts of March 3, 1887, and March 
2, 1896, referred to above, were net used by congress in any techni- 
cal sensé, but were intended to comprehend ail persons who had 
bought land from a railroad Company and paid value therefor, acting 
at the time under an honest belief that they were acquiring a good 
title; and that such persons were none the less bona fide purchasers, 
within the meaning of the acts, although they did hâve knowledge of 
facts which, but for a mistaken view of the law, would hâve demon- 
strated that the vendor company had no title. 

The flfth section of the act of March 3, 1887, to say nothing of the 
act of March 2, 1896, covers the case at bar in ail of its essential 
features, and in terms ontitles the appellees to a confirmation of their 
title. The appellees Samuel G-. Collins and Sewell T. Collins re- 
ceived a conveyance of the land in controversy from the Kansas 
Pacific Kailway Company prier to the issuance of a patent to that 
company, and the land appears to hâve been the numbered sections 
prescribed in its grant, and to hâve been coterminous with the con- 
structed parts of its road. At the tirae the appellees so acquired 
the land it was not occupied by adverse claimants under the pre-emp- 
tion or homéstead laws ; for, as the bill discloses, the complainants' 
ancestor had relinquished the possession thereof a year and a half 
previously under circumstances which must be regarded as volun- 
tary, inasmuch as such relinquishment is not shown to hâve been in 
a légal sehse involuntary. Moreover, there are no allégations in the 
bill which will serve to impugn the good faith of the purchasers from 
the railway company, since they acted in the pursuance of a belief 
which was then prévalent that the railway company had a perfect 
title, under the terms of its grant. 

It is urged, however, in opposition to this view, that the complain- 
ants' ancestor had acquired a vested right in the land by virtue of 
his homéstead claim and résidence thereon, of which neither he nor 
his heirs could be deprived by subséquent législation, and that the 
complainants are therefore entitled to the land, to the exclusion of 
the purchasers from the railway company, although Congress clearly 
intended to conflrm the purchasers' title. We are not able to assent 
to this proposition. In the case of Shiver v. U. S., 159 U. S. 491, 
495, 16 Sup. et. 54, the doctrine was fuUy approved that an entry upon 
public land accompanied by résidence thereon, in pursuance of such 
permission as is given by the land laws of the United States, confers 
no vested interest in the land until the settler has remained in posses- 
sion for the length of time or done the acts which under the law en- 
titled him to a patent. Such a settlement, it was said, protects the 
settler from intrusion by others, but confers no rights as against the 
United States. This court in Norton v. Evans, 49 U. S. App. 6G9, 
27 C. O. A. 168, and 82 Fed. 804, 807, also applied the same rule, tha: 
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had long been applied to pre-emption claimants, to a homestead claim- 
ant, holding that an entry by the latter "créâtes no vested rights as 
against the United States, and does not interfère with tbe power 
of congress by subséquent législation to dispose of the land"; citing 
Frisbie v. "^Vhitney, 9 Wall. 187; The Yosemite Valley Case, lo Wall. 
77; lîuxton v. ïraver, 130 U. S. 232, 9 Sup. Ct. 509; Campbell v. 
Wade, 132 U. S. 34, 10 Sup. Ct. 9. We think, therefore, that such 
entry as was alleged to hâve been made by James Wagstaff, the com- 
plainants' ancestor, in December, 1871, and to bave been relinquished 
by him in September, 1874, without contest, and apparently before his 
entry had been canceled by the offlcers of the land department, can- 
not be regarded as creating a vested right in the land which congress 
was without power to destroy. We think that it was within the 
power of the législative branch of the government to conflrm the title 
of the purchasers from the railway company to the land in contro- 
versy, and that the act of March 3, 1887, was adéquate to accomplish 
that object. The judgment of the circuit court, dismissing the bill 
of complaint, is therefore afSrmed. 



SHINNEY T. KORTH AMERICAN SAVINGS, LOAN & BUILDING CO. et al. 

(Circuit Court, D. Utah. B^ebruary 13, 1899.) 

No. 309. 

1. Receivers— Power of Court to Appoint— Foreign Corporations. 

A court of equity lias gênerai power to appoint a receiver for the as- 
sets of a foreign corporation witliin Us jurisdiction. 
3. Same — VaijIDity of Appointment— Collatehai, Attack. 

An order appointing a roceiver, wliere it was a part of the relief sought 
by the bill, and the court had jurisdiction, cannot be attaclted coUaterally. 

3. SAME -FEDERAI. AND STATE COURTS— AKCILLAKY ReCEIVERSHH'. 

When a receiver has been appointed for a coi-poration by a court of the 
State where it is domiciled, a fédéral court of another jurisdiction has 
power to appoint the same person as ancillary receiver in such jurisdiction. 

4. Re.\ioval op Uaoses— .~i!iit for Appoint.vibnt of Anoii.lary Hkceiver 

A suit for the appointment of an ancillary receiver in a différent juris- 
diction is not ancillary to the suit in which the primary receiver was ap- 
pointed, but entirely independent, and, if brought in a state court, is sub- 
ject to removal to a fédéral court, the same as other causes. 

5. Same— Ancillary Suits— Action agaikst Fediïrai. Receiver. 

A suit brought against a receiver of a fédéral court to détermine his 
right to assets elainied by him as such receiver is ancillary to the suit in 
which he was appointed, and, if brought in a state court, may be removed 
by the receiver into the fédéral court by which he was appointed, without 
regard to the citizenship of the parties or the amount in controversy. 

On Motion to Eemand to State Court. 

Wm. L. Maginnis, for complainant. 
P. L. Williams, for défendants. 

MAESIL4LL, District Judge. The plaintiff brought this suit in 
a state court against the North American Savings, Loan & Building 
Company, a corporation, Edward B. Graves, its receiver, heretofore 
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appointed by this court, and the Norwich Union Fire Insurance Com- 
pany. The object of the suit is to hare an account taken of the sum 
due by plaintiJBf on a note and mortgage made to the ârst défendant, 
and to recover from the insurance company the amount of a poliey 
of insurance on a house, a part of the. mortgaged property, and here- 
tofore destroyed by flre, less, however, the sum found due the first- 
named défendant and its receiver on such accounting. The insur- 
ance Company admits its liability on the poliey, and is willing to pay 
the same to whomsoevér may be determined as entitled thereto. The 
receiver removed the suit into this court. The plaintiff now moves 
to remand on the f ollowing grounds : (1) That the suit of A. V. 
Mcintosh against the North American Savings, Loan & Building 
Company, in which suit said receiver was appointed, did not give. 
this court jurisdiction to appoint a receiver; (2) that, even if juris- 
diction to appoint a receiver existed, it could not be exercised for 
the purpose of an appointment ancillary to a primary administration 
in a state court of another state; (3) that the proceedings for the 
appointment of a receiver of the assets of the North American Sav- 
ings, Loan & Building Company in Utah was ancillary to the primary 
suit in a state court of Minnesota, and hence could not be removed 
to a fédéral court; (4) that the value of the matter in dispute in the 
présent case does not exceed the sum of |2,000. Thèse objections 
vi^ill be considered in the order named. 

1. The case of Mcintosh against the North American Savings, 
Loan & Building Company was instituted in a state court, and a 
receiver of the assets of the défendant within the state of Utah was 
appointed by that court in advance of an appearançe by the défend- 
ant. The défendant, a foreign corporation, thereafter removed it 
into this court. Subsequently the receiver so appointed resigned, 
and the défendant Edward B. Graves was permittéd to file a pétition 
in that suit in which it was alleged that he had been appointed 
the receiver of the North American Savings, Loan & Building Com- 
pany by a state court of Minnesota, in a suit then pending, and prior 
to the institution of any proceedings in Utah ; that the corporation 
had been organized under the laws of Minnesota, and had its gênerai 
offices there; that in said Suit the insolvency of the corporation and 
the necessity for a receiver was shown; that he had duly qualified 
as such receiver; and he prayed that he might be appointed by this 
court receiver of the assets of said corporation within Utah, and that 
such receivership be ancillary to the primary administration of the 
state court of Minnesota. Thereupon said Graves was appointed 
as receiver by this court, and he duly qualified as such. In his mo- 
tion to remand, the plaintiflf, Shinney, attacks coUaterally the juris- 
diction of the court in the case of Mcintosh against the North 
American Savings, Loan & Building Company. He was not a party 
to that suit, nor is this proceeding appropriate for the correction of 
any error therein. The propriety of the original appointment of a 
receiver, or of the appointment of défendant Graves as ancillary 
receiver, is not material hère, if jurisdiction to make the appointment 
existed. That a gênerai power exists to appoint a receiver of the assets 
of a foreign corporation within the jurisdiction of the court appoint- 
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iiig is well settled. Williams t. Hintermeister, 26 Fed. 889; Murray 
V. Vanderbilt, 39 Barb. 140; Trust Go. v. Miller, 33 N. J. Eq. 155; 5 
Thomp. Corp. §§ 6860, 6861. And the case of Buswell v. Order of Iron 
Hall, 161 Mass. 224, 36 N. E. 1065, is a précèdent for the appointment 
liere made. Jurisdiction of the person is unquestioned. The corpora- 
tion was regularly served with process, appeared, and answered the 
complaint, and has never ohjected to the jurisdiction. The appoint- 
ment of a receiver was a part of the relief expressly sought in the 
suit, and there was an attempt to state a cause of action therefor. 
If, for the purposes of the argument, it were admitted that the com- 
plaint did not state a good cause of action, or affirmatively showed 
that the plaintiff was not entitled to the relief prayed, the jurisdic- 
tion would still exist. An appointment on sueh a bill would be 
erroneous, but in no sensé void. The action of the court being prop- 
erly invoked, its détermination would not be void for want of juris- 
diction, so long as it was within the issues tendered. Eevnolds v. 
Stockton, 140 IJ. S. 254-269, 11 Sup. Ot. 773; Moore v. Martin, 38 
Cal. 428; Ricketts v. Spraker, 77 Ind. 371; In re Latta, 43 Kan. 
533, 23 Pac. 655; Young v. Lorain, 11 111. 624; Van Fleet, Coll. 
Attack, § 61. 

2. It is admitted that, when a receiver is once appointt'd by a 
fédéral court, other fédéral courts, through comity, will usually ap- 
point the same person as receiver of the assets within their jurisdic- 
tion; but it is argued that, where the appointment is tirst made by 
a state court, fédéral courts are without power to act, in conformity 
with the principle of comity. î\o reason for such a distinction is 
apparent. The state court is of co-ordinate jurisdiction in such mat- 
ters with the fédéral court sitting in the same locality. As between 
the parties, its détermination of the insolvency of the corporation 
and of the need for a receiver is just as conclusive as if had in a 
fédéral court. The need for a uniform administration of the assets 
of an insolvent corporation inheres in the principles of equity, and 
does not vary with the forum flrst invoked. It is no unusual thing 
for a fédéral court to appoint an ancillary receiver of assets within 
its jurisdiction in aid of a primary appointment by a state court 
of another state. Sands v. E. S. (Ireeley & Co., 31 C. C. A. 424, 88 
Fed. 130. 

In Rust V. Waterworks Co., 17 O. C. A. 16-20, 70 Fed. 129-133, 
the circuit court of appeals of the Eighth circuit said : 

"It goes withoiit saying that the court below [United States circuit court 
for the district of Colorado] had the power, upou the présentation to it of the 
decree of tlie court of chancery of the state of New .Tersey appointing the plain- 
tiff in error the receiver of the property of this insolvent corporation, and the 
trustée for its creditors and stoclîholders, to appoint hira receiver and trus- 
tée, with the same powers, in the district of Colorado, and to authorize him to 
sue for and to défend suits against the waterworks Company in that district 
in the name of the corporation or in his own name." 

The plaintifPs contention is without merit. 

3. The third objection confounds the nature of a suit for ancillary 
receivership. It is in no sensé a continuation of , or an incident to, 
the suit in which the primary receiver was appointed. A judgment 
against the ancillary receiver does not bind assets beyond the juris- 
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diction of the court appointing him. Reynolds v. Stoekton, 140 . 
S. 254, 11 Sup. et. 773; Johnson v. Powers, 139 U. S. 156, 11 Siip. d. 
525. ""^Vliere a receiver, administrator, or other custodian of au 
estate is appointed by the courts of one state, the courts of that staii» 
reserve to thernselves full and exclusive jurisdiction over the asset.s 
of the estate, within the limits of the state." Reynolds v. Stoekton, 
supra. "It rests in the discrétion of the court appointing the re- 
ceiver whether the assets within its jurisdiction shall be distributed 
under its own direction, or shall be transmitted to the primary re- 
ceiver. U_ g y_ Qoxe, 18 How. 105." Sands v. E. S. Greeley & Co., 
31 C. 0. A. 424-426, 88 Péd. 130-133. The tvFO proceedings are en- 
tirely independent. The need for a uniform and équitable distribu- 
tion of the assets alone moves the discrétion of the court of so-ealled 
"ancillary jurisdiction" to transmit them to the court bf primary 
jurisdiction. Evidently, to ihsure equality among creditors, some one 
court nlust détermine their rights, although the assets may be scat- 
tered through many jurisdictions. . Âmong co-ordinàte courts, the 
court of primary jurisdiction is selected f br this purpose, ûot because 
of any paramount jurisdiction inhering in it, but because of the 
necessity of making some sélection, and of the diiflculty bf formulat- 
ing any principle of sélection other than that of the flrst in time. 

4. It ik true that the matter in dispute in this action does not ex- 
ceed in value the sum of .f2,000, and it would therefore not be re- 
movable to this court, except that. in a suit pending hère the défend- 
ant Graves ias been appointed receiver of the assets of the Nortb 
American Savings, Loan & Building Company, that he is sued as 
such rfecèiver, and the object of the suit is to détermine his right to 
assets claimed by him as receiver. For the purposes of jurisdiction, 
this suit must be considered as ancillary to the suit pending in thia 
court in which he was appointed receiver, and, as such, cognizable 
hère, irrespective of citizenship of parties or of amount in contro- 
versy. T^Tiite v. Ewing, 159 U. S. 36, 15 Sup. Gt. 1018; State of 
Washington v. Northern Pac. R. Co., 75 Fed. 333; Carpenter v. Rail- 
road Co., Id. 850; Sullivan v. Barnard, 81 Fed. 886; Bausman v. 
Denny, 73 Fed. 69. The motion to remand is denied. 



PL ASTER V. RIGNET. 

(Circuit Court of Appeals, Eiglith Circuit. September 25, 1899.) 

No. 1,159. 

1. Deeds— Proof— CERTiprRD Copies of Rbcohd. 

Under Rev. St. Mo. 1889, §§4804, 4805, a certifled copy of tlie record of a 
deed wliieli was properly acknowledged wlien made, but not in aceordance 
witti tlie law in force when it was recorded, is admissible in évidence, 
without proof of the exécution of tlie original deed, where the record was 
made more than 30 years before such copy is offered in évidence. 

8. EjBCTMENT— Evidence OF Outstanding Titi.k. 

In an action of ejectment, where plaintlff claims title through a deed 
which recites a considération, a deed from a common grantor to a third 
person, èxecuted before the one under which plaintifC derai^ïs title, but 
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not so proved or acknowledged as to entitle It to record se as to charge 
subséquent purchasers with notice, and In the absence of proof tliat the 
grantee tberein was ever in possession of tlie land or ever claimed title 
thereto, is not admissible to prove an outstanding title. 
S. Power of Attokney Given bï Lunatic— Validity. 

A power of attorney given by a lunatic is void, and a deed executed 
by the grantee by Tirtue of such power is not admissible against the 
grantor. 

In Error to the Circuit Court of the Uuited States for the Western 
District of Missouri. 
John B. Haie and L. H. Waters, for plaintifE in error. 
George H. English, for défendant in error. 
Before CALDWELL, SANBORî^, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. This was a suit in ejectment by which 
Alice H. Rigney, by her curator, Charles Lyon, the plaintiff below 
and the défendant in error hère, recovered from Elisha Plaster, the 
plaintifï in error and the défendant below, the possession of certain 
lands in Carroll county, Mo., which are described as a part of the 
N. W. ^ of section 19, township 55, range 23 W. The ouster com- 
plained of was laid as having occurred on or about the last day of 
February, 1877, and the suit was instituted on January 9, 1896. The 
land in controversy was originally military bounty land, and a pat- 
ent therefor was issued to Henry Eichmond on Âpril 20, 1819. The 
plaintiiï below deraigned her title thereto under a deed from said 
Eichmond to one John Thompson, dated August 21, 1819, and ac- 
knowledged the same day before Eobert Wharton, mayor of the 
city of Philadelpliia, Pa. This deed was âled for record in Carroll 
county, Mo., on May 5, 1866. The plaintiff showed an unbroken 
chain of title under the aforesaid deed in James Eigney, her de- 
ceased husband, who died in March, 1871, and a deed from the ad- 
ministrator of her husband, of date October 16, 1872, duly acknowl- 
edged and recorded, which vested in her ail the title of her said 
husband. Oral évidence was adduced by the plaintiff which tended 
to show that there were no improvements on the land in controversy 
as late as the year 1871; that in the year 1870 and in the year 1871, 
until his death, her husband was in possession of the land; that in 
said years he did some plowing on said land, eut some timber 
thereon, and procured some lumber, with a view of building a house 
' and establishing a home upon the property ; and that he also em- 
ployed a person to look after the possession and prevent trespasses. 
The plaintiff also produced évidence which tended to show that she 
was insane at the time her husband died and for some time previous 
thereto, and was incapable of attending to lier business, and re- 
mained in that condition until 1895, when she was adjudged insane. 
The défense which the défendant below interposed was possession 
under color of title, to wit, a tax deed, for a period which was suffi- 
cient, as he claimed, to bar the plaintiff's right of recovery under 
the statute of limitations. He also sought to avail himself of an 
alleged outstanding valid title in a stranger. 

It is assigned for error, in the first instance, that the trial court 
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erred in admitting in évidence a certified copy of the deed above 
mentioned from Kiclimond to Thompson, of date August 21, 1819, 
under wliicli the plaintiff below claimed, without requiring proof of 
the identity of the grantor, or, what is the same thing, without re- 
quiring proof of the exécution of the original deed, which, at the 
date of the trial, was riearly 80 years old. It is asserted in behalf 
of the défendant below that there was no law in force in the state 
of Missouri warranting the admission of the certified copy of said 
deed without such proof. We are constrained to overrule this con- 
tention. Two sections of chapter 62 of the Revised Statutes of Mis- 
souri of 1889, concerning évidence^ are as foUows : 

"Sec. 4864. * ♦ * Ail records made by the recorder of the proper eounty 
one year before this law takes efCect by copylag from any deed of conveyanee, 
deed of truèt, mortgage, will or copy of a will, or other instiiiment of writing, 
whereby any real estate may be. affected.ln law or in eqiiity, that has neither 
been proved nor ackhowledged or whjeh has been proved or acknowledged, 
but not accordlng tb the law lii force at the time the Same was recorded, shall 
hereafter impart liotlce to ail persons of the contenta of such instruments; 
and hereafter when any such , Instriitnent shall hâve been so recorded for the 
perlod of one year, the same shall thèreafter impart notice to ail persons of 
the contents of such instruments, and a,ll subséquent purchasers and mortgagees 
shall be deemed to purchase with notice thereof. 

"Sec. 4865. * • * CertiiBed eojjles of such records as' are contemplated in 
the next preceding section shall not be recelved in eAidence until the exécution 
of the original instrument or instrumenta, from which such records were made 
shall hâve been duly proved accordlng to law, except where such records shall 
hâve been made thirty years or more prier to the time of offering the same in 
évidence." 

The copy of the deed in question fell within the language of this 
statute. The statute in its présent form took efifect in 1887 (Sess. 
Laws Mo. 1887, p. 183), more than one year after the original deed 
was recorded, and the original deed was not acknowledged accord- 
ing to the law in force when the same was recorded, because it was 
acknowledged before the mayor of a city, who had no power to take 
the acknowledgment, on MaJ' 5, 1866, when the deed was recorded 
(Gen. St. Mo. 1865, c. 109, § 9), although he had such power, and the 
acknowledgment was in ail respects regular when it was taken. 
So that, within a technical view of the statute, the copy of the deed 
was admissible under section 4863, supra, without proof of the exé- 
cution of the original deed, it baving been recorded more than 30 
years before it was oiïered in évidence. But upon a broader view 
of the question, the copy of the' deed was admissible. The statute 
above quoted is remédiai and entitled to a libéral construction. It 
recognizes the difficUlty of proving the exécution of many instra- 
ments affecting the title to real property which hâve been of record 
in the proper office for upwards of 30 years, and it was intended 
to dispense with such proof àfter that lapse of time, even in cases 
where the recorded instrument was not acknowledged at ail, or was 
not so acknowledged as to entitle it to record. A proper degree of 
respect for the législature by which the above statute was enacted 
corapels us to hold,; as the trial court held (88 Fed. 686, 688), that it 
did not intend to déclare that a copy of a recorded deed which had 
been defectively acknowledged, or not acknowledged at ail, might 
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be admitted in évidence after the lapse of 30 years from the date of 
its record without proof of the exécution of the original instrument, 
and at the same time to deny the riglit to make a similar use of cer- 
tifled copies of recorded deeds which were properly aclcnowledged 
or proven, although the original tliereof had been of record for an 
equal or greater period. The suprême court of the state has also 
expressed its disapproval of such an unreasonable interprétation of 
the statute. Crispen v. Hannavan, 72 Mo. 548, 555. The copy of 
the deed in question was properly admitted, as the trial court held. 

It is next assigned for error that the trial court erred in refusing 
to admit in évidence a deed from Henry Kichmond to John H. Martin 
for the land in controversy, whicli was dated July 20, 1819, and ac- 
Icnowledged the same day, at Boston, Mass., before Samuel Jackson 
Prescott, who described himself as being a "Notary Public and Jus- 
tice of the Peace of the Quorum of the County of Suffolk," Mass., 
vi'hich deed was not filed for record in CarroU county, IMo., until Feb- 
ruary 16, 1865. The défendant below did not deraign. title under 
this deed, but offered it to protect his own possession by proof of an 
outstanding title in a stranger, and no évidence was otEered which 
tended to show that such a man as Martin ever lived, or that he or 
any one else had ever been in possession of the land in controversy. 
or had claimed possession thereof under the aforesaid conveyance. 
It is conceded that this deed was not acknowledged before such an 
officer as, at the time it was acknowledged, entitled it to record; for 
which reason the record thereof would not impart notice of its con- 
tents to a subséquent purchaser for value, without the aid of an en- 
abling statute. John Thompson, under whom the plaintilî below 
claimed, was such a purchaser, as the deed from Kichmond to him 
recited a money considération (|75) paid and received; and when the 
deed to Thompson was placed on record on May 5, 1800, there was no 
law then in force that affected him or his grantee with notice of the 
prior deed to Martin, although it had been recorded previously. 
The flrst législation in the state of Missouri similar to section 481)4 
of the Revised Statutes of Jlissouri of 1889, above quoted, was an 
act passed on February 2-, 1847 (Sess. Laws Mo. 1847, p. 95; Eev. St. 
Mo. 1855, c. 62, § 46) ; but the act as originally framed, and as it stood 
unaltered until long after May 5, 1860, applied only to deeds with 
defective acknowledgments, but otherwise good as between the par- 
ties, that had been placed of record prior to the passage of the act ; 
that is to sav, prior to February 2, 1847 (lîishop v. Schneider, 40 Mo. 
472, 481, 482; Gatewood v. H art, 58 Mo. 201, 204). Tlie deed from 
Henry to Martin, recorded February 16, 1865, was not within the pur- 
view of the statute, and did not atîect the validity of the Thompson 
title, under which the plaintitl' below claimed. As between the two, 
the latter was the superior title; Thompson being a purchaser for 
value without notice, actual or constructive, of the prior conveyance. 
It foUows, therefore, that the conveyance to Martin was not admissi- 
ble ii\ évidence, because it did not tend to establish a subsisting 
outstanding title, good as against the plaintifPs title, which facts 
should hâve appeared to render it admissible. Henderson v. Wana- 
maker, 49 U. S. App. 174, 25 C. C. A. 181, and 79 Fed. 730; McDonald 
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T, Schneider, 27sMo. 405; Totten v. James, 55 Mo. 494; Greenleafs 
Lessee v. Birth, 6 Pet. 302, 312, 313; Jackson v. Hudson, 3 Joins. 
375; Peck v. Cannichael, 9 Yerg. 325. 

It is claimed flnallj that en'or was committed by the trial judge 
in refusing to admit the following documentary évidence which was 
offered by the défendants, to wit, a copy of a power of attorney 
signed by Alice H. Eigney, the plaintiff below, on December 13, 1875, 
whereby she apparently authorized William Morgan to sell the land 
in controversy, and a deed for said land subsequently executed by 
said Morgan, as attorney in fact, on Noyember 1, 1876, whereby he 
conveyed the land to James S. Bentley. Thèse documents were also 
offered in proof of an outstanding title in a stranger, but they were 
not accompanied by any proof of possession thereunder, or of an 
attempt at any time made by the graïitee in the deed to obtain pos- 
session, and they were executed 22 years before they were offered 
in évidence. The title which they tended to establish was there- 
fore a dormant title that had apparently been abandoned for some 
reason by the person in whom it was vested. Ooncerning the ex- 
clusion of the af oresaid power of attorney and deed, bowever, we 
only deem it necessary to say that as the jury subsequently found, 
under pi'oper instructions of the court, and on oral proof as to the 
plaintiff's mental condition in 1872, and from that time forward un- 
til long subséquent to Novëmber, 1876, that shfe was continuously 
insane and mentally incompétent to manage her affairs or transact 
any business, we fail to see that the défendant below was prejudiced 
to any extent by the exclusion of the aforesaid doeuments. The oral 
évidence in question, and the flnding thereon by the jury, s^^owed the 
invalidity, as against the 'plaintiiï, of the pretended outstanding title 
which the défendant attempted to establish, since a power of attor- 
ney executed by a lunatic is held by the court of last resort (Dexter 
v. Hart, 15 Wall. 9) to be void. The deed executed by Morgan was 
therefore without force or effect. 

In conclusion, it may be said that, from an examination of the rec- 
ord and the instructions of the leamed trial judge, it is apparent that 
the jury must hâve found that the plaintiff's husband was in posses- 
sion of the disputed premises, and exercised acts ofownership there- 
on, for some time in the years 1870 and 1871, or, at least, that neither 
the défendant nor those under whom he claimed were in possession 
of the land on October 16, 1872, when the title devolved upon the 
plaintiff; that the plaintiff wa* insane at the latter date, and re- 
mained in that condition nntil she was adjudged insane in the year 
1895; and that by reason of that fact the défendant could not in- 
voke the statute of limitations to transform a possession which was 
acquired by him subséquent to October 16, 1872, into a légal title. 
Such being the view that was taken by the jury on testimony war- 
ranting that flnding, we are satisfled that no errors were committed 
which will warrant a reversai. The judgment below is therefore af- 
firmed. 
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FIDELITT & CASUALTY CO. OF NEW YOKK T. LOWENSTEIN. 

(Circuit Court of Appeals, Eighth Circuit October 2, 1899.) 

No. 1,180. 

1. Accident Insurance— Constbuction of Polict— Effkct of Prioh Adjudi- 
cation. 

In an action on an Insurance policy eontaining a provision which had, 
prior to the issuance of such policy, been given a uniform judiciai con- 
struction by the courts of last resort of several states, sucti construction 
will be adopted as the one presumably Intended by the parties.i 
l. Same — Death, from Inhaling Gas. 

An accident policy contained a provision that the Insurance should not 
cover "injuries, fatal or otherwise, resulting from poison, or anything 
accidentally or othervyise taken, administered, absorbed, or Inhaled." 
Prlor to the Issuance of the policy such provision In another policy issued 
by the saine eompany had been construed by the suprême court of a state, 
and held not to exempt the eompany from liabillty for the death or Injury 
of the insured resulting from the unconsclous and invohmtary inhaling of 
llluminating gas while asieep, and in another state polieies eontaining simr 
llar provisions had received a simihir construction. Held, that the same 
construction would be adopted by the court in an action on such later policy 
for the death of the insured from the same cause, regardicss of the 
Tiews which the court might hold if the question was res Integra.» 

Sanborn, Circuit Judge, dissentiug. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

0. H. Dean (De Lagnel Berier, William Warner, W. D, McLeod, 
and Haie Holden, on the brief), for plaiiitiff in error. 

1. J. Ringolsky (L. C. Krauthoff, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. This action is founded on a policy of 
accident Insurance which was issued to Emanuel Lowenstein, of Kan- 
sas City, Mo., the husband, in his lifetime, of Sophia Lowenstein, the 
défendant in error, who was the plaintifif in the trial court. The 
policy took effect originally on January 16, 1896, for the term of one 
year, but was renewed for another year on January 16, 1897, as the 
plaintifif below claimed, and as the jury appear to hâve found. The 
policy in suit insured the plaintiff's husband, Emanuel Lowenstein, 
"against bodily injuries sustained through external, violent, and acci- 
dentai means"; and the insurer further agreed that, "if death shall 
resuit within ninety days from such injuries, independently of ail 
other causes, the eompany will pay the principal sum of this policy 
to Sophia Lowenstein, his wife, if surviving, or, in event of her 
prior death, to the légal représentatives of the assured. * * *" 
A subséquent provision found in the policy, over which the chief con- 
troversy arises, is as follows: 

"(5) This Insurance does not cover disappearances; nor war rlsks; nor volnn- 
tary exposure to imnecessary danger; nor injuries, fatal or otherwise, result- 

1 As to state laws as rules of décision in fédéral courts, see note to Wilson 
T. Perrin, 11 C. C. A. 71, and, supplementary thereto, note to Hill v. Hite, 
29 C. C. A. 553. 

s As to accident Insurance, see note to National Aec. Soc of City of New 
ïork V. Dolph, 38 O. O. A. 3. 
97 F.— 2 
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ing from poison or anything accidentally or otherwise taken, administeved, 
absorbed, or Inhaled; nor Injuries, fatal or otherwise, received wliile or In 
conséquence of having been imder tlie influence of, or afCected by, or resulting 
directly or indii'ectly from, intoxieants, ansesttieties, narcotics, sunstrokes, 
freezing, vertigo, sleep walking, fits, liernia, or any dlsease or bodily inlirmity." 

The plaintiff below claimed, and the jury so found, that on the 
night of February 7, 1897, the plaintiff's husband retired to his room 
in a hôtel in New York City, to which place he had gone tempo- 
rarily on business, being at the time in a Irealthy physical and mental 
condition, and that while asleep in his room he died from asphyxia 
and suffocation, "the resuit of unconsciously, involuntatily, and unin- 
tentionally, and accidentally" inhaling gas into his lungs while asleep, 
which had escaped from a gas pipe into said room without the de- 
ceased's knowledge. The trial court ruled, in substance, that a 
death so occasioned was within the provisions of the policy, and en- 
titled the plaintiff to recover. In accordance with that ruling, which 
is the principal error assigned, there was a verdict and judgment 
in f avor of the plaintiff béloW. 

Whether the foregoing ruling by the trial court was right, and 
should be upheld in the case at bar, should be determined, we think, 
not solely with référence to the provisions of the policy as if they 
had never undergone Judicial construction, but in the light of the fol- 
lowing well-knbwn facts and circumstances : On March 5, 1889, the 
court of appeals of New York was called upon to construe an acci- 
dent policy issuèd by the Travelers' Insurance Company, which con- 
tained a provision, among others, that the Insurance granted by its 
policy should not extend "to any bodily injury of which there shall be 
no external or visible sign upon the body, * • * nor to any death 
or disability which may hâve been caused * * * by the taking 
of poison* contact with poisonous substances, or inhaling of gas, or 
by any sùrgical opération or médical treatment"; and it was held 
that, in expressing its intention not to be liable for a death occa- 
sioned by "inhaling gas," the company must be understood to hâve 
meant a voluntary and intelligent act on the part of the insured, as 
distinguished from one which was unconscious, and in that sensé in- 
voluntary, and it was accordingly decided that the company was lia- 
ble under its policy in a case where the insured was asphyxiated by 
iUuminating gas which he unconsciously, involuntarily, and accident- 
ally inhaled while asleep in bis room at a hôtel. Paul v. Insurance 
Co., 112 N. Y. 472, 20 N. E. 347. See, also, Bacon v. Association 
fdecided Oct. 11, 1890) ,123 N. Y. 304, 25 N. E. 399, and Menneiley v. 
Assurance Corp. (decided March 3, 1896) 148 N. Y. 596, 43 N. E. 54, 
where the ruling in the previous case was reaffirmed. The décision 
of the coflrt of appeals of New York, was followed and aproved by 
the suprême court of Pennsylvania in an opinion which was filed by 
that court on October 5, 1891, after the case had been twice argued. 
Pickett V. Insurance Co., 144 Pa. St. 79, 22 Atl. 871. Tlie latter case 
involved a construction of the same provision which the New York 
court had previously construed, and the ruling was that a death by 
inhaling gas was caused by external, violent, and accidentai means, 
within the meaning of the policy, and that, where gas was inhaled 
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involuntarily and unconsciously by the insured, the insurer was liable, 
notwithstanding the exception in its policy with respect to deatli oc- 
casioned by the inhalation of gas. 

Following thèse décisions, the Fidelity & Casualty Company of 
'New York, the présent plaintifï in error, was sued in the state of 
Illinois upon a policy that it had issued containing the same pro- 
Tisions as the policy in suit, which we hâve quoted above. ïlie 
insured in the Illinois case was asphyxiated in his room at a hôtel 
by illuminating gas which he inhaled unconsciously, involuntarily, 
and accidentally while asleep at night, and his administrator claimed 
that the insurer was liable under the provisions of its policy. The 
case came before an appellate court (Casualty Co. v. Waterman, 59 111. 
App. 297), and was decided on May 28, 1895, about nine months be- 
fore the policy in suit was originally issued; the court holding that 
the insurer was liable because the act of the deceased in inhaling gas 
was neither conscious nor voluntary, but, on the contrary, was found 
to haye been unconscious, involuntary, and accidentai. The view 
taken bv the appellate court was subsequentlv approved bv the su- 
prême court of the state on May 12, 1896 (Id.,'l61 111. 632, 44 N. E. 
283), about nine months before the policy in suit was renewed. 

In view of the foregoing, we are of opinion that the construction 
placed by the learned judge of the trial court (vide 88 Ped. 474) upon 
the fifth clause of the policy in suit should be upheld, irrespective 
of what our view might be if the question was res intégra, or if the 
policy had been executed in this circuit subséquent to the décision 
in Mcaiother v. Accident Co., 60 U. S. App. 705, 32 C. C. A. 318, and 
89 Fed. 685. The défendant company issued the policy in suit, and 
doubtless many others of a like character, after it was advised by the 
décisions to which référence has been made, one of which was a 
construction of its own contract, that, as interpreted by the courts of 
last resort in several states, the policy as drawn would not exempt 
it from liability if a poisonoTis gas was unconsciously, involuntarily, 
and accidentally inhaled by the insured, which occasioned his death 
or injury. It had knowledge, therefore, that, by reason of such ad- 
judications, its policies, if they continued to issue them in the old 
form, would in ail probability be accepted by some, and possibly 
many, persons, upon the understanding that the company intended to 
and did in fact assume the species of risk last described. If such 
was not its intention, its plain duty was to so modify the language 
of its policies as to make its purpose clear, inasmuch as a slight 
change in the phraseology theretofore em])loyed would hâve left no 
room for doubt or spéculation as to its meaning. We are unwilling 
to concède that an Insurance company may continue to issue policies 
without any modification of their terms, after certain provisions 
thereof hâve been construed by several courts of the highest char- 
acter and ability, and be heard to insist, in controversies between 
itself and the insured with respect to such subsequently issued poli- 
cies, that they do not in fact cover risks which they had been judicially 
adjudged to cover before they were issued. While it may not be 
accurate to say that under such circumstances a technical estoppel 
arises in favor of the insured, yet the courts in such cases should 
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rigidly enforce the rule requiring policies of insurance to be construed 
most strongly against the insurer, and tliey should not hesitate to 
hold that décisions construing a poliey adversely to tke contention of 
the insurer thereafter create a doubt as to its proper interprétation 
of sufflcient gravity to be resolved in favor of the insured. National 
Bank v. Insurance Co., 95 U. S. 673; Andersen v. Fitzgerald, 4 H. L. 
Cas. 484, 507; Indemnity Co. v. Dorgan, 16 U. S. App. 290, 309, 7 
O. C. A. 581, and 58 Fed. 945, 956, and cases there cited. In a case 
decided by this court (îlanufacturing Co. v. Jones, 32 U. S. App. 32, 
14 C. C. A. 30, and 66 Fed. 124), where a doubt arose from the form of 
a contract which was in yery gênerai use by a manufacturing Com- 
pany, and which had been prepared by it, whether the contract im- 
posed a joint or a several liability, and différent views of that ques- 
tion had been taken by différent courts, it was held to be the duty 
of the party by whom the contract had been prepared to so modify 
its provisions for future use as to avoid the doubt which had arisen 
as to its true interprétation, and that, not having done so, the con- 
tract would be construed most strongly against the party who had 
prepared it, in a suit brought by such party to enforce il The rule 
observed in that case is strictly applicable to the case at bar, and 
should lead to an afflrmance. No other questions are presented by 
the record which, from our point of view, require spécial notice. The 
jury, we think, were corréctly instructed on ail the debatable issues, 
and there was abundant évidence to sustain the verdict. The judg- 
ment below is therefore afflrmed. 

SANBOEN, Circuit Judge (dissenting). I am unable to concur in 
the décision and opinion of the majority in this case. My mind will 
no more yield its assent to the proposition that an injury from poison 
involuntarily and unconsciously taken or inhaled is not included 
within the exception of "injuries fatal or otherwise, resulting from 
poison or anything accidentally or otherwise taken, administered, ab- 
sorbed, or inhaled," than it will to the mathematical proposition that 
two and two are ûve. The assent to either, and to one as much as 
to the other, brings to it a certain feeling of self-stultiiication to 
wMch it will not subject itself. It seeks in vain for answers con- 
sistent with the former proposition to the questions, if gas is unin- 
tentionally and unconsciously taken or inhaled, why is it not "acci- 
dentally" taken or inhaled? If it is not, then why is it not "other- 
wise" taken or inhaled? And how can gas get into the System in any 
other way than by being "accidentally or otherwise taken, adminis- 
tered, absorbed, or inhaled"? 

The suggestion that, when the courts held that an injury or death 
resulting from unconsciously inhaling gas was not covered by the 
form of exception contained in the policies against accident, it was 
the duty of the plaintiff in error to change the form of its policies, 
and to make its intention to except such a death or injury clear, is 
robbed of ail its cogency by the fact that this company and the other 
accident insurance companies didjust that thing. The exception in 
Paul V. Insurance Ce, 112 N. Y. 472, 20 N. E. 347, was of "any death 
or disabiUty which may hâve been caused • * * by the taking 
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of poison, contact wifh poisonous substances, or inlialing of gas." 
When in that case, and in Pickett v. Insurance Co., 144 l'a. St. 79, 22 
Atl. 871, the courts held that this exception did not extend to deatli 
from accidentally, unconsciously, and involuntarily inhaling gas, 
tlie companies abandoned this old form of exception, and inserted one 
to the same effect as that in the policy hère in suit, that "this in- 
surance does not cover » * * injuries, fatal or otherwise, result- 
ing from poison, or anything accidentally or otherwise taken, ad- 
ministered, absorbed, or inhaled." If the intention to except from 
the insurance ail injuries from taliing or inhaling poison can be ex- 
pressed in plainer words or less ambiguous terms than thèse, they 
do not occur to me, and I am able to discover but one case in the 
books before this one which holds that thèse words do not mean what 
they seem to me to plainly express, and that is the case of Casualty 
Co. V. Waterman, 161 Hl. 632, 44 N. E. 283. In that case the court 
reached its conclusion by interpolating into the exception words 
which the parties to the contract never placed there. and then held 
that the death was not within the exception, because it was not with- 
in the interpolation which it had itself made. It decided that the 
exception of death "resulting from poison, or anything accidentally 
or otherwise taken, administered, absorbed, or inhaled," meant death 
"resulting from poison, or anything, accidentally or otherwise, con- 
sciously, and by an act of Yohtion, drawn into the System by inspira- 
tion." But the parties did not restrict their exception to death from 
anything taken or inhaled "consciously and by an act of volition," 
but expressly extended it over death from "anything accidentally or 
otherwise taken or inhaled." What right had that court to abrogate 
the contract of the parties, and make a new one for them? That dé- 
cision never commended itself to my reason, and it does not accord 
with my view of the law. The fact that the suprême court of Illinois 
in this Waterman Case, while considering the identical exception be- 
fore us, and the further fact that some of the courts of New York 
and Pennsylvania, while considering exceptions in the old form dis- 
closed in the Paul Case, held that death caused by involuntarily and 
unconsciously inhaling gas was not within the exception, does not 
persuade me that this court should so hold in the case at bar, because 
thèse décisions are not conclusive in this court, because they seem 
to me to be erroneous, and because there are counter décisions of 
courts of at least equal authority, notably one made by this court, 
which appear to me to be in accord with the settled rules of construc- 
tion and with sound principles of law. McGlother v. Accident Co., 
60 U. S. App. 705, 32 C. G. A. 318, and 89 Fed. 685, 688, 689; Cole v. 
Insurance Co., 61 Law T. (N. S.) 227; Early v. Insurance Co. (Mich.) 
71 N. W. 500; PoUock v. Association. 102 pà. St. 230; Mbl. Ben. Soc. 
& Ace. Ins. § 393 ; Cooke, Life Ins. § 56. But I refrain from a more 
extended discussion of this case, and content myself with a référence 
to the opinion of this court in Mctxlother v. Accident Co., supra, 
where my views, and the reasons for them, appear more at length. 
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McCOIlD LUMBER CO. et al. T. DOTLB. 

(Circuit Court of Appeals, Blghth Circuit October 2, 1890.) 

No. 1,176. 

1. FoEEiQN Corporations— Service op Process on— Statb Laws. 

A mode of service prescrltied by state laws for obtaining jurisdictîon 
ovèr foreign corporations, wliicli Is rçcognized by the local courts as valid, 
wiU recelve the same récognition by tlie fédéral courts, subjeet to the 
limitation that such courts wiU détermine for themselves wbether the 
mode prescribed violâtes the fundainental rlghts of the defendaut not to 
be condemned unheard, or compelled to .aijswer a complaint in a foreign 
jurisdiction without a falr and reasonablè notice. 

Si Same— RemovaIv op Office pkom State- 

The fact thàt a foreign corporation whlch had maintalned an office in 
Minnesota; and there contracted a littbilîty, before suit brought In a 
court of the state to enforce such Uabllity had vrithdravi'n its local office, 
does not exempt It frpm being subjected to a personai judgment in such 
suit, on service màde on its président wlthin the state in the mode pre- 
scribed by Gen. St.' Mlnii. 1894, i 5200, 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

A. L. Sanbora (Lyman T. Powell and J. L. Washburn, on thé brief), 
for plaintiffs in error. 

Thomas J. Davis (Théodore HoUister, on the brief), for défendant 
in error. 

Before CALDWELL, SAXBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. The question which this record présents 
is whether the McCord Lumber Company, oue of the plaintiffs in er- 
ror, which is a Wisconsin corporation, tvas served with process in 
such manner and form, and under such <;ircumstances, as warranted 
the rendition of a personai judgment against it in the state of Minne- 
sota, where the suit was instituted and where the process was served. 
The question arises in this way: Frank L. Doyle, the défendant in 
error, sued the lumber company and Warren E. McCord, the other 
plaintiCf in error, in tlie district court for the Eleventh judicial dis- 
trict of the state of Minnesota, for thebreach of a contract alleged to 
hâve been made by said Doyle with the lumber company in the state 
of Minnesota while the latter maintained an ofiQce and was transact- 
ing business in said state. The alleged contract was executed on 
the part of the plaintlff below at Duluth, in the state of Minnesota, 
and was to hâve been executed by the lumber company at the same 
place, but when the time for its exécution arrived it declined to do 
so, and announced its refusai to perform àt its office in the city of 
Duluth; so that the cause of action, if any, arose iU the state of 
Minnesota while the lumber company maintained an office and was 
transacting business in that state. Before the présent action was 
brought the lumber company had ceased to maintain an office in 
the state of Minnesota, but its président, Warren E. McCord, upon 
whom service was had, was in that state, engaged for the time being 
in the transaction of business for and in behalf of his company, when 
the sunimons was served, The law of Minnesota (Gen. St. Minn. 



m'cORD LUMBER CO. V. DOYLE. 23 

1894, § 5200) relative to the service of process on foreign corpora- 
tions is as follows: 

"That the summons or any process in any civil action or proceeding wlierein 
a foreign corporation or association Is défendant, wliich lias property witiiin 
this State, or tlie cause of action arose therein, may be served by deliveriug 
a copy of such summons or process to the président, secretary, or any other 
officer, or to any agent of such corporation or association, and sucii service 
shall be of tlie same force, elïect and vaiidity as lilie ser^'ice upon domestic cor- 
porations. * * •" 

The case was removed to the fédéral court, and a motion was 
there made to quash the service. 

The service in question having been made on the président of the 
défendant corporation in the manner aforesaid, for the purpose of 
enforcing a cause of action which arose in the state of Minnesota 
while the défendant corporation was there transacting business, 
was good and sufficient to warrant the rendition of a personal judg- 
ment against the corporation by the courts of that state, according 
to the décision of its highest court. Guernsey v. Insurance Co., V.i 
Minn. 278 (Gil. 256). It is not always true, however, that a mode of 
service which is prescribed by the statutes of a state, and is there 
held sufficient to warrant the rendition of a i)ersonal judgment, 
will also be held to be a good service by the courts of other states 
or by the fédéral courts. The fundamental principle that no one 
shall be condemned unheard, or compelled to answer a complaint in 
a foreign jurisdiction except upon such notice of the proceeding as 
is fair and reasonable, must not be violated. And the fédéral courts, 
in common with the courts of other states, must be permitted to 
judge for themselves, when the question is properly raised in an ac- 
tion pending before them, whether the mode of service that has been 
prescribed by the laws of a particular state satisfies thèse require- 
ments. With thèse limitations, it is llie established rule that a mode 
of service prescribed by state laws for obtaining jurisdiction over 
foreign corporations, which is by the local courts recognized as valid, 
will obtain siniilar récognition in the fédéral courts. Insurance 
Co. V. French. 18 How. 404; Ex parte Schollenberger, 1)6 U. S. SOI); 
St. Clair v. Cox. 106 U. S. 350, 1 Sup. Ct. ;554; Construction Co. v. 
Fitzgerald. 137 U. S. 98, 11 Sup. Ct. -56; Goldey v. ]\lorning News, 
156 U. S. 519, 5 Sup. Ct. 559; Steamship Co. v. Kane, 170 U, S. 100, 
18 Sup. Ct. 526; Insurance Co. v. Spratlev, 172 U. S. 002. 19 Sup. Ct. 
308. 

If the McCord Lumber Company had continued to maintain its 
office in the city of Duluth until the suit at bar was instituted, it is 
manifest that it could not claim successfully that the service had upon 
it was ineflfectual to warrant a personal judgment. Nor are we able 
to concède that the withdrawal of its office from the state of Minne- 
sota, prior to the institution of the suit, affected the vaiidity of the 
service. The suprême court of the United States has always recog- 
nized the right of the several states to provide for the service of pro- 
cess on foreign corporations by the delivery within the state of a 
summons to one of their executive offlcers or other représentative 
agents, provided the corporation is there engaged in some business 



24 .97 FEDERAL EEPOHTEE. 

by permission of the local authorities, althougli it lias at tlie time no 
property within the state. St. Clair v. Cox, 106 U. S. 350, 356, 1 
Sup. et. 354; Insurance Co. t. French, 18 PIow. 404; and otlier 
cases above cited. It bas recently recognized the validity of a serv- 
ice niade on the agent of a foreign corporation doing business in a 
state, although the cause of action originated in a foreign country, 
and although the service in question was not authorized by any 
local statute. Steamship Co. v. Kane, 170 U. S. 100; 18 Sup. Ct. 526. 
And, in a still later case (Insurance Oo. v. Spratley, 172 U. S. 602, 
19 Sup. Ct. 308), service had within a state upon an agent of a foreign 
insurance company that had once solicited business in the state, 
but had ceased to do so, and had withdrawn its soliciting agents 
before process was served, was held valid to warrant the rendition 
of a Personal judgment; it appéaring that the couipaily still had 
some policy holders residing withiû the state, who paid their pre- 
miums to an agent located without its borders. It was held, in sub- 
stance, that the corporation was still doing business within the state 
bj collecting premiums from a few policy holders who resided therein, 
and that service upon one of its agents who came into the state 
casually to învestigate a daim under one' of' its polieies was a good 
service to warrant a personal judgment, there being a local law au- 
thorizing the service. 

We are of opinion, therefore, that the mère withdrawal by the 
défendant company of its local offlce front the city of Duluth, after 
it had there contracted a liability, did not exempt it from being 
served in the mode prescribed by the local statute. Moreover, the 
défendant corporation seems to hâve been still engaged in business 
in the state of Minnesota when service was obtained, since its prési- 
dent was then in the state for the purpose of conferring, in behalf 
of his company, with a certain other corporation with which it had 
business relations. The law of the staté prescribes a mode of serv- 
ice which is reasonable in the class of cases to which it applies, and 
no reason is perceived why the service in question should not be re- 
garded as valid by the fédéral courts. No other questions are pre- 
sented by the assignment of errors which can be noticed by this 
court, and the judgment below is therefore afflrmed. 



In re NEWBERBY. 

(District Court, W. D. Michigan, S.. D. October 4, 1899.) 

No. 12. 

J0RISDTOTTON OF CotlKTS OF BaNKIÎUPTCT — SuiTS BY TRUSTEES. 

Bankr. Aet 1808, § 23b, providing tliàt "snits by the trustée sliall only 
be brought or ijrosecuted in the eoitrts where the bankrupt might hâve 
bronght or prosecuted them, if proceedings in banbruptcy had not been in- 
stitiited," is a limitation upon the jurisdlction of ciréùit courts of the Unit- 
ed States, but does not affeet the jurisdiction in bankruptcy eonforred up- 
on the district courts by other clauses of the act; and a court of bank- 
ruptcy has jurisdiction of a suit by a trustée to recover property alleged to 
hâve been transferred by the bankrupt îiifraud of his creditors, notwith- 
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standing that the trustée, the bankrupt, and the défendant ai'e ail citizens 
of the same state. 

In Bankruptcy. 

George Olapperton, for bankrupt. 
Dunham & Dunham, for créditer s. 

SEVEREXS, District Judge. In this matter an application lias 
been made on beiialf of the trustée for leave to file a bill or pétition 
for the purpose of recovering certain real estate which the creditors 
claini the bankrupt has transferred to another for the purpose of 
defrauding them. A question is made, upon the construction of 
the provisions of the bankruptcj' act, in respect to the jurisdiction 
of this court to entertain such a bill; it being claimed that as the 
bankrupt, the trustée, and the proposed défendants are ail citizens 
of this state, and résidents of this district, by section 23b of the act 
cognizance of such a controversy can only be taken by the state 
court. The construction of section 23 and of section 2 in respect 
to this matter of jurisdiction is somewhat obscure, and différent con- 
structions hâve been placed upon those provisions. Burnett v. Mer- 
cantile Co., 91 Fed. 365; In re Sievers, Id. 366; Carter v. Hobbs, 92 
Fed. 594. It is to be noted that by section 70a the trustée, upon 
bis appointment and qualification, shall be vested, by opération of 
laAV, with the title of the bankrupt, as of the date he was adjudged 
a bankrupt, to "(4) property transferred by him in fraud of hls cred- 
itors." The resuit is that ail such property is brought under the 
control of the court, whose officer such trustée is. Section 2 of the 
act invests the district courts "with such jurisdiction at law and 
in equity as will enable them to exercise original jurisdiction in 
bankruptcy proceedings" ; and among the matters of which juris- 
diction is given is to "(7) cause the assets of the bankrupt to be col- 
lected, reduced to money and distributed, and détermine contro- 
versies in relation thereto, except as herein otherwise provided." 
There could be no doubt, I think, that, if it were not for the pro- 
visions of section 23, the matter of the présent application would be 
subject to the jurisdiction thus conferred. By section 23 it is pro- 
vided: 

"(a) The TJnited States circuit court shall hâve jurisdiction of ail contro- 
versies at law and in equity as clistinguished froni proceedings in bankruptcy 
between trustées as such, and adverse claimants concerning the property ac- 
quired or claimed by the trustée, in the same manner, and to the same extent 
only, as though bankruptcy proceedings had not been instltuted and such con- 
troversy had been between the bankrupt and such adverse claimants. (b) Suits 
by the trustée sliall only be brought or prosccuted in the courts where the bank- 
rupt whose estate is being adniinistered by such trustée, might hâve brought 
or prosecuted them, i£ proceedings in bankruptcy had not been instltuted, un- 
less by consent of the proposed défendant." 

I think that ail of thèse provisions of section 23 are to be con- 
strued with référence to each other, and that the "suits by the trus- 
tée" refer to suits whicli the trustée shall elect to bring in the cir- 
cuit court, and so construed there is no conflict between sections 
2 and 23. 'A suit brought by the trustée in the circuit court can 
only be brought in a court where the bankrupt himself might hâve 



26 97 FEDERAL REPORTER. 

been plaintiff. I therefore reach. the sâMe conclusion as that ar- 
rived at by Judge Baker in Carter v. Hobbs, above cited, altbough 
upon a slightly différent ground. An anoinalous state of things 
would be presented if the bankruptcy court, which is cbarged with 
tbe duty of prompt action in collecting ànd distributing the estate 
of the bankrupt, should be compelled tô await and be ballied by the 
pendency of proceedings in another court having a jurisdiction en- 
tirely foreign to its own, and in no manner subject to it. The rea- 
sons for finding, if fairly practicable, a construction which will avoid 
such inconvenience, are quite fully stated by Judge Baker in the 
case above cited, and, indeed, are obvious. My conclusion, therefore, 
is that this court bas jurisdiction, and the leave applied for is 
granted. 



In re SCANLAN et al. 

(District Court, D. Kentueky. Oetober 20, 1899.) 

Baskriiptct— Pkiouitv of Claims— Waoes of Labor. 

A créditer of a banlirupt, who describes himself as a traveling salesman, 
and was employed by tbe banlirupt in that capaclty at an annual salary 
of $5,000, is not a workman, nor a clerk or servant of his employer, within 
the meanlng of Eankr. Aet 1898, § 64b, according priority of payment out 
of bankrupt estâtes to "wages due to workmen, clevks or servants." 

In Bankruptcy. On review of décision of référée in bankruptcy 
disallowing a creditor's claim to priority of payment. 

J. B. McCormick, for claimant. 
Joyes, Jarvis & Swope, for trustée. 

EVAîfS, District Judge. C. A. Weaver proved his claim in this 
case for $300 for services rendered as a "traveling salesman" for 
the bankrupts within three months beforie tbe flling of the pétition, 
and claimed a priority for the amount under section 64b (4) of the 
bankruptcy act. Weaver was employed, by the bankrupt company 
as a traveling salesman at a salary of ^5,000 per annum, and, the 
référée having refused to allow the priority claimed by him, be bas 
petitioned the court to review that décision. The clause of the bank- 
ruptcy law referred to is in the f oUowing language : "The debts to 
hâve priority • • ♦ shall be : * * * (4) Wages due to work- 
men, clerks or servants which bave been eamed within three months 
before the date of the commencement of the proceedings, not to ex- 
ceed three hundred dollars to each claimant." Tlie détermination 
of the question involved dépends upon what is the correct meaning 
of the words "workmen, clerks or servants," and whether a travel- 
ing salesman is such an employé as would corne within the proper 
définition of any one of those words. It is argued that the définition 
should be controlled by the définition in the bankruptcy act of the 
phrase "wage earner." While the court thinks it possible that that 
définition may throw some light upon the question, yet it is not at 
ail clear that congress had in mind wage earners merely as deflned 
by the act when it used the language in section 64 which bas just 
been quoted. The bankruptcy act in express ternis excluded wage 
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earners from tlie list of those against whom an involuntary pétition 
in banla-uptcy uiight be liled, and, in order tliat tliere miglit be no 
doubt as to wliat persons siiould be ineluded in tliat term, defined 
it in Ihe flrst section to mean an individual wlio works for wages, 
salarj', or hire at a rate of compensation not to exceed |1,500 per 
year. If the same tliing liad been intended by congress in section 
(54, doubtless it wonld hâve iised tlie words "wage earner" tliere in- 
stead of the language actually employed. This makes it necessary 
to endeavor to ascertain their meaning from other sources, and there 
woiild seem to be nothing to indicate that congress used the words 
"workmen, servants and clerks" in any other than their ordinary 
signification. Talcing np each of thein separately, we find that Web- 
ster defines a clerlv to be one wlio is empk)yed to keep records or ac- 
counts; a scribe; an accountant. And the Centiuy Dictionary de- 
fines a clerk to be one who is emx)loyed in a sliop or warehouse to 
lœep records or accounts; one who is employed by another as a 
writer or amanuensis. The court cannot resist the conclusion that 
thèse définitions deseribe the intention of congress in its use of 
the Word "clerk." Webster defines "servant" as being, araong other 
things, a person who is employed by another for menial offlc»3s, or 
for other labor, and is subject to comniand; a subordinate helper. 
The Century Dictionary says that a servant is one who exerts him- 
self or labors for the beneflj: of a master or employer ; an attendant ; 
a subordinate assistant. Bouvier's Law Dictionary adopts Web- 
ster's définition of this word, and it is also approved in the case of 
Plesh V. Lindsay, 115 Mo. 1, 21 S. W. 907. Bouvier adds to this 
définition that they are called menial servants from living infra 
mœnia, — within the walls of the house,^and also says that per- 
sons that are laborers hired by the day's work or any longer time 
are not considered servants. While in gênerai terras, therefore, 
any one is a servant who serves another, still the court is of opinion 
that congress used the word "servant" in section 64 of the bank- 
ruptcy act in the gênerai sensé given in the définitions above. Web- 
ster defines a workman to be a man employed in labor, whether in 
tillage or manufacture; a worker; hence, especially, a skillful ar- 
tificer or laborer. The Oentury Dictionary gives the définition as 
a man who is employed in menial labor, whether skilled or unskilled; 
a worker; a toiler; speciflcally, an artificer, a mechanic or artisan, 
a handicraftsman. ^^Tiile Bouvier defines a workman generally as 
one who labors, one who is employed to do business for another, 
the court is of opinion that congress used the word "workman," in 
the section referred to, in the gênerai sensé covered by the défini- 
tions of the lexicographers above given. It seems to the court that 
none of those définitions cover such a "traveling salesman" as the 
créditer in this case describes himself to be. It might be difificult, 
and possibly undesirable, to attempt to deflne with too much pré- 
cision the exact character of employé who would come within the 
language of section (54, but it seems to the court to be very clear 
that the claimant in this case is not a "workman," a "servant," or 
a "clerk," within the contemplation of that clause of the bankruptcy 
law. For thèse reasons, the décision of the référée is ai)proved. 



28 97 FEDERAL REPORTER. 

In re DUPEBE. 
(District Court, E. D. North Carolina. July 1, 1899.) 

1. BANKKnPTCY — TrME OF Pti,tno Pétition. 

Under Bankr. Act 1898, § 3b, providing that a pétition in involuntary 
bankruptcy may be filed witliin four months after tlie commission of an 
act of banliruptcy by tlie défendant, the four months are to be reclioned 
by excluding the day on whicli thê act of bankruptcy Is eommltted, and 
including tliat on which the pétition is filed. 

2. SaMK — FiLINQ DlTPLICATB OP PETITION. 

The court acquires no jurisdiction in a case of involuntary bankruptcy 
unless the duplieate originals of the pétition required by the act are both 
filed within four months after the commission of the act of bankruptcy 
alleged; and, where the petitioning creditors filed only one copy of the pé- 
tition within four months, the court has no authority to allow them to file 
the other after the expiration of that time, but will dismiss the pétition 
on motion of the respondent. 

3. Same — Clerk's Dockbt. 

Under gênerai order No. 1 in bankruptcy (18 Sup. Ot. iv.), providing that 
"the clerk shail keep a docket" which "shall contain a mémorandum of the 
filing of the pétition," the docket should show that the pétition was flled in 
duplieate, as required by the statute, if this requirement of the law is really 
complied wlth. 

In Bankruptcy. 

J. C. Clifford, for bankrupt. 

PUEISÎELL, District Judge. This case seems to be in ail respects 
similar to, and governed by the argument and décision reported in, 
Ke Stevenson (May 16, 1899) 94 Fed. 111, by Bradford, District Judge. 
For the reasons stated in that opinion, it is held: The four months 
after the commission of an act of bankruptcy within which, under 
the provisions of the bankrupt act of July 1, 1898, a pétition in in- 
voluntary bankruptcy must be flled, are to be so computed as to 
exclude the day on which such act was committed, — the 5th day of 
January, 1899. The bankrupt act requires the filing within the speci- 
fled period of four months of a pétition in duplieate, — one copy for 
the clerk, the other for service on the alleged bankrupt; and, where 
a petitioner has within that period flled only one copy of the péti- 
tion, the court has no authority after the expiration of such period 
to permit the fllii ; of a second copy. The varions provisions of the 
bankrupt act clearly disclose a législative intent that proceedings 
in bankruptcy shall be conducted and. closed with ail reasonable ex- 
pédition, and, while it is true that a pétition may be flled at such 
time on the last day of the period of limitation as to render impos- 
sible either the service or issuance of process within that period, 
it was neverthèless the manifest intention of congress that the dupli- 
eate copy for service should be flled within that period, ready to be 
served with ail convenient speed. Rule 11 in bankruptcy, prescribed 
by the suprême court (18 Sup. Ot. v.), authorizes the court to allow 
corrections to be made of errors, insufliciencies, and uncertainty 
in the pétition or schedules, but not practically to repeal the législa- 
tive déclaration that pétitions must be flled in duplieate within the 
four months specifled. Eule 1 in bankruptcy (18 Sup. Ot. ir.) pro- 
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vides that the clerk's docket shall contain a mémorandum of tlie 
flling of the pétition, but does not mention a copy of tlie pétition; 
and, as tlie pétition is to be flled in duplicate, tlie docket should 
show such filing. Hence the pétition hei'ein is dismissed, and the 
petitioning creditors will be taxed with the costs, including therein 
an attorney's fee of $25 for J. C. Cliffordj Esq., the bankrupt's at- 
torney. 



In re KIMBALL. 

(District Court, W. D. Pennsylvania. July 15, 1899.) 

No. 401. 

Bankkuptcy— Préférences— Enjoining Execution Sale. 

The court of banljruptcy bas jurlsdiction, by injunction, to forbid an 
exécution créditer of the bankrupt from proceeding to sell property on 
which a levy had been made at the date of the adjudication iu banliruptcy, 
where the exécution constitutes an unlawful préférence, and is contrary 
to the provisions of the banliruptcy law. 

In Bankruptcy. On application for injunetion. 

McCready & Moore, for petitioner. 
G. Urquhart, for exécution creditors. 

BUPFINGtTON, District Judge. Where the personal property of 
the bankrupt at the date of the adjudication is subject to the levy 
of a pending exécution, the right of this court to enjoin the exécu- 
tion creditor, if the exécution is an unlawful préférence and con- 
trary to the provisions of the bankrupt act, is clear. In re Mallory, 
1 Sawy. 88, Fed. Cas. ISfo. 8,991; Blake, Moffitt & Towne v. Francis- 
Valentine Co., 89 Fed. 695.. The prima facie case now made out is 
sufflcient to warrant our enjoining Swift & Co., the plaintifïs in an 
alleged unlawful préférence exécution now pending in the liands 
of William H. Benedict, constable, from further procédure thereon 
pending a détermination of the alleged unlawful character of the 
same, and until further order of the court. The property levied on, 
or its proceeds, will, of course, remain subject to any existing rights 
of Swift & Co., and will be subjected to the same as they shall here- 
after be adjudged. Let an order in accordance with thèse views be 
prepared. 



In re CORNELL. 

(District Court, S. D. New York;. October 5. 1899.) 

Bankruptcy — Opposition to Dischahge— Conckat.mkkt of PnopKTîTY. 

Spécifications in opposition to a banlcrupt's application for discharge, on 
the ground of his having conccaled property from bis trustée in bank- 
ruptcy, must be supported by évidence sbowing the existence of property 
in the bankrupt, or in trust for his use, at the tlme of filing the pétition 
in bankruptcy. 

S.4ME — Décision on Application for Discharqe— Suit Pending in State 
Court. 

A court of bankruptcy wlU not stay its décision upon a bankrupt's ap- 
plication for discharge, to await the resuit of a pending action in a state 
court wherein creditors of the bankrupt seek to set aside a transfer of 
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property made by him before the adjudication of banlîruptey, and wliich 
they allège; to bave been fraudulent as to creditors, the same plaintifïs 
opposing the bankrupt's discharge on the ground of the same alleged 
fraud; for the issnes are not identical, nor would the decree of the state 
court détermine the right of the bankrupt to be discharged. 

In Bankruptcy. On opposition to baiilirupt's application for dis- 
charge. 

In February, 1899, Oliver H. P. Cornell was adjudged bankrupt on hls vol- 
untary pétition, and in due course flled an application for his diseharge. Spéc- 
ifications in opposition thereto were presented by Crawford, Simpson & Craw- 
ford, judgment creditors of the bankrupt, and the matter was referred to Morris 
Wise, référée in bankruptcy, to find and reporf the facts. It appeared that, on 
April 13, 189t!, the banknipt assigned ail his interest in the estate of his de- 
ceased mother, ascertained by the surrogate's court of New York to be wortli 
,?30,000, to his brother Frank Cornell, for a considération amounting to more 
than the value of the interest assigned, and consisting in part of the caneella- 
tion of a debt due from the bankrupt to his said brother, and in part of the un- 
dertaking of the latter to pay certain judgments of record agalnst the bank- 
rtipt. A few days after the making of this assignment, Crawford, Simpson & 
Crawford recovered a judgment against the banlîrupt, and, in October, 1897, 
began an action in the suprême court of New York, against the bankmpt and 
his brother, to set aside the assignment deseribed above, on the ground of its 
having been in fraud of the rights of the plaintiffs and other creditors. This 
action was still pending at the time of the bankrupt's application for discharge, 
ïhe objectiug creditors based their opposition to the pétition for discharge in 
part on the alleged fraudulent cha.racter of the assigmnent, and in part on tbf 
pendency of the creditors' suit in the New Yprk court, urging that the issu,' 
of fraud as against creditors, made in that suit, was identical with the issue 
arising on their opposition to the bankrupt's diseharge. The référée decided 
that he would hold the papers pending the décision of the action in the state 
court, and would not consider or pass upon the question as to whether the 
spécifications had been sustained by the évidence. To this décision the bank- 
rupt excepts. 

Quincy A. Gates, for bankrupt. 

iBEOVÎTS', District Judge. Tlie issue in the creditors' suit is not 
identical with that presented under the spécifications in opposition 
to discharge. A décision adverse to the défendants in the cred- 
itors' suit would not necessarily détermine the right to discharge. 
If one of the intents of the assignment of April 13, 1896, was to 
hinder payment of the existing suit, that would authorize a decree 
for the plaintiff and yet be no suflicient ground to deny a diseharge 
under the bankrupt act. To hâve this eflfect there must be évidence 
of concealment of property from the trustée. Section 29. This can 
only be made out by évidence' of some remaining property in trust 
for the bankrupt's use existing at the time of the pétition in bank- 
ruptcy. The spécifications dû not in terms charge this; but assum- 
ing them to be sufflcient to raise the question, the évidence (ail of 
which is returned to me, after the heâring was closed) proves sufiS- 
ciently that the assignée, JPrank Cornell, had paid out considerably 
more than ail the value acquired by the assignment, and has been 
even allowed a claim of |5,000 and upwards for still further advances 
to the bankrupt, which shows clearly that there was no property of 
the bankrupt remaining, or concealed by him, at the time of the 
pétition. The spécifications are therefore disproved, and the dis- 
charge is granted. 
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In re KLEIN. 

(District Court, N. D. Illinois.) 

BANKRtjPTCT— Intervention of Trustée in Pending Suits. 

Wliere, at the time of an adjudication in. banltruptey, property of the 
banlîrupt is in the bands of a receiver appointed by a state court in a 
suit brouglit against the banlvrupt by a judgment créditer, the trustée in 
bankruptcy, when appointed, should intervene in such suit in the state 
court, by pétition, for the protection of the interests of the général cred- 
itors of the esta te; and, to enable him to do this, the court of bankruptcy 
will, for a reasoiiable length of time, restrain ail parties from the further 
prosecution of the action in the state court. 

In Bankruptcy. 

In 1898, Gustav L. Klein made a voluntary assignment for the beneflt of 
his creditors pursuant to the laws of Illinois, but, after the estate had been 
administered thereunder for about a year, the proceeding was discontinued, 
upon the pétition of a majority of the creditors, in accordance with the stat- 
ute, and an order was made dirccting the assignée to pay over the funds in 
his hands to Klein. Thereupon, McVeagh & Co., judgment creditors of Klein, 
filed a creditors' bill in the state couri against Klein, his assignée, and the 
bank in whieh the funds o£ the estate remained on deposit. In this suit a re- 
ceiver was appointed, who deraanded and received from the bank the money 
of Klein depo.sited with it. At this juncture, Klein was adjudged bankrupt 
on his voluntary pétition, and petitioned for the appointment of a temporary 
trustée of his estate, showing the pendency of the creditors' bill and the ap- 
pointment of a receiver, and allegiug the danger that the funds might be dis- 
bursed before a permanent tnistee could be appointed. A temporary trustée 
was appointed, and he attenipted to intervene in the action pending in the state 
court by i)etitlon setting up his title and the pendency of the proceedings in 
bankruptcy, and prayed for a stay of proceedings. This pétition was heard 
by the state court, and dismissed for want of equity. Thereupon the tempo- 
rary trustée filed his pétition in the court of bankruptcy, setting up the same 
facts, and asking for an injunction against ail the parties to the suit in the 
state court, forbidding the further prosecution of that suit. A resïraining or- 
der was entered as prayed. The respondents filed their answer setting up ail 
the proceedings in the State court, and particularly the application of the tem- 
porary trustée in that court, and the adjudication upon his pétition denying 
the same, and alleging the solvency of the complainants and intervening petl- 
tioners in the creditors' bill, and averring that no advantage could be lost to 
the estate of the bankrupt even if the receiver, under decree, should pay over 
the funds in his hands to the Judgment creditors. Respondents moved to dis- 
solve the restraining order. Pending the hearlng on this motion, a permanent 
trustée of the bankrupt's estate was appointed, but no décision had as yet been 
rendered by the state court in the creditors' suit. 

W. A. Taylor, for trustée in bankruptcy. 

Wheeler & Silber and Joseph W. Moses, for judgment creditors. 

Charles A. Butler, for bankrupt. 

KOHLSAAT, District Judge. In this case, since the argument, a 
permanent trustée has been appointed. No decree has been entered 
in the matter of the creditors' bill in the state court. In order that a 
proper record may be made in that suit, the permanent trustée should 
intervene therein by pétition, and obtain a décision on his pétition, 
so that he may, if upon légal advice he concludes so to do, perfect an 
appeal in case that court décides against his contentions. This 
court has heretofore interfered by restraining order, for the purpose 
of enabling the creditors to appoint a permanent trustée, and to give 
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sùch trustée time within whicli to intervene in the suit in tlie state 
court for the protection of whatever rights the gênerai creditors may 
hâve in the funds held by the receiver appointed by the state court. 
The restraining order wiïl be continued in force five days longer for 
that purpose, and will then be dissolved. 



In re EUSSELL. 
(District Court, N. D. lowa, W. D. September 11, 1899.) 

1, BANKRUPTCY — VOLUNTART PETITION— PAIiTNERSHIP. 

Wliere a voluntary pétition, in bankruptcy avers that the petltioner and 
another were partners, and prays a,n adjudication of the firm as bankrupt, 
but not of either partner, and the other member of the lirm Is not notifled 
and does not appear, an adjudication in bankruptcy agalnst the petltioner 
as an indivldual is unauthorized, and will be set aside. 

3. SaME— DiSCHAKGB FROM PARTNEIÏSHIP AND InDIVIDUAIj DBBTS. 

Where a member of a partnershifi, flllng his individual pétition In bank- 
ruptcy, seeks to be discharged from the clalms of creditors of the flrm, 
as well as from his Personal debts, the pétition must state the fact; and 
It must be so stated In , the notices for the flrst meeting of creditors, in 
the pétition for discharge, and in the notices thereof to creditors. 

In Bankruptcy. On application by the bankrupt for discharge. 
E. P. Farr, for bankrupt. 

SHlRASj District Judge. The pétition originally flied avers that 
John L. Eussell and John F. Offel were partners under name of Eus- 
sell & OffeJ, and prays that the flrm beadjudged to be bankrupt, but 
does not ask that either partner be adjudged to be bankrupt. I 
flnd no amendment to the pétition in thèse particulars. The péti- 
tion is signed by Eussell alone. No appearànce was entered by 
Offel. On April 28, 1899, John L. Eussell was individually adjudged 
to be bankrupt. The pétition for discharge prays that RusseU be 
granted a discharge from ail debts provable against his estate, but 
does not refer to the partnership debts în any f orm. As there was 
no notice given to Offel, the flrm could not be adjudged to be bank- 
rupt. Gen. Order s No. 8 (32 0. O. A. xi., 89 Fed. vi.). The pétition 
does not pray for an adjudication of Eussell as an individual, and 
there is no foundation in the record for the adjudication that was 
entered. The adjudication entered iS set aside, and thé case is again 
sent to the référée for further proceedings. The petltioner should 
amend his pétition. If it is proposed to bave the flrm adjudged bank- 
rupt, as well as the partners, the pétition should so show, and notice 
of the proceedings, under Gen. Orders No; 8, must be given to Offel 
unless he voluntarily joins in the proceeding. If it is not proposed 
to adjudicate the flrm, the pétition must show that Eussell was a 
member of the flrm, and must aver thàt he asks a discharge against 
flrm creditors as well as individual creditors; and this fact must be 
set forth in the notice given to creditors of flrst meeting, also in the 
pétition for discharge and in the notice to creditors thereof. The 
safer plan is to give notice to Offel to hâve the firm adjudged bank- 
rupt. 



ROBINSON V. M'HITE. 33 

ROBIXSOX V. WHITE et al. 

(District Court, D. Indiana. June 30, 1899.) 

No. 5,950. 

1. BANKKUrTCT— SUITS BY TkUSTEES— JuiîISDICTION OP StATK AND PbDBEAI, 

Courts. 

In actions by trustées in banliruptcy to set aside fraudulent convey- 
anees, assignments, or transfers by the banl^rupt on the ground of their 
being void at common law, or as being in contravention o£ the banliruptcy 
act, the State courts and the district courts of the United States, as courts 
of banlvruptcy, hâve concurrent jurisdiction; and the court which flrst: 
talces eognizanee of such action will hâve the right to dispose of it finally 
to the exclusion of the other. 

2. Samb— Res Jodicaïa. 

AVhere a trustée in banliruptcy brought an action in a state court to set 
aside certain fraudulent conveyances by the bankrupt and certain judg- 
ments against him, and recovered judgment therein, but, being doubtful of 
the jurisdiction of the state court, brought a bill in the court of bank- 
ruptcy to obtain a decree for the saine purpose and lietweeu the same 
parties, held, that the judgment of the state court was conclusive on the 
bankruptcy court, and would not be there reviewed or revised, and the 
biH must be dismissed. 

In Equity. On demurrer to bill. 

Willis Hickam, for complainant. 

Inman H. Fowler, Lauib & Beasley, Henry C. Jordan, John L. Dun- 
can, Oyrus E. Davis, and Morris, Nevvberger & Curtis, for défendants. 

BAKEE, District Judge. This is a bill in equity, filed by the com- 
plainant as trustée of the bankrupt for the purpose of setting aside 
various conveyances, transfers, and judgments alleged to hâve been 
made aud suiïered by the bankrupt for the purpose of cheating, 
hindering, and delaying the creditors of the bankrupt, and in fraud 
of the bankrupt act. It further proceeds to state the institution of 
a suit brought by a large number of the creditors against the parties 
who had received such conveyances, transfers, and judgments fraudu- 
lently for the purpose of setting them aside and subjecting the prop- 
erty so conveyed and transferred to the satisfaction of their claims, 
and the appointment of the présent trustée as a receiver by the cir- 
cuit court of Owen county, Ind. The complaint further shows that 
after the institution of this suit and the appointment of a receiver, 
James P. Davis was adjudged a bankrupt by this court on his own 
pétition, and that the said John 0. Robinson, receiver under appoint- 
ment of the circuit court of Owen county was chosen trustée by the 
creditors of the bankrupt. The complaint further shows the insti- 
tution of a suit in the Owen circuit court by tlie trustée for the pur- 
pose of setting aside the various conveyances, transfers, and judg- 
ments wliich were sought to be set aside in the creditors' bill pend- 
ing in said court on behalf of the creditors. It further shows the 
consolidation of the suit brought by the creditors with the suit 
brought by the trustée, and that upon issues duly formed in such 
Consolidated stiit a trial was had, and a judgment obtained in the 
Owen circuit court adjudging fraudulent and void a large number of 
97 F.— 3 
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the convejauces, transfers, and judgments so sought to be set aside, 
and refusing as to certain matters to flnd that they ought to be set 
aside as fraudaient and void. The objeçt of tbis suit is to procure 
a decree for the same purpose and between the sanie parties as the 
decree obtained in the Owen circuit court, on the ground that there 
is doubt whether the Owen circuit court had jurisdiction of the sub- 
ject-matter and of the parties. In the complaint référence is made 
to the décision of this court in the case of Carter v. Hobbs, reported 
in 92 Fed. 594. The court did not mean, by anything decided in 
that case, to east any doubt upon the jurisdiction of the courts of this 
state to entertain jurisdiction and try suits for any cause of action 
whatever brought by the trustée of a banlïrupt against parties who 
fraudulently or otherwise were in possession of any portion of the 
bankrupt's estate, or who were indebted to the bankrupt. The sole 
question considered in the case of Carter v. Hobbs, supra, was 
whether or not jurisdiction over such causes of action was exclusively 
in the courts of the state, and the court was of the opinion that in 
causes of action growing out of f raudulent assignments, conveyances, 
or transfers this court had jurisdiction co-ordinate with the courts of 
the state of suits brought by the trustée for the purpose of setting 
them aside on the ground that they were fraudulent and void either 
at common law or under the bankruptcy act. Ail that the court 
afflrmed in that case was that in such cases as that upon which the 
décision in the case of Carter r. Hobbs was rendered the district 
court, as a court of bankruptcy, had concurrent jurisdiction with 
the courts of the state. This court has never entertained any doubt 
that the courts of the state were invested with complète and plenary 
jurisdiction over fraudulent transfers and conveyances concurrent 
with this court, and that whichever of the two courts ârst took cog- 
nizance of the case had the right finally and. exclusively to dispose 
of the same. In my opinion, there is no doubt whatever that the 
Owen circuit court had jurisdiction over the parties and of the sub- 
ject-matter, and that its décision in the case is conclusive, and can 
only be reviewed for error in the suprême court of the state. This 
court disclaims ail authority and power to revise collaterally the 
judgment of a court of co-ordinate jurisdiction which has taken cog- 
nizance of a cause, and has tried and disposed of the same. The 
judgment of the Owen circuit court, in the opinion of this court, 
until reversed by the suprême court of the state, is binding and con- 
clusive alike upon the parties and upon this court. While it is true 
that the complaint states facts sulïlcient in the former portion of it 
to constitute a good cause of action, the latter portion of the com- 
plaint shows that the cause of action so stated has passed into 
judgment in a court of compétent jurisdiction. It is well settled 
that where a complaint in one part states a good cause of action, and 
in another part of it states matter which constitutes a complète bar, 
it will be bad on demurrer. The demurrer must be sustained, and 
the bill dismissed, at the costs of the complainant. 
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BACON V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. September 25, 189©.) 

No. 1,066. 

1. National Banks— False Report by Ofpicbr— Voluntary Reports. 

ïo constitute tlie offense of making a false report of the condition of a 
national banlv, witliin liev. St. § 5209, it is not necessary that sucli report. 
when made by an officer ot: tlie bank to tbe comptroller, should bave been 
made in response to a call or request of the comptroller. 

2. Constitutiosai. Law^Unrrasonabi.e Skarcjibs and Seizures. 

The constitutional inhibition against unreasonable searches and seizures 
is a limitation upon the power of the state to malie such searclics and 
seizures for its own benefit, and bas no référence to the unauthorized acts 
of individuals. 

3. National Banks — Prosecution of Offickks— Evidence Unlawfully Ob- 

taiked. 

The fact that a letter ■written by the comptroller of the currency to the 
président of a national bank, which formed a part of the officiai correspond- 
ence of the bank, was taken by some individual from a box marked as 
containing private papers of the président, and was afterwarda given to the 
oflicers of the United States, does not render such letter inadmissible In 
évidence on the part of the government in a prosecution of the président 
for a violation of the national banking laws. 

4. S AME. 

Books of a national bank, whlch were turned over to offlcers of the 
United States by the receivers of a state banlv which suceeeded such na- 
tional bank, are not inadmissible in évidence on behalf of the government 
in the prosecution of an officer of the bank for a violation of the national 
banking law on the ground that they were unlawfully obtained in violation 
of the constitutional provision against unreasonable searches and seizures, 

5. Same — Bocks of Ba.vk as Evidkncb. 

In View of the provisions of the national banking act requiring the 
books of a national bank to be truthfuily kept, by making it an offense 
to make false entries therein, proof that books are those of a national bank 
in which the record of its daily business was kept raises a presumption 
that they were properly kept, which renders them admissible in évidence 
without further proof, when offered by the government in a eriminal suit 
against an ofticer of the bank for making false reports. 

6. Same— False Reports — ÏjVidencb of Intent. 

On the trial of the président of a national bank, charged with havt.ig 
made a false report of its condition to the comptroller, prior reports, 
attested by bim, containing false statements, together with tostimony 
that such misstatements were called to bis attention by an examiner prior 
to bis making the report in question, are admissible on the question ot 
intent. 

7. Same— Ovbrdrafts— Overdraft Notes. 

Where the account of a depositor with a national bank shows that he 
bas drawn out more money than bas been credited to bim, the excess 
constitutes an overdraft, and is required to be so reported in the bank's 
statement to tlie comptroller. The fact that the depositor bas given the 
bank a note to seoure overdrafts, where it bas uot actually been discounted, 
and the proceeds placed to his crédit on the books, does not warrant the 
reporting of such overdraft under the head of "loans and discounts." 

8. Same — Evidence — Harmless Error. 

The admission of expert testimony as to the meaning of certain entries 
in a report made by a national bank to the comptroller is not prejudicial 
error, conceding the construction of the report to be properly a matter 
of law for the court, where it appears that the witnesses correctly in- 
terpreted such entries. 
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In Error to the Circuit Court of the United States for the District 
ofUtah. 

George Sutherland and John M^ Zane (ïïiram E. Booth, on tlie 
brief), for plaintiiï in error. 
John W. Judd, for the United States. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. James H. Bacon, the plaintiff in error, 
was indicted and tried in the circuit court of the United States for 
the district of Utah for certain offenses denouneed by section 5209 
of the Eevised Statutes of the United States. The indictment under 
which he was tried contained eight counts, but at the conclusion of 
the évidence the court withdrew from the considération of the jury 
the ârst, second, flfth, and seventh counts, and a conviction was 
had on the third and fourth counts only. The charge contained in 
the third and fourth counts, of which the accused was found guilty, 
was, in substance, that in a report made by him, as président of the 
American National Bank of Sait Lake City, to the comptroUer of the 
currency, on December 28, 1893, which purported to show the true 
condition of said bank on December 19, 1893, he had stated under 
oath that the sum due from individual depositors to said bank on 
account of overdrafts was only $5,755.93, whereas in truth and in fact 
the amount then due on account of overdrafts was $14,479.82, as the 
défendant well knew, and that such false report was made with intent 
to injure and defraud said bank, and to deceive any agent who might 
be appointed by the comptroUer of the currency to examine its affairs. 
It was admitted by the défendant below in the course of the trial — 
and concerning that fact there was no controversy — that the books 
of the American National Bank of Sait Lake City showed overdrafts 
on the part of individual depositors at the close of business on De- 
cember 19, 1893, which amounted in the aggregate to $14,479.82. 
But it was claimed by the défendant that certain depositors whose 
accounts appeared to be overdrawn at that time to the amount of 
$8,723.89 had theretofore executed and delivered notes to the bank to 
cover any possible overdraft of their respective accounts which might 
subsequently occur, and that in making up his report to the comp- 
troUer on December 28, 1893, the défendant had deducted the latter 
sum from the total amount of the overdrafts as disclosed by the 
books, and had reported it to the comptroUer of the currency under 
the head of loans and discounts, although the so-termed overdraft 
notes had not in fact been discounted, and the proceeds thereof 
passed to the crédit of the respective makers on the books of the 
bank. The défendant further claimed that he had so reported a por- 
tion of the overdrafts amounting, as af oresaid, to $8,723.89, because 
he had been advised previously by a bank examiner by the name of 
Lazear that that was the proper way to report overdrafts when the 
bank held notes representing the same, and that he had so acted in 
the utmost good faith without criminal intent. He was contradicted 
on this point, however, by Lazear, from whom he claimed to hâve 
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received the aforesaid advice; the latter testifying, in substance, 
that previous to the commission of the alleged offense he had given 
no such advice to the accused, but had instrueted hlm, on the con- 
trary, that advances to customers appearing on tlie boolis as over- 
drafts should be so reported to the comptroller of the currency. The 
trial judge allowed the jury to décide this controverted issue of fact. 
He also allowed the jury to détermine, in the light of ail the testi- 
mony, whether the bank, on December 19, 1893, did in fact hold notes 
to the amount of $8,723.89, representing a portion of the aggregate 
overdraft which the books then disclosed; and he instrueted the 
jurors, in substance, that if they believed that a portion of the over- 
draft was thus reported by the accused as loans and discounts, in 
pursuance of an honest belief that that was the proper way to report 
them in making the report complained of, then there was no such in- 
tent to defraud or deceive as would support a conviction. In view of 
thèse facts, we must assume either that the jury disbelieved the testi- 
mony tending to show that the bank held notes as claimed on Decem- 
ber 19, 1893, representing a portion of the overdraft, or that they 
found that, even if the bank did hold such notes, the accused was 
well aware that the entire overdraft disclosed by the books on that 
day should hâve been reported as an overdraft. and that the évidence 
established an intent on the part of the défendant either to deceive or 
defraud. 

With this explanation of the gênerai features of the case, we pro- 
ceed to consider the alleged errors that hâve been called to our at- 
tention. When the prosecution, to sustain the issue on its part, of- 
fered in évidence the copy of the report referred to in the indictment, 
purporting to show the condition of the American National Bank 
of Sait Lake City on December 19, 1893, which was duly authenticated 
under the hand and officiai seal of James H. Eckels, comptroller of 
the currency, and in connection therewith oflered the original report, 
the signature of the défendant to the original report seems to hâve 
been admitted by bis counsel to be genuine. Both the original report 
and the copy thereof were objected to, however, by the défendant be- 
low on the ground that the prosecution had not shown that the report 
was made in pursuance of a request therefor regularly issued by the 
comptroller of the currency, which objection was by the court over- 
ruled, and an exception was saved. Section 5211 of the Revised 
Statutes requires every national banking association to make not 
less than flve reports each year to the comptroller of the currency, 
according to a form prescribed by that ofticer, which reports, as the 
statute déclares, must be verified by the oath or affirmation of the 
président or cashier of the association in whose behalf the report is 
made, and attested by the signature of at least three of its directors. 
The statute further provides that such reports shall be transmitted 
within flve days after the receipt of a request therefor frora the comp- 
troller, and that the latter officer shall hâve power to call for spécial 
reports whenever, in his judgment, the same are necessary. The ob- 
jection to the report which was made by the défendant was, in sub- 
stance, that it had not been shown tliat the report was made in 
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obédience to a resquisition from the comptroller, the claim being tliat 
by the provisions .of section 5209 of the Revised Statutes, under 
vvhich counts 3 and 4 of the indictment were framed, no offense is 
committed if a b^nk ofacer does make a false report to the comp- 
troller of the currency in relation to the condition of the bank, unless 
the report is made in obédience to a request from the latter offlcer. 
It will be observed that section 5209, in defining the offense of making 
a false report, contains no such limitation as that sought to be im- 
posed. The language of the law is gênerai that "every président, 
director, cashier, teller, clerk or agent of any association * ♦ * 
who makes any false entry in any book, report or statement of the 
association, with intent," etc., "shall be deemed guilty of a misde- 
meanor, * * *" which language may as well include a false 
report voluntarily made by a bank officiai to the comptroller of the 
currency to influence his action, and aqcomplish some fraudaient pur- 
pose, as a false report made in pursuance of a call or request from 
that officer. We perceive no reason why a false report or statement 
made voluntarily to the comptroller of the currency in relation to 
the condition of a national bank for the purpose of inducing some 
action on the comptroller's part, or of forestalling certain action 
which he contemplâtes taking, should not be deemed an offense, as 
well as the making of a false report pursuant to a call or request from 
that officer, provided the act is done with the intent speciiied in the 
statu te. The law was designed, we think, to prevent bank officiais 
and employés from making any false entry in the bocks of the bank, 
and from making any false représentations concerning its flnancial 
condition and resources in any report or statement which they may 
see fit to make in behalf of the bank to the comptroller of the cur- 
rency, or to persons appointed to examine its condition, for the pur- 
pose of influencing their action. The reasons given in U. S. v. 
Booker, 80 Fed. 376, for holding that the report referred to in 
section 5209 is not restricted to the reports specifled in sections 
52JL1, 5212, but comprehends as well other reports made in be- 
half of national banking associations, commend themselves to our 
judgment as in ail respects sound. Moreover, if it should be con- 
ceded that section 5209 bas référence only to false reports that are 
made to the comptroller pursuant to his request, we should neverthe- 
less feel constrained to hold that, when the report in this case was 
admitted in évidence, the proof was adéquate to croate a presump- 
tion that the report had been made in obédience to a request from 
the comptroller, and that no further évidence on that point was neces- 
sary to warrant its admission. It emanated from a high public 
office. It was made on a form that had been prescribed by the comp- 
troller of the currency for use by national banks when reports as to 
their condition were called for. The copy of the report was duly 
authenticated under the hand and seal of that officer as a copy of an 
original report, properly on file in his office; and upon the assump- 
tion that the law affords no warrant for the making and filing of such 
reports in the oiïîce of the comptroller without a précèdent request 
a presumption naturally arose from the fact that the report had been 
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accepted and liled that it had been duly called for by the comptroller. 
We tliink, therefore, that the objection to the introduction of the re- 
port was rightly overruled. 

Misbehavior of the attorney for the United States in the présence 
of the jury is next relied upon to secure a reversai of the judgment 
below. This charge is predicated upon the folio wing occurrence: In 
the course of the trial a letter froin the comptroller of the currency 
to James H. Bacon, the défendant, as président of the American 
National Bank, was oiîered in évidence by the government; and upon 
its being established to the satisfaction of the court that the letter 
had been taken by force from a locked box marked "James H. Bacon. 
Private Papers," while the box was in the custody of officers of the 
law of the state of Utah, and that it had subsequently been turned 
over to the United States district attorney, the court ruled that the 
letter was inadmissible. Thereupon the attorney for the prosecution 
laid the letter upon the table before the defendant's attorney, and 
asked him to produce it. The trial judge ruled that the défendant 
could produce it or not, as he miglit elect, and in view of that ruling 
the letter was not read. Such was the misconduct of the attorney 
on account of which complaint is made. Other portions of the record 
disclose the following facts which are pertinent to the exception now 
under considération: The American National Bank of Sait Lake 
Oity ceased doing business on February 24, 1894, and on that day 
turned over ail of its books, papers, and assets to the défendant below, 
who immediately organized a state bank known as the Bank of Sait 
Lake, and in this way the papers, books, and assets of the defunct 
institution passed into the custody of the newly-organized state bank. 
The latter bank subsequently became embarrassed, and receivers 
thereof were duly appointed in the course of légal proceedings insti- 
tuted against it in the courts of the state. Thèse receivers, having 
obtained possession of the books and papers of the American Nation- 
al Bank, including the aforesaid letter addressed by the comptroller 
of the currency to its président, gave the fédéral authorities access 
thereto when an investigation into the affairs of the last-named bank 
was inaugurated, which resulted in an indictment being returned 
against the défendant. In the course of this investigation ail of the 
books and x)apers in question passed into the custody of the United 
States marshal for the district of Utah, with the consent of the re- 
ceivers of the state bank, where they remained until they were used 
upon the trial of the défendant in the lower court. Upon this state 
of facts we think that the complaint made of the misconduct of the 
attorney for the United States is without merit, and that the objec- 
tion suiasequently made to the use of the books and papers of the 
American National Bank as évidence against the accused, because 
of the nianner in which they had been obtained by the prosecution, 
is equally untenable. The letter which was written by the comp- 
troller of the currency to the défendant as président of the American 
National Bank was admissible in évidence against the défendant if 
it threw any light upon the acts charged in the indictment, and the 
ruling of the learned trial judge in excluding it would seem to hâve 
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been erroneous, in view of ail the facts wliidi the bill of exceptions 
discloses. It was in no sensé a private paper of the défendant, be- 
cause it was addressed to him as président of the American National 
Bank, and formed a part of the oiBcial correspondence between the 
comptroUer and said bank; and although it be true that some one 
liad extracted it from a locked box marked "James H. Bacon. Priv- 
ate Papers," while the box was in the possession of the receirers of 
the Bank of Sait Lake, yet, as no officer of the government was con- 
cerned in that act, we are of opinion that such fact did not affect its 
admissibility. It is held very generally that, if an individual by an 
illégal search or seizure obtains possession of an article or document, 
the state may nevertheless make use of the same as évidence against 
the person from whom they were wrongfuUy obtained to convict kim 
of a crime; and that the inhibition found in article 4 of the amend- 
nients to the fédéral constitution, and in many state constitutions, 
against unreasonable searches and seizures is a limitation upon the 
power of the state to make such searches and seizures for its own 
beneflt, and has no référence to unauthorized acts of individuals. 
Gindrat v. People, 138 111. 103, 27 N. E. 1085; Shields v. State, 104 
Ala. 35, 16 South. 85; Com. v. Dana, 2 Metc. (Mass.) 329, 337; State 
v. Flynn, 36 N. H. 64; 1 Greenl. Ev. § 254a, and cases there cited. 
This, in our opinion, is a reasonable doctrine, when we remember 
that the common law has always afforded ample remédies for illégal 
acts committed by individuals, and that the inhibition against un- 
reasonable searches and seizures found in the organic law owes its 
origin to acts of that nature which at one time were frequently com- 
mitted by the sovereign on the prêteuse that they were necessary 
for his own protection or the protection of the state. If it be true, 
then, — as we think it is,— that the letter in question was admissible 
against the défendant notwithstanding the manner in which it had 
fallen into the hands of the government, it can scarcely be pretended 
that the action of the attorney for the United States in laying it 
down on the counsel table, and then calling for its production, was 
such misconduct on his part as would justify a reversai of the judg- 
ment. There Is even less reason for holding that the books of the 
American National Bank had come into the possession of the govern- 
ment in such a way that they could not be used against the accused 
for the purpose of convicting him of a crime. 

The booke of the bank, when they were oiïered in évidence by the 
government were îurther objected to by the défendant below on the 
ground that no testimony had been adduced to show that they had 
been properly kept. This objection was overruled, and error is as- 
signed on account of that ruling. The government did prove, how- 
ever, that the books in question were the books of the American 
National Bank, in which it had been accustomed to keep a record of 
its daily business transactions, and that the books had been kept ac- 
cording to wliat is known as the "Boston System" of bookkeeping, 
by which System original entries are made on slips called "débit" 
and "crédit" slips. The défendant against whom the books were 
ofîered was the chief executive officer of the bank, and as such actu- 
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ally had control and direction of its afîairs while it was a going 
concern. Besides, the act of congress under which the bank was or- 
ganized in eiïect enjoined that its boolîs should be trutlifully kept, 
silice section 5209 of tlie Eevised Statutes, lieretofore cited, made it 
an offense, punisliable by imprisonment, for any ofîicer or agent of 
the bank to malce any false entry in its boolis. In view of tliese con- 
sidérations, we are of opinion that a presumption existed that the 
boolîs in question had been truthfully or properly kept, and that it 
was unnecessary to fortify that presumption with additional proof, 
when the boolis were produced, and proved to be the regular books of 
account of the bank. We hâve no fault to find with the rule which 
is enunciated in some cases that the books of a corporation cannot 
be used by the corporation without independent évidence showing 
that they are correct, for the purpose of establishing an indebtedness 
to itself on the part of its stoclcholders or directors. Rudd v. Robin- 
son, 126 N. Y. 113, 26 N. E. 1046. But we are unwilling to sanction 
the doctrine that in a proceeding against the président of a national 
bank to convict hini of making a false report to the comptroller of 
the currency concerning its flnancial condition the books of the bank, 
although properly identified as such, cannot be used by the prosecu- 
tion as évidence to show its condition, without iirst producing other 
évidence to show that they hâve been truthfully kept, and are in ail 
respects correct. This latter rule wonld impose a burden upon the 
government which it should not be corapelled to assume. Inasmuch 
as the act under which national banks are organized makes it the duty 
of ail offîcers and employés of such institutions to make no entries 
in their books except such as are correct and truthful, the govern- 
ment should be entitled to rely upon the presumption that such duty 
bas been faithfully performed until the contrary thereof is estab- 
lished. 

We hâve next to consider an exception that was saved to the 
admission of three reports to the comptroller of the eurrency con- 
cerning the condition of the American National Bank of Sait Lake 
Gity, which were made respectivelv in behalf of the bank on Julv 
12, 1892, May 4. 1893, and July 12, 1893. and antedated the report 
on which the indictment was based. ïhese reports, though admitted 
in évidence, are not set forth in the bill of exceptions, which only 
contains fragmentary portions of certain oral testimony that seems 
to hâve been given in relation thereto by a bank examiner by the 
name of Lazear. An appellate court would probably be iustified in 
refusing to notice the exception in question because of the imperfect 
condition of the record. We hâve, however, considered such of the 
testimony as has been preserved, with a view of ascertaining, as best 
we may, what influence thèse reports and the oral testimony in rela- 
tion thereto may bave had upon the resuit of the trial, and whether 
it appears with sufïicient certainty that a prejudicial error was com- 
mitted. The bill of exceptions shows that Lazear examined the 
American National Bank in September, 1893; that in the course of 
such examination be had the aforesaid reports in his possession, and 
compared them with the books of the bank, to ascertain if they were 
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correct, and corresponded with the books at the time they purported 
to hâve been made; that in the course of that examination he con- 
îerred frequently with the défendant, Bacon, who was at the time 
président of the bank, and had attested the reports, and called his 
attention to mistakes therein, by reason of which they did not reflect 
the true condition of the bank as shown by its boolvs. The record 
does not clearly diselose ail of the alleged mistakes that were so 
pointed ont, because the reports and much of the testimony in rela- 
tion théreto hâve been omitted. It must be presumed, however, in 
aid of the judgment below, that they were made clear to the trial 
court by means of the reports and oral testimony. Enougli appears 
in the bill of exceptions to satisfy us that one of the alleged mistakes 
to which the defendant's attention was especially called by Lazear 
consisted in a manipulation of the cash in one of the reports, by 
means of which the amount of cash on hand was exaggerated to the 
extent of |3,017.50 by reporting an overdraft to that amount as cash 
actuaHj"^ on hand. Lazear testifled that he called the defendant's 
attention to this item in the report, and advised him at the time that 
it was a false entry. It is obvions that the reports to which the 
objection was addressed, the testimony of Lazear in relation thereto, 
and his conversations with the défendant concerning the same, were 
admitted by the trial court solely for the purpose of enabling the jury 
to décide with what intent any falsé entry found to be contained in 
the subséquent report Of December 28, 1893, was made by the ac- 
eused. The trial court chargea the jury, in substance, that such was 
the purpose of its admission, and that the défendant was not on trial 
for, and could not be convicted of, making a false report other than 
the one charged in the indictment. The instructions in this particu- 
lar were in ail respects fair and correct. The conclusion which we 
hâve formed on this branch of the case is that the trial court was 
justifled in admitting the aforesaid reports in connection with the 
oral testimony of Lazear in relation thereto, because of the tendency 
of the évidence to establish the purpose with which the acts charged 
in the indictment were comniitted. The false report alleged in the 
indictment was made within four mônths succeeding the examina- 
tion of the bank by Lazear, and if it be true that in the course of that 
examination the defendant's attention was directed to false state- 
ments contained in previous reports which he had attested, such tes- 
timony would hâve a natural tendency to convince a jury that the 
false report complained Of in the indictfcnent was not due to igno- 
rance or inadvertence, but was inspired by a fraudulent purpose. 
This court approved of the admission of similar testimony for the 
purpose of establishing guilty knowledge in the récent case of Dow 
V. U. S., 49 U. S. App. 605, 27 C. C. A. 140, and 82 Fed. 904, 909, and 
upon the assumption which we are forced to make in view of the con- 
dition of the record that the reports and testimony of Lazear in rela- 
tion thereto showed errors and inaccuraoies therein to which defend- 
ant's attention was invited, no doubt can be entertained that the 
évidence to which the exception was taken vs^as properly admitted. 
Allis v. U. S., 155 U. S, 117, 119, 15 Sup. Ct. 36. 
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A further exception was noted by tlie defendant's counsel to a 
portion of the cliarge of the trial judge wlierein he instructed the jury, 
in substance, tbat an overdraft arises when a customer of a bank 
draws from tliat bank more money tban is standing to bis crédit in 
bis account witb tbe bank; tbat such a sum so appearing from a de- 
positor's account to be overdrawn is an overdraft, and should be re- 
ported as such in reports made to the comptroller of the currency, 
although arranged for or covered by a note in the hands of the bank, 
called an "overdraft note." It is urged that this instruction was er- 
roneous ; that, whenever a bank takes a note to secure a possible over- 
draft in a depositor's account, any sum subsequently overdrawn by 
the depositor not exceeding the amount of the note should be re- 
ported, not as an overdraft, but as a loan or discount; and that the 
instruction was highly prejudicial to the défendant because if it was 
true, as he claimed, that the bank held overdraft notes to the amount 
of 18,72.3.89 on December 19, 1893, then the aggregate overdraft on 
that day was correctly reported, no matter what the books of the 
bank may hâve shown. Tbe définition of the term "overdraft" which 
was given by the trial judge is substantially the same as the one 
formulated by Judge Sanborn in U. S. v. Allis, 73 Fed. 175, 178, and 
we think that it was correct, as applied to the state of f acts disclosed 
by the présent record, inasmuch as it was not claimed that any of the 
so-called "overdraft notes," if the same actually existed, had ever 
been discounted by the bank, and the proceeds thereof carried to the 
crédit of the makers. When a depositor's account witb a bank shows 
that he bas drawn and been charged witb more money than he bas 
deposited, or more than bas been placed to his crédit on the books of 
the bank, it is usually said that his account is overdrawn, and that 
an overdraft exists. This is the ordinary meaning oif the word "over- 
draft," as used among bankers. It must be presumed, therefore, that 
when the comptroller of tbe currency calls upon a national bank for 
a report of its condition, and, as in the case at bar, asks for a state- 
ment of the amount of overdrafts "secured" and "unsecured," he uses 
the word in the sensé last indicated, and desires a statement of the 
total amount which customers of tbe bank bave drawn in excess of 
the sums tbat bave been placed to their crédit on the books of the 
bank. Loans that a depositor effects by overdrawing his account are 
very différent from those effected in the usual course of business by 
discoimting commercial paper, and it is doubtless true that the prac- 
tice of requiring a particular statement of irregular loans of that 
character in reports made to the comptroller is due to the fact that, 
if they are shown to be large, they excite suspicion, and tend to im- 
pair confidence in the management of the bank, and to insure greater 
watchfulness on the part of the comptroller. "We think, therefore, 
that when that offlcer calls upon a bank for a statement of overdrafts, 
the report, to be trutbful, and in conformity witb law, should include 
overdrafts covered by wbat are termed "overdraft notes," unless such 
notes bave been discounted, and the proceeds thereof actually carried' 
tô the crédit of tbe depositor on the books of the bank. It follows 
from what bas been said that the instruction complained of was prop- 
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eriy given, and that the case was properly left to turn on tlie intep. 
which had actuated thé défendant in misrepresenting the amomr 
of the overdràfts. 

Some other exceptions were noted during the trial, which are of 
less importance than those heretoforé considered, and need not be 
spoken of at length, although they hâve received due attention. 
Among the number is one which was taken to the trial eourt's défi- 
nition of the phrase "reasonable doubt," but, as the définition given 
was, in substance, the same as oné that was approved in Dùnbar v. 
U. S., 156 TJ. S. 185, 15 Sup. Gt. 325, the exception canûot bë regarded 
as tenable. A ptësideht of another national bank in Sait Lake City, 
who was famîliar with reports made by such banks to the comptroller 
of the currëncy, and also with the fornls upon which such' reports are 
reqùirèd to be made, was called by the prosecution to testify as an 
expert as to the meaning or signification of certain entries in the re- 
port of date December 28, 1893, on 'which the inâidtment in the 
présent case was based. An exception was taken tO' the admission 
of this tëstimôny, and to the admission of similar testimohy giyen 
by another witnèss. On tïie ground that it was not a jaropef subject- 
mattér for expert testimony, the document being in writing, and the 
proper interprétation thereof being, as it is claimed, amatter of law 
for the court. With référence to this criticism it is sufficient to say 
that it is not suggested that the witnesses in question misihterpreted 
any of the entries in the report, and to our mihd it iS obvions that 
they did not do so. Therefore, if it should be conceded that the duty 
of construing the report rested upon the court, yet it is clear that 
no harm was doné by admitting the testimony, of which the accused 
is entitled to complain. Upon the whole, we hâve reached the con- 
clusion that no légal cause is disclosed by the record for disturbing 
the judgment of the lower court. We should hâve been better pleased 
with the rèsult if the sentence imposed had been less severe, but we are 
not authorizéd to review the action of the lower court in that respect. 
It must also be borne in mind that the more full and accurate knowl- 
edge of ail the facts and circumstances attending the commission 
of the oifense which was possessed by the trial judge enabled him, 
probably, to better détermine what was adéquate punishment. The 
judgment below is accordingly afflrmed, and the défendant below 
is hereby ordered tO surrender himself to the custody of the United 
States marshal for the district of Utah on the flling of the mandate 
in exécution of the sentence heretoforé imposed by the trial court. 



CLBVELAND TARGET CO. v. EMPIRE TARGET 00. et al. 

(Clrciilt Court, D. New Jersey. October 5, 1899.) 

1. Patents— Infkingemknt — Tatîget Traps. 

Letters patent No. 301,908, dated July 15, 1884, issued to Philip Marqua, 
for improvements in sendlng-traps for flying targets, sustalned, and held 
to liaVe been infringed as toclairâs 2, 3 and 5 by the âèfendant. 
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2. Samk — Construction op Claim. 

In View of the prier state of tlie art and particularly of letters i^atent 
No. 322,714, issued to Altiert H. Hebbard, anrl letters patent No. 330.704, 
issued to Fred Holz, if letters patent No. 371,839, dated October 18, 1887, 
issued to Charles C. Hebbard for improvements in target-traps can be 
sustained at ail, claim 1 must receive a construction so strictly limiting 
and confining it to the speciflc device described in the spécification and 
shown in the drawings as to avoid the charge of inf ringement. 

This was a suit in equity by the Cleveland Target Company against 
the Empire Target Company, A. H. Hebbard, Charles C. Hebbard, 
and William H. Rankin for the infringement of certain patents relat- 
ing to improvements in traps for sending flying targets. 

E. A. Aiigell, for complainant. 
H. C. Lord, for défendants. 



BRADFOED, District Judge. The bill charges infringement of 
letters patent 3S'o. 301,908, dated Jnly 15, 1884, issued to Philip 
Marqua, and No. 371,839, dated October 18, 1887, issued to Charles 
C. Hebbard, and contains the usual prayers. Both of thèse patents 
relate to improvements in traps or sending apparatus for flying tar- 
gets and are held and owned by the complainant. The defences re- 
lied on as to both patents are lack of novelty and of invention and 
non-infringement, and, as to the Marqua patent only, also estoppel 
and failure to disclaim. The drawings of the Marqua patent are as 
follows; 



^,/ 
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Marqua thus described the objecta âiid opération of the mechanisni 
set forth în his patent: 

"My invention relates to 'traps' or sending apparatiis ueed in projecting clay 
targets or 'pigeons' into the âlr for sporting purposes, ils object being to render 
the same more elîicient and produce a liiore perfect flight of the target, and 
also to adapt the same to a sending of a 'tongueless' target. Such traps, as at 
présent used, employ a pivoted arm carrying the target usually secured thereto 
by a tongue, and by the pai'tiar rotation of the arm npon its pivot and the sud- 
den arresting of its movement the target is projected into the air with an in- 
dependent rotary motion. The flight tbus imparted is not always uniform or 
satisfactory, but may be rendered so by imparting to the target a sudden im- 
pulse at the instant of projection independently of the earrying-arm. One of 
the objects of my invention is to produçe a trap capable of imparting thls snd- 
den and independent impulse; and to thls end it consista in mounting upon the 
main sending-arm an independent pivoted carrier, which, by the movement of 
the arm and at the instant of arrest, Is swnng around upon its pivot by its 
own centrifugal force, and suddenly thrown into Une with the main aiTa as an 
extension thereof, releasing the target at the culmination of the instantaneous 
independent imi)ulse which imparts additional force both in projection and ro- 
tation. ,This feature of my inVeiitioh niay be. independently used with traps 
adapted to targets either with or withoBt tongUes. The remaining features of 
my invention relate more especially to the me^ns for projecting a iiongueless 
target, and consist In holding and releasing apparatus, as hereinafter more 
fully described. In the drawings accompanylng and illustrating thls spécifica- 
tion, I hâve shown a form of apparatus in which ail thèse features are em- 
bodied. Fig. 1 is a perspective yiew of the apparatus complète; Fig. 2, a 
vertical longitudinal section of the same; Figs. 3 and 4, similar perspective and 
sectional views of a modifled construction. In thè drawings, A désignâtes the 
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oliinary sending-arm of a trap, the latter being of any approved construction, 
aud requiring hère no spécial illustration or description. To the outer end of 
the arm A, I attach a pivoted extension, B, which forma the carrier of the 
target 0, a shallow cj-lindrlcal cup of fragile material, which in the présent 
case, Fig. 2, is shown tongueless. The carrier is an approximately triangular 
or semicircular holder, preferably formed of sheet métal, having a turned-up 
edge at two or more points, as at LL, forming guide-stops for the target wheu 
placed in position upon the bottom of the holder B. In the présent case I em- 
ploy, also, a spring-catch in the form of a bell-crank lever pivoted upon the 
carrier, with one arm, c, bent forwurd as a trigger, resting upon the target and 
holding It by pressure downward upon the carrier, and the other arm, c', 
extendlng rearward beneath the main arm A, in such relation that in the in- 
dependent pivotai movement of the carrier when the latter reaehes its ultimate 
position, the arm c' is brought beneath the main arm A, and by a suitably- 
cun'ed extremity, f, aetlng against the main arm as a eam, the trigger end c 
is forced upward against the force of a spring, S, and the target released. The 
construction of the parts in the présent case is as follows: The outer end of 
the sending-arm A is formed Into an enlarged cylindrieal head. A', pertorated 
vei"tically. A hollow stud, D, is fltted to this perforation, serving as a pivot 
and retainlng-bolt for the plate or carrier B, vs'hich is similarly perforated. 
ïhe pivot D passes through the head A', and is sccured above by its eularge- 
ment, and below by a scre-w-nut, N, with an irttervening spring-washer, w. 
The bell-cranli trigger passes through the opening of the stud D, being pivoted 
above between two lugs, 1 1, rising from the upper end of the stud at the sides 
of the perforation. The pivot-pin p, passing through the lugs and trigger, is 
extended laterally and forms a holder for the spring S, which is bent horizon- 
tally around the lugs, and rises thence vertieally behind and engages with a 
vertical extension, c^, of the trigger-arm. The opération is as foUows: The 
trap being set, the target is placed in position upon the holder and secured 
beneath a tooth, F, of the forward extension of the trigger-arm. The holder 
Is then thrown hack to an acute angle with the arm A upon the side from which 
the movement of the latter procrads. By the swinging of the main arm the 
carrier is Impelled by its own centrifugal force to rotate upon its pivot in the 
same gênerai plane and direction, and at the moment of arrest of the main 
arm by its provided stop the carrier is suddenly swuug outward to its extrême 
position, and by the action of the trigger mechanisui the target is at the same 
Instant released. the swing of the carrier and tlie centrifugal force of the 
target acting against the holding-flange or tongue L as an abutment, impartiug 
to the target a rapid whirling motion, which, with the sudden aceoss of pro- 
jecting force at the moment of release, gives a perfect and absolutely con- 
troUable flight, regulated by the degree of Impelling force. In the modified 
form of apparatus shown in Figs. 3 and 4, the carrier consis'ts of two arms 
formed to clasp the target aromid its marginal wall, and to release it by 
spreading apart. The construction is as follows: The clasping-arras G G, 
formed to embrace and hold the target, as deseribed, are secured at their rear 
ends to a stud or block, e, rising from a plate, B', pivoted to a stud or block, 
D', which In turn is pivoted upon the enlargement A' of the main arm A. 
The stud D' Is somewhat elliptical in horizontal section, with its lower portion 
cyhndrical, forming the pivot for the plate B',— an areangement permitting the 
stud to be adjusted with its longer axis in any desired relation to the main 
arm A wlthout interfering with its function as a pivot for tlie plate R'. The 
adjustment is efCected and the stud secured to the enlargement A.' by means 
of a thumb-serew, H, constituting also the pivot of the stud D', the object of 
the adjustment being to place the elongated stud D' in such relation to the 
axis of the main sending-arm that when the pivoted carrier (consisting in this 
case of the plate B' and the arms G secured thereto) is swung around by its 
centrifugal force the arms will be separated by impinging against the extremi- 
ties of the stud E and release the target at the proper moment." 

The claims of the Marqua patent in suit are as folloMs : 

'"1. In a trap or sending apparatus for flying targets, a sending-arm provided 
with a pivoted extension constituting the target-carrier, which, by the motion 
and ai'rest of the sending-arm, is independently rotated upon its pivot by centri- 



48 07 FEDERAL REPORTER. 

fugal force Into a position elongating the main arm, and projects the target 
by a sudden rotary impulse, substantially as set forth. ' 

2. In a trap or sendlng apparatus for flying : targets, a sending-arm provicied 
wlth a pivoted extension càrrylng the target, and having an independeut nita- 
tion by ceutritugal force, in combination witli target liolding and relea.sJii,£r 
meclianism automaticaJIy actuated to release the target at the moment of ex- 
trême extension of the sending-arm, substantially as set forth. 

3. In a sending apparatus for flying targets, in combination with a pivoted 
sending-arm having a pivoted target-carrying extension, a spring-catch adapted 
to hold the target and release the same automatically at the proper instant of 
time, as set forth. 

4. In a target-sending apparatus, in combination with the main arm A and 
pivoted carrier B, the trigger c, provided with the releasing-arm c' f, and hold- 
Ing-spring S, substantially as and for the purpose set forth. 

5. In a target-sending apparatus, the combination of the main arm A and 
pivoted extension B, provided with automatic holding and releasing devices, 
with the adjustahle spring-washer w, for regulating the frlctional résistance 
to centrifugal action of the carrier, substantially as set forth." 

The charge of inf ringement as to thèse claims is eonfined to daims 
2, 3 and 5. The device of the Empire Target Company, hereinafter 
called the défendant — foi* it is substantially the only défendant in 
the case, — which is allegëd to infringe, is represented by the follow- 
ing drawing: 




C^^i-TflU^. * 



It consists of a target holder or carrier pivoted to the outer end of 
the throwing arm of a sending trap and provided vith mechanism for 
the disengagement of a tongueless target at the instant qf its flight 
from the trap. Its construction and opération are well described in 
a gênerai manner by counsel for the défendant as follows: 

"At the outer end of the sending-arm, there is pivoted what is termed the 
carrier, whicl) is designed to hold the target and frbm which the target is 
thrown. * * * Tlie carrier is formed of sheet métal, aad is composed of 
two Angers, one pivoted on the othêr. A small spring is secured to said Angers, 
and draws them toward each other, and gives to them theigrasp which holds 
the target. One end of the spring is secured to an eye-bolt on which is a thumb- 
nut. The tension of the spring and, hence, the grasp of the Angers is adjusted 
by the nut. One Anger bas on its outer end a rubber covered post. Oipositely 
plaeed on the other Anger, is a métal post capped with a small metailic disli. 
Near the crotch is another rubber covered post, with a hook top. A target 
placed in the carrier, is éngaged by the three posts. The trap is set by bringiug 
the sending-arm around back of the catch. In modem practice the carrier is 
placed in Une with the sending-arm. When the trap is sprung, the carrier at 
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tlie flrst Impulse, by reason of its inertia, falls back of, or lags after, the send- 
ing-arm. ïhis momentary backward movement of the carrier breaks the shock, 
incident to the starting of tlie arm. As soon as the carrier gets nnder motion 
tlie manifestation of inertia known as centrifugal force becomcs active, and 
this swings the carrier outwardly on its pivot, to a position in line with the 
sending-arm. During this outward movement, whieh tcay be termed a catch- 
ing-iip movement, tlie carrier movcs somewhat faster than the sending-arm. 
This Initial lagging action of the carrier also reduees the radius of the arc, 
forming the palh for the Target, and thus, the momentary retarding of carrier 
redyces very niaterially the releasing or centrifugal force of the target. As 
the carrier swings out, the centrifugal force is suddenly incroased by reason 
of the increased radius and the swing of the carrier on its pivot. The tension 
of the spring on the carrier is so regulnted that the grasp on the target is not 
sufîicient to withstand this sudden acquisition or jerk of centrifugal force, so 
that the target overcomes the grasp of the Angers approximatcly at the moment 
the carrier reaches the position in line wnth sending-arm, and thus releases 
itself." 

It may hère be added that the pivoted extension or carrier in swing- 
ing on its pivot nioves in the same plane as tlie sending-arm or in a 
plane substantially parallel thereto, and that the holding mechanism 
of the carrier is sueh that the periphery of the target after the trap 
is sprung and until the target is disengaged froui the trap moves in 
the same or substantially parallel plane. 

The défendant contends that the claims of the Marqua patent can- 
not on a fair reading and particularly in view of the prior state of the 
art be so broadly construed as to bring the alleged infringing device 
within them. And, further, that such a construction would neces- 
sarily resuit in the nullification of the claims by reason of certain 
alleged anticipating patents and other anticipatory niatter. What 
was the prior state of the art as disclosed in the record? The earli- 
est date assigned for the Marqua invention is the early part of July, 
1883. When inanimate targets began to supersede live pigeons in 
the sport of trap-shooting, glass balls sometimes filled with feathers 
were principally used. The glass bail thus employed was unsatis- 
factory. It could not well be thrown a sufficient distance. Its 
fiight was too regular to resemble that of a live pigeon, and it was 
consequently too easily hit by the marksman. George Ligowsky 
received letters patent No. 231,919, dated Heptember 7, 1880, for 
a concave or dish-shaped flying target. He described bis invention 
in part as follows: 

"My improvement consists in constructing flying targets in such a manner as 
to cause them to imitate more closely the flight of a bird as soon as the device 
is projected from a suitable trap or 'sender.' This resuit is accomplished by 
giving to such targets a concave or dished or saucer shape, whose rim is slotted 
to reçoive a tongue of thin sheet métal or other light material, w'hich tongue is 
to be inserted between the jaws of any trap capable of projecting the target 
in the manner desired. The target, heing thrown by a force thus applied near 
its periiihery, bas an axial rotation iniparted to it that insures the utmost ac- 
curacy of flight, while the concavity of the device serves to partially imprison 
the air as soon as the momentum of the target is spent. Consequently the 
target desc«nds gradually, and is not broken in case it falls on hard ground. 
* * * The arm or spring of the trap carrying the aforesaid clamp is then 
allowed to swing around very quickly in a horizontal or inclined plane and to 
be suddenly arrested, thereby releasing the target from the clamp. Evidently 
the target will now be projected into the air with a velocity proportioned to the 
strength of the aetuating spring, and, being thrown by a force applied to its 
periphery, said target has imparted to it a very rapid axial rotation that in- 
97 F.— 4 
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sures the utmost accuracy of flight • ♦ * The longue B, Instead of being 
applied to the target, may constitute part of the trap or seader, being in this 
case so arrangea as to readily slip out of the slot D when said trap is sprung; 
or said tongue may be twisted so as to hâve somewhat of a spiral shape for 
the purpose of iroparting a wabbling motion to the target." 

Having invented sucji concave or dish-shaped flying target, Ligow- 
sky afterwards received letters patent No. 252,230, dated January 
10, 1882, for an improved target trap. In the description of this pat- 
ent he says: 

"The object of this invention is to furnish a trap especially adapted for 
throvi^ing the peeuliar form of flying targets seen in letters patent No. 231,919, 
granted to me September 7, 1880; and the trap consists essentially, of a spring- 
lever, target-clamp, trigger, adjustable standard, and devices for maintaining 
said standard at any desired inclination. • * • The ti'ap is usually eni- 
ployed for imparting a horizontal flight to the target. * • » When this 
sweeping motion of the lever bas attained its maximum veiocity the tongue of 
the target is automatically disengaged from the clamp r' s', and said target 
sltims off with a spinning action that closely imitâtes the flight of a quall; 
but the moment this maximum veiocity has been reached the further sweep 
of the lever is gradually arrested on its own eoil p, thereby preventing a violent 
jar or concussion, and thus obviatîng the breakage of the target, which latter, 
being composed of a fragile material, vyould be shattered to pièces in case the 
lever should be checlved with a sudden stop, as is customary with those traps 
empioyed for throwing the ordinary balls." 

Ligowsky's trap in connection with his improved target undoubt- 
edly possessed great merit and met with much success and consti- 
tuted a distinct and marked advance in the art of projecting flying 
targets. The target used in the trap had a tongue extending from 
its periphery consisting at flrst of a strip of pasteboard glued to the 
target and afterwards of an intégral extension of the edge of the 
target. The tongue was inserted in a spring clamp at the outer end 
of the sending-arm, the initial position of the target being such that 
a straight Une drawn through its center and tongue would be prac- 
tically at right angles with tlie arm, and the tongue being held in the 
clamp with such pressure, a.s to olîer frictional résistance suflficient 
to prevent its escape before the arm attained its maximum veiocity. 
Although Ligowsky's target patent contemplated a target with a 
iwisted or spiral tongue to give a "wabbling motion to the target" as 
well as a target with a straight tongue, in practice the latter was used. 
When held in position, the concave side of the target was downward 
and its periphery was approximately in the plane jn which the send- 
ing-arm moved. The trap being sprung, the sending-arm carried the 
target by its tongue, if operating normally, until an instant after the 
arm had attained its greatest speed, when by reason of the partial 
arrest of the a,rm through the résistance of its own spring coil, and 
the momentum of the target, the latter swung around and released 
its tongue from the spring clamp with a jerk or flip and entered upon 
its flight with considérable veiocity ànd rotary motion. When the 
sending-arm was adjusted to move in a plane nearly parallel to that 
of the horizon a skimming movement was imparted to the target, 
said to resemble the flight of a bird. The meritorious features of the 
Ligowsky mechaaism are obvions. His trap threw a saucer-shaped 
target which, unlike the glass bail, could be niade to sail or skim 
through the air. It threw the target in such manner as to impart 
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to it thi'ough its sudden swing around its tongue, as held in tlie 
spring clamp a moment before its discharge, a rapidity of rotation 
mucli greater tlian it would liave accpiired from tlie motion of tlie 
sending-arm witliout sucli terminal swing. It carried tlie periphery 
of thé target and discharged it approximately in the plane in which 
the sending-arm moved. The resuit was that the target attained 
a longer and in other respects more satisfactory flight than had 
theretofore been secured. There were, however, in the Ligowsky 
device inhérent limitations of usefulness for the purpose for which 
it was intended. The insertion of the clay tongue of a target in the 
spring clamp was not calculated to insure a nice adjustment of the 
plane of the target's periphery in its relation to the plane of motion 
of the sending-arm, and the résistance of the air to the tongue of the 
target M'hen rapidly spinning after its disengagement from the trap 
could not fail to disturb its plane of rotation, largely overcome its 
rotary motion and injuriously affect the evenness and length of its 
flight. The présence of the tongue also prevented an even rotation 
of the target on its axis, which is considered indispensable to the 
most désirable flight. The movement of the target through the air 
was too irregular and uncertain. Indeed, it is douhtful whether 
Ligowsky fully appreciated the importance of securing an even rota- 
tion of the target in view of his suggestion of a device to give it a 
"wabbling motion." In practice it often happened that pasteboard 
tongues became loose, clay tongues were not strong enough to resist 
the shock of the trap, and clay targets were too strong readily to be 
broken with shot. Nicholas Fischer received letters patent No. 
281,183, dated July 10, 1883, for a cylindrical cup-shaped flying tar- 
get made of clay or similar material. In the description of his de- 
vice he says : 

"My Invention relates to flying targets, sometimes called 'clay pigeons,' de- 
signed to be projected into the air by suital)ly-constructed meclianism and used 
as a marli for shooting practice. Such targets are made in shallow-disli form, 
of biimed clay or otlier fragile material, and are thrown into the air in an ap- 
proximately horizontal position, and a rapid axial rotation at the same time 
imparted to them by tlie sending-mechanism. It will be obvions that it is 
désirable that such targets should be made of as light a weight as possible 
and free from any feature of construction offering an imiiediment to rotation 
while in the air. As heretofore constructed. such targets hâve been of dish 
form., with a radial tang or projection, either formed as part of the target or 
of other material attached thereto, or -with a slot or opening in the periplieral 
flange for engagement with the throwing-arm of the sending meclianism. By 
the inechanism usnally employed, the sending force was thus applied by sucli 
tang or slot to the peripheral flange in such manner as to require spécial 
strengthening of the flange, either by thickening or providing the same with 
a. strengthening-flUet, or by other spécial devices, thereby adding unduly to the 
weight and creating impediments to the proper sending and rotation of the 
target, and impairing the freedom and proper movement while in its flying 
coursé in the air. Moreover, thèse features of construction form a serions ad- 
dition to the cost, which it is désirable to avold in view of their necessary de- 
struction in the using. My invention obviâtes ail thèse difficulties; and it con- 
sists in the constniction of a target of plain, cylindrical, or dish form, without 
tang, slot, flUet or thicliening of any part, and generally lighter iu construction 
than those now in use, it being intended to tiirow this target by means of a 
swinging ann provided with a resisting-guideway, whereby the target is pro- 
jected into the air by centrifugal force, and the rotation imparted to it by tlie 
résistance of tlie guldeway acting centripetally upon the target from without, 
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the force bellig thus applied in a direction and in a manner enabllug tlie thin- 
nest and lighteat shell target to be freely used, and thereljy securing a perfect 
movement in the air wlien projected from the trap, and the minimum of cost 
in production. * * * By reason of the construction thus described, the 
target may be propelled much f arther into the air, is enabled to maintaln itself 
much longer in flight, and is not so subject to the action of gravlty, but is 
more perfectly cpntroiled by the gyratory forces, and is, indeed, in ail respects 
essentially improved in cost, construction and efficiency in use." 

While the Fischer patent covers a target and ïiot a trap, the de- 
scription and the accompanying drawings disclose trap mechanism 
Which mariîs another material advance in the art of throwing'targets. 
A device is shown for prbjecting a tongueless cup-shaped target with 
a cyliiidWcal periphery capable of even rotation on its axis.. The 
bôx or case containing the target is rigidly attached to and forms an 
extension of the sending-arm and 1^ 'adaiited to càrry the target, dur- 
ing the swingirig of thé àrm and'untîl the flight bêgins, in suCh posi- 
tion thàt the plané of' its périphérie is coïncident with the plane in 
which the arûi lûoves or with a plafié parallel theretoV The contain- 
ing-liôx or caSé is square or rectaUgiilàr and open at bne side to per- 
riiit'tte ëscape oï the target and 'issb adjusted tO thé' sending-arm 
that t'çt'o bf the closed sidfeiS 'are each àt an angle of aboût 135° with 
the lihe of thé àrm, the other closed side being at ah aii'gle of about 
45° Wità that Une an'd inçlining foward the direction in tvhich the 
krm'inoVes in^swinging forward. Thé last mentioned side forms a 
guidëway' f br the target. After the trap is isprung, centrifugal force 
acting upon thé target through the swiriging of tlie arm causes its 
periphery- to press agaihst and roll from its initial position along 
the giiîdewày in escaping frbm the box, with the resuit that the tar- 
get by thé time of its disengagement acquires considérable rotary 
motion in the proper plane. The trap device thus disclosed clearly 
shows an improvement upon the Ligowsky trap in two important par- 
ticulars, It threw a target which, béing tongueless, could evenly 
rotate oh its axis with coimparatively little atmospheric résistance 
to its rotation; and it threw a target with axial rotation in the proper 
plane. It lacked, indeed, one feature of the Ligowsky trap, namely, 
the terminal swing of the target on its tongue in the spring clamp, 
which in the earlier device contributed so largely to the rapidity of 
the target's rotation. It is questionable, however, whether this 
omission was not fully, if not more than, supplied in the later device 
by the roUing of the target on the guidëway in passing through and 
escaping from the containing-box or case. Uut both the Ligowsky 
and Fischer traps in construction and opération fall far short of the 
mechanism disclosed in the Marqua patent. The Marqua trap pré- 
sents a combination of parts not diclosed either by Ligowsky or 
Fischer, co-operating in such manner as to produce a much more sat- 
isfactory flight of a target, namely, the combination of a sending- 
arm and a pivoted target carrier provided with mechanism for hold- 
ing and releasing a tongueless saucer or cup shaped target, so con- 
structed and adjusted as to throw the target more accurately in the 
desired direction, with increased axial rotation and projectile ve- 
locity and with its periphery in the proper plane. Neither the 
Ligowsky nor the Fischer trap disclosed the pivoted carrier, which 
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largely augments botli tlie rapidity of rotatioa and the initial ve- 
locity of the target. Neither of tbem disclosed any meclianism by 
"whicb tlie target could be accurately projected in any desired direc- 
tion; the target escaping from the Ligowsky trap by wrenching its 
tongue out of tlie spriiig elamp, and from the Fischer trap by rolling 
ont of the containing-case. Marqua's invention clearly was not 
anticipated by Ligowsliy nor disclosed by Fischer; and I hâve not 
found anything in the prior state of the art, as shown by the record, 
to négative patentable novelty in it. That it possesses patentable 
utility there can be no doubt. Tlie witness North, who has had large 
expérience witli trap mechanism, speaking generally of the pivoted 
carrier adapted to throw a tongueless target with its periphery in the 
plane of motion of the sending-arm, says: 

"With the carrier pivoted to the arm of the trap, as Is used in ail successM 
target traps, a flight of sufflcient distance., any where from 40 to 100 yards can 
be obtained, the direction of the target M" its flight can be guided and kept at 
any desired point, and the breakage and -balks in the traps is so reduced to 
amount to but a very small percentage ol: the number of targets trapped. I 
hâve known instances of 1,000 or more targets being thrown with but one or 
two breaking in the trap, while with a carrier rigidly fastened to the arm a 
very unsatisfaetoiT flight is obtained, the target having a wabbling motion and 
the flight rarely ever reaching over 30 to 35 yards, which is not up to the rc- 
quired distance as goyerned by the rules of target-sliooting, and the direction 
of the flight varies very greatly, and in my expérience was Impossible to con- 
trol, while the breakage in the trap was so great that it would be an impos- 
slbility to market a trap with a carrier of that description." 

He further states that a pivoted carrier "by swinging on its pivot, 
cushions the force of the blow and does not break the target." 

Tlie défendant claims that the Marqua invention was anticipated 
by trap mechanism invented by Charles F. Stock, and patent ed in 
March, 1884. The complainant's contention in this connection is 
two-fold; first, that as between the Marqua and Stock devices pri- 
ority of date of invention must be assigned to the former, and, sec- 
ondly, that the Stock patent does not cover, or, indeed, disclose the 
Marqua invention. The latter of thèse positions will first be con- 
sidered. Stock received letters patent No. 295,302, dated March 18, 
1884, for an "improved device for throwing targets." In the descrip- 
tion he says : 

"This invention relates to that elass of target-throwing devices known as 
'clay-pigeon and bail traps,' wherein a throwing-arm swinging upon a center 
is employed; and the invention consista in the employment of a novel device 
at the outer end of the throwing-arm for holding the target, the same being 
adapted to retain the target during the swing of the arm and to release it at 
the proper time for causing it to be properly projected into the air." 

The claims are as follows: 

"1. The combination, with the throwing-arm of a target-throwing device. of 
a clip for holding the target, arranged to automatically drop below the upper 
surface of the throwing-arm for releasing the target, substantially as describ- 
ed. 

2. The target-holding clip, consistiug of the pivoted plate, p, having the 
plate o, provided with toe o', hlnged to it, in combination with the slotted plate 
q, ail adapted to be operated substantially as described." 

Seven drawings accompany and are referred to in the spécification, 
showing five forma of mechanism. Four of them are adapted to 
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throw tongueless cup-shaped targets witli a cylindrical periphery, 
and the flf th, represented by Fig. 7, to throw "glass balls or other tar- 
gets having small orifices." The drawings are as foUows: 
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In the device shoWn^in Figs. ,l,;and 2 there is a flat tongue c, 
beveled or brought to a point at its lower end, inserted in the slot d, 
of the sending-arm, and thete hinged or pivoted td the arm on the 
pin e, the point of the tongue, béfore the disengagement of the tàrget, 
resting against the bent end f of a friction spring f, secured to 
the lower aide of the arm. The upper end of the tongue can swing 
outwardly through the slot on its hinge-pin or pivot whenerer the 
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pressure of its lower point overcoines the résistance of Ihe bent end 
of the friction spring, by which the tongue is held in position at right 
angles with the upper side of the arm "with considérable force." The 
clip B is composed of the bent plate a, provided with the rubber bloclc 
b and hinged or ])ivoted at a '^ to the upper end of the tongue in such 
manner as to swing laterally. When the trap is set the plate is at 
right angles M'iih the arm and the rubber bloclv parallel thereto, the 
block being within and against the periphery of the target on the 
side in the direction of the initial motion of the arm, and the opposite 
portion of the periijhery resting on the stationaiy part A' of the trap, 
against the lip C. After the trap is sprung and during the accelerat- 
ed swing of the arm centrifugal force acting upon the target and 
plate causes the latter to swing forward on its pivot, with the target 
bearing against the block, practically in the plane of motion of the 
arm, until the direction of such force approximately cornes into line 
with the slot containing the tongue, when the same force acting upon 
the target and clip, the center of gravity of the two conjointly being 
above the hinge-pin or pivot e, overcomes the résistance of the friction 
spring and causes the upper portion of the tongue carrying the plate 
to move outwardly and downwardly through the slot, thus deflecting 
the plate and bloclc from and impelling them below the plane of mo- 
tion of the arm and permitting the target to escape from the trap. In 
the device shown in Figs. 3 and 4, a plate, having the button h pivoted 
upon it, is rigidly attached to the tongue c, which rests against the 
bent end of a friction spring. The tongue is pivoted in a slot in the 
sending-arm as in Fig. 2. When the trap is set the target rests on 
the plate, the button being within and against the periphery of the 
target in the direction of the initial motion of the arm. After the 
trap is sprung centrifugal force acting upon the target causes it with 
its own swing to turn the button on its pivot until, with the swee^) 
of the arm, the same force acting upon the plate, tongue and target, 
is supposed at the proper time to overcome the résistance of the fric- 
tion spring and cause the upper portion of the tongue to move out- 
wardly and downwardly through the slot thereby deflecting and re- 
moving the plate and button from the plane of motion of the arm and 
allowing the disengagement of the target. In the device show^n in 
Fig. 3, a plate j, is attached to the upper end of the boit k, which 
passes through the end of the sending-arm and lias the coil-si)ring 
1 around it to act between the under side of the arm and the mit i. 
There is a transverse slot m in the arm adapted to reçoive the plate. 
The plate bas arms of unequal length. When the trap is set the 
plate rests across the slot and on the upper side of the sending-arm 
and in line with it, the shorter arm of the plate being farther ont on 
the sending-arm than the longer, and the plate being within and 
against the periphery of the target in the direction of the initial mo- 
tion of the arm. After the trap is sprung centrifugal force acting 
upon the target is sui)posed to cause it to turn the plate until the lat- 
ter reaches such position that the coiled spring will draw it quickly 
into the slot and thereby release the target. The device shown in 
Fig. 6 is so similar to that disclosed by Figs. 1 and 2 as to require 
no explanation bere. Fig. 7 shows a device operating on the same 
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principle as that in Fig. 6, and Taries from it only so far as to be 
adapted to throw "glass balls or other targets having small orifices." 
Wliile thèse several devices, except the last, sbow a pivot or boit 
on or about which the block,' button or plate in contact with the 
periphery of the target swings or rotâtes through the action of 
centrifugal force, whereby during the sweep of the sending-arm the 
target acquires or has imparted to it additional rotary motion, they 
are essentially différent from the Marqua mechanism, not only in 
their principle of construction, but in their mode of opération and in 
their efflciency. They do not présent the same combination of parts 
or équivalent parts co-operating in substantially the same manner to 
perform the same function. Whether they can or cannot properly 
be said to disclose a pivoted carrier is not necessarily a controlling 
question in the case. It may involve merely a dispute about terms. 
Marqua's device was of a very meritorious character and his patent 
should be "construed in a libéral spirit to sustain the just claims of 
the inventor." Such liberality can vi^ithin proper limits be displayed 
as well by resorting to a narrow construction to avoid anticipation, 
as to a broad one fully to secure to an inventor the fruits of his inven- 
tion. It is true that it is not expressly stated in any of the claims of 
the Marqua patent that the target carrier or the target is to rotate 
in any given plane. But the claims must be read in the light of the 
description and drawings, and so read they cover mechanism adapt- 
ed to impart to the target rapid axial rotation in the plane or sub- 
stantially in the plane of motion of the sending-arm and to proJect 
the target from the trap without changing the plane of its rotation. 
Such rotation without change of plane is absûlutely indispensable to 
a satisfaetory flight. Figs. 1 and 2 in the Marqua patent disclose a 
pivoted carrier B, on which a target rests with its rim in a plane 
parallel to that of the motion of the sending-arm and so near it as 
to be practically in the latter plane. The periphery of the target is 
in contact with the guide-stops L Lj and the spring S causes the tooth 
F to press on the upper side of the target. The target is thus se- 
curely held during the swinging of the sending-arm and until the mo- 
ment of its disengagement in the proper plane; When the tooth F 
rises the target escapes without any disturbance of the plane of its 
rotation. So in Figs. 3 and 4 of the same patent the target is 
securely held in the proper plane between the résilient clasping-arms 
G G- until the moment of its disengagement and when thèse arms 
open the target is discharged without any such disturbance. It is 
obvions that such resuit cannot be accomplished by the device shown 
in Figs. 1 and 2 of the Stock patent. After the trap is sprung and 
until the disengagement of the target, while its periphery on one side 
is in contact with the rubber block b, there is no mechanism to hold 
the rim of the target in the proper plane. Gravity tends to cause 
the unsupported portion of the target to fall and the résistance of 
the air to its upper side by reason of its f orm probably has, within 
certain limits, the same tendency, when the sending-arm moves at 
only a slight angle to the plane of the horizon, and in so far as the 
rim of the target may approximate to the proper plane, the resuit is 
due to the overcoming to a greater or less extent of thèse tendencies 
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by centi-ifugal force. On the otlier liand, wlien tlie sending-anu 
moves at a considérable angle to the plane of the horizon, atmos- 
pheric résistance to the under side of the target bas a tendency to 
raise the unsupported side of the target above the plane of motion of 
the arm and cause the target prematurely to escape from the trap. 
When the sending-arm in its sweep has reached that point where 
through centrifugal force the pivoted tongue c is about to overcome 
the résistance of the bent end of the friction spring f and fall for- 
ward and dowTiward through the slot, the side of the rubber block b 
in contact with the periphery of the target is at a right angle to the 
plane of motion of the sending-arm, the periphery of the target, if 
it has not previously escaped, pressing against it through the action 
of centrifugal force upon the target. When the résistance of the 
friction spring is overcome the block moves dovvnward with increas- 
ing rapidity, changing the angle of its side in contact with the target 
until from a right angle it becomes nearly parallel to the plane of 
motion of the sending-arm. During the forward and downward 
swing of the block, «if the rim of the target be not broken, one or 
probably two things will occur further to disturb the plane of rota- 
tion of the target. Until the side of the block in contact with the 
target has so far approached parallelism with the plane of motion of 
the sending-arm as to permit the rim of the target to drag over that 
side, the downward motion of the block will through its frictional 
contact with the rim of the target carry the side of the rim with 
which it is in contact downward, substantially changing and further 
disturbing the plane of motion. As soon as the contactual side of 
the block reaches such a point in its descent as to permit the rim 
of the target to drag over and away from it without being broken, 
the rim, if the target be moving with sufficient velocity, will pass up 
at least a portion of the inclined plane of that side of the block, 
whereby the opposite side of the rim will be impelled downward, 
thus causing still another change in the plane of the target's rota- 
tion. Substantially the same faults are inhérent in the device sliown 
in Fig. 6 of the Stock patent; and such of thèse faults as arise from 
the escape of the rim of the target from a descending block inhere 
in the device shown in Figs. .3 and 4. It is unnecessary to discuss 
the device shown in Fig. 7 for reasons already ex]jressed. Fig. 5 
présents a device niaterially différent in its construction and intended 
opération. It is not stated in the spécification that the plate j is 
rigidly attached to the boit k nor that while the sending-arm is swing- 
ing and before it reaches the point where the target should be dis- 
engaged a comparatively large proportion of its rim is not in con- 
tact with the uppt^- surface of tlie arra. I!ut that thèse are facts is 
plainly to be inferred from the drawing. The résistance of the air 
to the exposed portion of the under side of the target when the send- 
ing-arm moves at a considérable angle to the plane of the horizon has 
the tendency to force the target upvvard and cause its prématuré 
escape, although possibly in less degree than in the device shown in 
Figs. 1, 2 and (i. But, aside from tliis fault, the merlumism on its 
face as well as on the other évidence in tlie case must be held to be 
inopei'ative. The target is intended to be released by the dropping 
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of the plate j into the transverse slot through the action of tlie 
coiled spring 1 between tlie nut i and the under side of the sending- 
arm. If the pressure of the spring is sufhcient to cause the plate 
to drop "quickly into the slot," as contemplated by Stock, it is dififl- 
cult to conceive that the same pressure would not cause such fric- 
tional contact between the upper surface of the sending-arm and the 
under surface of the plate, and also between either the upper end of 
the spring and the under side of the arm or the lower end of the 
spring and the upper side of the nut, as effectually to resist the 
tendency of the plate to turn, as intended, through the action of 
centrifugal force upon it and the target in contact with it. On the 
other hand, if the pressure of the spring is not sufficient to cause the 
plate to drop quickly into the slot, but is slight enough to allow it to 
turn under the action of centrifugal force to the position where it was 
contemplated that it should drop therein, one or more of several 
things can hardly fail to happen. The plate may, if turning with 
sufficient rapidity relatively to the line of the sending-arm, jump the 
slot, and, unless the target has prematurely eseaped, prevent its re- 
lease or break its rim, or possibly through a disturbance of the 
plane of motion of the target by atmospheric résistance, as above 
mentioned, the rim of the target may drag over the ends of the plate, 
further disturbing its plane. So, in the device shown in Fig. 6 the 
toe o' may jump the slot d with similar results. If the plate drops 
into the slot comparatively slowly, the rim of the target will either be 
broken against the plate through the sudden arrest of the latéral mo- 
tion of the latter relatively to the sending-arm, or will drag over its 
ends, losing the proper plane of rotation. The évidence fully supports 
thèse conclusions. The fault of the mechanism consists, not in de- 
fective workmanship, but in the principle of its construction. Mech- 
anism having such vital defects cannot in any legitimate sensé be 
called operative. Careful examination of the several devices showu 
in the Stock patent has satisfled me that by reason of the manner in 
which the target is released from a descending block or plate with 
which its periphery has been in contact through the action of centrif- 
ugal force, not only is the target, if disengaged unbroken, caused 
when entering upon its flight to rotate in a wrong plane, but its axial 
rotation is so slow and its projectile veloeity so small and the direc- 
tion of the flight so uncertain as to render thèse devices valueless. 
That no one of them possesses the same combination of parts as that 
disclosed in the Marqua patent and covered by daims 2, 3 and 5, or, 
indeed, by any of the claims, or of équivalent parts co-operating 
in substantially the same manner to perform the same function as 
the Marqua mechanism, namely, the projection of a target from a trap 
with axial rotation in the plane of motion of the sending-arm or in 
a plane parallel thereto, is clear from the drawings and description. 
The doctrine of équivalents certainly should not be strained in favor 
of the Stock mechanism. In view of the substantial différence in 
function between the two inventions, it is unnecessary to enter into 
a minute comparison of the several parts forming the combination 
in the one with those forming the combination in the other. The 
Stock claims are limited to mechanism by which the target is intend- 
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ed to be released by the dropping of the part with. which, througb 
the action of centrifugal force, it is in contact, toward or below the 
plane of the upper surface of the sending-arm. Ko such feature is 
shown in or covered by the Marqua patent. The Stock mechanism 
itself discloses an invention différent from that of Marqua. Neither 
the Stock patent nor his invention was an anticipation of the Marqua 
trap. It is proper to add that the patent was only a paper one. No 
traps were manufactured and sold under it. The invention was 
worthless. It was practically an unsuccessful and abandoned ex- 
periment. The conclusion reached on this branch of the case rendors 
it unnecessary to consider the question of priority of invention as be- 
tween Stock and Marqua. 

The défendant claims that the Marqua invention was anticipated 
by certain mechanism invented by A. H. Hebbard and alleged to 
hâve been used at Knoxville, Tennessee, in the latter part of 1882. 
It is also contended that this mechanism included the pivoted carrier 
feature and was of such a character, even if not anticipating the 
Marqua patent, as to require the Marqua claims to be so narrowly 
and strictly construed as to négative infringement. Much évidence 
on this subject has been adduced on each side. It présents probably 
the most serions question in the case. It satisfactorily appears that 
Marqua conceived the idea of a carrier for a tongueless cup-shaped 
target pivoted to the outer end of the sending-arm and revolving on 
that pivot during the sweep of the arm, July 4, 1883 ; that thereaf ter 
during the sauie month he reduced his conception to a drawing 
plainly discloslng the parts and principle of the mechanism; that 
the mechanism so disclosed contained ail the essential features of 
his invention as patented; that during or about October, 1883, he fur- 
nished a sufîicient drawing of such mechanism to the witness Cook, 
who was a skilled blacksmith for the Marqua Manufacturing Com- 
pany; that Cook commenced the construction of the mechanism dur- 
ing or about November, 1883; and that it was completed and suc- 
cessfuUy used in public in March, 1884. Marqua applied for his pat- 
ent April 11, 1884. The intervais which elapsed between the comple- 
tion of the first drawing made by Marqua and the delivery of the 
drawing to Cook, and between the time of such delivery and the 
commencement of the work of construction by him, and between the 
time of such commencement and the comph;tion of the mechanism, 
are also satisfactorily explained. The évidence shows that there was 
no abandonment or lâches on the part of Marqua. The date of his 
invention, therefore, may be carried back to the end of July, 1883, if 
not earlier in that month. Did Hebbard before the end of July, 
1883, form a complète conception of a pivoted target carrier and 
fully embody that conception in a drawing, model or otherwise? If 
he did, a further question will hâve to be considered on this branch 
of the case. If he did not, no invention he subsequently may hâve 
made could anticipate or otherwise aiïect the Manjua claims. In 
a suit brought in 1888, in the circuit court for the Northern district 
of Ohio, by the Peoria Target Company against the complainant 
herein, hereinafter referred to as the Peoria-Cleveland case, on the 
Stock reissue patent, No. 10,867, dated September 13, 1887, among 
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the defences set up were uon-infringement, the absence of inad- 
vertence, accident or mistake on Stoclcs part witli respect to the 
original Stock patent already discussed, and the alleged Hebbard 
prior invention and use, The court held, among other things, that 
there was "no error in the application, spécification, and claims of 
the original Stock patent through accident, inadvertence or mistalœ 
such as would entitle the patentée to a reissue thereof with new and 
broader claims," and therefore that claims 3 and i of the reissue pat- 
ent were void; that claim 1 of that patent had not been infringed; 
and further, on a state of proofs somewhat différent from that hère 
disclosed, that Hebbard conceived and reduced to successful prac- 
tice in public a pivoted target carrier prior to December 8, 1882. 47 
Fed. 728. The circuit court of appeals affirmed the decree on the 
flrst two grounds of defence above inentioned, but made no allusion 
to the alleged prior invention and use by Hebbard. 7 O. G. A. 197, 
58 Fed. 227. TJnder thèse circumstances the question of priority may 
properly be considered an open one. A. H. Hebbard testifies to the 
efïect that in the summer of 1882 he devised and constructed a tar- 
get carrier for what was known as the "Saturn target," having brass 
prongs within which the target was held; that the carrier was at- 
tached to the end of the sending-arm of a ligowslcy trap by a boit or 
pin passing through the clamp and end of the arm in such manner as 
to allow the carrier, subjeet to the regulating résistance of a tension- 
spring, to swing on the boit or pin; that when the trap was sprung 
the carrier moved out in a line with the sending arm, and centrifugal 
force caused the target to release itself from tlie prongs of the car- 
rier; that the inner face of the prongs on one side of the target was 
roughened, the prongs on the other side of the target being smooth, 
causing the target in escaping to acquire axial rotation ; that exhib- 
its "Hebbard's First Throwing Device" and "ligowsky Trap Arm" 
represent with substantial correctness his first carrier and its mode 
of attachment to the sending-arm; that he tlirew targets from this 
carrier in the présence of a number of persons in Knoxville, in 1882, 
and the device "worked fairly well"; that subsequently in 1882 he 
made another pivoted carrier device composed of wire and consisting 
of "two prongs with a parallel wire directly over it," for a tongue- 
less clay target; that the second carrier was pivoted in like manner 
as the first, the wire on one side of the target being covered with 
leather to impart through frictional résistance axial rotation; that 
exhibit "Hebbard's Second Target Throwing Device" correctly rep- 
resents the second carrier, with the exception of the leather wrap- 
ping ; that he threw clay targets with this device in the présence of 
several persons; that shortly after making his second carrier he 
conceived the idea of a target "provided with a central hub in the 
center of a concave disk, the hubs extending slightly above and below 
the bottom of the device" ; that he constructed a brass model to throw 
the target and made the target out of a tin box cover, inserting a 
wire through its center to represent its hubs; that exhibit "Heb- 
bard's Third Target Throwing Device" is the same model which he 
made ; that he tested this device on the arm of a Ligowsky trap and 
found that it worked satisfactorily; that it was made and finished 
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within three or four weeks after October 8, 1882; tliat he sliowed it 
to his father, who according to the évidence died Becember 8, 1882, 
and also to others at tlie same time; tliat the only change he notices 
in the model is the absence of the leather which originally was "ou 
the curved flnger that bears on the outer ring of the target"; that 
soon after making the model and before the death of his father, he 
constructed or caused to be constructed a full sized carrier, which was 
attached in the same manner as the others to the arm of a Ligowsky 
trap, and threw from it in the présence of a number of persons tongue- 
less clay targets having a "hub or axle in the center"; and that lie 
was so satisfied with the resuit that he turned his attention to "suit- 
able compositions other than clay from which to construct targets." 
The testimony of Charles C. Hebbard in this connection is substan- 
tially to the same efîect as that of his brother with some minor varia- 
tions, principally as to dates, He states positively that prior to the 
death of his father the pivoted target carrier was devised and used 
in public by his brother. The witness Powell testilies to the effect 
that in 1882 he worked as blacksmith for the Knoxville Iron Com- 
pany and knew the Hebbard brother s and their father; that during 
the lifetime of the father he forged for A. H. Hebbard a device for 
holding a saucer-shaped target having a hub, consisting of "one pièce 
forked and one crooked arm concaved at one end," and represented 
by exhibit "Powell sketch," which he more particularly describes; 
that he made the sketch the day before testifying; that he knows 
how the parts of the carrier were put together; that he cannot state 
positively how the device was to be used — "it was fastened to the 
trap" ; that the prongs held the target ; and that he lias seen the de- 
■vice used at a distance but does net remember when. He does not 
state how the carrier was attached to the sending-arm, — whether 
pivotally or rigidly. The witness Lyle testifies to tlie effect that he 
was formerly a target malier and first became familiar with targets 
and target traps in 1882 in Knoxville; that in July of that year he 
saw a carrier in the possession of one of the Hebbards which, when 
the trap was set, was placed at an angle to the sending-arm. and, 
when the trap was sprung, "would come around straight and deliver 
the target with a spinning motion in tlie air;" that the Hebbards 
made a great many other carriers; that one of them was called by 
A. H. Hebbard a "pie-fork" and was "made out of steel wire and had 
tw'o prongs, and each prong had a bar bent back on it to hold the 
target in place"; that it was "pivoted on to an arm and used in 
about the same way" as the flrst mentioned carrier; that it threw a 
clay target and closely resembled exhibit "Hebbard's Second Target 
Throwing Device"; that exhibit "Hebbard's Third Target Throwing 
Device" was the next carrier he saw in the possession of the Heb- 
bards; that it was pivoted to the arm; that he saw it before the 
father of the Hebbard brothers died; that he saw a full-sized trap 
with a target carrier that was pivoted to the sending-arm, and he 
thinks this was in the latter part of 1882; that he saw the several 
carriers in use, although he does not speciflcally state when; and 
that he last saw the brass model about 1892. The witness Dow testi- 
fies to the effect that the flrst target carrier made by A. H. Hebbard 
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that he saw was the one called the "pie-fork," and was "made of two 
parallel strips of steel the right width to admit of a target" ; that 
it was attached to the arm of a Ldgowsky trap; that his impression 
is that it was "riveted in some way" to the arm; that in the flrst 
expérimenta it was tied to the arm and "when the arm was released it 
flew ont"; that he saw clay targets thrown with this device; that aft- 
erwards the carrier "did not hâve that wrist motion, rigid, I expect"; 
that the next carrier he saw had the wrist motion and was "a device 
that would imitate, as near as possible, the action of the wrist on 
the hiiman arm"; that it was a little brass model and is the exhibit 
"Hebbard's Thifd Target Throwing Device"; that it was made in 
the summer or early in the fall of 1882 and was used to throw little 
tin targets; and that afterwards an enlarged device, simila'r in con- 
struction and action to the model, was made and used before the 
death of the Hebbard father. In 1890 the Peoria Target Company 
brought suit in the circuit court for the Northern district of Ohio 
against the Standard Target Company and the Hebbard brothers on 
the Stock reissue patent above mentioned. The alleged Hebbard 
use was set up by way of defence, and the Hebbard brothers, S. A. 
Hebbard, their mother, Mary A. Hebbard, wife of Charles G. Heb- 
bard, Dow, Lyle, Powell, S. Van Grilder and E. Van Grilder, among 
others, testifled in support of such alleged use. The controversy 
was adjusted between the parties without reaching a decree. By 
stipulation of counsel the testimony of the above witnesses in that 
case, as well as certain affidavits therein used in opposition to a 
motion for a preliminary injunction, hâve been made part of the évi- 
dence in this case. By like stipulation certain testimony and affi- 
davits hereinafter referred to, produced in the Peoria-Cleveland case, 
bave also been made part of the évidence lierein. In the Peoria- 
Standard case S. Van Gilder testifled to the efifect that in the spring 
of 1883 he met A. H. Hebbard in Knoxville and told him that he, 
Van Gilder, was at work on a trap and target, and that the trouble 
he found "was to get a device to throw targets without breaking," 
and that he "had been experimenting with a flexible steel spring, 
describing the same to Mr. Hebbard as being on the principle of a 
limber switch with a mud bail on the end of it, but the device would 
not work satisfactorily at ail times"; that Hebbard said he "was 
working on a target, and his idea was that it should be thrown some- 
thing after the manner of throwing a rock with a man's Angers, and 
that he was experimenting with his ideas trying to get up something 
that would beat the old Ligowsky clay bird"; and that Hebbard did 
not show him any target trap or device for throwing targets. B. 
Van Gilder testifled in the same case to the effect that he was one 
of the witnesses whose names appear on letters patent No. 299,783, 
dated June 3, 1884, issued to A. H. Hebbard for an improved fiying 
target, the application for which was flled November 23, 1883; that 
before he signed the application he had some conversation with Heb- 
bard "about some device or invention for throwing a target, taking 
as a model the arm from the elbow down, using the thumb and flrst 
two Angers for holding the target, with wrist motion to throw it"; 
and that he had no idea how long before Hebbard made his applica- 
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tion for a patent this conversation occurred, "but it was before this 
application. It is my impression tliat it was some time before." 
In tlie same case Mary E. Hebbard testifled to the eiïect that A. H. 
Hebbard was living with lier family in Knoxville in 1882; tliat in 
that year he "was engaged in inventing a target trap" ; tliat slie recol- 
lected seeing "différent models that lie had and I recollect that lie 
had such models before his father died"; that he threw targets in 
the yard with his "iniproved trap" and tried "to interest his father 
in his invention"; that she remembered seeing exhibits "Hebbard's 
First Target Throwing Device," "Hebbard's Second Target Throw- 
ing Device" and "Hebbard's Third Target Throwing Device," or de- 
vices resembling them, before the death of old Mr. Hebbard; that 
the Hebbard brothers made "drawings, or lead pencil sketches" of 
the invention A. H. Hebbard was making "on the side of the house 
where the porch was" and stood "in the walk illustrating with tlieir 
arm and hand how they întended to hâve it work. In doing so they 
would bend their arm at the wrist inwardly and then as they threw 
their arm ont they would throw their wrist out, moving the wrist 
joint. And I remember that they had pièces of cardboard which 
they would throw and make spin through the air"; and that she 
thought "Hebbard's Third Target Throwing Device" was the original 
which she saw in the fall of 1882. S. A. Hebbard testifled in that 
case to the effect that Albert Hebbard, her husband, died December 
9, 1882; that while she lived in Knoxville A. H. Hebbard was en- 
gaged in improving flying targets and target traps; that her two 
sons "and some of their friends often expérimentée! with Albert's 
invention out in the yard, and I remember of my husband and myself 
often sitting on the porch watching them"; that during the summer 
of 1882 she saw appliances like the three target throwing device 
exhibits above mentioned in the possession of A. H. Hebbard; that 
she parti cularly recollect ed "Hebbard's Third Target Throwing De- 
vice"; that her sons spoke of "their father's mind failing, as they 
noticed that he did net take as much interest as he used to in things 
that they were inventing, and they seenied disappointed about it"; 
and that the last named device was packed among her sons' guns 
and other things when they moved from Knoxville to Cleveland. 
Charles C. Hebbard wrote to John P. Onderdonk, October 8, 1882, as 
f oUows : 

"October 8th, 1882. 
Frlend J. P. O.— 

Yoùrs at hand. Father is about the same, altho' I think he is gradnally 
growing weaker and he seeins to be losing interest in everything, seldom go- 
ing down to the shop now. If anything happens will let you know. You are 
pretty well up on patents, and Infringements, etc., and I iiave a ix)iut I wlsh 
you would give us your opinion on. You know what the elay pigeon is witli 
its pasteboard tongue or handle on the side for throwing it, well, sometimes 
thèse pigeons get wet and the fougues come off as they are glued on and Al. 
has got a device for throwing thèse, which grasps around the target and is 
pinned info the end of arm of trap where the tongue goes, it is sniooth on one 
side and covered with leather on the other, so that it will spin as it cornes out. 
Now what we want to know is would this clamp be considered the same as 
the tongue on the clay pigeons, it answers tlie same purpose, but does not go 
ofE with the target, but stays, of course, in the trap. Will enclose a sketch 
showing bo\Y the thing works. Kind regards to George and Dora. 

"Yours as ever, Chas." 
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Certain photograplis taken in 1884 and 1885 are in évidence as 
exhibits showing target traps with carriers made by tlie îv^ational 
Target Company with -wliich the Hebbard brothers were connected; 
but thèse traps, with one exception, so photographed, are not claimed 
by the défendant to bave been constructed prier to the sunimer or 
fall of 1884. The exception is the trap mechanism shown in ex- 
hibit "Hebbard Locliport Photograph." This photograph was taken 
not earlier than February, 1884. The évidence does not disclose 
when the particular mechanism appearing in it was constructed. 
Much expert testimony has been adduced on each side with respect 
to this photograph, the défendant contending that it clearly shows a 
pivoted carrier and the complainant claiming to the contrary. 

'The foregoing statement fully and fairly présents in effect ail évi- 
dence in this case legitimately tending directly or indirectly to prove 
that A. H. Hebbard prior to the end of July, 1883, conceived and in- 
vented a pivoted target carrier adapted to swing on the end of the 
sending-arm of a trap. The évidence as so presented undoubtedly 
is strong. It is necessary, however, in order to détermine its just 
weight, not only carefuUy to scrutinize it, but also to consider cer- 
tain facts disclosed in the case which strongly tend to show that Heb- 
bard did not invent or form the conception of a pivoted carrier in 
1882, nor until after July, 1883. To establish the alleged Hebbard 
defence, the évidence taken as a whole must be full, clear and satis- 
factory, leaving no substantial doubt as to priority of invention by 
hira. Has this requirement been met? The vital question is not 
whether Hebbard invented a target carrier in 1882 or in 1883 prior 
to the end of July. That he constructed and experimented with 
target carriers in 1883 there can be little or no doubt; nor that he 
triade target holding devices for Saturn targets, tongueless Ligowsky 
clay targets and targets having hubs, in the order named. It is 
whether prior to the later date hé invented a pivoted target carrier. 
With the exception of thè brass model "Hebbard's Third Target 
Throwing Device," no target carrier claimed to hâve been constructed 
by him before the date of Marqua's invention has been produced as 
an exhibit. No drawing, photograph or other représentation pro- 
duced in évidence is claimed to hâve been made prior to that date. 
Nor is it claimed that, when any drawing, photograph or other rep- 
résentation in évidence exhibiting a target carrier was made, any 
target carrier alleged to hâve been constructed prior to the date 
named was présent. With the exception of the Onderdonk letter 
above quoted, there is no correspondence or other writing in évi- 
dence describing or referring to any target carrier alleged to hâve 
been constructed before that date. It is clearly shown, and it is 
not dJsputed, that the brass model was not made or devised until 
after the Onderdonk letter was written. The évidence as to the 
time of its construction and that it is now in the same condition as 
when constructed is whoUy oral. So, aside from that letter, the con- 
tention that Hebbard invented a pivoted target carrier before the 
date of Marqua's invention ultimately rests upon oral testimony, 
and from it is derived whatever probative force the various exhibits 
may possess. But little importance is to be attached to the Lock- 
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port pliotograpli and tlie théories of the experts concerning it. It 
may or maj not disclose a pivoted carrier. Apparently it does. If 
in January or February, 1884, the Hebbards were in possession of a 
pivoted carrier it would by no means follow that such carrier had 
been invented before the end of July, 1883. The Onderdonk letter 
is indeiinite and inconclusive. According to the defendant's theory 
it was written by one who was familiar with a pivoted target carrier 
to another who personally had no knowledge of such a carrier, in 
order to ascertain the opinion of the latter whether the device therein 
referred to would iufringe. The sketch mentioned in the letter is 
not in évidence. It is somewhat improbable, to say the least, that if 
the device embodied the pivoted feature so intelligent a man as his 
testimony shows the writer to be should not, in view of the purpose 
for which the letter was written, hâve plainly stated such feature. 
What the sketch may hâve disclosed or whether it contained such 
a statement is purely conjectural. The letter on its face is just as 
applicable to a carrier rigidly attached to the sending-arm as to a 
pivoted carrier. It evidently referred to tlie second carrier made by 
Hebbard called the "pie-fork" and used to throw tongueless Ligowsky 
clay targets; as it does not mention any device for Saturn targets, 
and the carrier for targets having hubs had not then been constructed. 
According to the testimony one side of the ''pie-fork" was covered 
with leather and the other was smooth, so that the target in escaping 
from it acquired a rotary or spinning motion. Ligowsky received his 
target patent in September, 1880, and his trap patent in January, 
1882. In the former patent it is stated that "the target, being 
thrown by a force thus applied near its periphery, bas an axial rota- 
tion imparted to it," and in the latter, that "when this sweeping mo- 
tion of the lever bas attained its maximum velocity the tongue of the 
target is automatically disengaged from the clarap r' s', and said 
target skims off with a spinning action." The Ligowsky target 
acquired rotary motion from the turning of the tongue in the clamp. 
The tongueless target used by Hebbard acquired rotary motion 
through its escape from between the jaws or sides of a carrier offer- 
ing unequal frictional résistance. Bo far as the spinning of the tar- 
get was concerned the same purpose which was answered by the 
tongue and clamp in Ligowsky's trap was effected in the "pie-fork" 
mechanism by the sides or jaws of the carrier. The word "spin" as 
used in the letter clearly is referable to the target and not to the 
carrier, and the word "clamp" to the carrier. There is nothing in 
the letter to indicate that it had référence to a pivoted carrier, and 
it is very unlikely that such a carrier was in the mind of the writer, 
as he did not mention it. Much of the oral évidence adducod in sup- 
port of the alleged Hebbard use is loose and unsatisfactory. Powel! 
does not state how the carrier he forged was attached to the sending- 
arm. E. Van Grilder's testimony is not in the least inconsistent with 
the priority of Marqua's invention. He states that he has no idea 
how long before he signed Hebbard's api)li cation for his target 
patent he had the conversation with him testified to, but savs that it 
is his "impression that it was some time before." The application 
was not flled until about four montlis — possibly a little less, probably 
97 F.— 5 
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a little more — after the date of Marqua's invention. S. Van GUder 
names the spring of 1883 as the time of his conversation with A. H. 
Hebbard. His testimony was given in November, 1890. It is true he 
fixes the date with référence to the target-shooting tournament in 
1883. But there was a similar tournament in Knoxville in the spring 
of 1881 and the witness was living there at the time. It appears 
from the évidence that Hebbard or the National Target Company 
with which he was identified, used a target trap containing a pivot- 
ed carrier in Knoxville in the spring of 1884. The witness does not 
state that he had no conversation with Hebbard subsequently to the 
one testifled to on the subject of traps and targets. It may well be 
that he was mistaken as to the year when it occurred. Furthermore, 
the statement attributed to Hebbard is indefinite and inconclusive. 
The testimony of S. A. Hebbard and Mary A. Hebbard is not entitled 
to much weight on the question when the pivotai feature of the car- 
rier was fl.rst conceived and used. They, like the Van Gilders, testi- 
fled in 1890. They may be right as to the gênerai appearance of the 
several carriers made in 1882, and wrong as to their alleged pivotai 
attachment in that year. Their statements as to the brass model 
and the resemblance of certain exhibits to mechanism constructed 
in 1882 may reasonably be taken with some grains of allowance. 
Lyle worked for the Hebbard brothers or for companies with which 
they were connected from early in October, 1882, until sometime in 
1892. He testifled in the Peoria-Standard case as well as in this 
suit. His évidence hère présents greater particularity of détail than 
his évidence in the former case. This circumstance does not add 
weight to his testimony. He undoubtedly remembers the fact that 
Hebbard or the National Target Company constructed a pivoted car- 
rier, but he may hâve misstated the time when he flrst saw such a 
carrier. If priority of invention by Hebbard can be established it 
must rest upon the statements of the Hebbard brothers and Dow. 
The affidavits and testimony of thèse three witnesses disclose such 
inconsistencies, community of error and self-contradictions with re- 
spect to important points as seriously to challenge their évidence as 
to the date of invention of the pivotai feature of the carrier. A. H. 
Hebbard in his aflfidavit iû the Peoria-Standard case states positive- 
ly that he conceived his invention in the latter part of 1881, and 
Charles C. Hebbard, in his affldavit in the same case, states with equal 
positiveness that his brother in the latter part of 1881 communicated 
to him his conception of his invention. In this case they testifled 
that the conception was flrst formed and communicated in the sum- 
nier of 1882. Dow and the two Hebbards, in their affidavits in that 
case, state positively that the brass model was in existence in July 
or August, 1882. Eef erring to this model A. H. Hebbard says : "In 
the summer, July or August, 1882, 1 made a model of my conception, 
which model accompanies this aftidavit;" Charles C. Hebbard says: 
"The next summer, in July or Angust, he made the model referred to 
in his affldavit, * * * and showed it to me and my father. 
* * * My father died in December, 1882, and from this fact I 
am positive as to its having been in the summer of 1882 that the 
model was made." Dow says: "I recollect distinctly of having seen 
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lliis model in July or August of 1S82." Thèse statements are irrecon- 
cilable with the Ônderdonk letter of October 8, 1882, which refers to 
a holding device for a tongueless Ligowsky clay target, and not for 
a target with hubs. In the présent case A. H. Hebbard states in his 
direct examination that the brass model, as nearly as he can reniem- 
ber, was made "directly after my other experinients in the sununer of 
1882," and, on cross examination, that "I shoiild say it was made 
sonie time after the Onderdonk letter, possibly three or four weeks." 
Charles G. Hebbard states, on his direct examination, that the model 
was made "some time between June and September, I think; but I 
cannot state positively the exact day or month when it was made, 
but I know it was made some three months, or it might hâve been 
only two, before my father died;" and, on cross examination, that it 
was made "some time between September and December of 1882, 
to the best of my recollection;" but probably after the Onderdonk 
letter was written. Dow states, on his direct examination, that the 
brass model was made in the "latter part of the summer or early 
part of the fall of 1882; I could not say within a month or two 
months, but it was somewhere between those seasons;" and, on 
cross-examination, that it was made "some time in the fall of 1882; 
he made that before the old man died. * * * It was before bad 
weather, it was before cold weather set in." Attention is drawn to 
this testimony, not so much on account of discrepancies between 
statements in direct and those on cross examination, as by reason 
of the marked contrast its gênerai uncertainty présents to the un- 
qnalified assertion in the affidavits of those witnesses that the brass 
model was in existence in July or August, 1S82. It is extremely im- 
probable that thèse witnesses, when making affldavit, severally and 
independently of each other fixed July or August as the date of 
the model, and, if they communicated with each other as to the date 
to be named, it is remarkable. in view of the showing of facts made 
in tlieir testimony, that they should ail hâve been so i)ositive in their 
misstatement. There is another misstatement of date by them of 
a graver character. In their affidavits the Hebbard brothers state 
positively that exhibit "Hebbard Photograph A," disclosing a traj) 
with a pivoted carrier, was taken in tlie spring of 1883. Dow in 
his affldavit says: "I recognize this photograph as one taken bj' 
the Hebbard boys of a Ligowsky trap with one of Albert's target 
holders pivoted to the arm which we used to throw targets from, 
and at which we shot in the spring of 1883." The date thus assigned 
was several months prior to both the Stock and Marqua inventions. 
The witness Eldridge made an affldavit in the Peoria-Oleveland case, 
Sexrtember 27, 18!)0, in which, referring to an affldavit previously 
made by him in the Peoria-Standard case, he says: "At the time 
of making this affldavit I was not certain about the date when I 
saw the traps and glass birds like Photograph A and at flrst re- 
fused to name any date to either Hebbard or his attorney, but Heb- 
bard said it was in 1883, and not having any other date to go by, 
I stated in my affldavit 'I think this was in the spring of 1883.' 
Since making that affldavit I hâve refreshed my niemory on the sub- 
ject and I am now able to say positively that it was in 1884 and 
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not in 1883 that I first saw this trap like Photograph A." ISTow it 
is established beyond controversj by tlie évidence, and tlie Heb- 
bard brothers and Dow in their testimony both in the Peoria- Stand- 
ard case and in tliis suit admit, that "Hebbard l'iiotograpli A" was 
not taken before the spring of 1884. Tliis gross misstatement of 
date by thèse three witnesses on a vital point required a satis- 
factory explanation. No such explanation bas been given. Dow in 
his affidavit makes two other assertions that demand attention. He 
says, referring to a trap containing a pivoted carrier, shown in ex- 
hibit "Hebbard Photograph B": "In April, 1884, I went with Mr. 
Albert H. Hebbard to Louisville, and we exhibited the trap and 
target again to the shootera of Louisville. I am certain of this date 
because I was married in February, 1884, and I know my wife ac- 
companied me on the trip in April." Hère is a positive ançl circum- 
stantial statement of date. In his testimony in the Peoria-Standard 
case, in reply to a question whether he had any correction to make 
with respect to the date of his visit to Louisville as given in his 
affidavit, he says: "I hâve; weU I simply made a mistake in the 
date of my marriage. I thougbt that I was married in February, 
1884, as also did my wife, but upon looking afterward at some let- 
ters that I had received from numerous friends on that occasion, 
and which I hâve now, I find that it was 1885 instead of 1884." His 
wife did not testify. He further says in his affidavit: "I know 
that ail the différent forms of construction made by Albert Hebbard 
of his throwing apparatus had the target holder pivoted to the 
throwing-arm; he never made any other way." In his testimony in 
the Peoria-Standard case he states that he thinks that the "pie-fork" 
had pivotai action on the end of the sending-arm. In the présent 
case, referring to the "pie-fork," he testifies: "My impression is 
that it was riveted in some way. * * * It did not bave that 
wrist motion; rigid, I expect." There are other inconsistencies and 
self-contradictions on the part of thèse three witnesses to which it 
is unnecessary particularly to refer. The foregoing instances are 
enough to show that their testimony is of a generally nnreliable 
character and justly to cause some suspicion to attach to it. Fur- 
ther, there are certain facts disclosed in the case which render it 
in the highest degree improbable that any one of thèse three men 
had any conception of a pivoted target carrier before the latter part 
of November, 1883. The first Hebbard patent for trap mechanism 
including such a carrier was No. 322,714, dated July 21, 1885, issued 
to A. H. Hebbard. The date of the application was May 19, 1885. 
tf a pivoted carrier was invented by Hebbard in 1882, it is difficult, 
lî not impossible, satisfactorily to explaîn the delay in flling the ap- 
plication. If it was not in\'î;nted in 1882 there is no évidence show- 
ing its subséquent invention prior to the date of Marqua's invention. 
A. H. Hebbard received letters patent No. 299,783, dated June 3, 
1884, for "improvements in flying targets." The application was 
filed November 23, 1883. In the description he states : 

"In the drawings, A represents the trap or 'sender.' * * * I do not wish 
to be understood as confining mysell: to the particular construction herein shown, 
as the objects of my invention may be obtained bj' other forms of construc- 
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tion in which the peripliery of the concave disk rolls on an arm and the jour- 
nals slide for tlie purpose of imparting an axial rotation." 

A pivoted carrier is neither disclosed nor suggested by the speci- 
flcation or drawings. If Hebbard liad prior to the filing of this 
application inventée a pivoted carrier, it is remarkable that he should 
not, in view of the fact that he describes not only the target but 
also trap mechanism, hâve applied for a patent covering the pivotai 
feature of the carrier. The évidence shows that both of the Heb- 
bards are intelligent men fuUy compétent to understand the char- 
acter and scope of the tlying target patent. Charles G. Hebbard 
wrote to F. A. Fouts, a patent solicitor, December 13, 1883, relative 
to the target invention, as follows: 

"We liave j-ours of the 8tli inst., eontaining notice that the patent for flying 
target had beon allowed. We are very much pleased with the manner you 
liave condueted our applications for patents, as we had no idea you would get 
the target application through without modifying the claims. We think yoii 
hâve obtained very strong claims." 

A. H. Hebbard, in his aflftdavit in the Peoria-Standard case, re- 
ferring to the above patent, says: 

"The patent drawing was made ic Washington under the direction of my 
patent solicitor, Mr. Frank A. Fouts, from a sketch 1 sent to him. I cannot 
say for certain now whether that sketch showed the clip pivoted to an arm, but 
I think it did. When the papers came back to me to be sworn to before flling, 
there was no dravving with them, and I never saw the drawing until the pat- 
ent was issued. I was not acquainted with the work of procuring patents, and 
did not give tlie papers that attention; I should now, aftcr my expérience in 
such matters." 

Charles C. Hebbard, in his affidavit in the same case, says: 

"When the patent was applied for, I wrote the letter to the solicitor describ- 
ing the clip and enclosing a sketch of it made by my brother. I am quite sure 
that the sketch sent showed the clip pivoted to an arm, but it may not hâve 
shown it; but my letter to him deseribed the clip as swiuging around when the 
throwing arm was arrested. When the papers were sent to us by the solicitor, 
there was no drawing with them, and the fact that the clip was not deseribed 
as being pivoted to the arm was not noticed. In fact, we did not consider the 
fact that the clip was pivoted to tlie arm the essential feature of the invention. 
The holding of the target in a clip was to us the chief feature," &c. 

The letter to Fouts, above referred to, is of much importance in 
this connection, and is as follows: 

"Oct. Sth, 1883. 
Frank A. Fouts, Esq., 

Washington, D. C. 

Dear Sir:— V\'e inclose you drawings for an improvement in flying targets and 
will give you the best description we can and will let you put in shape. By 
getting a copy of Ligowsky patent, Xo. 231,919, you will observe that he claims 
a concave slotted flying target, with a détachable tongue, etc. Kow, what we 
waiit to do is to patent an article that does away with the slot in the periphery 
and the détachable tongue, etc., at the same time is clieaper and overcomes the 
weak points as deseribed in the ncwspaper cutting attached. To accomplish 
this we make a circular disk, either singular or double concave, provided with 
hubs or axles, at or near its center, preferably of the same material as the 
dislî. Thèse hubs or axles are for the purpose of holding the periphery of tar- 
get when placed in the suitable trap or seuder in such manner that when force 
is applied to project it therefrom, will give the target a spinniug or axial rota- 
tion that will cause its flight to resemble tliat of a bh'd. Tlie lowcr hub or 
axle projecting below the base of disk will also protect the target from break- 
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ing when it descends to the grôund. To use the target you will see by référ- 
ence to the drawing, that It is placed between arm 'A' and the spring jaws, 
'B' 'B.' The jaws 'B' 'B' bearing upon the hubs or axles will press the periph- 
ery of the target firmly against the arm 'A' (which is covered with any soft 
or elastic material,) se that when the trap is sprung and the arm 'A' swings 
quickly around and then suddenly arrested, it will cause the hubs to slip o-n 
jaws 'B' 'B' and the periphery of target wlU roU on arm 'A' and when released 
will give to the target a very rapid spinning motion or axial rotation, that will 
cause it to float edgewise to the air. We do not wish to limit ourselves to any 
partjcular shape or proportions as the f eatures of our invention are attained bj^ 
any construction that will permit a concave disk to hâve axial rotation impart- 
ed to it by means of friction applied to Its central hubs or axles or its periphery. 
You can letter the drawings and describe them much b'etter than we can. Bn- 
rfose flnd check for $25. 

"ïours resi)ectfully, Chas. O. Ilebbard." 

That the signiflcancé of this letter may be f ully appreciated it 
must be reacl in the light of certain facts briefly to be adverted to. 
The évidence shows that the varions target carriers made by A. H. 
Hebbard prior to the date of the letter, whether for Saturn targets, 
tongueless Ligowsky clay targets or targets with central hubs or 
axles, were so constructed as to impart through unequal frictional 
résistance axial rotation to the target. Such rotation could be ac- 
quired when the carrier was rigidly attached to the sending-arm. 
It could also hâve been acquired if the carrier had been pivotally 
connected with the arm. The fact of axial rotation is of itself 
wholly indeterminate of the mode of attachment of the carrier. The 
Hebbard brothers and Dow testifled tiiat as early as 1882 they recog- 
nized the importance of having the carrier pivotally attached to the 
arm. A. H. Hebbard testifies as follows : 

"XQ. 384. Did you regard the pivoting of the throwing device to the main 
arm of the trap as an essentiel feature of the throwing device as it was con- 
stituted by you in your constructions in the fall of 1882? A. Yes, I did. XQ. 
385. And .you so regarded it at that time? A. Yes; we knew that it was nec- 
essary to hâve it swing on the end of the arm. • * * XQ. 389. Was it 
then yonr opinion in the summer of 1882 that the pivoting of the carrier ma- 
terially increased the length of throw of the target? A. Yes, it was. * * * 
XQ. 391. You knew at that time the distinction in the character of the throw 
obtained by the two devices, the pivoted device and the device attached rigidly; 
the time I refer to is the period of your experiments in the summer and fall of 
1882? A. Yes, 1 did. XQ. 302. Did you hâve any thought at ail, in the years 
1882 or 1883 of applying for a patent for the essential feature of your tliroiW- 
ing device as you had then constructed it? A. I don't know wliether I had 
or not; I couldn't say positively." 

Chtrrles G. Hebbard testifies as follows: 

"XQ. 208. Please tell me what the pivoting of that device — second target 
throwing device— had to do, in your judgment, with the suceessful throwing of 
a target without a tongue? A. It had allto do with it, I might say. * * * 
XQ. 212. You bave stated that the pivoting of the device on the throwing arm 
had ail to do with the suceessful throwing of the tongueless target. Will you 
please explain deflnitely what you mean? A. That is my opinion, but others 
hâve difïered from me at times. The fact that ail the traps how on the market 
hâve a pivoted throwing device bears out the statement that it is the most 
suceessful way of throwing a tongueless target. XQ. 214. What did you do or 
aceomplish in 1S82 with this device or with the 'Third Target Throwing De- 
vice' that the Ligowsky trap did not do? A. W^e proved to our own niinds 
that we could throw a tongueless target by means of a pivoted carrier, and 
laid the foundation for ail the improvements that hâve been made sinee in 
pivoted carriers, and which are now used by the Company you represeut." 
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Dow testifies as follows: 

"XQ. G8. When this device— 'Hebbard's Third Target-Throwing Device,' was 
produeed, tlie little brass model I mean, do I eorrectly understand that you rec- 
ognized at that time the bénéficiai results whieh were obtained by plvoting the 
device on tlie throwing-arm so as to obtain this -vTrist-motion? A. Tes, I did. 
XQ. 69. What did you understand them to be? A. I understood it to be soine- 
thing tliat would throw a target better tlian anything we had ever seen up to 
that time. * * » XQ. 105. But you were satisfled with the throwing de- 
vice in the fall of 1882? A. Yes. XQ. 106. Do you Imow why it was, Mr. 
Dow, that Mr. Hebbard did not apply in the fall of 1883, or earlier, for a pat- 
ent on a throwing device instead of one on a target? A. No, 1 don't know 
why it was." 

Eecurring now to the Fouts letter of October 8, 1883, that letter 
with its enclosed sketch or drawing was intended to and did furnish 
the data for the préparation of the spécification and drawings of 
the Hebbard fiying target patent Ko. 299,783. It does not bear out 
the assertion of Charles C. Hebbard that in it he "described the clip 
as swinging around when the throwing arm was arrested." It con- 
tains no such statement. It says that "when the trap is sprung 
and the arm 'A' swings quickly around and then suddenly arrested, 
it will cause the hubs to slip," &c. It does not mention the swing- 
ing or révolution of a clip or carrier on a pivot. The lettering of 
the mechanism, whatever it was, disclosed in the drawing, apparently 
corresponds with the lettering of the drawing accompanying the 
spécification of the target patent; "A" indicating the arm, and "B" 
"B" that portion of the clip or carrier between which and the arm 
the target was held. As before observed, a pivoted carrier is neither 
shown nor indicated by the drawing or spécification of the patent, 
Not only is the letter silent on the subject of a pivoted carrier, but 
it contains a statement which strongly tends to exclude the idea 
that the writer had any knowledge of a pivoted carrier. The letter 
is not conflned to a description of the target for which a patent was 
desired. It deals with trap mechanism from which the target was 
to be thrown. It describes the mechanism, but stops short of a 
pivoted carrier. It states: "We do not wish to limit ourselves to 
any particular shape or proportions as the features of our invention 
are attained by any construction that will permit a concave disk to 
hâve axial rotation imparted to it by means of friction applied to 
its central hubs or axles or its periphery." Such a construction, it 
has been shown, does not require the pivoting of a carrier. Nothing 
is said about an increase in axial rotation or in the flight of the 
target resulting from the pivoting of a carrier. If the Hebbard 
brothers and Dow in 1882 knew of a pivoted carrier and appreciated 
its importance, as they say they did, why was it that no application 
was raade to hâve it patented at or before the time of applying for 
the target patent? There is no satisfactory explanation. To hold 
that they then possessed that knowledge would be to disregard the 
laws ordinarily governing human conduct. Why was it that Charles 
C. Hebbard, when he undertook in the Fouts letter of October 8, 
1883, to describe trap mechanism, did not go further and disclose a 
pivoted carrier? This omission possibly might hâve been accounted 
for on the hypothesis that the Hebbards were unwilling to disclose 
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to any one an unpatented invention regarded by them as having 
great value. But such an hypothesis is in direct conflict with the 
statements of both of them. A. H. Hebbard, in his affldavit in the 
Peoria-Standard case, said in référence to the drawing inclosed in 
the Fouts letter: "I cannot say for certain noAv whether that 
slietch showed the slip pivoted to an arm, but I think it did." 
Charles C. Hebbard in his affldavit in the same case said: "I am 
quite sure that the sketch showed the clip pivoted to an arm, but 
it may not hâve shown it." He further says that "when the papers 
were sent to us by the soliciter, there was no drawing with them, 
and the fact that the clip was not described as being pivoted to 
the arm was not noticed." The improbability of the latter state- 
ment, on the Lypothesis that he and his brother then appreciated 
the importance of the pivotai feature, is such as to require no com- 
ment. It often happens that the gross improbability of an alleged 
occurrence outweighs and overcômes the affirmative testimony of 
many witnesses. Especially is this true as to the defence of antici- 
pation in patent suits. Taking the évidence for and against the 
alleged Hebbard use as a whole, together with ail reasonable infer- 
ences to be drawn from it, it has not been established clearly, satis- 
factorily and beyond substàntial doubt, that A. H. Hebbard invented 
a pivoted target carrier prior to the date of Marqua's invention. 
On the contrary, in view of the vagueness, inconsistencies, self-con- 
tradictions and inhérent improbabilities diselosed in the évidence in 
support of the alleged use, and aside from any considération of 
bias on the part of sonle of the witnesses, a prépondérance of évi- 
dence shows that, while Hebbai-d prior to the end of July, 1883, 
Gonstructed carriers capable of impaTting axial rotation to targets, 
he did not until several months after that time hâve any conception 
of a pivoted carrier. 

The contention that the complainant is estopped from denying 
that A. H. Hebbard invented a pivoted carrier prior to the date of 
Marqua's invention, by reason of the fact that in the Peoria-Cleve- 
land case the complainant herein set up by way of defence that Heb- 
bard anticipated Stock's invention, which defence was sustained 
by the circuit court, clearly cannot be maintained. That case and 
the présent controversy being between différent parties, there was 
no estoppel of record. Nor do the circumstances disclose the essen- 
tial éléments of an estoppel in pais or équitable estoppel. It does 
not appear that the défendant has been led to incur any expense or 
assume any liability on account of the attitude of the Qeveland Tar- 
get Oomi)any in that case. It is true that there is some incon- 
sistency between the position taken by the complainant in this suit 
and the Peoria-Oleveland case respoctively. P>ut this inconsistency 
does not indicate fraud or want of good failli. In the former case 
thé complainant herein was standing on the défensive and had a 
right to seek the judgment of the court on the évidence, by no 
means insignificant, tending to show priority of invention by Heb- 
bard. To raise that question did not involve unfair dealing. Nor 
does it display inéquitable conduct on the part of the complainant 
on the évidence in this case to deny priority of invention by Heb- 
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bard. The defence based on failure to disclaim cannot be sustained. 
Tlie conclusion reaclied as to tlie alleged ïïebbard use and also as 
to estoppel négatives tlie existence of any obligation on tbe part of 
tbe complainant to enter a disclaimer as to any of the Marqua 
claims. 

On the question of infringement it is important to assign to Mar- 
qua's invention its proper rank. Its distinctive feature is the pivot- 
ing of a target carrier on the end of a sending-arm in such manner 
as to impart to the target at the moment of its disengagement in- 
creased axial rotation substantially in the plane of motion of the 
arm and increased projectile velocity. He was tlie first to accom- 
plish this resuit. His invention constituted a distinct, substantial 
and important advance in the art. With respect to its pivotai 
feature his was a pioneer invention. In Westinghouse v. Bralie Go., 
170 U. S. 537, 561, 568, 18 Sup. Ct. 718, 72.3, the court said: 

"To what liberality of coustruction thèse claims are entitled clepenrts to a 
certain extent npon the character of the invention, and whether it is what is 
tcrmod in orçlinary parlance a 'pioneer.' This word, althoiigh nsed somewhat 
loosely, is commonly understood to dénote a patent covering: a funetion never 
before performed, a whoily novel device, or one of such novehy and importance 
as to mark a distinct step in the progress of the art, as distingulshed from a 
niere improvement or perfection of what liad gone before. * * * wq hâve 
no désire to qualify the repeated expressions of this court to the effect that, 
where tlie invention is funetional, and the défendant'» device dift'ers from 
that of the patentée only in form, or in a rearrangement of the sarae éléments 
of a combination, he would be adjudged an infringer, even if, in certain par- 
ticulars, his device be an improvement upon that of the patentée." 

In Miller v. Manufacturing Oo., 151 U. S. 186, 207, 14 Sup. Ct. 318, 
the court said: 

"The range of équivalents dépends npon the extent and nature of the inven- 
tion. If the invention is broad or primary in its character, the range of équiva- 
lents will be correspondingly broad, under the hberal construction which the 
courts give to such inventions." 

The character of the Marqua invention is such as to entitle the 
claims of the patent to considérable liberality of construction. The 
charge of infringement lias been restricted to claims 2, 3 and 5. 
Claim 2 is as follows: 

"2. In a trap or sending apparatus for flying targets, a sending-arm provided 
with a pivoted extension carrying the target, and having an independent rota- 
tion by centrifugal force, in combination with target holding and releasing 
mechanism automatically aetuated to release the target at the moment of ex- 
trême extension of the sending-arm, substantially as set forth." 

The éléments forming the combination covered by this claim are, 
first, a sending-arm, second, a pivoted extension carrying the target 
and having an independent rotation by centrifugal force, and, third, 
target holding and releasing mechanism automatically aetuated to 
release the target at the moment of extrême extension of the send- 
ing-arm. Tlie alleged infringing device clearly discloses the first 
two éléments of the claim. Does it disclose the third élément? 
The défendant confonds that the target holder in its device is not 
"automatically aetuated" to permit the escape of the target, and, 
further, that its device, while including target holding mechanism, 
does not embrace target "releasing" mechanism. It is unnecessary, 
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even were it practicable, to undertake an exact définition of the 
phrase "automatically actuated" as applicable to mechanical de- 
vices. In common parlance the terms "automatie" and "automat- 
ically actuated" mean self-acting, but as usually employed bave not 
such a restricted signification as is claimed by the défendant. The 
disengagement of the target either from the defendant's device or 
the Marqua carrier is not a direct, but only an indirect, effect of 
the application of the force by which the trap is set in motion. In 
either casé the escape of the target is dépendent on the pivotai 
swing of the carrier relatively to the line of the sending-ainn and 
results from the action or movement of parts in the swinging car- 
rier. The fact that the target is disengaged from the defendant's 
carrier by forcing apart its jaws or iingers under the action of 
centrifugal force, while it escapes from the Marqua carrier through 
the raising of a tooth or trigger from its upper surface or the turn- 
ing of the clasping-arms on an eUiptical or otherwise elongated stud 
does not justify the contention that the mechanism in the latter 
case is automatically actuated and in the former is not. In the 
Ligowsky trap patent, No. 252,230, it is stated that "when the sweep- 
ing motion of the lever has attained its maximum velocity the tongue 
of the target is automatically disengaged from the clamp r' s'." 
Yet in the Ligovi^sky device the target releases itself by dragging 
its tongue out of the spring clamp. The term "automatie" is con- 
stantly applied to valves, although their action dépends on the 
pressure of liquids or other fluids against them. So the opération 
of automatie car couplera is dépendent on the action on them of 
the parts to be coupled. In Westinghouse v. Brake Co., 170 U. S. 
537, 545, 18 Sup. Ct. 711, the court speaking of car-brake couplings 
said: 

"Thèse couplings were automatically détachable; that Is, while they kept 
their grip upon each other under the ordlnary strains incident to the running 
of the train, they would readily pull apart under unusual strains, as when the 
car coupling broke and the train pulled in two." 

It is unnecessary to multiply instances. The defendant's target 
liolder is clearly automatically actuated to permit the escape of the 
target. It also contains target releasing mechanism. The distinc- 
tion between mechanism automatically actuated to release a target 
and mechanism automatically actuated to allow a target to release 
itself is unsubstantial. In either case the target is released. While 
Marqua showed in the drawings and spécification of his patent two 
forms of his invention, his monopoly was not conflned to the spécifie 
déviées described, but included équivalent combinations of parts 
operating on the same principle and substantially in the same man- 
ner. Claim 2 must be held to hâve been infringed by the defend- 
ant's device, unless the contention now to be noticed can be sus- 
tained. It is urged that Marqua contemplated the disengagement 
of the target through a sudden arrest, partial or total, of the send- 
ing-arm, the pivotai movement of the carrier taking place at the 
instant of such arrest; that his claims should be so read as to in- 
clude this idea; and that the disengagement of the target from 
the defendant's trap is efîected on a différent principle, the target 
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being released by centrifugal force alone and independently of the 
arrest of the sending-arm. It is further urged tbat claim 1 clearly 
requires the arrest of the sending-arm for the disengagement of 
the target and tbat, unies tbe otber claims be so considered as to 
inelude the same requirement, there bas been a misjoinder. Several 
elaims for tbe same mecbanical invention as employed in différent 
modes may i)roperly be joined. The fundamental conception em- 
bodied in Marqua's invention is a combination of parts co-operating 
in such manner tbat the projectile velocity and axial rotation of 
the target in tbe proper plane, when entering upon its flight, are 
the résultant of the sweep of the sending-arm and the partial révo- 
lution of the target carrier on its pivot. And in order to secure a 
high degree of projectile velocity and axial rotation for the target, 
the patent requires tbat its disengagement shall occur approxi- 
mately at the instant the end of the sending-arm shall bave attained 
its greatest velocity and when tbe pivotai swing of the carrier shall 
bave brougbt it into line with the sending-arm as an extension 
tbereof. Marqua may not be technically accurate in bis références 
to natural laws, but tbe spécification and drawings clearly disclose 
the nature and opération of bis invention. He was not so mucb 
concerned with scientific nomenclature as with practical results. 
In tbe description he states tbat "iu the drawings A désignâtes the 
ordinary sending-arm of a trap, the latter being of any approved con- 
struction, and requiring hère no spécial illustration or description." 
In claim 1 be restricts bimself to a combination in which the target 
carrier "by the motion and arrest of the sending-arm, is independ- 
ently rotated upon its pivot by centrifugal force into a position 
elongating the main arm, and projects the target by a sudden ro- 
tary impulse." Olaim 2 contains no such restriction in terms. There 
the carrier bas "an independent rotation by centrifugal force" and 
releases the target "at the moment of extrême extension of tbe 
sending-arm" independently of any arrest tbereof. Had claim 1 not 
referred to an arrest of the arm, the argument drawn from the de- 
scription tbat such an arrest should be read into ail tbe claims would 
bave had mucb greater force. But in view of the fact tbat Marqua, 
while incorporating such a requirement in claim 1 omitted it from 
ail the others, and especially from claim 2, it is inadmissible to sup- 
pose tbat he intended so to restrict tbe scope of claim 2. Marqua 
did not contempbite an instantaneous and total arrest of tbe send- 
ing-arm at tlie point of its maximum velocity. Such an arrest would 
bave broken or endangered tbe trap mechanisra. Ile first used his 
invention on the arm of a Ligowsky trap. Ligowsky in his trap pat- 
ent describes the sweep of the arm as being gradually arrested. He 
says: "The moment tbis maximum velocity has been reached the 
further sweep of the lever is gradually arrested on its own coil p, 
tbereby preventing a violent jar or concussion, and thus obviating 
the breakage of tbe target." Nor did Marqua contemplate that the 
pivotai swing of the carrier should resuit solely from either a sud- 
den or graduai stoppage of the arm. On tbe contrary be states in 
the description tbat "by the swinging of the main arm the carrier 
is impelled by its own centrifugal force to rotate upon its pivot in 
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the same gênerai plane and direction." By varying tlie tension of 
the spring-washer vf, shown in Figs. 1 and 2, Marqua's invention 
will permit the disengagement of the target at or immediately be- 
fore the moment the end of the sending-arm reaches the point of 
its greatest velocity, or prevent its escape untU the arrest of the 
arm, as may be desired. The différence between the opération of 
the invention where the target is released before and where it is re- 
leased after the partial arrest of the arm is more apparent than real. 
In either case the target escapes practically at the instant the arm 
has attained its greatest velocity. In either case the velocity and 
rotation of the target are the résultant of the sweep of the arm and 
the pivotai sv^ing of the carrier. Whether by a partial arrest of the 
arm before the disengagement of the target its rotation is increased 
at the expense of its projectile velocity is problematical. Possibly 
the degree of tension of the spring wàsher might aflect the resuit. 
Marqua had knovt'ledge of the Fischer trap. He examined the one 
from which Fischer targets were thrown July 4, 1883. There is no 
direct évidence showing whether the target escaped from the Fischer 
trap before or after the arrest of the sending-arm. But it may f airly 
be inf erred from the trap construction shown in the Fischer target 
patent. No. 281,183, that the target was disengaged before such ar- 
rest. Fischer describes the target as rolling on the guide-way b', 
and being guided by it "until it leaves the case." If the arm were 
sensibly arrested before the escape of the target from the case the 
periphery of the target could hardly fail to leave the guide-way be- 
fore emerging from the case. Undoubtedly Marqua contemplated 
a use of his invention in such manner that the target would be dis- 
engaged after the partial arrest of the sending-arm. The descrip- 
tion and claim 1 show this. But there can be little doubt that he 
also contemplated that his invention might be so used that the 
target would be released without such arrest. Otherwise it would 
be diflBcult, if not impossible, to explain the présence of claim 2. 
In view of the foregoing considérations an arrest of the sending-arm 
cannot be read into that claim, nor can it be held that there is a 
misjoinder of claims. Claim 3 is as follows: 

"3. In a sending apparatus for flying targets, in comTiination with a pivoted 
sending-arm having a pivoted target-carrying extension, a spring-cateli adapted 
to hold tlie target and release tlie same automatically at the proper instant of 
time, as set fortli." 

The éléments in this combination are, iirst, a pivoted sending- 
arm, second, a pivoted target carrying extension, and, third, a spring- 
catch adapted to hold the target and release the same automatically 
at the proper instant of time. The defendant's trap discloses the 
flrst two éléments. Does it contain a spring-catch? In Figs. 1 and 
2 of the Marqua patent the spring-catch consists of a trigger-arm 
provided with a tooth F, which is pressed against the upper sur- 
face of the target by the action of the spring S, and holds the target 
and automatically releases it at the proper moment. In Figs. 3 and 
4 the résilient clasping-arms Gr Gr perform the same function. In 
the defendant's device the spring S causes the target to be caught 
between the arms of the carrier, where it is held and at the proper 
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moment automatically released. The arms of tlie carrier in connec- 
tion witli tlie spring constitute tlie spring-catch and perform the 
same function as the spring-catch in the Marqua invention. In each 
case the catching or clasping device is intended to prevent the dis- 
engagement of the target under the action of centrifugal force until 
'•'the proper instant of time," namely, the moment the sending-arm 
is approximately at the point of its maximum velocity. Within the 
scope of equivalency as applicable to a patent of the character of 
that in suit the defendant's device must be held to contain the 
spring-catch of claim 3. Claim 5 is as follows: 

"5. In a target-sending appaïutus, the combination of the main ano A and 
pivoted extension B, provided with automatic holding and releasing devices, 
with the adjustable spring-washer w, for regulating the frictional résistance 
to centrifugal action of the carrier, substantially as set forth." 

Hère the éléments are, flrst, a sending-arm, second, a pivoted ex- 
tension provided with automatic holding and releasing devices, and, 
third, the adjustable spring-washer w, for regulating the frictional 
résistance to centrifugal action of the carrier. It is contended that 
the alleged infringing device does net disclose such a spring-washer. 
It is admitted that it contains a spring-washer w, but it is claimed 
that its function is not to regulate frictional résistance to the pivotai 
swing of the carrier under the action of centrifugal force, but merely 
to secure a smoothly working joint. The most effective pivotai swing 
of the carrier is obtained where it occurs during the latter part of 
the onward sweep of the sending-arm and when the arm is compara- 
tivelj' near the point of its maximum velocity. The function of the 
spring-washer in Marqua's invention is to prevent too early an out- 
ward swing of the carrier during the sweep of the sending-arm. By 
checking or delaying pivotai action of the carrier until the arm has 
attained great velocity, its terminal swing will be both more sudden 
and rapid, resulting in increased projectile velocity and rotation of 
the target. It is admitted that the defendant's spring-washer can 
be used for regulating frictional résistance to the pivotai swing of 
the carrier, but it is denied that it is so used. It is an adjustable 
spring-washer, however, and any one using the defendant's trap 
can, at will and without the least difficulty, by employing the means 
furnished by the défendant, regulate the tension in such manner as 
to cause the spring-washer to offer frictional résistance to the swing 
of the carrier under the action of centrifugal force. The complain- 
ant's expert on this point makes the foUowing statement which is 
whoUy uncontradicted: 

"Thèse Rcrcw-threaded pivots upon which the pivoted extensions turn are 
provided with checlv-nuts, so that when they are adjusted to any desired 
amount of tension of the spring-washers, thèse check-nuts will, by screwing 
them up against the uuderside of the outer ends of the sending-arms immovably 
secure such pivots in tlie desired positions for the spring-washers to offer the 
desired résistance to the ceutrifugal action of the carrier." 

The bill must be sustained in so far as it charges infringement of 
claims 2, 3 and 5 of the Marqua patent. 

The charge of infringement as to the lîebbard patent No. 371,839, 
is coufined te rlaiui 1, which is as follows: 
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"1. In a trap for flying targets, tlie combination of a V-shaped frame of 
sheet spring métal pivoted to the throwing-arm at its apex, a strip secured 
above one arm of the frame in a i)lane parallel to the same, a hook, and a 
spring-aetuated stud provided with a yielding sleeve upou the other arm, as 
and for the purpose shown and set forth." 

In View of the prior state of the art and particularly of the Heb- 
bard patent No. 322,714, and Holz patent No. 330,704, if the Hebbard 
patent in suit can be sustained at ail, claim 1 must receive a con- 
struction so strictly limiting and confining it to the spécifie device 
described in the spécification and shown in the drawings as to avoid 
the charge of infringement. 

Let a decree for the complainant be prepared in accordance with 
this opinion. 



C. & A. POTTS & CO. V. OREAGEK et al. 

(Circuit Court of Appeals, Slxth Circuit. October 23, 1899.) 

No. 625. 

1. Patents— Anticipation— CijAy Disintegratob. 

The Potts patent, No. 322,393, for a clay disintegrator, which consists of 
a rotatlng cylinder carrylng cutting bars fixed in longitudinal grooves, and 
projecting beyond the surface of the cylinder, acting in combination with 
a vlbratory plate mounted on a shaft opposite the cylinder, and moved 
automatically towards the cylinder in opération, so as to continue to press 
the clay against it as the successive portions are eut away by the cutting 
bars, was not anticipated by anything in the piior art, and is valid; also 
held infrlnged as to claim 6. 

2. Samk— Imprdvement on Piuor Device— Invention. 

The Potts patent, No. 368,898, for an improvement on the machine shown 
in patent No. 322,393, to the same patentées, for a clay disintegrator, the 
improvement consisting of the substitution of a sinooth roller for the 
vibratory plate shown in the older patent, does not disclose patentable in- 
vention, and is void. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This is an appeal from a decree dismissing a bill for the infringement of a 
patent. The case has a somewhat peculiar history. The complainant, Potts 
& Ce, an Indiana corporation, flled its bill against the firm of Jonathan Crea- 
ger's Sons, of Cincinnati, to restrain the infringement of patent No. 322,393, 
issued ,Tuly 14, 1885, to Clayton Potts and Albert Potts, for a clay disinte- 
grator; and also of a patent issued August 23, 1887, to the same inventoi's, for 
an improvement upon the prior patent. Issues were made up by the flling of an 
answer and replication, and the circuit court, after a hearing upon the merits, 
dismissed the bill. 44 Fed. 680. The plaintiff then appealed to the suprême 
court, and that court, after a full hearing, found the patent to be valid, found 
the défendants to hâve infrlnged it, reversed the decree of the circuit court, 
and directed a decree for the complainant. Potts & Co. v. Creager, 155 U. S. 
597, 15 Sup. et. 194. Upon the coming down of the mandate, and the entry 
of the interlocutory decree flnding the issues for the complainant, and direct- 
ing a référence, the défendants flled a pétition for rehearing on the ground of 
newly-discovered évidence. The pétition was allowed to be flled, and, after 
an examination of the évidence, the circuit court set aside the decree for the 
complainant, and entered a new decree, dismissing the bill. 71 Fed. 574; 
77 Fed. 454. The complainant then had recourse to a proceeding in mandamus 
in the suprême court to compel the circuit court to comply with the decree 
of the suprême court. On this application the suprême court held that the 
action of the circuit court in setting aside the decree entered in accordance 
with the mandate was irregular and void; that a pétition for rehearing in 
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such a case eould properly be addressed only to the suprême court, or to 
the circuit court after leave had lieen obtained from tlie suprême court to file 
sucli a pétition in tlie circuit court; and directed tlie writ to issue. Tliereupon 
tlie circuit court restored tlie decree, wliieh it liad, witliout autliority, set aside, 
and the défendants applied to tlie suprême court for leave to flle a pétition for 
reliearing on tlie same ground already irregularly presented to the circuit 
court. Loave was granted. A pétition for rehearing was filed in the circuit 
court, and the circuit court, Judge Sage presiding, upon a rehearing, set aside 
the former decree, and again dismissed the hill. The présent appeal is from the 
second decree dismissing the bill upon the pétition for rehearing. 

The substance of the two patents upon which the bill is founded is statcd 
by Mr. Justice Brown, for the suprême court, in 155 U. S. 5S>7, 15 Sup. Gt. 194, 
as follows: "In the first patent. No. 322,3S)3, the patentées stated the object 
of their invention to be 'to disintegrate the clay by means of a revolving cyliu- 
der, which shall remove successive portions from a mass of clay which is auto- 
matically pressed against the cylinder.' This was acconiplished by a cylinder 
containing a séries of steel bars, fltted into longitudinal grooves in the periph- 
ery of the cylinder, wliere they were secured by flush screws at eacli end, by 
means of which they were adjusted, so as to présent a shaip corner, projeeting 
above the surface of the cylinder. Opposite the cylinder was a stroug vibra- 
tory plate, mitunted on a shaft, so as to swing in its bearings, by tlie aid of 
an eccentric wheel. The opposed sides of the cylinder and the iipper and 
central portktns of the plate formed a trough. one side of which approached and 
receded from the other at intervais, and which had at the bottoni a narrow 
opening of constant width. In the opération of the machine, the plate was 
swung back, so as to leave as large an opening as possible, and the moist, 
untempered clay was thrown into the trough betweeu the cylinder and the 
upper portion of the plate. By a rapid révolution of the cylinder, successive 
portions of the clay were removed from the mass, carried through the narrow 
opening by means of the scraping bars, and at tlie same time the upper portion 
of the plate moved slowly towards the cylinder; thus keeping the mass of clay 
in close contact with the cylinder, as successive portions were removed. The 
only clalm alleged to be infringed was tlie sixth. which reads as follows: '(6) 
In a clay disintegrator, the combination with cylinder. A, having a séries of 
longitudinal grooves, of the scraping bar, c, and adjustably secured in said 
grooves for the purpose specifled.' In tlie second patent, Xo. 368,898, which 
was for an improvement upon the first, there was substituted in lieu of the 
swlnging plate, shown by the first patent, as co-operating with the revolving 
cylinder, a plain cylinder set opposite the cutting cylinder, and revolving there- 
With In close proximity, so that the raw clay niight be fed, shredded, and dis- 
charged in an even and continuons manner, in readiness to be takon direetly 
to the pug or other mill. The patentées further stated in their spécifications: 
'The machine shown in our letters patent No. 322,393 was provided with a 
awinging or vibrating plate to co-act with the cutting cylinder in effecting 
the shredding of the clay which was fed between them. In such machine tlie 
abutting surface of the vibrating plate furnished a rest or bearing for the clay 
in presenting the same to the action of the cutter knives. Tins abutting surface 
was limited in estent and unchanging in position, so that it became rapidly 
worn. By mibstituting the revolving roU for the vibrating plate, this objec- 
tion is greatly lessened. The roll constantly présents new surfaces to the 
cutters, so that the wear Is even and regular throughout its circuit. If any 
inequalities exist in the roll at the outset, thèse beeome rapidly reduced, so 
that by use the cjdinder wears more and more true, and acts thus with con- 
stantly better eft'ect. Aside from cheapness in construction, the revolving 
roUer or cylinder machine will work wet or sticky clays witli perhaps one- 
third of the power necessary in treating such clays in the viiiratory plate ma- 
chine. Such plate tends constantly to crowd or squeeze the passing clays, 
whereas the revolving roll yields continuously, so that clogging is less apt to 
occur at the same time that the clay is flnely and evenly shredded: the cutter 
cylinder moving. by préférence, more rapidly thaii the compauion feed roll, in 
order to accomplish this effect. Prier to our invention, it has been very com- 
mon to employ, in clay mills, sugar mills, and the like, a set of rolls betweeu 
which the material passed as the rolls were revolved; but in such machines 
the opération of the rolls was merely te break up the clogs of clay, and squeeze 
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or crush the same, whereas, by our iuvention, the clay is positively eut Into fine 
shreds or clippings, in mucli better condition to be tempered and mokled than 
by the old f orms of disintegrating macbines.' " 

ïlie foUowing drawing illustrâtes tbe main features of the machine, so far 
as the sa«ie are material to the présent case: 




Défendants were charged with infringing the flrst and second claims of thls 
patent, which read as follows: 

"(1) In the supporting trame of a clay disintegrator, a rotating cylinder 
longitudinally grooved, and carrying cutting bars in and projecting beyond 
the grooves, in combination with a smooth-faced rotating cylinder adapted to 
carry and hold the clay against the cylinder having the cutting bars thereon, 
which latter eut or shred the clay, and pass the same between the cyliuders, 
substantially as set forth. 

"(2) In clay disintegrators, the combination, with the main supporting frame 
and with a rotating cylinder flxed therein, and having longitudinal cutting 
bars projecting beyond the face thereof, of a positively revolving companion 
cylinder flxed opposite thereto in said frame, and having a smooth face or 
surface, with which said cutting bars directly co-operate to shred or clip the 
clay, as the same Is fed by and passed between said cylinders, substantially 
as described." 

The art, and the relation of the inventions to the art, are described by Mr. 
Justice Brown as follows: "Beds of clay are composed of différent strata; 
and the first step necessary to be taken in the manufacture of such elay is 
a thorough mixing of the strata, and the réduction of the clay to a suitable 
condition. Otherwise, the product will contain laminations, will shrink un- 
evenly, and check In Ijurning, scale or peel ofC in use, and be less valuable than 
products made of clays which are flrst thoroughly mixed and tempered, and 
redueed to a homogeneous mass, before being manufactured into the product. 
Prlor to the Potts inventions, varions methods seem to hâve been employed to 
secure this resuit. The clay had been sometimes spaded up In the autumn, 
subjected to the action of the frost during the winter, and then to the opération 
of the old-fashioned grinding pit. A mud wheel had also been used. The 
'soak pit' was another means used to aceomplish the same resuit; the clay 
being deposited in a pit of water, and allowed to remain until the soaking 
process had redueed it to the desired condition. Thèse methods were slow 
and expensive. Both grinding machines and crushing rolls had been adopted 
in comparatively récent years. Their action was slmply to crush the clay, 
the différent strata being pressed together and made inore compact, and the 
clay discharged from the rolls in cakes or sheets,— a condition that made the 
tempering very difflcult, as the clay tbus treated would not readily receive or 
absorb the water. The object of the Potts inventions was mrt to crush the 
clay as had been previously done, but to disintegrate and pulverize it, leaving 
it in a loose condition, fltted to absorb the water readily. Their machines eon- 
sisted substantially of a cylinder moving at a high speed, having longitudi- 
nal bars flxed in its periphery with sharp projecting corners, and a flxed abut- 
ment in close proximity thereto,— in the flrst patent a swinging plate, in the 
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second a smootli cjdinder,— and a positive fceding device, by which the clay 
was forced between the main cylinder and tlie abutment. Tlie longitudinal 
bars thus operated to strike the mass of clay quick, sharp blows. in rajiid sue- 
cession, and eut or shred small portions tlierefroni, wliicli were dei)o.sit(;d 
beneath the machine, thoroughly mixod in their différent strata, and with 
rough, torn, or ruptured edges,— a condition best adapted to reçoive or absorb 
water and be easily and thoroughly tempored." 

INIr. Justice Brown in the opinion examined eight prior patents cited as 
anticipations of the Potts patent: One to Robert Butterwortli, for an im- 
provement in machines for grinding apples,— a cylinder with adjustable cutting 
knives or blades on its periphery, having serrated edges, and cutting or grind- 
ing the apples against a plate; one to Ennis, for a machine used in the prépara- 
tion of paper pulp, and consisting of a revolving cylinder armed -with longi- 
tudinal knives, and a stationary plate also armed with knives mouuted be- 
neatli it in close proximity thereto; a patent to Frost, for a grinding cylinder 
for paper engines, and consisting of a skeleton cylinder armed with sharp cut- 
ting blades secured adjustably, so as to be moved eut from the axis of tiie 
cylinder as they w^fir; a patent to Van Kame, for a relier for grinding niilla, 
provided with blades arranged in longitudinal grooves around the surface par- 
allel with the axis, made alternately of hardened steel and soft iron, so that 
în use the soft niaterial will wear more rapidly than the hard, and produce a 
corrugated relier; one to Peabody, for a cotton-seed huiler, exhibiting a 
rotary cylinder armed with knives set in grooves, each having a ehisel-sliaped 
cutting edge, and adjustable for the purpose of increasing or diminishing the 
eut; one to Mayfleld, for a grinding mill, adapted for gênerai use among farm- 
ers, consisting of a cylinder provided with knives or plane bits set in longi- 
tudinal grooves; one to J. W. Smith, for the purpose of preparing whoat for 
grinding, in which a cylinder is employed similar to that of the Mayfiold pat- 
ent, with a séries of plane bits projecting from the periphery, and adjustably 
bolted to the cylinder; and one to Itudy, for an improvement in clay pulverizers, 
consisting of the pulverizing roller in combina tion with separate concave 
springs or an elastic bed for supporting the clay while the roller revolves there- 
in. In this last machine, the clay falls through a sieve, and descends to a 
second cylinder, and then to a third. The rollers are tluted, and east in a 
séries of sections. Of tlie Rudy patent, the court said that the process em- 
ployed was rather a grinding than a disintegrating process, and that such a 
machine would be inoperative, except, perhaps, where the clay was dry and of 
light consistency, and that the cylinder evidently operated upon a wholly dif- 
férent principle from that of the Potts patents. In addition to thèse, the 
court considered two patents for Improvements in the making of bricks, — one 
a patent to Alexander, wherein the clay was passed between doulile spiral- 
toothed grinding and crushing rollers, and then between plain cylindrical roll- 
ers; and one to Alsip and Drake, which had a tluted or corrugated cylinder in 
combination with a smooth-faced companion cylinder, between which the clay 
was passed and crushed. Other patents for straw cutters, machines for press- 
ing tobacco, pulp engines, peat machines, feed boxes for roller mills, and 
machines for removing hair from hides were bcfore the court, and also a 
machine known as the "Creager Wood-Polisbing Machine," having a cylinder 
provided on its periphery with a séries of projecting strips or bars of glass, 
not differing materially in form from plaintiff's scrapers, and like them titted 
into longitudinal grooves. The machine was usod for polishing boards, which 
were run between the cylinder and a support and pressure roller journaled un- 
derneath, and connected witli an automatic adjustable contrivance. The 
court said that, if the Creager macliine had l>een used for an analogous purpose, 
it would evidently hâve been an anticipation of the Potts cylinder, siuce the 
substitution of steel for glass strips would not, of itself, hâve involved inven- 
tion. The court then considered how far there might be the exercise of the 
faeulty of invention in the transfer from one art to another of a device for 
accomplishing a différent purpose, and held tliat such a transfer might in- 
volve invention where the arts were not analogous or nearly related. the ques- 
tion being more or less dépendent on the ainount of change required to adapt 
the device, as found in the one art to the other. Mr. .Tustice Brown states the 
conclusion of the court as follows: "As a resuit of the authorities uijon this 
subject. it may be said that, if the new use be so nearly analogous to the former 
97 F.— 6 
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one that the applicability of the device to Its new use woald occur to a person 
of oi'dinary meelianlcal skill, it is only a case of double use; but if the relations 
between them be remote, and especlally If the use of the old device produce a 
new resuit, it may, at least, involve an exercise of the inventive faculty. 
Much, however, must still dépend upon the nature of the changes required to 
adapt the device to its new use. Applying this test to the case under consid- 
ération, it is manifest that, if the change from the glass bars of the Creager 
wood exhibit to the steel bars of the Potts cylinder was a mère change of 
material for the more perfect accomplishœent of the same work, it would 
* * * not involve invention. But not only did the glass bars prove so 
brittle in their use for polishing wood that they broke and were discarded af ter 
half an hour's trial, but they would undoubtedly hâve been wholly worthless 
for the new use for which the Pottses required them. Not only did they 
discard the glass bars, and substitute others of steel, but they substituted 
them for a purpose wholly différent from that for which they had been em- 
ployed. Under such circumstances; we hâve repeatedly held that a change 
of material was invention. * * * Noue of the cylinders to which our at- 
tention bas been called resembled the Potts cylinder so cl#sely as does this. 
None of them were used for the purpose of disintegrating, as distinguished 
from crushing or grinding, clay. The resuit appears to bave been a new and 
valuable one; so much so that, within a short time thereafter, défendants them- 
selves obtained a patent upon a machine of their own to accomplish it." 

The court then proceeds to the question of infringement, and holds that 
the opération of the défendants' machine is the same as that accomplished by 
the Potts machine, and that it accomplishes the same results. The court, in 
.support of its conclusion as to the opération of the patented device, quotes 
from the trade eircular of the défendants, advertising their own machine, as 
follows: "Unlike the ordinary roUer proeess, the action of the disintegrator is 
to remove small portions, by cutting from the clay fed Into the hopper on the 
same princlple as shaving and whittling, and does not roU the clay into sheets, 
thus making it unflt for proper manipulation. The past season we hâve put out 
many of thèse machines in dlfflcult clays, and made it an obligation to work 
the clay, both wet and dry, and each machine has done its work well, and 
to the entire satisfaction of the purehasers." 

The défendants, on rehearing, introduced a good many other patents prior 
to the complainant. One was issued to Thomas Mills and George Mills, for 
granulating or disintegrating the kernels of cocoanuts and other llke sub- 
stances, by the combined action of a toothed cylinder, a grooved plate, and a 
toothed rôUer. The kernels of the cocoanut are fed first to the feed relier, 
which in turn feeds them and maintalns them in contact with the teeth of the 
cylinder, holding them in position to be acted on by the teeth of the cylinder, 
and tlie combined action carries them forward, to be acted on by the teeth of 
the cylinder against the grooves of the plate. Another is the Gregg patent, 
of 1879, for an improvement in disintegrating déviées for ptilveriziug clay for 
brickmaking. The apparatus eonsists of a pair of crushing roUers, combined 
with a rotating brush or shaft armed with a séries of flexible blades, which Is 
placed beneath the rollers so as to aet upon the clay passlng between them as 
set forth. The roller shown in the drawing is tapered or conieal, and smooth, 
but the speciiications state that cylindrical rollers may be employed. The 
rotating brush consisted of a séries of elastic metallic blades or beaters, se- 
faired radially, and mounted immediately beneath the Une of contact of the 
rollers, and is rapidly rotated by means of the gearing apparatus. The spéc- 
ifications say that the action of the rapidly rotating brush blades upon the 
clay, which falls upon them from the rollers above, complètes and perfects 
the crushing opération, breaking up the bands and strips which may be pro- 
dueed by the rollers when the clay Is plastic, and reducing it to a thoroughly 
comminuted state. The évidence of complainant' s witnesses was that the wet 
clay would soon clog up the rotating brush, and that it would then become only 
a smooth roller. It was further in évidence that the machine never was oper- 
ated, and that the patent for it was sold, with many other patents, at auction, 
for $2.5. Tlie Dodson patent, for a disintegrating machine, was also produced 
at the rehearing. It was issued in 1883, and showed a rotary part and a fixed 
abutment, consisting of sections between which the material to be disintegrated 
was operated upon. The rotary part had V-shaped circumferential ribs or 
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projections, and the abutment had correisponding V-shaped grooves. Tlie 
material was subjected to the crushlng or disintegrating action of tlie movo- 
ment of the rotary part in the abutment. The patent siiggests that, by ad- 
jiisting the abutment, the degree of fineuess of disintegration could be varied. 
ïhis patent is not shown to hâve ever been used in tlie trade. 

The Kewell patent, also introdueed at the rehonring, issued in 1878, for a 
certain new and useful improvement in grinding mills, consisted of two rollers, 
running togetlier at différent speeds, so that the grinding was effeeted by the 
material passing between them, and at a speed at least equal to that of the 
more slowly moving roUer, in order that the material could not be heated by 
the mill becoming choked. Each cylinder had a séries of angular rings on its 
surface, which rings had shallow teeth, meshing with the teeth of the oppos- 
ing cylinder. The cylinders revolved at différent speeds. The triangular 
teeth or corresponding cavities tapered in depth and width from the base out- 
ward, the intention being to hold the material with the slow roUer, and to eut 
and crush it with the fast one, without having the cayity that forms the tooth 
or detent large enough to permit the material to escape unground in its passage 
between the rotating rollers. 

In addition to thèse patents, évidence was introdueed of prior uses of elay 
disintegrators, one known as the "Moore Disintegrator," which was used at 
Elizabethport, N. J., in 1878, and for flve years thereafter. It was provided 
with two sectional roUs of equal size. Each section had a set of teeth along 
its entire circumference, equidistant from the sides, and had also a smooth 
surface. The width of the teeth was one-half the width of the section, the 
remaining portion of which constituted the smooth surface. The teeth of each 
roU meshed against the smooth surface of the other roU, leaving a space of 
three-eighths of au inch between the smooth surface and the end of the 
teeth. One of thèse rolls was made smaller than the other, in order to obtaln a 
differential speed. As the elay passed through the machine, it was eut in shreds 
about an inch wide and three-eighths of an inch thiek, and about two inches 
long. The day then went through a pug mill into the brick machine. The 
same witness (Rossi) testifles to the use of a disintegrator which he himself 
constructed. There was in his faetory a pair of smooth rollers to grind the 
elay, through which the lumps did not feed well. ïhe witness ordered grooves 
to be eut on each roller, and inserted steel bars, so that, as they struck the 
lumps of clay, they kept them from sliding back. The grooves were eut so 
that the bars were extended spirally aeross the face of the roller. The clay is 
said to hâve been eut into shreds, and from the rolls it went into the pug mill. 
It was used for about six months, and was then sold at auction for old iron. 
The différence in révolution between the whecls in the Moore and the Rossi 
machines was as 75 to 90 per minute. It further appeared tliat the machine 
was used to break up the large clods or lumps Ijefore putting the clay into the 
soak pit, where it was left to absorb water and disintegrate, after n'hich it 
was run through smooth rolls to separate or crusli tlie stones, then through a 
pug mill, and thouco to a brick macliine. It appeared that the macliine was 
disearded, and another machine substituted. l'he same witness tcstifled to 
another machine for disintegrating, built in 1881, called the "Watson Ma- 
chine." It differed from the Moore machine in tliat the teeth were round, and 
set in rows projecting about an ineh beyoud the face of the roll, the rows on 
one roll working between the rows of its compauion roll, the cylinder between 
the rows forming the abutment. ïhe witness slated that after the clay was 
passed through the Watson machine it was run through a pair of small rolls, 
then through a pug machine, and then into the brick machine; that ono of the 
rolls was made to run only 75 révolutions in a minute, and tlie other about 90; 
and that the machine was disearded, and replaced by other macliines. 

Another alleged prior use is what is known as the "Archenbroon Apple 
Grinder." It does not differ from the Butteinvorth apple grinder, a patent for 
which was before the suprême court in tlie original case. It is said that the 
Archenbroon machine suggested to one .lohn S. Smith the construction of the 
clay disintegrator, on the principle of the apple grinder. Application was made 
for a patent by Smith, which was declared to be in interférence with the 
Potts application. The Potts firm bought Sinith's interest for $300, and ob- 
tained from him a concession of priority, and the interférence proceedings 
were dismissed. It appears that, in the practical opération of Potts' second 
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patent, the révolutions of the smooth relier are about 200 a minute, and of the 
grooved roller are 750 a minute. 

W. H. H. Miller and Ohester Bradford, for appellant. 
Edward Boyd and E. E. Wood, for appellees. 

Bef ore TAî'T and LUETON, Circuit Judges, and THOMPSON, Dis- 
trict Judge. 

TAPT, Circuit Judge (after stating the facts). Judge Sage held 
that tlie prior uses and the patents introduced in the supplementary 
proceedings, which were not bef ore the suprême court, showed that 
the clay disintegrator, like that of the Potts machine, could not be 
a pioneer invention, because the disintegration of clay, as distin- 
guished froin crushing it and pulverizing it, was not a new resuit. 
He found in the opinion of the suprême court ground for the infer- 
ence that the conclusions of the suprême court as to the validity of 
the Potts patent wevë based on the assumption that it effected 
wholly a new resuit in the art of the tireatment of clay for the manu- 
facture of brick, and as the new évidence, in his view, showed that 
the disintegration was an old resuit, or, at least, had been accom- 
plished in prior machines, patented and unpatented, the discovery 
of the roller of Potts, in his first machine, did not involve the exercise 
of invention. No new évidence was introduced upon the subject 
of infringement, and we may assumé from the décision of the su- 
prême court, as well as from the évidence before us, that the défend- 
ants' machine is so like the plaintilî's that the only question now pre- 
sented to us is of the validity of the complainant's patent. The sup- 
plemental record disclosed a great many more machines than were 
before the suprême court, for crushing, pulverization, and disintegra- 
tion of clay in its préparation for the brick machine. But we do not 
lind from the évidence that the opération of any of thèse machines 
for the disintegration of clay was so successful as to lead to their 
gênerai adoption by the trade, or to work a change in the older and 
more laborious methods in preparing clay for brick machines, graph- 
ieally described by Mr. Justice Brown in his opinion. It is clearly 
established by the évidence that the Potts machine is a success. 
Nearly ail the witnesses who testifled to the contrary are prejudiced 
by their gênerai interest in the litigation, and, as infringers of com- 
plainant's patents, are contradicted by their conduct. The weight 
of such évidence, moreover, is much impaired by the trade circulars 
issued by the défendants, showing the success of machines which in- 
fringe and resemble, in every way, the Potts machine. The opéra- 
tion of the Potts machine described by Mr. Justice Brown shows that 
it embraces the rapid révolution of the cylinder with longitudinal 
blades upon it, arranged with référence to the mass of clay to be dis- 
integrated, so that the knives upon the surface of the cylinder shall 
strike with hard blows the mass of clay, and clip off or tear off from 
the mass presented to the cylinder bits of the clay, and carry them 
into a réceptacle below. In the first patent the; élément which fed 
the clay to the cylinder; was a vibrating plate. In the second patent a 
slow-moving, smooth roll was substituted for the vibrating plate, 
and this smooth roll slowly moved aiid fed the clay to be struck by 
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the knives upon the rapidly revolving cylinder. Now, it may be that 
the other machines called "disintegrators" accomplis!! the same re- 
suit, but they accomplish it by the use of two cylinders, each araied 
with cutting, crushing, or disintegrating projections, which inter- 
mesh, and which effect the disintegration in the same gênerai method 
as crushing is effected by smooth rollers. The speeds with which 
the two rollers are operated differ but little in the iloore, Eossi, and 
Watson machines, and, while they may hâve effected disintegration, 
they certainly did net do it in the same way and upon the same 
principle as that seen and employed in the Potts devices. Conced- 
ing that disintegration of the clay, suffîciently complète to introduce 
it at once into the pugging mill or the brick machine without having 
recourse to the soak pit, was accomplished before the Potts invention, 
we are nevertheless of opinion that the opération of the Potts device 
is so différent from that of the prior devices, and is so much more 
efficient than they are shown to be, that it is still entitled to the 
reward of a limited monopoly. It is difiicult at flrst to distinguish 
betweên the pulverizing and crushing opération and that of disinte- 
grating. In a wide sensé, "disintegration" necessarily takes place 
in the opération of crushing and pulverizing. The suprême court 
uses the term, however, in the sensé of tearing apart, pièce by pièce, 
or shredding. In no clay macliine but the Potts do we flnd this kind 
of disintegration. It is true that the Moore, Eossi, and Watson ma- 
chines are described as shredding the clay, but, on cross-exami nation, 
it was made quite apparent that the machines as operated would 
not tear the clay pièce by pièce, for the differential speed of the two 
rollers was not great enough for this. Moreover, the product was 
afterwards subjected to the "soak pit," an indication that the clay 
was not in the desired condition, for it was to make the soak pit 
unnecessary that the Potts machine was invented. We do not think 
that the disintegration of apples or of cocoanut kernels is so analo- 
gous to the disintegration of wet clay that the ingenuity shown in 
the adoption of the device for disintegrating clay can be minimized by 
référence to thèse other arts. We are justifted in thia conclusion by 
the fact that the suprême court did not flnd that the Butterworth pat- 
ent, for disintegrating apples, which was quite as near in opération 
and principle to the Potts device as either the Mills or the Archen- 
broon mill, was a reason for depriving Potts of the rlght to a patent. 
The Gregg patent, it is quite clear, was impracticable, and, though it 
professes to comminute the clay, it is shown by the évidence to hâve 
probably been a complète failure, and never to hâve gone into use at 
ail. The Dodson patent was an instance of the intermeshing of pro- 
jections on the surface of an abutment with corresponding projec- 
tions on the surface of a cylinder. It is not shown to hâve produced 
disintegration of the clay, and is one of those wrecks and failures of 
inventive genius that are constantly found lining the path of the sue- 
cessful inventor, who takes the last step which wins. 

We think Judge Sage erred in his conclusion that the suprême 
court's décision rested wholly on the pioneer or primary character 
of the Potts machine in accomplishing an entirely new resuit, and, 
even if that were the ground of the décision, it does not at aU foUow 
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that the suprême court would not hâve reaclied the same conclusion, 
because of the différence in the means or method employed, and 
greater eificiency thereby secured, in the Potts machine over any 
shown in the preceding art. If, as contended hy counsel for défend- 
ants, the Newell machine will disintegrate clay better with its inter- 
meshing surfaces on the face of two roUers than the Potts machine, 
the défendants hâve the right to use the Newell machine. 

In reaching our conclusions of fact in this case, we hâve not been 
unmindful of the abuses which the strict rules enforced in the allow- 
ing of the rehearings were adopted to preveut. Where an elaborate 
opinion of the court of last resort upon the évidence is published, 
and the weaknesses of the losing side are clearly brought ont, and the 
defeated party is thereafter given an opportunity to strengthen the 
defects of his case by évidence as to transactions long past and ma- 
chinery long since cast into the scrap heap, there is great danger 
that the exigencies of the caseï may lead witnesses to round ont évi- 
dence beyond that which exact truth would permit. Such évidence 
must be taken with great caution, and weighed in the light of this 
danger. 

Objection is made by the défendants that the sixth claim of the 
complainant's patent is simply for a cylinder with longitudinal 
grooves and scraping bars, adjustably sécured in a groove, and that 
the other éléments shown in the patent cannot be read into it in 
order to make it a combination patent. We understand the suprême 
court in its décision to hâve treated this as a combination claim, or, 
at least, to hâve held that it was for the élément in the clay-disinte- 
grating machine to be used in combination with the opposing and 
other éléments necessary to secure disintegration of the clay by the 
methods specified in the patent. The suprême court intimâtes in its 
opinion that the substitution for the vibrating plate of a smooth 
roller did not involve invention, and therefore the second patent 
was not valid as an improvement over the flrst. It supports, how- 
ever, the validity of the flrst patent, and the sixth claim tliereof, 
as for the élément in a disintegrating machine of the cylinder, con- 
structed according to the claim, in combination with a vibrating 
plate or the équivalent thereof, which shall feed the mass of clay 
to the armed cylinder, and hold it to be clipped ofE or disintegrated, 
pièce by pièce, by the rapid révolution of the cylinder. It is impossi- 
ble, therefore, to determjne the validity of the claim in the light of 
the priorart, without considering the other parts of the old machines 
with which the alleged anticipatory cylinder co-operates in them. 
We hâve therefore felt justifled, as the suprême court did, in looking 
at the combination in each of the old patents, to détermine whether 
the revolving cylinder, with its peculiar functions, in the Potts pat- 
ent, had been anticipated. We hold, therefore, that the flrst Potts 
patent is valid and is infringed, but that the second Potts patent is 
invalid, because it shows no patentable improvement over the flrst. 
Other questions hâve been made by appellant, but, in view of our 
conclusion, it is not necessary for us to consider them. The decree 
of the circuit court is affirmed in^ so far as it dismisses the bill on the 
second Potts patent, and is reversed io so far as it dismisses the bill 
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on the first Potts patent, with directions to enter a decree finding 
tlie validity of the first Potts patent, and ordering a référence for 
damages. Tlie costs of appeal are taxed against the appeilees. 



MAGIC LIGHT CO. v. ECONOMY GAS-LAINIP CO. 

(Circuit Court of Appeals, Seventh Circuit. Oetober 3, 1899.) 

No. 581. 

1. Patkmts — Tnfringemrnt — Dkstgn Foit Gas-Oknkhattng Lamt. 

ïhe Williams design patent. No. .■iO,147. for a lixture for gênera tiiig and 
burning gas from li(iuld hydrocarbons, hckl not infringed. 

H. 8amiî — Gas-Genekatinu Lamps. 

ïhfi essential feature of the device Rho^Yn in the Willinnis patent. No. 
()0G.4c>.">, for an improvement in gas-,genevating g.as fixtures, is a generat- 
ing tube witli the bore tapering towards its discliarge end, to p<n-uiit the 
pressure frou» the gas generated to be exerted luore freely baeliward iu the 
tube, and to secure an even flow from the diseliarge end; aud. in view of 
the limitations placed on the clainis of the patent by tlie aniendments 
made to nieet objections of the patent office, it canuot be lield to cover 
a deviee luniug a geuerating tube of xmiform bore, and in whieli uniformity 
of flow is secured by packing the tube with asbestos wicking. 

3. Same— Mbcuamcai. Equtvalknts. 

A patent covers only known équivalents, and where it is clear from the 
proceedings in the patent ottioe that when a patent was grantiMi it was not 
known that a différent device was the mech.'iuical eiiuivaleut of one de- 
scribed therein, and its equivaleney was exiiressly denied by the patentée, 
the mefe fa et that such device is subsequently shown to aecomplish the 
same resuit as that of the patent does not render its use for that purpose 
an infringement. 

4. Same — Consthuction of Clai.ms — Limitation by Amekdmknt. 

The efCect of the amendment of claims to meet the requiremeuts of the 
patent oilice as a limitation of the seope of the liaient doefi. not rost upoii 
the doctrine of équitable estoppel, but the estoppel in such case is in the 
nature of oue by contract. and its seope in a particular case is a matter 
of interiu'etation and construction of the ternis used, according to their 
fair meaning, and with référence to tlie intention of tbc parties as dis- 
closed by tlie proceedings. 

5. Same— Method of Consthuction. 

Where it is plain that an amendment of lus daims by au npiilicaiit was 
for the purpo* of making a particular coustrnetion a ilistiuctive feature 
of his invention, and he explieitly denied tlie utility of a différent con- 
struction to nceomplish the resuit inteuded, his patent eannot bc construcd 
to cover such method of construction. 

Appeal from the Circuit ('ourt of the X'nit<'d Statesi for the North- 
ern Division of the Northern District of Illinois. 

James H. Peiree, for appellant. 

Chas. L. Dobson and Ephraim Banning, for appelleo. 

Before BROWN, Circuit Justice, and ^^'OODH and JENKIXS, Cir- 
cuit Judges. 

WOODS, Circuit Judge. This appeal is from an interlocutory 
decree of injunction against infringement of claims 1, 2, .'?, 4. 5, 11, 
12, and 14 of letters patent No. fiO(;,4:5ô, issued on June 28, 18!)8, to 
John F. Williams for improvements in gas-generating gas hxtures, 
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and of a design covered by letters patent No. 30,147 gi"anted to the 
same patentée on February 7, 1899. Of tlie accompanying drawiugs, 
Kg. 1 of the first patent suffldently represents the design of tlie sec- 
ond patent. Fig. 2 is an enlarged représentation of tlie correspond- 
ing parts of Fig. 1. The third figure represents the design and con- 
struction of the lamp made by the appelhmt. The design covered by 
the second patent is described in tlie spécification as follows : 

"The fixture ronsists of two eurved arms, A and B, connected at their iipper 
ends to a fltting or casting, C, from which extends a straight section, D. A 
réservoir, B, is mounted npon said section, D, and a hoolv, F, extends up from 
the réservoir. To the lower end of the arm, B, there is flxed a fltting or cast- 
ing, G, and from the horizontal branch of the fltting extends an arm. H, which 
stops just short of a projection, I, extending ont from a coupling or casting, J, 
secured to the lower end of arm, A. Extending down from the coupling, G, 
is an arm. K, Its lower end being bent at right angles, forming a horizontal 
arm, L. A similar arm, M, extends down from coupling, J, and is formed with 
a horizontal arm, N, the ends of the arms, L and N, being connected to a cast- 
ing or fltting, O, which forms the burner-support." 




Pig. 1. 



Magic Larop, 
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In respect to this it is enough, besides referring to the drawings, 
■to saj- that tli(; laïup of the ajjpellant resemblcs no more closelr the 
design of the patent than it resembles other lamps and gas tixtures 
which are shown to hâve been in earlier use. In otlier words, in- 
fringement has not been proved. 

It is necessary to quote only the flrst and fourteenth claims of the 
flrst patent, sinee the others uientioned are lilie the first in respect 
to the point of controversy. They read as follows: 

"(1) Iq a device for generating and burning gas from liquid hydrocarbons, 
the combination of a suitable supply-pipe; a gas-gencrating pipo coimected 
tliereto and providod with a gradually-decreasing internai bore towards its dis- 
charge end; a discharge-outlet for said gciierating-pipe; a burner; a nnxing- 
chamber intermediate said burner and outlet; and means for admitting air into 
said mixing-fliaintier." "(14) A fixture for generating and biirning gas from 
liquid liydroeai-bons, eomprising in eorabination a tube or pipe, 9, having a 
réservoir connected thereto; supply-pipe, 4; a gas-generator, 12, connected to 
pipe, 4, and provided witli a suitabhi valve; a mixing and conducting pipe, 1, 
into which the gas is discharged; au air-inlet for said mixing-pipe. aud means 
for controlling it; a pipe, 3, Connecting pipo, 9, and pipe, 1; a pipe, 22, com- 
municating witli tlie mixing-pipe; a cliimney mounted on said pipe, 22, below 
tho gênera ter, 12; and a mantle of incandescing material mounted in said chim- 
ney." 

Pipe 12 of the drawings is the "gas-generating jnpe" of the claini. 
The tapering passage therein, aecording to the spécification, is 
preferably formed from a tube having a straight passage by pLicing 
therein a rod, filed or dressed to form the passage, the rod being held 
in place by frictional contact. That form of construction is ex- 
plicitly covered by the thirteenth claim of the patent. The opéra- 
tion of the apparatus, as affected by the narrowing passage, is thus 
described : 

"The liquid hj'droearbon passing from the vessol, 10, through the tubes, 9 
and 4, to the vaporizing-tube, 12, is there vaporized by tlie heat from the flamo 
conoentrated through the chimney arranged in close proximity «nder said tube. 
The tube, 9, being larger than the tube, 4, and the tube, 4, larger than the va- 
porizing-tube, and tlie passage in the vaporizing-tube decreasing in size froin 
inlet to outlet, it is appai'ent that by reason of tlie constant decrease in size of 
the passage from the inlet of the liquid into the pipe, 9, to the exit of the vapor 
from the vaporizing-tube, any back pressure in the tubes gonerated during the 
process of vaporization meets the least possible frictional résistance, and the exit 
of the vapor will be steady, and cannot puff and blow and cause uneven pres- 
sure. In other words, by tlie arrangement and construction of the passages as 
shown, but leaviug thom otherwise clear of any packing or filling material, the 
particles or molécules of the liquid as they expand or are conveited into gas 
may exert their pressure in a rearward direction, and not tend, as in the usual 
burners, to force the gas out through the tip under uneven impulses." 

This feature of tlie invention is emphasized by the pi-oceedings in 
the patent ofïice. The claims first present(>d did not; eiubody it, and 
were rejected upon référence to prior patents. To avoid the référ- 
ences the feature Wiis introduced, lli-st witliout specifyiug in the firsC 
and third claims in wliich dircîction the jiassage should narrow, but 
flnally, in respouse to the spécifie demand of tlie oftice, defining the 
direction by insertiug the words "towards its discharge end." The 
advantages of tlie tapering bore were explained at length by the 
atto! neys of the applicant in the letter of January 14, 1898, in which 
the following statement was made, distinguishing the tapering bore 
from other means for retarding the tlow of the liquid: 



90 97 FEDERAL REPORTER. 

"The taperlng bore, however, is to be distingulshed from those burners in 
whicb tlie passages are fllled wlth sand, cotton, and the like, for retarding tlie 
flow of the liquld. They hâve jiist the opposite effect from the chamber with 
the gradually decreasing bore, in that as the liquld is converted Into gas the 
sudden expansion thereof cannot act in a rearward direction, but must of neees- 
sity force the gas out through the discharge opening." 

And again in tlie letter of ilarcli 29, 1898, they said: 

"Regarding the Gerinan patent cited against claims 4, 13, and 14 [présent 
daims 4, 10, and 11], it Is apparent from examluer's statement that it has no 
tapering longitudinal bore; and, inasmuch as neither the Oorby nor the Davis 
patent hâve it, the référence would seem to be unavailable. In connection with 
the German patent, and any other which may bave the supply tube or the 
giineiuting chamber iilled with wire nettlng, asbestos, sand, or the like, we 
would say that we are informed that they do not produce the resuit hère ob- 
tained, namely, the steady flow of the gas. Any fluid which has once passed, 
aud is then converted iuto gas, will exert its explosive force towards the outlet, 
and consequently will produce a pufflng fiame." 

Tlie response of the office was: 

"Claims 1, 3, and 10 are rejected on Haggerty of record, which shows the 
full matter specifled. Thèse claims do not récite the generating tube as taper- 
ing towards the discharge end, whicb, by applicant's argument, is the essential 
feature of this generating tube." 

This objection and others having been obviated by the necessary 
aniendnients, the letters were allowed to issue. 

The lainp made by the appellaut differs from that of the patent 
in that the bore in its generating tube is without taper, "and is 
stuffed with a aller of asbestos wicking," and the sole question is 
wliether by reason of that différence the proof of infringement fails. 
An important phase of the question has not been referred to in the 
discussion. A patent covers only known équivalents. Except that 
the desired resuit is eflected by both constructions, there is in 
the record no évidence of mechanical equivalency between the two, 
and that they<were not known to be équivalent means for producing 
the desired resuit when the patent in suit was applied for and issued 
is put beyond doubt by the correspondance already quoted. The 
j;rinciple on which the tapering tube was supposed to act was ex- 
plained, and it was said, on information derived presumably from the 
patentée, that wire netting, asbestos, or the like, in the supply tube or 
in the generating chamber, "do not produce the resuit hère ob- 
tained, namely, the steady flow of the gas"; and to emphasize the 
proposition, by explanation of the theory of action, it was added 
that "any fluid which has once passed, and is then converted into 
gas. will exert its explosive force towards the outlet, and consequently 
will produce a puffing flame." Expérience demonstrates that this 
is not true when there is an asbestos wicking in the generating 
chamber, but it remains true that the asbestos wicking so used in a 
tube of even bore was not known to the patentée, and probably not 
to others, as the mechanical équivalent of the tapering bore for the 
purpose attributed to the latter; and, now that such wicking in the 
tube is shown to produce the desired resuit, it is yet unproved that 
both forms of construction operate in the same or a similar way to 
produce the desired resuit. Tlie doctrine of Corning v. Burden, 15 
How. 252, is familiar, that "it is for the discovery or invention of 
some practicable method or means of producing a bénéficiai resuit or 



ARI.INGTON MFG. CO. V. CELLULOÏD CO. 91 

effect that a patent is granted, and not for tlie resuit or eiïect itself." 
See Westinghouse v. Power-Brake Oo., 170 U. S. 537, 555, 18 Sup. Gt. 
707. 

While further discussion is not necessary to a détermination of 
the case as presented, it may be of use to consider to wliat estent 
the daims are limited by the amendments made to meet the rulings 
of the patent olïiee. On that subject it is to be observed that the 
doctrines of équitable estoppel, or estoppel in pais, invoked in behalf 
of the appellee, are not involved or applicable. The estoppel which 
arises in such cases is of the nature of estoppel by contract, and its 
seope in a particular case, like the meaning of a contract, is a matter 
of the interprétation and construction of the terms used according 
to their fair meaning. In Bail & Socket Fastener Co. v. Bail Glove- 
Pastening Co., 5 U. S. App. 588, 651, 7 C. C. A. 504, and 58 Fed. 824, 
it was said, "The rule touching the effect of such amendments has 
been several times laid down by the suprême court in patent cases, 
although it is only a peculiar application of the gênerai principles of 
law relating to the interprétation of Instruments." At the same 
time, as was said in Eeece Buttonhole Mach. Co. v. Griobe Buttonhole 
Mach. Co., 21 U. S. App. 244, ;370, 10 C. 0. A. 203, and (il Fed. 967, 
"it defeats the very essence of this rule to extend it to what was in- 
serted inadvertently, or to push the construction of what was thus 
inserted inone direction, when it is plain from the whole transac- 
tion that the parties inserting were looking in another." There is 
no danger of such a mistake of the meaning of what was doue in the 
case before us. That there was an intelligent purpose, compelled 
by the explicit requirement of the patent office, to make the taper- 
ing bore the distinctive feature of the combination, there is no room 
for doubt; and, not stopping at that, the possibility of substituting 
an asbestos or other filling in a tube of uniform bore was denled. 
Whatever, therefore, might otherwise hare been the scope of the pat- 
ent, it cannot be allowed to include what was expressly and so clearly 
excluded. The same considérations forbid that the fourteenth daim 
shoiild be deemed to hâve in this respect a wider scope. Thèse views 
seeming to exclude the possibility of évidence to sustain the charge 
of infringement, the decree below is reversed, and the cause remand- 
ed, with direction to dismiss the bill. 



AKLIXGïON MFG. CO. v. CELLULOÏD CO. 

(Circuit Court of Appeals, ïliird Circuit. September 22, 1899.) 

No. 30. 
Patents — Invention. 

It is not enough to sustain a patent for a eompoimd tliat it shall be 
novel and useful, but its production must also involvc invention or dis- 
covery. 
Same— Pyboxylisb Compounds— Imitation Onyx. 

ïhe Stevens & Harrison patent, No. 546,300, for a motliod of producing 
a pyroxyline compound in imitation of onyx, is void for want of patent- 
able novelly and invention; the metliod described Iiavins been anticipated 
by the France iftethod of mailing imitation agate and carnclian, and also 
by the niethod diselosed in the Mehling patent, No. 211,800, for a method 
Of manufacturing artificial stone veneer. 
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3. Same— Articles of Cel-luloiD. 

The Thurber & Schaeter patent, No. 642,452, for improvemeut in cellu- 
loïd articles, and in tlie process of manufacturing tlie same, is void for 
want of invention in eitlier the product or method of production. 

Appeal f rom the Circuit Court of the United States for the District 
of New Jersey. 

J. R. Bennett, for appellant. 

J. E. Hindon Hyde and Frédéric H. Betts, for appellee. 

Before DALLAS, Circuit Judge, and BUFFIKGTON and BR^\D- 
FOKD, District Judges. 

BRADFOED, District Judge. This is an appeal from an inter- 
locutory decree sustaining letters patent No. 546,360, issued Septem- 
ber 17, 1895, to Stevens & Harrison, and No. 542,452, issued July 9, 
1895, to Thurber & Schaefer. Both patents are owned by tlie ap- 
pellee. The défenses are lack of novelty and of invention and non- 
infringement. This appeal bas twice been argued, by reason of the 
retirement of Judge Butler from the bench after the tirst hearing and 
before a conclusion was reached as to the disposition of the case. 

The claims of patent No. 546,360 are as follows: 

"1. The method of producing a pyroxyline eompound in imitation of onyx, 
consisting, first, in forming the light-tinted parts in solidilied strata; second, 
cutting through thèse strata across their edges; third, iuserting, coloring mat- 
ter between the eut parts, and, fourth, solidifying the whole into bloolcs, 
shapes or masses, substantially as described. 

2. The method of producing a pyroxyline eompound in imitation of onyx, 
consisting, flrst, in forming the light-tinted parts in solidified strata; second, 
cutting through thèse strata across their edges; third, inserting a pyroxyline 
composition of a différent color between the eut parts, and, fourth, solidifying 
the whole into blocks, shapes or masses, substantially as described. 

3. A pyroxyline eompound in imitation of onyx, consisting of two or more 
light tints in solidified strata with lines of a différent color breaking through 
or crossing the edges of thèse light-tinted strata, substantially as described. 

4. A rod or sheet of pyroxyline composition in imitation of onyx, consisting 
of two or more light tints with streaks of a darker color breaking through or 
interspersed with the lighter tints, substantially as described." 

This patent cannot be sustained on the ground merely that the 
production of a pyroxyline eompound in imitation of onyx or its 
production in the manner described in the spécification was novel. 
It is necessary that sucli production should also hâve involved inven- 
tion. As was said in Thompson v. Boisselier, 114 U. S. 1, 11, 5 Sup. 
et. 1047: 

"It is not enough that a thing shall be new, in the sensé that in the shape 
or form in which it is produced it shall not hâve been before kuown, and 
that it shall be useful, but it must, under the constitution and the statute, 
amount to an invention or discovery." 

The properties and characteristics of celluloïd and other pyroxyline 
compounds were understood long before the date of the alleged 
invention. It was known that they could be rendered plastic by 
beat and when in that condition moulded or pressed into such shapes 
or forms as might be desired. It was also known that by the intro- 
duction of coloring matter différent colors or tints could be imparted 
to the flnished product and that by subjecting, while plastic, two or 
more sheets or pièces of celluloïd différent in color or tint to a rolling 
or other kneading or mixing process the différent colors or tints 
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could be blended in such maimer in tlie finisiied pioduct as to présent 
a variegated, A'eined, mottled or clouded appeaiance, and cause sucli 
product to iniitate a vai-iety of natural objeets or substances. In- 
deed in the spécification of tbe patent it is said : 

''Solid or massive pyroxyline r-ompomids, as Is well known, owe tlieir com- 
mercial importance laigcly to tlieir susceptibility to coloring treatincnt aiul 
mardpulations essential to the production of imitations of natural substances— 
like mottled amber, tortoise-shell, veined ivory, carnelian, &c. * * * 
Methods of coloriufi; the pyroxyline compositions uscd are well known and it 
is unnecessary to describe the coloring-matter or pigments used." 

In view of the prior state of tbe art as disclosed in the record, we 
do not think that either the production or tlie method of production 
of the onyx base involved invention, but rather the exercise of judg- 
ment and slvill in the sélection and coinbination of colors and in tiie 
régulation of tbe amount of rolling or kneading which the plastic 
celluloid should undergo in order to effect the desired blending of 
tints and shades. Was there patentable novelty or invention in tbe 
cutting of the layers or strata of the celluloid and the insertion be- 
tween tbe eut parts of coloring niatter for tbe imitation of tbe streaks 
or Teins of the natural onyx? It appears tliat the coniplainant and 
its predecessor, The Celluloid Manufacturiug Company, as early as 
1884 manufactured and bave since continued to manufacture from 
celluloid imitation agate and camelian by the method described and 
clainied in tbe France application for a patent for "Improvements in 
Manufacture of Pyroxyline Componnds, sucb as Pyralin, Celluloid, 
etc." We quote from the application as foUows: 

"In i^racticing this invention I adopt the following method, susceptible of 
infinité variation, of extrême simplicity, and by which every possible form 
of agate may be imitated with great accuracy. I flrst prep-are sheets of two 
colors, mottled in the manner commonly used in known processes for imitating 
gray agate, a description of whicli will fully explain my invention as applled 
to ail. When sufficient sheeting is prepared to form a cake the sheets are 
plaoed one upon auother, and to the upper side of every alternate sheet a 
thin veneer is applied, said veneer being formed from a thin, transparent 
sheet, suitably colored. The color in the présent instance is of the kind known 
as 'ruby.' The veneer is attached to the sheet by passing them together be- 
tween the calendcring rolls. The sheets are theu eut up into strips, each of 
the latter measuring about two inches from top to bottom. Being eut from 
the flat side of the sheet they are easily manipulated and bent to any desired 
shape. They are then 'laid up' in the press, the strips having veneer attached 
being so placed that the veneer sheet rests on its edgo, and with suljstantially 
equal intervais between the veneers. When the cake is formed the finished 
sheets are eut, or planed, from the top of the cake, so that the sheets of veneer 
will appear therein as fine lines, or bands, of color runniug across the face 
of the sheet. The strips may be laid in various ways, and with the veneer 
at any distance apart, so that a great variety of novel efflects may be pro- 
duced. * « * 1 hâve stated tliat the sheets ave eut into strips of alaout 
two inches from top to bottom, thèse being laid up in the press to form a cake, 
strips having veneer attached being inserted at regular intervais. It should 
be mentioned tliat the thickness and width of tliese strips are matters which 
are left to the judgment and taste of the manipulator, as they are eapalile of 
an infinité variation without departing from my invention. * * * What 
I elaim is — 

1. The method described for manufacturing pyroxyline componnds in imi- 
tation of agate and similar minerais, said metl)od consisting in forming sheets 
of said compounds of suitable colors and mottling, attaching a colored veneer 
to the upper face of the upper slieets, cutting said sheets in strips, laying up 
said strips in the press with the veneers upon their edges and at suitable in- 
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terv'als, pressing tlie wliole inlo a cake and rattlug, or plauing tlie finislied 
sheets from said cake, substantially as described. 

2. The method described for producing pyroxyline compounds In imitation 
of agate, the same consisting in forming strips of said compound of suitable 
colors, attaching to a suitable uumber of such strips tliin slieets of colored 
veneer, laying up said strips in a press with the veneers at stated Intervais 
and arranged upon their edges, pressing the whole into a cake and eutting the 
same into sheets, substantially as described. 

3. As a new article of niaunfacture, a sheet of pyroxyline compound in imita- 
tion of agate, consisting of suitably colored portions separated by lines of 
différent colors, said Unes being formed of thin portions of a similar compound 
of différent color imited in a homogeneous mass with the other parts, sub- 
stantially as described." 

By the method above described the veneer contaiiiing the coloring 
matter used for producing the veined or strealied etïect in imitation 
agate is placed on and by pressure in the calender rolls attached to 
the upper side of each alternate sheet of celluloid in a séries of slieets 
from which the "calîe" is to be formed. The sheets are then eut 
into strips and the latter are placed on edge in a press whereby 
substantially equal intervais are left between the veneering in the 
alternate sheets as contained in the strips. When the "cake" is thus 
formed the flnished sheets are eut or planed from its top and disclose 
the veneer "as fine lines, or bands, of color running across the face 
of the sheet." By this method the veins are either lines substantially 
straight and parallel to each other or curved lines substantially cor- 
responding in curvature and direction. The irregular veins or 
streaks in the natural onyx, it is true, cannot be imitated by this 
method. Bj the method of the patent in suit the imitation onyx 
base is formed before the insertion of the coloring matter represent- 
ing the veins and streaks. By the France method the coloring mat- 
ter representing the veins and streaks is applied before the formation 
of the imitation agate base. It is not necessary, however, to rest 
our conclusion that the Stevens & Harrison process lacks novelty and 
invention upon the France method alone. The spécification in let- 
ters patent No. 211,860, dated February 4, 1879, issued to John A. 
Mehling, for "Improvements in Artificial Stone Veneer," discloses a 
method of making artificial marble and other stone which in its rela- 
tion to the production of imitation veins, streaks or bands, we think 
is substantially identical with the method of the patent in suit. The 
spécification in the Mehling patent is in part as f ollovvs : 

"lly improvements hâve relation to the ornamentation of wood, stone, métal 
or other material by the application thereto of a thin eoating or veneer of arti- 
ficial stone; and said improvements consist In the production of a new and 
useful article, as will be hereinafter first fully described, and then pointed out 
in the claim. ïhe desirability and utiîity of a veneer of artificial marble or 
other stone for purposes of ornamenting mantels, wainscoting, furniture, 
caskets, &c., are obvious from a considération of the Inexpensive nature of 
the material and the highly ornamental effects which niay be produced by its 
application. * * * In accordance with my improved method the surface 
which is to be veneered should be prepared in some suitable way so as to 
bold the marble or stone. * * * i take cernent or plaster (Keene's or 
other -Suitable ground cément preferred,) mix with water to about the consist- 
oncy of butter, then add colors, which must vary in accordance with the stone 
desired to be imitated. The colors might be mingled in the dry state with the 
cernent. The cément is next rolled ont to the thickness desired and placed 
upon the prepared surface to be ornamented, or it may be rolled directly upon 
this surface, as is désirable in many cases. » * * To produce a veneer 
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wliich sliall represeut an inlaid surface, as in Fig. 1, I roU out the material, 
as before, to any thickness required, and eut out the places to be fllled with a 
chisel or similar implement. The places thus left are fllled with other material 
made to represent différent stones. This cutting should be aceomplished while 
the material is yet plastic; or, i<: done when it is hard, tlie body-coating must 
be made wet, by which it is soon softened, and the filling should immediately 
foUow. The surface is then dressed off, and, when dry, may be polished as 
before. Instead of cutting through the veneer, I find it préférable in some 
cases— as when several pièces are to be made of the same design— to stamp 
the required indentations in the plastic material by use of a surface having 
corresponding ribis or projections: or, if the material bas already hardened, 
the outlines of the design to be inlaid may be eut with a knife in stamp shape. 
This is mueh quicker and gives more uniform results. Into the indentations 
thus produced the re<iuired inlay material is plaeed, and the whole iinished off 
as Ijefore. So far as the invention is concerned, it is intended to cmploy any 
of the known bases for the artiflcial stone, except, of course, such as will not 
admit of manipulation as explained." 

That the Meliling metliod relates to cément wliile tliat in question 
relates to celluloid or otlier pyroxyline compounds is a wholly imma- 
terial différence. The two methods cannot be distinguished f rom eacli 
other in their relation to the production of artiflcial veins, streaks 
or bands. In each the base is flrst formed. In each the base while 
plastic is then eut or lias the required indentations stamped in it. 
In each the coloring matter is then inserted in the cuts or indenta- 
tions, as the case may be, to produce the desired imitation. The 
solidification of "the whole into blocks, shapes or masses, substan- 
tially as deseribed," after the insertion of the coloring matter in 
the cuts, clearly does not disclose either patentable noveltj' or in- 
vention. We feel constrained to hold that the presumption in favor 
of patent No. 546,360, has successfully been rebutted. 

The Thurber & Schaefer patent. No. 542,432, relates to an "Im- 
provement in Celluloid Articles and in the l'rocess of Manufacturing 
the Same." The clainis are as follows: 

"1. The process of manufacturing articles of celluloid or similar material, 
consisting in, flrst, .oerrating, or otherwise irregularly forming, the edge of the 
blank, and then subjecting the said blank to the action of dies to form the fiar- 
ing crinkled rim or border of the flnished article, substantially as deseribed. 

2. A iinished dish or plate made of celluloid, or similar material, having a 
body and a flaring crinkled rini or border, the edge of said rim or border being 
serrated or otherwise irregularly formed, and having the same edge as that of 
the blank from which the dish or plate was formed, substantially as deseribed." 

The défendant as early as the summer of 1893 nianufactured and 
sold celluloid boxes, baskets and trays with flaring and crinkled or 
fluted rims or borders. A sheet or blank of celluloid of the proper 
size was plaeed between the parts of a die, subjected to beat and 
rendered soft or plastic, and then pressed in the die, with the re- 
suit that such portion of the sheet as was not in contact with the 
die became flaring and fluted or crinkled. The material upon cool- 
ing became hard and any superfluous material in the rim or border 
was trimmed off by the use of a knife or saw. By the method of 
the patent in suit the blank is given a serrated or irregular edge 
before it is plaeed and pressed in the die. By the defendant's for- 
mer method whatever ornamentation or flnishing was given to the 
edge was imparted after the action of the die upon the blank. In 
view of the prior state of the art we fail to discover invention either 
in the product or method of production claimed in patent No. 542,- 
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452, Exception is taken by the complainant to the first, second and 
third assignments of error as being too gênerai, vague and in- 
definite. The nature of the decree appealed from is such as to ren- 
der greater particularity unnecessary, if not impracticable. Having 
reached the conclusion that the patents in suit for the reasons given 
cannot be sustained, no opinion is expressed on the contention by 
the défendant that the method described in claims 1 and 2 of patent 
No. 546,360, includes merely a séries of mechanical manipulations 
and as snch is not patentable. 
The decree below is reversed with costs. 



EICKARD et al. v. DU BON. 

(Circuit Court, D. Connecticut. August 28, 1899.) 

No. 972. 

1. Patkkts — Infrtngkment — Art of Màturing Tobacco Lkaves. 

Tlie Rickard and Long patent. No. 604,.S38, ter an Improvement In 
the art of màturing tobacco leaves, which, as described, consists in spray- 
tag the leaves of the growing plant, at about the time they reach maturity, 
■with alkall In solution, such as potash, which gives them a spotted 
appearance, if valid, can only be sustalned on the claim that such treat- 
ment promotea the burning quality of the leaf when used as a cigar 
wrapper; and, although its daims are broader, it cannot be construed 
to cover the use for such spraylng of an alliali which Is not a combustlon- 
produclng agent. 

3. Sam B— Construction of Claims. 

A broad clalm to Include an entire class as équivalents,— as ail alkalies, 
—cannot be sostained where some members of the class do not possess 
the properties required to accomplish the only resuit which can glve 
valldity to the patent. 

This was a suit in equity by CSyde A. Eickard and Edward N. 
Long against John A. Du Bon for infringement of a patent. On 
final hearing. 

Pennie & Goldsborough and Francis T. Chambers, for complain- 
ants. 
William E. Simonds and Arthur L, Shipman, for défendant, 

TOWNSEND, District Judge. The bill and answer herein raise 
on final hearing the questions of validity and infringement of com- 
plainants' patent, No. 604,338, granted May 17, 1898, to Kickard and 
Long, for the "art of màturing tobacoo leaves." It will be neces- 
sary first to revievs^ the history and explain the status of this unique 
case. For a cigar wrapper it is désirable to hâve a neutral leaf, 
without such a pronounced tobacco taste as to interfère with the 
flavor of the Aller, and of a light color, which burns better. Sumatra 
tobacco leaf, because it possesses thèse qualities, is greatly in de- 
mand as a wrapper for cigars. It is more generally spotted than 
any other tobacco, and, when so spotted, its value is greatly en- 
hanced. Spotted tobacco generally commanda a higher priée than 
plain tobacco. Whether this is because it is supposed to be Su- 
matra tobacco, or because the présence of the spot indicates a bet- 
ter quality, is not clear. The fact of the superior quahty and higher 
price of spotted Simiatra having attracted the attention of Messrs. 
Kickard and Long, they instituted a séries of expérimenta to pro- 
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duce an imitation of said tobacco, which culminated in the patented 
process. Tliis process consists in spraying "tlie leaf, wliile tlie plant 
is still gi'owing, at about tlie time the leaA-es hâve reaclied tlieir 
maturity," with an alkali in sobition, sucli as potasli. whieii it is al- 
leged in the spécification "would greatly increase the burning qual- 
ity of the leaf wken used as a wrapper; and it bas been found that 
the Chemical is more thoroughly distributed throughout the body 
of the leaf by applying the sanie to the leaf in spo1s, and allowing 
the leaf to absorb and assimilate the chemical." The claims of the 
patent are as foUows: 

"(1) An improvement in the art of treating tobacco leaves, wliich consists 
In applying a combustion-promoting a,sent to tlie loaves of a growing plant, 
substantially as described. (2) An improvement in the art of treating to- 
bacco leaves, which consists in applying an alkali to the leaves of a grow- 
ing plant in spots, substantially as rlescribed. (3) An improvement in the art 
of treating tobacco leaves, which consists in applying a mixture of potash and 
glycérine to the leaves of a growing plant in spots, substantially as de- 
scribed." 

The first of the varions défenses to be conwidered is the claim that 
the patent is void because of lack of utility. ïhat the prime object 
of the patentées was to produce a frauduleut imitation of Sumatra 
is conclusively established by the following statements in the orig- 
inal spécification: 

"This invention relates to the art of treating tobacco leaves which ai'e 
employed as wrappers for cigars, and it has for its object to provide a process 
for discoloring the leaves in spots, so that the same will accurately and truly 
simulate the well-known spotted Sumatra wrapper or tobacco leaf. As is well 
known, the Sumatra wrapper, or tobacco leaf, is provided with a number of 
isolated, discolored spots, which appear more or less white, and which make 
their appearance during the growtli of the plant. ïhese spots bcing présent 
in certain Sumatra tobacco leaves, the tobacconist and purchaser can always 
readily identify the leaf, and such spots, therefore, amount practically to a 
trade-mark in themselves, which at once indicates that the wrapper or leaf 
is a Sumatra export. The quality of a Sumatra leaf is eommonly believed 
to be somewhat superior to an American leaf, and this fact, taken in con- 
nection with the duty levied thereon, gives tlie saine a high marketable value. 
Thèse facts are mentioned to emphasize the characteristics of a Sumatra 
wrapper, or tobacco leaf, and also to emphasize the great desirability of re- 
producing the Sumatra spots in other tobacco leaves. This invention, there- 
fore, contemplâtes providing means for discoloring a tobacco leaf in spots, so 
that its identity cannot be distinguished from the ordinary Sumatra leaf; 
and to accomplish this resuit it is designed to employ such chemical or other 
means as will partially deaden the life of the leaf in isolated spots, so that 
such spots will beconie discolored, and partially or completely bleached, while 
at the same time remaining sufiiciently soft and pliable so as not to destroy 
the usefulness of the leaf as a wrapper for cigars." 

The examiner of the patent oflice rejected the application, and 
found, inter alla, as follows: 

"The spécification clearly shows that the object applicants hâve in view 
is déception. Heretofore cigar manufaeturers and leaf-tobacco dealers bave 
had to dépend upon their supply of spotted tobacco only as nature produced 
it in or on the leaf; and as the spotted leaf is only a smull porcentage of 
the leaf grown, and as almost every smokcr sélects a spotted cigar in préfér- 
ence to one not spotted, the demand is greater thau tlie supply for spotted 
cigars, and the compétition among cigar manufaeturers for the spotted leaf 
has made the priée of it advance vory much, Icaving large cjuantities of the 
unspotted leaf on the market, almost unsalable. * » * ïq imitate this 
97 F.— 7 
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spotted dlsease In a purely mechanlcal way by the application to thie grow- 
ing plant or the gathered leaves, and to sell domestic tobaeco in compétition 
with the Imported Sumatra tohacco on the basis of the spotted character of 
the leaf , is a déception and a fraud." 

The attorneys for the applicants thereupon amended the applica- 
tion so as to State as the only reason for spotting the leaves the 
increasing the burning qualities thereof. This application was re- 
jected by said examiner, and on appeal by the examiners in chief , 
on the ground that "the main, and practically the sole, purpose of 
applying a chemical to the leaf in spots is to imitate the Sumatra 
leaf." The examiners add: 

"Even if this had not been stated in the spécification as originally flled, it 
would still be apparent that this, and this only, is the real purpose. The 
fact that it was originally stated to be the purpose only serves to conflrm the 
belief that this is the real purpose." 

On appeal to the commissioner of patents, however, new évidence 
of utility was introduced, and he reversed the décisions of the exam- 
iners, saying: 

"Appellanls hâve now disclaimed ail Intention of using the process fraud- 
ulently," and, as "the évidence of experts leads me to believe that the process 
is useful for some purpose, the appellants are entltled to a patent." 

Although I am inclined to agrée with the conclusion of the exam- 
iners, rather than that of the commissioner, yet because of the 
peculiar character of the monopoly afforded by a patent right, and 
of the public interest therein, it bas seemed désirable to assume the 
correctness of the décision of the commissioner of patents that the 
patent is not void on the ground of fraud, and to détermine the ques- 
tion of the utility of the patented process. The testimony on the 
point of utility is conflicting. Complainants' witnesses assert that 
tobaeco artificially spotted with potash by the patented process rip- 
ens earlier, and contains a lesser amount of gum, and theref ore burns 
better. Defendant's witnesses assert that this process seriously in- 
jures the tobaeco by making holes in the leaf, by darkening it, by 
diminishing the available crop, and by materially injuring the burn- 
ing quality of the leâf. And yet thèse same witnesses are con- 
fessed infringers, who, in spite of thèse disastrous résulta in the 
ârst year, hâve hastened again to invite disaster and tempt Provi- 
dence the second year, and who hâve urged a speedy disposition of 
the case in order that they may hâve time this year to vie with 
the patentées and their licensees in deceivlng the public, free from 
the péril of an injunction against involving themselves in ruin. In 
thèse circumstances it would, perhaps, be proper to dispose of the 
case on the familiar principles applied by courts of equity where 
the parties are in pari delicto: For the reasons already stated, 
the case will be disposed of on the merits. The only claim of utility, 
except to deceive, on which this patent can possibly be sustained, 
is that its process may promote the burning quality of the leaf. 
Défendant uses a solution of caustic soda, burnt sugar, molasses, 
and glycérine. It is proved that caustic soda is not a combustion- 
produeing agent, therefore it does not infringe the flrst claim, and 
cannot be the équivalent of potash in the one feature essential to 
give validity to the patent, and therefore does not infringe the 
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tliird claim. If, however, as is claimed by complainants, caustic 
soda is the équivalent of potasli, the third claim of the patent is 
invalid for lack of utility. The second claim is for the use of an 
alkali, substantially as described, thereby including any alkali such 
as potash. The fact that one kind of alkali, such as potash, namely, 
caustic soda, does iiot promote tlie burning quality of the leaf, and 
the lack of évidence that the patentées had ever experimented with 
other alkalies, show that the second claim is void either for lack of 
utility or because it is broader than the alleged invention. In Mathe- 
son V. Campbell, 24 G. C. A. 389, 78 Fed. 910, it was decided that a 
imtentee "cannot speculate upon équivalents of his claims of inven- 
tion, and thei'c^by cause the public to resort to experiment in order 
to détermine the scope of the claims of his patent." If the second 
claim can be sustained at ail, it must be so construed as to include 
only such alkalies as improve the burning quality. In any event, 
défendant, in making spotted tobacco, has only appropriated the de- 
ceptive and fraudulent élément of complainants' patent, but, as he 
has not iraproved the burning qualifies of the tobacco by the use of 
the alkali of the second claim, or of the potash and glycérine of the 
third claim, he has not infringed. 

Thèse conclusions dispense with the necessity of considering the 
further défenses that the patent is void because it covers a method 
an essential élément of wliich is the function of a plant, or because 
it lacks patentable novelty, or because the spécification is insuffl- 
cient. Let the bill be dismissed. 



WESïINGHOrSE BLECrEIC & MANUFACTLTpaxG CO. v. TRIUMPH 

ELECTRIC CO. 

(Circuit Court of Appeals, Sixtli Circuit. October 3, 1899.) 

No. 6G4. 

1. Design Patent.s — Construction of Statute — Patemtabti.ity. 

Tlie purpose of congress in authorizing tlie gr.aiitliig of patents for de- 
signs is to give encouragement to tlie décorative arts, and in the provision 
of Rev. St. § 4929. wliicli autlîorizes tlie issuance of a patent to any person 
wlio has invented and iiroduced "any new, useful and original slmpe or 
configuration of any article of manufacture," the word "useful," which 
was introduced by the revision of 1870, does not require that the shape 
or conflgnration of an article, in order to be patental)le, sliall add some 
new utility to the article, but is used merely to exclude such things as 
might hâve a vicions or corrupting tendency, and a new and original de- 
sign for an article may be patentable where it merely improves its appear- 
ance. 

2. Samk— Frame for Elkctkic Machines. 

ïhe Schniid design patent, No. 21 .41(5, for a design of a configuration of a 
frame for electric machines, the only originality claimed for wiiich is the 
curvature of the bases of the pillars for supporting the shaft, and of the 
supports to the cylinder frame for tlie fleld, does not disclose patentable 
invention, and is void. 

x\ppeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This is an appeal from a decree of the circuit court dismissing the 
biU of the Westinghouse Electric & Manufacturing Company against 
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the Triumph Electric Company, seeking- to enjoin the alleged in- 
fringement of a design patent {Éo. 21,41(5) issued March 22, 1892, to 
Albert Schmid, and assigned by Schmid to the complainant. The 
patent was for a design of a new and useful configuration of a frame 
for electric machines. The frame is seen in Figs. 1 and 2 of the 
patent: 
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The patent saya: 

"The leadlng feature of the design Is the gênerai configuration of the frame 
with the extensions which constitute the supporting pillars for a shaft. A 
représenta this frame. The bottom portion Is of a somewhat rectangular shape, 
belng rounded, however, at the corners, as indicated at a. The central portion 
is cylindrical in form. It la located nearer to one end of the base than the 
other, and its aides, restlng upon the base, are curved, as indicated at a«. 
The pillars, a^, rise from the bottom portion or base at opposite ends. The 
aides of thèse pillars are of curved contour, as shown at c, gradually sinlting 
to the base, and joining or nearly joining the curves of the adjacent edges of 
the cylindrical portion, thua giving a pleasing appearance to the structure. 
Owing to the greater distance of the cylindrical portion from one end of the 
base than the other, the curves will unité less aeutely at one end than at the 
other. What I claim as my invention is the design for the frame of a machine 
Bubstantially as hereln shown and described." 

Wesley G. Carr, for appellant. 
L. M. Hosea, for appellee. 

Before TAiT? and LUKTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating the facts). Section 4929 of the 
Revised Statutes provides that: 

"Any person who by his own Industry, genius, efforts and expense, has In- 
vented and produced (1) any new and original design for a manufacture, bust, 
statue, alto-relievo or bas relief; (2) auy neve and original design for the 
printing of woolen, silk, cotton or otUer fabrics; (3) any new and original im- 
pression, orna ment, pattern, print or picture to be printed, painted, cast or 
otherwlse plaeed on or worlied Into any article of manufacture; (4) or anj 
new, useful and original shape or conflguratloa of any article of manufacture, 
the same not having been known or used by others before his invention or 
production thereof, or patented or described in any printed publication, may, 
upon payment of the fee prescrlbed and other due proceedings had, the same as 
in cases of Invention or discoveries, obtain a patent therefor." 

Of this statute the suprême court says, speaking by the chief 
justice, in the case of Smith v. Saddle Co., 148 U. S. 674-678, 13 Sup. 
et. 768, 769: 

"The first three of thèse classes plalnly refer to omament or to ornament and 
utility, and the last to new shapes or forms of manufactured articles; and It 
iB under the latter clause that this patent was granted." 

The same is true of the patent in suit, and the question is whether 
that which is hère claimed to be a patented configuration is new, use- 
ful, and original, and is the shape or configuration of an article of 
manufacture. The court below held that the term "useful," which 
was introduced into the statute by the amendment of 1870, required 
that the shape or configuration should embrace some new utility, 
and that, as the patent in suit was conceded not to involve any 
utility différent from that presented in other and previous machine 
frames, the patent was void. We should think it very doubtful 
whether the word "useful," introduced by revision of the patent laws 
into the statute, is to hâve the same meaning as it has in the section 
providing for patents for useful inventions. The whole purpose of 
congress, as pointed out by Mr. Justice Strong, speaking for the su- 
prême court, in the case of Gorham Co. v. White, 14 Wall. 511, was 
to give encouragement to the décorative arts. It contemplated not 
so much utility as appearance. "The law manifestly contemplâtes 
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that giving certain new and original appearances to a manufactured 
article may enhance its salable value, may enlarge the demand for 
it, and may be a meritorious service to the public. * * * It 
is the appearanee itself which attracts attention and calls out favor 
or dislike. It is the appearanee itself, therefore, no matter by what 
agency caused, that constitutes mainly, if not entirely, the contribu- 
tion to the public which the law deems worthy of recompense." This 
décision was rendered at a tinae when the statute of 1861 was in 
force. ^ By that statute a design patent was provided for "any new 
and original shape or configuration of any article of manufacture." 
The word "useful" did not appear in this phrase. It did, however, 
appear in another part of the same section, to wit, "any new and 
useful pattern, or print, to be either worked into or worked on, or 
printed, or painted, or cast, or otherwise fixed on any article of 
manufacture." By the act of 1870, which was a revision as well as 
amendment of the patent laws, the word "useful" was transferred 
from the office of qualifying patterns and prints to that of qualify- 
ing shapes or configurations of matter. 12 Stat. 246. We cannot 
infer from the transfer of a single word from one phrase to another, 
where both are in pari materia, that thereby, as to one of the classes 
of designs protected by the statute, the whole purpose of congress, 
as pointed out by the suprême court, was changed. We must infer 
that the term "useful" was inserted merely, out of abundant caution, 
to indicate that things which were vicions and had a tendency to 
corrupt, and in this sensé "were not useful, were not to be covered by 
the statute. As already said, the statute is a revision, and the pre- 
sumption of the législative intention to change the meaning by a 
change of language is by no means so strong as when the sole object 
of the statute is to amend. We concur in the opinion of Mr. Com- 
missioner Hall in Ex parte Schulze-Berge, 42 O. G. 293, in which he 
says: 

"There ean be no doiibt that an invention, to be the subject of a meehanical 
patent, must possess utility or usefulness; but it is a usefulness which relates 
to mechanics, — the modification or control of physical forces. On the other 
hand, the subject of a design patent may also be useful in an entirely différent 
sensé or direction, aud I think the word 'useful,' in the statute (section 4929, 
Eev. St.), is employed in a différent sensé. The subject of invention, so far as 
form or shape or configuration is concerned, must be useful in the sensé that it 
tends to promote pleasure, reflnement, comfort, depending upon the sensé of 
the beautiful. It must be useful in the sensé that it must not be mischievous, 
obscène, or tending to produee evil or -wicked reflections. Invention in this 
field of art relates to the intangible, and its power consists in its ability to 
awaken pleasant and agreeable sensations, conceptions, and thoughts, and the 
usefulness involved is that which brings about thèse results." 

See, also, Ex parte Norton, 22 O. (t. 1205; Kraus v. Fitzpatrick, 
34 Fed. l . 

It is further objected by the appellee that the f rame of the electric 
machine is not an article of manufacture, within the meaning of the 
statute above quoted, and that a design patent cannot be granted 
for the configuration of what is part oif a machine, rather than an 
article of manufacture, within the meaning of the law. The ques- 
tion is not free from difflculty, and we do not find it necessary to 
consider it. Assuming that a frame for an electric machine might 
be made the subject of a design patent, we are cloarly of opinion that 
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the frame here patented was not new or original, in view of tlie ex- 
isting State of the art. 

It is conceded on behalf of the appellant that the physical and 
méchanical necessities of the electric machine, of wMch the subject- 
matter of this patent was to form the frame, required a cylindrical 
frame in which should be the field of the multipolar dynamo, and in 
which the armature must revolve, and that there must be pillars at 
each side of this cylinder to support the axis or shaft of the armature. 
It is also conceded that it was a necessary méchanical arrangement 
that the field and revolvtng armature should be nearer to one of the 
supports than the other. Many forms of the frame of the electric 
machine hâve been introduced in évidence by model and drawing, 
and in each we flnd the pillars and cylindrical frame between; and 
the only distinction which counsel for complainant bas been alale to 
point ont between the patented design and previous fnrms is in the 
curvature of the base of the pillars, and of the bases of the supports 
to the cylinder frame for the fleld. In the patented design the bases 
of the pillars and of the cylinder are curved so as to make them al- 
most continuous from the cylinder to the pillar. In the Elwell 
Parker machine frame we flnd the curve at the base of the pillars, but 
with only a very slight curve, if any, at the base of the cylindrical 
frame. In the Alioth machine we find curved bases to the pillars, 
with a curved web Connecting one pillar with the cylinder, while the 
other pillar, though curved to the base, is not directly connected with 
the cylinder. As pointed out by counsel for the défendant, and 
Efl admitted by the witnesses for the complainant, the insertion of 
a small curved fillet at the base of the cylinder on each side would 
destroy ail material différence in appearance between the patented 
design and the Elwell Parker frame. It is further shown by the évi- 
dence that curves like this at the base of a standard or pillar are of 
the commonest use, and are at once suggested to the practieal build- 
er of such a machine, by the fa et that they render the casting of them 
much easier and more certain of success. In gênerai appearance 
the Alioth and the Elwell Parker machine are very like the patented 
design. The différence in the curve at the bottom is one which would 
suggest itself to any workman, and does not involve that exercise 
of the inventive genius which is as necessary to support a design pat- 
ent as a méchanical patent. Smith v. Saddle Co., 148 U. S. G74r-()79, 
13 Sup. et. 7(i8; Northrup v. Adams, 2 Ban. & A. 5G7, Ped. Cas. No. 
10,328; Fostcr v. Orossin, 44 Fed. 02, For this reason, and with- 
out considering the other interestiu^ questions presented in fuU in 
the briefs of counsel. we aflirm the decree of the circuit court, at the 
costs of the appellant. 



CHANDLER ADJUSTABLB CHAIR & DESK CO. t. TOWN OF WINBHAM. 

(Circuit Court, D. ConnecUcut Oetober 11, 1899.) 

Patents — Iufringement— Adjtjstable Supports pob Schooi, Fdrniture, 

The Koulstone patent, No. 508,557, for acljustable supporta for schooi 
furnlture, In view of the prior state of the art, Is a very narrow one; 
the esi5entlal features of the clalms beiug conûned to mère détails of coa- 
«truction. 
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Tliis was a suit in equity by the Chandler Adjustable Chair & Desk 
Company against the town of Windham for infringement of a pat- 
ent. On final hearing. 

Richard P. Elliott and Edward S. Beach, for complainant. 
Perkins & Perkins and Frederick L. Emery, for défendant. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raising the questions of validity and infringement of complainant's 
patent, No. 508,557, granted November 14, 1893, to Thomas E. Koul- 
stone for adjustable supports for school furniture. Complainant 
originally brought a suit under this patent and a Peely patent, here- 
after referred to, against the makers of the infringing device. Some 
testimony was taken, but the suit was not pressed, and this suit was 
brought, and thereafter it was agreed that the former suit should 
await the détermination of this suit. The défendant here*n is a 
mère purchaser and user, and the action is defended by the successors 
of the corporation which sold thèse desks to the défendant, which 
successors are located in the First circuit, and still make thèse in- 
fringing chairs. No sufflcient reason is showu why the complainant 
has asked for an injunction and accounting against this purchaser, 
who, so. far as appears, has no intention of committing further in- 
fringement, instead of against the real défendant. 

The patent relates to adjustable supports for desks and chairs, 
and has for its object to regulate and adjust tlie height of school furni- 
ture according to the size of the pupil for whom it is to be used. 
The three claims, ail of which are alleged to be infringed, are as fol- 
lows: 

"(1) An adjustable support for school furniture, consisting of a base portion, 
C, having vertical guides, C, and a noteh, 0", at its upper end, a shanli, B, 
having a vertical slot, b, guide ribs, B', and vertical lips or ledges, B^, a 
clamping boit, D, detachably fltting wlthin the notched upper end of the base 
portion, and extending through the vertical slot in the shank, a washer, E, 
bearing against the vertical lips or ledges of tbe shank, and a nut, d, engaging 
the boit and bearing against the washer, substantially as described. (2) An 
adjustable support for school fuiniiture, consisting of a base portion, C, hav- 
ing verticaUy tapering guides, C, and a notch, 0", at its upper end, a shank, 
B, having a vertical slot, b, and tapering guide ribs, B', fltting the tapering 
guides of the base portion, a clamping boit, D, engaging the notched upper 
end of the base portion and extending through the vertical slot in the shank, 
a washer, E, bearing against the shank, and a nut, d, engaging tbe boit and 
bearing against the washer, substantially as described. (3) An adjustable sup- 
port for school furniture, consisting of a base portion, 0, having vertical taper- 
ing guides, C, a shanlv, B, having a vertical slot and tapering guide ribs, B', 
fltting the tapering guides of the base portion, and a clamping boit engaging 
the base portion and extending through the vertical slot in the shank, substan- 
tially as described." 

The adjustable support consists of a base, and a shank with vertical 
ribs tapered to correspond with guide grooves in the base so as to pro- 
tect the stand against downward pressure. The shank and base are 
held together by a screw-threaded boit, which passes through a 
horizontal slot in the shank and is secured by a nut and washer. It 
is claimed that the patent covers the use of tapering slides so 
adapted to each other as to secure the beneflt of a wedge action. 
The complainant contends that this is a pioneer patent, which has 
solved the problem of adjustable school furniture. The évidence, 
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however, shows tliat the patent is a step backwaid; that the com- 
plainant itself bas abandoned tlie construction deseribed therein, and 
bas ceased paying tbe agreed royalties to tbe Koulstone représenta- 
tives; tbat it is no longer making scbool furniture under tbe Eoul- 
stone patent, but is making it under tbe Feely patent; and tbat tbe 
Eoulstone patent is so détective tbat, to use tbe language of the 
treasurer of tbe complainant company concerning the Eoulstone 
standards in bis affidavit in support of tbe application for tbe Feely 
patent : 

"I fonsider them efficient for thelr intended purpose, when applicd singly 
to chairs; init wlien thej^ are applied in pairs to deslvs tliey are open to the 
objection that the screws whereby they are secured to the deslî and floor 
are soon wrenched loose, owing to the fact that the faces on the upper and 
lower portions of the standards, on which the said portions slide, are slanted, 
and hencc scparate sligiitly when the deslv is raised, and hâve to lie drawn to- 
sether again laterally in order to clamp the desli: in its adjusted position. The 
defect just statcd has heen lînown to me and to the company gencrally ever 
Rince the Roulstone standards were put upon the market, by reason of numer- 
ous complaints from the purchasers tliereof ; l)ut, althougli the company would 
at al! tiines hâve been glad to discovcr a practical means of obviating the said 
defeet, yet no one in its employ, so far as I am aware, has ever been able to 
propose any way of doing so." 

l'rior patents showed every élément of the patented corabination 
in tbis art. The patent to Thompson granted December 3, 1873 
(No. 133,.551), shows every élément of the first daim, except the notcb, 
wbicb'tbe défendant does not use. Tbe only material différence be- 
tween tbis claim and the second and tbird claims is in tbe addition 
of a wedge device whicb is shown in tbe Fisher and ^Uliger patents. 
Tbis construction is used by tbe défendant. Ail tbat the complain- 
ant did was to sbift tbe wedge of tbe Fisher patent so that tbere 
should be double-wedged surfaces bearing against eacb other, instead 
of a single-wedged surface as shown therein, without securing any 
new function or resuit. Tbe complainant is therefore in tbis dilem- 
ma, on eitber liorn of whicb be must be impaled; Eitber tbe change 
of location of the two slanting wedges from Fisher or Alliger does 
not involve invention, for tbe foregoing reason, or, if it does involve 
invention, then it does not embrace the Alliger and Fisher construc- 
tion used by the défendant. Furthermore the file wrappers of tbe 
Eoulstone and Feely patents show that the patent in any case is a 
very narrow one; that tbe claims are very limited, and tbat the pat- 
entée, as a condition of securing said claims, admitted that the es- 
sential features tbereof were mère détails of construction. Défend- 
ant furtber shows that the first claim is liinited to a notcb, whicb it 
does not use. For the purpose of supporting the patent, complain- 
ant's counsel bave insisted upon a protection against latéral motion 
by reason of certain transverse wedging afforded by tbe action of 
the boit and washer upon tbe sides of the slotted shank. Tbis cbar- 
acteristic of the patent is not referred to in the spécification or 
claims, except as it may be inferred from the use of tbe word "span- 
ning." Tbat it Mas not thought of or claimed in the patent in suit is 
évident from the fact that it is speciflcally claimed in tbe fourtli 
claim of tbe Feely patent taken out by complainant as assignée, and 
from tbe statement of its counsel in the Feely application that tbe 
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Iloulstone patent does not cover tMs transverse-wedging construc- 
tion. In view of the necessarily limited construction to be given 
to the patent by reason of the foregoing facts, it must be held that 
the défendant does not infringe any of said claims, and a decree niay 
theref ore be entered dismissing the bill. 



YALE & TOWXE MFG. CO. v. SARGBNT & CO. 

(Circuit Court, D. Oonnecticut. September 5, 1S99.) 

Patents— Invention— Improvembnt in Locks. 

The Taylor patent, No. 373,107, for an improved lock, the improvement 
consisting in the use, in an ordinaiy mortlse door lock, of a guard plate, 
or extra face plate, to cover the head of a set sciew for greater secm-ity, 
does not disclose patentable Invention, and Is void. 

This was a suit in equity by the Yale & Towne Manufacturing 
Company against Sargent & Co. for infringement of a patent. On 
final hearing. 

Wetmore & Jenner, for complainant. 

John Kimberly lieach and Samuel H. Fisher, for défendant. 

TOWNSEND, District Judge. At final hearing herein défendant 
contesta the validity, and dénies its infringement, of complainant's 
patent No. 373,107, granted November 15, 1887, to Warren H. Tay- 
lor, for an improved lock. The improvement relates to the old ordi- 
nary mortise door lock where the cylindrical tumbler case or escut- 
cheon is screwed into the boit case. Such escutcheons are generally 
grooved on the side, and a set screw, screwed through the face 
plate, flts with the groove, and prevents the escutcheon from being 
turned. When the door was unlocked, it was possible to turn this 
set screw far enough back to disengage it from the escutcheon, and, 
when the door was again locked, to unscrew the escutcheon, and 
thus get access to the boit, and unlock the door, Tlie patentée 
herein proposed to provide greater security against such tampering 
with the lock by screwing to the regular face plate of the lock an 
extra face plate, which he called a "guard plate," and which covered 
the head of said set screw. The claim is as foUows: 

"In a lock, the combination, with an escutcheon-securing set screve, of a 
guard plate covering the head of the set screw, and secured to the face plate 
of the lOck, substantlally as set forth." 

It is difBcult to conceive on what theory a patent could be granted 
for such a mère cover, or aggregation of two duplicate face plates. 
It is conceded that the construction involved nothing more than 
mère mechanical skill. The prior art in varions patents showed 
face plates, set screws, and guard pl9,tes covering the heads of set 
screws and secured to the face plates, substantlally identical in con- 
struction with that of the patent in suit. 

The position of counsel for complainant is as follows: 
"The matter, theref ore, cornes to this: That invention may be involved in 
the claim if the conception is novel, and the piactical embodiment of it is 
useful, notwithstanding that the mère exécution of it may iuvolve merely me- 
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clianical skill. The question, then, is, was there inventive genius in Taylor's 
conception as embodied in tlie daim? And * « * tlie défendants argu- 
ment * * * is tliut invention was not involved in transferring from the 
lock of the Pitt, * * s Biggs, or Hart patent the supplemental plates 
shown in tbose constructions, in view of the fact that plates ot varions forais 
had been used in articles of household hardware to cover up screws; and it 
is asserted that the guard plate of the Taylor locli performs its function of 
covering up the set screw in tlie same manner that thèse older plates per- 
formed their respective fuuetions. When we consider that Taylor's inven- 
tion involved the projection of the inventive faculty much further into the 
unli:nown, and that he gave birth to an idea whleh involved the rétention, 
without impairment of ail the advantages of the existing lock, and giving to it, 
in addition, greatly increased security, then we see that the proposition that 
the peeuliar means employed by him did its work in the same way that 
prior plates did their work is irrelevant. The important matter is that the 
work which the Taylor guard plate does is not the same work which the 
prior plates did, and this différence in work proves a diflCerenee in function. 
The manner of doing the work is nothing; the work donc is everything." 

It is establislied by varions décisions that a novel conception of 
the application of old means to prodiice a new and unusual or un- 
expected resuit is not a double use, and may be patented. The ques- 
tion in such cases is whether the conception involves invention. 
In Newark Watch-Case Material Co. v. Wilmot & Hobbs Mfg. Co., 
60 Fed. 614, the patent was for an external removable sheet-iron 
watch protector to prevent it from being affected by niagnetic cur- 
rents. Tlie prior art showed similar boxes, designed for protection 
against robbery. The circuit court of appeals (13 C. C. A. 27, 65 
Fed. 507) held, afflrming the décision of the court below, that, al- 
though no antic-ipatory watch protector was shown, yet the ques- 
tion was one of patentability, and that, a« the idea was a natural 
and obvions one, it was not patentable. So, in the case at bar, the 
use of such duplicate face plate being old, the mère idea that it 
might hère be used as an additional protection, but in exactly the 
same form, is so obvions as not to be patentable. In Watson v, 
EaUway Co., 132 U. S. 101, 10 Sup. (ît. 45, the patentée claimed that 
he was the ârst person who conceived the idea of combining in one 
freight car an inside flexible and outside rigid door, and that varions 
advantages were the resuit of such combination. The suprême court 
cited, approved, and aflnrmed the opinion of the circuit court that 
such a construction was a mère aggregation, and did not involve 
invention. The reasoning in said case is directly applicable to the 
case at bar. As was said by Mr. Justice Matthews in Heald v. Rice, 
104 U. S. 754: "It is only the occasion which is newj the use itself 
is merely analogous." Let the bill be dismissed. 



CITY OF CHICAGO v. WISCONSIN S. S. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 3, 1899.) 

No. 550. 

1. Navigable Waters— Bridges — Négligence in Construction of Deaw. 

Where the draw of a bridge maintained by a eity over a navigable 
stream is provided with a lock at one end, suflielent to hold it in position 
when open, under ordinary circumstances, the eity is not chargeable with 
négligence because such lock is not sufliciently strong to withstand the 
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impact of a vessel striking against the side of the draw at the opposite 
end, or because the draw is not locked at both ends. 
S. Same— Suit for Injuby of Vbssbl — Burdkn of Proof. 

In a suit against a qity to recover for an injury caused by the draw of 
a bridge swinging out and striljing a passing vessel, where there was évi- 
dent fault on the part of the vessel or the bridge tender, but it is not 
satisfaetorlly located by the évidence, the libel vs'ill be dismissed. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

Thia w^as a libel in personam by the Wisconsin Steamship Company against 
the eity of Chicago to recover damages for injuries to libelant's steamer, 
the Thomas' Davidson, then in tow of the tug William Dickinson, by collision 
with the Indiana Street Bridge, which occu.rred May 13, 1895, through the 
alleged négligence of the bridge tender. 

The undisputed facts of the case were as foUows: The bridge crosses the 
north branch of the Chicago river from east to west, and rests upon a turn- 
table built upon piles in the mlddle of the river. The bridge swings north 
and south, and, -when open, is supported upon what is known as the "center 
protection," which extends the whale length of the draw up and down the 
nver, north and south. It is constructed upon piles driven into the bottom 
of the river, bound together and planked over with a stringer around it, and 
forma a sort of a platform upon which the bridge, when open, rests. The 
bridge was S2i^ feet in width; the platform 35% feet, projecting beyond the 
bridge a distance of nearly 2 feet upon either side. The bridge proper hung 
about 9 feet above the water. The main channel of the river was on the 
west or starboard side of deseending vessels. The draw of the bridge was 
swung upon the center, but was locked at the north end only. This lock 
was formed by the dropping of a bar attached to the bridge into a socket 
standing up from the protection. 

The steamer was 312 feet long, 42 feet beam, and, had she been kept In the 
center of the channel, would hâve had 2% feet clear upon either side. 

The collision oecurred a little while after dark, as the steamer came down 
the north branch of the river, and passed through the westerly channel of the 
draw. Aè she was passing through, from some cause, the north end of the 
bridge swung into the channel, and over the port quarter of the steamer, carry- 
ing away some of her upper works, Including her after-cabin. The allégation 
of the libel in this connection is that "the steamer had almost got through the 
draw of said bridge, when the bridge tender carelessly and negligently swung 
said bridge in and" over the side of said vessel near the stern and at her 
quarter, and caught the forward end of said steamer's boller house, crushing 
It in, and knocking down her smokestack, breaking her steam pipes, and blow- 
Ing ofC the steam," etc.; and further, "that the said bridge tender caused said 
bridge to swing so unexpectedly and suddenly that there was nothing the 
master of said steamer could do to avoid the accident, and that said accident 
oecurred solely through the négligence and unskillfulness of said bridge tender 
in causing said bridge to run foui of and against sàid steamer as aforesaid." 

This allégation of fault was practically abandoned upon the hearing. and the 
cause tried upon the theory, not that the bridge tender negligently swung the 
bridge as the steamer was passing through, but that the bridge had not been 
swung over in Une with the center protection and locked, as it should hâve 
been, but was left so far out of line that the bow of the propeller struck 
it at the southerly end, and thereby caused the north end to swing over the 
propeller. 

Upon a fuU hearing upon pleadings and proofs, the district court was of opin- 
ion that the collision oecurred either by reason of the fact that the bridge was 
not exaetly parallel with the protection, and that the south end projected into 
the river, or because the bridge was not locked at both ends, as, in its ,iudg- 
ment, it should hâve been. A decree was accordingly awarded against the 
eity for $3,006.87, from which respgndent appealed to this court 

Charles E. Kremer, for appellant. 
Eobert Kae, for appellee. 
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Before BEOWN, Circuit Justice, and WOODS and JENKINS, Cir- 
cuit Judges. 

BROWN, Circuit Justice (after stating tlie facts as above). The 
material question in this case is whietlier the bridge, as tlie tow 
approached tlie draw, was in line with tlie center protection or pier, 
and was properly locked at its north end. If it were net exactly 
in line, then the south end probably projected into the draw, and, as 
there was only a margin of 2-| feet on each side of the steamer, a 
blow against the south end of the bridge would thrust it to the east- 
ward, with a corresponding movement of the north end to the west- 
ward, which would carry it directly over the port quarter of the 
steamer. Upon the other hand, if the bridge were directly in line 
with the center protection, and properly locked, it is difficult to see 
why the whole duty of the city to the steamer was not discharged, as 
the protection projected beyond the bridge on either side a distance 
of 1^ to 2 feet, and the steamer would encounter and be warded off 
by the protection before it touched the bridge. 

The presumption and the probabilities are that the bridge tender 
performed his whole duty in this particular. The direct testimony 
is ail to the same effect. Not only does the tender swear that the 
bridge was locked, but the master of the steamer, who was stand- 
ing on the pilot house, in full view of the bridge, says there was 
nothing in the situation to apprise him of any danger of collision, 
and that the bridge seemed to be perfectiy parallel with the abut- 
ment, so that it could not hare projected over any; and that, after 
he had passed the lower end of the center protection, he suddenly 
heard a crash, which he at flrst thought was an explosion. There 
is no testimony to contradict this. 

The only allégation of négligence in the libel is that "the bridge 
tender carelessly and negligently swung the bridge over the vessel." 
There is absolutely no testimony to support this theory, and it may 
well be doubted whether such évidence as there is of négligence is 
not a material departure from the allégations of the libel, though it 
is probably too late to raise a question of variance in the appellate 
court. The bridge tender, in this connection, swears that, as the 
vessel passed, he was standing against the lever by which the bridge 
is swung, and that as he was standing there, watching, he received 
a sharp blow in the back, which knocked him over, and rendered him 
nearly unconscious. When he got up, the lever had gone around 
three or four times, and the bridge was over the boat. If this testi- 
mony be true, — and it seems by no means improbable, — it indicates 
almost conclusively that some great force was suddenly brought to 
bear upon the south end of the bridge, which caused an abrupt and 
violent motion of the bridge lever. 

The négligence now relied upon is that the bridge tender failed 
to lock the bridge, by reason whereof the south end was struck by 
the steamer, and the north end driven over her port side. As already 
observed, there is no direct testimony to this elïect, and the fact that 
the center protection projected beyond the bridge indicates that the 
steamer would corne in contact with the protection before it could 
touch the bridge. 
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Tte fact that tlie steamer must in some way or other hâve hit 
the bridge is accounted for by the respondent by an elm fender hang- 
ing over the port bow of the steamer — a stick of timber about 22 feet 
long, 12 inches wide, and 7 thick — coming in contact with the bridge. 
This fender was hanging over the side of the vessel at a point forward 
of where the vessel is widest, or where it begins to taper towards 
the bow. At this point the steamer was wider on deck than at her 
water line, tapering gradually from the deck to the keel. Her draft 
at this point was between 5 and 6 feet. The theory is that, as the 
steamer came up against the center protection, , the bottom of the 
fender would be shoved in against her side, while the rail at the deck 
line, or near it, would press against the middle of the fender, and, 
the upper portion being held firmly by a strap to her side, the deck 
would make of the fender a bent bow, and as the bow was being bent 
by the shape of the vessel and her weight against the center protec- 
tion, the fender could not withstand so great a strain, and broke at 
a point about 3 feet from the upper end; that, as it broke, it violently 
shot out and struck the bridge (this blow being foUowed by a con- 
tinuons pressure), and started it, notwithstanding the fact that it 
was locked at the north end. In corroboration of this, libelant's 
testimony tended to show that iinmediately after the collision the 
lower end of the fender was taken out of the water where it had 
fallen, while the other end remained on the bow of the boat; that 
there was also paint upon the fender of the color of the bridge, and 
that certain slivers from the fender were also taken from the dam- 
aged portion of the bridge. Libelant's explanation of this is that 
the fender was not broken that night, but that two days thereaf ter, in 
coming down from the Union Elevator, the propeller got athwart the 
draw of another bridge, and required the assistance of tugs to pull 
her off ; and in some way the fender got broken against the chains 
that went around a clump of piles at the protection. This directly 
contradicted the testimony of the respondent, which indicated that 
the lower end of the fender was picked up immediately after the col- 
lision, and laid upon the abutment of the bridge. 

However improbable it may seem that a stick of timber of the 
size of this fender could hâve been broken in the manner indicated, 
the testimony upon bofh sides tends to show that it was broken sub- 
stantially in this way, either that night, by coming in contact with 
the bridge, or within a day or two thereafter, by coming in contact 
with another bridge at Sixteenth street. 

We thinji the city cannot be chargea with négligence in failing 
to hâve a lock at both ends of the bridge, tbough that probably would 
hâve lent additional safety. The object of the lock is merely to hold 
the bridge in position over the cepter protection, and not to resist 
the impact of a moving vessel. The lock is simply a revolving iron 
pulley of âve or six inches in diameter that falls into a groove or 
notch of the size of the pulley at the end of the latch, and half its 
diameter in depth, so that it would not be difïicult, with a strain on 
the bridge, to hâve the latch roU out of the notçli or groove into 
which it falls. While such additional lock might hâve increased its 
resisting power, it is merely a matter of conjecture whether it would 
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hare been sufflcient to prevent a collision. There is no allégation in 
the libel upon the subject. The duty of the city in that regard was 
not to supply every possible protection, but only such as esperlence 
shows to be necessary in the iisual use of the bridge. We think the 
city was not boimd to go further, and provide appliances which. would 
enable the bridge to resist the impact of a heavy steamer. 

We do not think the mère fact that the north end of the bridge 
inflicted the injury shifts upon tha city the burden of accounting for 
it and exonerating itself. ïhis injury was so obviously the eiîect 
of a siidden thrust at the south end that it belongs to the steamer to 
establish the fanlt of the city there. 

Upon the whole case we are of opinion that, while the actiial facts 
are by no means free from donbt, libelant bas not made ont its case 
by a prépondérance of testimony. If there be any snch prépondér- 
ance, one way or the other, it is ratiier in favor of the respondent. 
Where fanlt is évident, but cannot be satisfactorily located, the 
libel should be dismissed. The Worthington and Davis, 19 Fed. S.'ÎG. 

The decree of the court below mnst therefore be reversed, and the 
case remanded, with directions to dismiss the libeL 
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RICH V. WILLIAMS et al 

(Circuit Court of Appeals, First Circuit October 27. 1899.) 

No. 30tt. 

l. Seambs— Lien of Fistietîmen— Voyage on Lays. 

Flsliermen are seamen, and, exeept as modifled by thelr peculîar con- 
tracts, express or liuplied, are protected by tlie law as other sfaiiieu are, 
and for Uieir wages may loolt to the vessel, her master, aiid ordimirily her 
owners. 

a. Same. 

The fact that tlie ma-gter, who Is part owaer et a flshing vessel, charters 
It from hls eo-owuers (or a voyage on the "quarter clear lay," and after- 
vcards engages a crew, agreeing to give them the same share of the 
catch as though they had togetlier chartcred the vessel, doos not rendor 
the members of the crew co-charterers; luit they hâve ail the rights of 
seamen, including the right to a lien on the vessel, as for wages, for the 
value of thelr share of the catch. 

Appeal from the District Court of tlie United States for the Dis 
trict of Massachusetts. 

Eugène T. Carver (Edward E. Blodgett, on the brief), for appellant. 
John W. Keith and Robert Homans, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and Vf EBB, District 
Judge. 

WEBB, District Judge. The appellant appears to misapprehend 
the relations of the libelants to the vessel and lier owners. The évi- 
dence in the district court is not reported. Instead of it, the parties 
présent to this court what is denominated an "agreement as to évi- 
dence." This agreement is not f ull enough, in respect to many ques 
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tions which arise, to show clearly the détails of the contract of 
the appellants with Manuel Silva, the captain, andJ:hat of the captain 
with the memhers of the créw. We are left to discover those mat- 
ters, as best we can, from what this agreement contains; and, ex- 
amining it carefully, we do not flnd anything to support the appel- 
lant's statement of the relation of the crew to the vessel or to the 
master. We are satisiied that the claimants, together with Manuel 
Silva, were owners of the schoone» Carrier Dove, and that, being so 
co-owners, Silva contracted with the appellants to take the schooner 
and employ her in the âshing business on what is called the "quarter 
clear share." At that time no crew had been engaged, and, so far 
as can be perceived, neither Silva nor the other owners had any 
knowledge of the libelants. By his contract with his co-owners, Silva 
was only to pay for the use of the vessel one quarter share of the 
gross catch. As to the flshermen whom he should engage, he was 
free to pay wages in money, or, in lieu thereof, to give to each such 
a share of the catch as he might agrée upon with each. Of the ves- 
sel's quarter, he would be entitled to his share, proportionate to his 
ownership of the vessel. In fact, he gave the members of the crew 
the same shares of the profits of the business that they would hâve, 
according to custom, if he and they together, and as contracting 
parties, had chartered the schooner on the "quarter clear lay." But 
this did not make the crew co-charterers with Silva. It was only a 
way of determining their compensation, substituting the uncertain 
returns of the business for a fixed rate of wages. Had they been co- 
charterers, they would be liable to the claimants for the proportion 
of the catch due the vessel. 

To the erroneous theory of the claimants, of a charter by the crew, 
ail the diûiculty and doubt about the rights of the parties may readily 
be attributed. Engaging to become members of the crew, under the 
circumstances of this case, did not give to the libelants ail the rights 
and powers, nor did it subject them to the duties and responsibilities, 
attaching under the usages and customs of the "quarter clear lay," 
that they would hâve and be subject to if they had themselves been 
parties to the contract for the use and emploj^ment of the vessel. 
They had not a f uU right and power to select their own agent for 
the sale of the catch, for the simple reason that they were not part- 
ners. They were hired flshermen, whose wages were dépendent on 
the success of the flshing in which they engaged. Fishermen are 
seamen, having uses and customs peculiar to their business, but are 
at the same time, except as modifled by their peculiar contracts, ex- 
press or implied, proteçted by the law as other seamen are. For their 
wages they can look to the vessel, her master, and ordinarily her 
owners. But when the master by his contract has become owner 
pro hac vice, as was the fact in this instance, and weU known to them, 
they cannot look to the owners personally. The decree of the district 
court is aflSrmed, with interest, and one bill of costs of appeal is 
awarded to the appellees. 
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HICKMAN .et al. v. MISSOURI, K. & T. KY. CO. 
(Circuit Court, W. D. Missouri, C. D. Octobor 17, 1809.) 

1. JUKrSDICTION OF FEDERAL COUIiïS — SuiT BY StAïE KaIT.IÎOAD CoMMISSIONERS 

— Rbmovat,. 

A suit bronght by the raiiroad commissioners of Missouri, under tlie 
statutes of tho state, against a raiiroad company, to enfotce obédience to 
an, order of tlie commission tlxing rates, is not one in effect on belialf o£ 
the State, or in whicli the state is the real party in interest, so as to pre- 
vent its remoTal from a state to a fédéral court by the défendant, where 
the statutory grounds for removal exist. The real parties in interest in 
such a suit are the carrier and its patrons, and the state is interested only 
in a gOYernmental sensé. 

2. Samk. 

Neither the fact that a state appropriâtes money in aid of suits brouglit 
by its raiiroad commissionoirs, to be paid out, on tlieir réquisition, in 
payment of expenses and costs audited by the state auditor and approved 
by the governor, nor a statute authorizing tlie imposition of fines and 
penalties by a court upon raiiroad conipanies refusing to conform to rates 
fixed by the commission, which fines and penalties are paid into the school 
fund, makes the state a party, within the nieaning of the eleventh con- 
stitutional amendment, to a suit by the commissioners against a raiiroad 
Company, in which the only issue is the validity of rates fixed by them. 

3. Removal op Cadses — Watvcr of Riorrr. 

Where a state court dénies a pétition for removal, and the défendant 
thereupon causes a transcript of the record to be filed and dockcted in the 
fédéral court, and such pétition and record disclose good grounds for 
removal, the state court is without jurisdiction to proceed further, and 
the défendant does not, by further appearing and coutesting the case 
therein, waive his right to proceed in the fédéral court. 

On Motion to Eemand to State Court. 

Edward 0. Crow, Atty. Gen., for complainants. 
George P. B. Jackson, for défendant. 

PHILIPS, District Judge. The motion to remand tliis cause was 
submitted at tlie last term of court. The essential facts of record 
are as follows: On the 21st day of October, 1895, plaintiffs flled their 
pétition in the state circuit court of Cooper county, Mo., against the 
défendant raiiroad company, a citizen of the state of Kansas, which, 
in substance, recited that the défendant company was controlling and 
operating a raiiroad bridge over the Missouri river at Boonville, Mo., 
as a part of, or in the use of, its line of raiiroad; that complaints 
having been made to plaintiffs, as the board of raiiroad and ware- 
house commissioners, that arbitrary, illégal, and improper charges 
liad been made by défendant for carrying passengers and freight 
over said bridge, the commissioners had, after notice, examined into 
the reasonablenesis of such charges, and, becoming satisfied that the 
complaints were reasonable, had issued an order establishing a re- 
duced rate of charges ; and that the défendant company was neverthe- 
less proceeding, in disregard of the action of the commissioners, to 
exact a higher rate. They prayed for an injunction, or such other 
process, mandatory or otherwise, as might be necessary in the prom- 
ises to restrain the défendant from further continuing to violate the 
flndings of the T)laintilïs. The défendant, being duly summoned, ap- 
peared in said court on the 21st day of October, lîSl)5, and ûled its 
97 F.— 8 
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pétition for removal of the cause into the United States circuit court 
for this district. The pétition was in due f orm, alleging that the 
défendant was at the times aforesaid, and then was, a nonresident, 
— a citizen of the state of Kansas, — and that plaintiffs were résident 
citizens of this district, and that the amount of the subject-matter in 
dispute in the suit, exclusive of interest and costs, exceeded the sum 
and value of $2,000, and presented therewitli the required bond. 
This pétition for removal the court overruled on the 30th day of 
October, 1895. Thereupon the défendant had made out a transcript 
of the record and proceedlngs, and flled the same in this court on the 
4th day of March, 1896, before the flrst day of the next term of court. 
By leave and under order of the court the défendant afterwards, to 
wit, on the 23d day of April, 1898, flled its answer herein, which ten- 
dered the gênerai issue as to the avennents respecting its dereliction 
of duty, and pleaded speciflcally that the action taken by the rail- 
road commissioners in the régulation and establishment of tariff 
rates over said bridge was irregular, and not in conformity to the 
statute of the state under which the commissioners claimed to hâve 
acted. It further pleaded that said railroad bridge was and is an 
independent corporation from the défendant company, authorized to 
be built under an act of congress, and that the bridge company had 
the authority and power to coUect tolls for freight and passeugers 
passing over said bridge; that in order to raise the money to con- 
struct said bridge the bridge company issued its bonds for a large 
amount, to wit, the sum of $1,000^,000, bearing interest at the rate of 
7 per cent, per annum ; that thereafter the défendant, in order to ob- 
tain the use of said bridge for crossing its trains, passengers, and 
freight thereover, entered into a contract with the bridge company 
by which it undertook to guaranty the payment of the interest upon 
the bonds of said bridge company in considération of the privilège 
of the use of the bridge; and that as a part of said agreement it 
was stipulated that ail tolls arising from the passing of freight and 
pasisengers over said bridge should be appropriated to the payment 
of said interest, and to croate a sinking fund for the payment of the 
principal of said bonds; that accordingly under said agreement the 
défendant collected the stipulated tolls from passengers and freights 
passing over said bridge, and deposited the same as a fund (1) to meet 
each accruing interest payment, and (2) the surplus of tolls so col- 
lected in each year were set apart in a proper depository to take up 
the principal of said bonds, défendant agreeing in said contract that 
the tolls should amount in each year to the sum of $70,000, being the 
total interest charge which the défendant was required to pay; that 
the défendant was operating said bridge under and in pursuance of 
said agreement and arrangement, and was collecting tolls from ail 
persons and on ail freight passing over said bridge, and appropriat- 
ing and setting aside the proceeds therefrom as by said contract re- 
quired; that said tolls are not charged for the transportation or haul- 
ing of passengers or freight, but are purely tolls for passing and 
crossing over said bridge ; that, while they are collected immediately 
by the défendant, they are collected by it as the agent and représenta- 
tive of said bridge company, whose property said tolls become as 
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soon as collected, and that therefore said tolls chargea hâve no con- 
nection with the rates or fares chargea the passengers traveling upon 
the defendant's railroad, nor with the rates of freight charged for 
f reight hauled over said railroad ; that such tolls so charged and col- 
lected by the défendant are authorized by the act of congress author- 
izing bridge companies, and by the incorporation of said bridge Com- 
pany under the laws of the state of Missouri; and that therefore the 
action of the complainants is in violation of the contractiial rights 
of the défendant. On June 6, 1898, the plaintilïs filed their reply 
to the answer, which pleads, in substance, that after said pétition 
for removal from the state court had been overruled by the court the 
défendant appeared therein and ffled motion for a continuance of the 
cause, by vi^hich act, the reply claims, the défendant abandoned its 
said motion to transfer the cause to the United States court, and 
waived the objection to the jurisdiction of the state circuit court, 
and that afterwards the state court took up the cause and entered a 
decree therein in f avor of the complainants ; that thereaf ter the de- 
fendant filed a motion for new trial and in arrest of said judgment, 
whereby, the reply claims, the défendant abandoned its action there- 
tofore taken for the removal of the cause, and waived its objection 
to the jurisdiction of the state circuit court, which motion the state 
circuit court overruled, and the défendant took an appeal therefrom 
to the suprême court of the state, by which action, it is alleged, it 
again abandoned its objection to the jurisdiction of the state court. 
The reply further tendered the gênerai issue as to the new matter 
pleadçd in the answer. And on the same day, to wit, June 6, 1898, 
the complainants filed herein a motion to remand this cause to the 
state court for the reason (1) that this court has no jurisdiction to try 
and détermine the same; (2) because the pétition for removal of the 
cause was properly overruled ; (3) because the défendant by its action 
subsequently taken in the state court waived its objection to the juris- 
diction of that court; (4) because the judgment of the state circuit 
court is final. 

When this motion to remand was taken up and submitted at the 
last term of this court, the only gi'ound suggested by the attorney 
gênerai of the state in its support was that the action was in fact 
and law one in belialf of the state, and tlie state was and is the real 
party in interest, and therefore the cause was not removable into this 
court. This is the only question presenting any reasonable ground 
for debate. 

From the statement of facts, it appears that, after the transcript 
of record from the state court was filed and the cause docketed in 
this court, the plaintiffs, without raising the objection to the juris- 
diction of this court on the ground that the state is a party, entered 
their appearance herein, and, inter alla, by their replication took issue 
on the merits of the case with the défendant. As between individual 
suitors, this would hâve been such an appearance as to amount to a 
waiver of any question of jurisdiction over the person of the parties. 
It might therefore be an interesting question, if the plaintiffs, as con- 
tended for in the motion to remand, represent the state, whether the 
state had not thus given its consent to try this controversy in the 
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United States court. If the exemption of tlie state against beiug 
brought into the fédéral court is a personal privilège, it is one that 
may be waived; but whether or not it would require législative action 
to signify siich waiver need not be considered in this case, as I prêter 
to place the décision of this question upon the broader ground cstab- 
lished by the décisions of the suprême court of the United fcîtates. 
The state is not named as a party. The court, however, may look 
through the record and ascertain whether or not, although not named 
as such, the state is in fact a real party. If the state is a real party 
in interest, in the absence of a controUing question arising under 
some fédéral law or the constitution, the suit is not removable from 
the state to the United States circuit court. Ames v. Kansas, 111 
U. S. 449, 4 Sup. Ot. 437; Stone v. South Carolina, 117 U. S. 431, 6 
Sup. et. 799. I had supposed, however, that the question as to 
whether, in a suit like this, between state railroad cômmissioners 
by name and a nonresident citizen of the state, the state is a party, 
was settled by adjudications of the suprême court of the United 
States. Mr. Justice Lamar, in Pennoyer v. McConnaughy, 140 U. S. 
1, 11 Sup. et. 699, reviewed the décisions of that court bearing more 
or less directly upon the question hère involved. In that case the bill 
was lodged against the land cômmissioners of the state of Oregon et 
al., to restrain the state offlcers from doing acts alleged to be a viola- 
tion of complainant's contractual rights with the state. The juris- 
diction of the fédéral court was challenged, as in this case, on the 
ground thât, although the state was not named as a party, yet it was 
against the land cômmissioners, who were oflficers of the state, acting 
under its authority, and therefore the state was, in effect, a party to 
the suit. This contention was answered in the négative, and the 
Jurisdiction of the fédéral court was maintained on two grounds: (1) 
That the state was not in fact a party; and (2) because the act of the 
défendants complained of was in contravention of section 10, art. 1, 
of the constitution of the United States. The answer filed in this 
case prior to the motion to remand makes allégations tending to 
show that the plaintiiïs' contention and demand is violative of de- 
fendant's contractual rights, which the constitution will protect. 
But the removal hère was not predicated of this défense. Since that 
décision the précise question, in légal eifect, raised by this motion to 
remand, came before the suprême court in Reagan v. Trust Co., 154 
U. S. 362, 14 Sup. et. 1047. Reagan, McLean, and Foster were rail- 
road cômmissioners of the state of Texas, and Culberson was the 
attorney gênerai of the state. Under a statute similar to that of 
' Missouri the cômmissioners made certain classifications of freights, 
and established certain rates for the government of railroads in the 
state, which régulations the cômmissioners and the attorney gênerai 
were threatening to enforce. The complainant, representing the 
mortgagees of the road, brought its bill in equity against the côm- 
missioners and the attorney gênerai to prevent them from putting 
into opération and enforcing the tariiî rates. Objection was raised 
to the jurisdiction of the fédéral court on the ground that the suit 
was, in eiïect, against the state of Texas. This contention was over- 
ruled by the suprême court, and in language so explicit as to leave 
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, 110 (loubt as to tlie meaiiing of tlie court touching tliis vexed question. 
Mr. Justice Brewer, wlio deliveied the uiianimous opinion of the 
court, said: 

"We are unable to yield our assent to this argument. So far from the state 
beiug the only real party in interest, and upon whom alone the Judgment 
effectively opérâtes, it bas, in a peciiniary sensé, no interest at ail. Going Viaek 
of ail matters of form, the only parties pecuniarily affected are the shippers 
and the carriers, and the only direct pecuniary interest which the state can 
hâve arises when it abandons its governmental character, and, as an indi- 
vidual, employs the railroad company to carry its property. There is a sensé, 
doubtless, in which it may be said that the state is intérested in the question, 
but only a governmental sensé. It is intérested in the well-being of its citi- 
zens, in the just and equal enforcement of ail its laws; but such governmental 
interest is not the pecuniary interest which causes it to bear the burden of an 
adverse judgment. Not a dollar will be taken from the treasury of the state, 
no pecuniary obligation of it will be enforced, none of its property affected, 
by any deeree which may be rendered. It is not nearly so much affected by 
the deeree in this case as it would be by an injunction against offlcers staying 
the collection of taxes, and yet a fréquent and uuquestioned exercise of juris- 
diction of courts, state and fédéral, is in restraining the collection, of taxes 
illégal in whole or in part." 

Further on the court said : 

"Nor can it be said in such a case that relief is obtainable only in the courts 
of the state; for it may be laid down as a gênerai proposition that, whenever a 
citizen of a state can go into the courts of a state to défend his property against 
the illégal acts of its officers, a citizen of anothcr state may invol^e the 
Jurisdietion of the fédéral courts to maintain a like défense. A state cannot 
tie up a citizen of anotlier state, having property rights within its territory 
invaded by uuauthorized acts of its own ofîieers, to suits for redress in its own 
courts. Given a case where a suit can be maintained in the court of the state 
to protect property rights, a citizen of another state may invoke the jurisdic- 
tion of the fédéral courts." 

The pétition in the case at bar discloses on its face that the com- 
missioners are seeliing by this action to protect tlie interests of indi- 
vidual patrons of the défendant road. It states, as the instigating 
cause of the action talien by the commissioners, "that informai coiii- 
plaints hâve heretofore been inade to plaint ilîs * * * that arbi- 
trary, illégal, and improper charges hâve been made by said défend- 
ant for carrying passengers and freight over that portion of the de- 
fendant's road which passes over said bridge."' The state statute 
(section 2653, Rev. St. Mo. 1889) under which the railroad commis- 
sioners assume to act opens with this language: "Where the com- 
plaiiit involves a private or public question, as aforesaid," the com- 
missioners may take action. This statute likewise authorizes private 
citizens having grievances touching undue exactions by any railroad 
to institute proceedings before the commissioners, or the commission- 
ers, upon complaint, may proceed in their behalf, as the matter in- 
volved is in a certain sensé a public question. But the commission- 
ers détermine for themselves whether or not the complaint is worthy 
of their attention and investigation; and, as is well known, the com- 
missioners, in making such investigations, call before them the ag- 
grieved citizens, and hear their complaints, as weU as the suggestions 
of the défendant company, and then décide what action in the prem- 
ises shall be taken. But whether they initiale the investigation and 
rearrange the traflic rates at the instance of complaining private 
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patrons of the road, or sua sponte, it is nevertbeless in a certain 
sensé a public question, as the state, in tlie language of Mr. Justice 
Brewer, is "interested in tlie question, but only in a governmental 
sensé. It is interested in tlie weU-being of its citizens, in tlie just 
and equal enforcement of ail its laws ; but such government interest 
is not the pecuniarj' interest which causes it to bear tlie burden of 
an adverse judgment." It would not be seriously contended, I take 
it, that if, after tlie commissioners had established a given tarifl 
schedule, a private citizen were to bring an action to enforce coinpli- 
ance with tlie régulations, a nonresident défendant railroad Com- 
pany could not remove such action frôm the state into the United 
States court, if the requisite jurisdictionâl amount were involved in 
the controversy. What différence, therefore, in principle, can it 
make that the commissioners of tbeir own motion institute the pro- 
ceedings? In either case the real party in imtnediate interest is the 
patron or patrons affected by the exactions imposed by the road. 
Mr. Justice Brewer again eflfectually disposes of this question by say- 
ing: 

"Going back of ail matters of form, the only parties peeuniarily affected are 
shippers and carriers, and tlie only direct pecuniary interest which the state 
can hâve arlses when it abandons ItS governmental character, and as an 
indlvldual employs the railroad company to carry its property." 

It is suggested, however, that tliis case is to be difOerentiated from 
the Texas case, in that there is a proYision in the Texas statute which 
authorizes any railroad company or other party in interest dissatis- 
fled with the décision of any rate, régulation, etc., adopted by the 
commisisioners, to file a pétition for relief "in Travis county, Texas, 
against said commission as défendant," from which the conclusion 
is sought to be drawn that the state having thereby, in eflect, con- 
sented that its commissioners might be sued, constituted the basis 
of the ruling of the suprême court. It is true that Mr. Justice Brew- 
er, arguendo, adverted to said provision of the statute, but he most 
distinctly announced that such fact did not control the ruling of the 
court. After suggesting that the réservation contained in the 
eleventh amendment to the fédéral constitution could be waived by 
the state, and that possibly it had done so by said statute, as if 
apprehensive that the court might be understood as placing its dé- 
cision as to jurisdiction upon that ground, he distinctly said : 

"However, it is unnecessary to go so far as that, for this cannot, for the 
reasong heretofore indicated, in any fair sensé be considered a suit against the 
state." 

Again, it is suggested that inasmuch as the state appropriâtes 
money to aid in the prosecution of such suits by the commissioners, 
in paying expenses and costs, it has a direct interest in such litiga- 
tion. The statute relied upon directs that such expenses and costs 
may be paid upon the réquisition of the commissioners, after audit- 
ing by the state auditor, subject to the approval by the governor, 
and payable ont of any moneys in the treasury "not otherwise appro- 
priated." There are several conclusive answers to this suggestion. 
In the first place, should the commissioners faîl in any such action, 
the judgment for costs would not be against the state of Missouri, 
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but solely against the plaintiffs. It could not be executed if given 
against the state, for the palpable reason that tlie state bas made no 
provision therefor and bas not consented tbereto. The payment of 
such costs would be entirely optional witb the state. The législative 
branch miglit not make any appropriation therefor, and the governor 
luight not approve the account. The défendant would hâve no reme- 
dy eitlier to compel the législature or the chief executive of the state 
to act. The state therefore can in no légal sensé be said to bave any 
direct pecuniary interest in this suit, which iniist l)e understood to 
mean an interest in the fruits of pending litigation which are to 
inure directly to its beneflt. It cannot by auy relinenient of argu- 
ment be made to dépend upon the (piestion of the remote possibility 
of one party or the other voluntarily assuming the payment of costs 
of the litigation. The state might, pro bono publico, consent to pay 
the costs wliich any private citizen should incur in the prosecution 
of an action to enforce the provisions of the régulations made by the 
commissioners to compel their observance by the railroad. Could it 
be maintained that, because of such assumed undertaking by the 
state, it thereby became so far a party to the suit as to deny the juris- 
diction of the fédéral court when a nonresident défendant sought to 
remove such controversy into the United States court? The défend- 
ant would be remediless to enforce against the state any such pro- 
visions M'itliout its express consent. The législatures of ail the states 
having like statutes provide fuiids for the use of the commissioners in 
performing the duties of their otïice, but it never occurred to the su- 
prême court of the United States, or any of the very learned lawyers 
engaged in such litigation as this, that such fact amli affect the 
question of jurisdiction. 

The final contention in support of this motion is that inasniuch as 
the statute jjrovides that after the commissioners bave established 
a schedule of rates, if the railroads refuse to comply thorewith, tho 
commissioners may j)ro(;eed by injunction or mandamus against the 
nonconforming roads to compel obédience, and the courts may im- 
pose certain fines and penalties upon the roads, which fines shall 
inure to the beneflt of the school fund, therefore the state bas such 
pecuniary interest in this suit as to constitute it a party, within the 
meaning of the eleventlx amendment. This suggestion cannot com- 
mand my assent. Such subséquent procecdings, froni whicli sucli 
penalties could resuit, do not inhere in the pending action at bar. 
They would be essentially contingent and separate. The subsecpient 
action might never arise, as the défendant company might conform. 
It would also be entirely optional with the railroad commissioners, 
and any individual interested who is equally authorized to institute 
such proceedings, wliether or not they would ask the court to proceed 
summarily against the oiïending roads. Independent of any statu- 
tory provision, tlie state court, in the exercise of its inhérent power, 
could impose a fine for the violation of sucli injunction, in a contempt 
proceeding; and such fine, under the gênerai law of the state, would 
go to the state. And, if this fact sulfices to constitute tlie state a 
party in the original injunction suit, then by the same logic might it 
be maintained that the state, in légal contemplation, is a party to 
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everj civil suit of injunction. The sole issue tendered by the i)lead- 
ings in tliis case is to hâve determined the validity of the rates im- 
posed by the commissiouers, in which the state has no direct pe- 
cuniary interest, as held by the suprême court in the Texas case. 
The statu te of the state of Texas contains a similar provision, sub- 
jecting the offending road to a forfeiture of money, to go to the state 
of Texas. Tbis provision of the Texas statute is incorporated in the 
statement of facts in the Keagan Case, 154 U. S. 365, 366, 14 Sup. Ct. 
1047, and was therefore before the eyes of the court in deciding that 
case. î^either the attorney gênerai of the state nor the court con- 
sidered that fact as affecting or bearing upon the jurisdictional ques- 
tion involved. This question again came before the suprême court 
in the Nebraska case (Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418), 
which brought the railroad transportation commissioners, the state 
oflicers, into the United States court to test the validity of the rates 
established by the commissioners of that state. The question was 
again raised that the state, in effect, was a party. But the able 
lawyers concerned in the cause did not express faith enough in the 
proposition to présent it in other than the most perf unctory way, and 
the court disposed of it as a question that had passed in rem judica- 
tam. The court predicated jurisdiction on the ground of diverse 
citizenship, as well as the fact of a fédéral constitutional question 
being involved. Page 518, 169 U. S., and page 423, 18 Sup. Ct. The 
Nebraska statute, présent before the court, as shown bv the state- 
ment of facts (pages 475, 476, 169 U. S., and page 420, 18 Sup. Ct.), 
contains a similar provision for heavy fines, to the use of the 
state, for violation of the régulations established by the commis- 
sioners. 

The question hère involved is essentially a fédéral question 
(Oakley v. Coodnow, 118 U. S. 43, 6 Sup. Ct. 944), on which the 
décisions of the suprême court of the United States are controlling, 
and this court must foUow them. When the pétition for removal, 
with the record in the case, disclosed the facts which showed the 
right of removal, and the proper bond was flled in the state court, 
the causé stood practically removed, and the jurisdiction of the state 
court ceased at once. Railroad Co. v. Koontz, 104 U. S. 5. No or- 
der of the state court was necessary to effectuate the removal. Kern 
V. Huidekoper, 103 U. 8. 485. After the state court refused to re- 
move the cause, the défendant was authorized by the act of congress 
to obtain a certified copy of the record of the state court and docket 
the case in this court; and bis subséquent appearance in the state 
court and in the suprême court in the action taken by him therein 
constituted no waiver of the act of removal, nor prejudiced his right 
to proceed in this court. Insurance Co. v. Dunn, 19 Wall. 214; Ee- 
moval Cases, 100 U. S. 457; Kern v. Huidekoper, supra. Therefore 
ail the proceedings taken by plaintiffs in the state court after the 
removal was effected were coram non judice and absolutely void, for 
the obvions and conclusive reason that the "controversy" between 
the parties was then removed into the United States court, there to 
remain until linally determined. Eailroad Co. v. Fulton (OMo Sup.) 
53 N. E. 265; Cox v. Eailroad Co., 68 Ca. 448. When a pétition for 



I.AZARUS V. m'dOxN'ALD. 121 

removal is filed in ths state court, tlie only question left for tliat 
court to détermine is one of law, — wlietlier, admitting tlie factn 
stated in tlie pétition to be true, it appears on tlie face of tlie rec- 
ord, including tlie pétition, tlie pleadings, and proceedings to tliat 
date, tliat tlie petitioner is entitîed to removal, ''and, if an issue of 
fact is made upon the pétition, Huit issue must be tried in tlie United 
Htates circuit court." Railway Co. v. Dunn, 122 U. S. 513, 7 Sup. 
et. 12()2. It results tliat the motion to remand is o\erruled. 



LAZAEUS V. MeDOXALD et al. 
(Circuit Court. W. D. Missouri, St. .Tosoph Division. June 22. 1899.) 

AtTORNEY and Cr^IENT — AOREEMF.ST FOU LeGAI. SeKVTCEH. 

Défendants' Intestate was lavgely inierested in certain corporations 
wliieli l>ccarne insolvent, and both lie and tlie corporations made assign- 
ments for the beneflt of tlieir creditors. lu tliis condition of affaira, tlie 
décèdent made a written proposition to complainant, a lawj'er, wliir-li was 
accepted, to secure liis services in effecting a settlement and composition 
witli creditors. Sueli proposition or contract embraced two essential 
features— First, décèdent was to l)e relieved from Personal liability on ail 
the debts, individual and corporate: and, second, the exclusive right to any 
surplus of tho assets fhen in the hands of the assignées "not needed in 
satisfaction of the claims against those assets should inuro" to décèdent. 
It further provided that, "upon a settlement with the creditors * * * 
as above set forth, you are to rec^eive a fee eqnal to twenty per cent, of 
tiie value of the estâtes * * * inuring to me as above." Held, that 
the formation of a corporation to whlch, wilh the assent of ail the cred- 
itors, the assets in the hands of the assignées were transferrod, and the 
acceptance by sueh creditors of notes of the coiporation for tlieir claims, 
on the basis of an agreed composition, with a further arrangement that 
on payiupnt of ail such notes the entire stock of the corporation should 
be transferred to décèdent, did not cntitle com]dainant to recovor his fee, 
on the basis of the nominal excess of the assets of the corporation, as 
shown by its books, over its liabilities, at tlie time it was formed, but 
that the contract contemplated that botli parties sliould shnrc the risk of 
aetually saving assets from the wi-eck, îuid complainant could not enforce 
his demand until the debts assumed had been aetually paid, and then 
on the basis of the value of the assets remaining, and which "inured" to 
the décèdent or his estate. 

Tliis was a suit in equity to establisli tlie amount and to enforce 
collection of a contingent fee for légal s(uvices rendered under a 
written contract. Heard on exceptions to the report of a master. 

Frank Haggerman, Oliver M. Spencer, and Hall & Woodson, for 
complainant. 

Brown & Dolman, for d(;fendants. 

ADAMS, District Judge. This is a suit to establish a demand 
against tlie estate of Dudlej' M. Kteele, dectuised, and to discover as- 
sets for application to its paynient. After the issues were made up 
in this case, tiie same was referred to Alexander Martin, Esq., as 
spécial master, to liear the évidence and rejiort his conclusions of 
law and fact to tlie court. Tlie hearing liaving been fully had be- 
fore the master. tlie case is now before tliis court on exceptions to 
the report of the master flled herein. It appears that on June 4, 
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1894, the mercantile firm of Steele & Walker (composed of Dudley 

M. Steele and ■ Walker); and a corporation by the naine of 

"Midland Coflee & Spice Company," in which Steele owned ail the 
stock and for which he had incurred some obligations as indorser 
of its commercial paper; and Dudley M. Steele himself, who had a 
considérable estate, consisting of capital stock in a mercantile cor- 
poration known as "Steele-Smith Grocery Company," located at 
Omaha, Neb., some real estate, consisting of about 5,700 acres of 
lands in the state of Kansas, the building occupied by Steele & 
Walker, in St. Joseph, Mo., and some other unimportant pièces of 
land, — made their several gênerai assignments, under the laws of 
the state of Missouri, for the beneflt of their creditors. The cause 
of action sued on in this case arose ont of an employment of com- 
plainant, who is a practicing lawyer in New Orléans, La., by Dudley 
M. Steele, in his lifetime, to perform certain lega] services for him 
in the way of making a settlement with his creditors and extricating 
him from his financial difficulties. The contract of employment is 
found in a certain letter written by Steele to the complainant in 
the ferra of a proposition by Steele. It is as follows: 

"Henry L. Lazarus, Attoraey, New Orléans, La.— Dear Sir: After mature 
considération, I hâve concluded to nsk your services in an attempt to extrlcate 
the financial afCalrs of Steele & Walker and myself from their présent condi- 
tion. Whatever plan may be pursued, I shall and do require that I shall be 
relieved from my personal llability upon the debts of Dudley M. Steele and of 
Steele & Walker, Including the Indorsement by Steele & Walker and D. M. 
Steele for the Midland CofEee & Spice Co.; and, further, that the exclusive 
rlght to any surplus of the estâtes of Steele & Walker and B. M. Steele now 
In the hands of assignées, not needed in .?atlsfaction of the claims against 
those estâtes, shall inure to me. If my services are deslred after the composi- 
tion Is effected with the creditors of Steele & Walker and myself, I will, at a 
salary equal to any other business offer, give the business incident to the com- 
plète payment of the deferred portion of the Indebtedness to be created my ex 
cluslve attention, and, pending negotlations for this settlement, I and my local 
eounsel will render ail necessary and appropriate assistance. I will, in any 
event, refund to you my proportion of ail necessary travellng and contingent 
expenses Incident to your comlng to St. Joseph from New Orléans and the vislt- 
ing of the varions creditors. Ûpon a settlement with the creditors of D. M. 
Steele and Steele & Walker, as above set forth, you are to receive a f ee equal to 
twenty per cent, of the value of the surplus of the estâtes of Steele & Walker 
and D. M. Steele inuring to me as above. If we do not readlly agrée upon tlie 
value of sald surplus, It may be appralsed by two appraisers, one chosen by each 
of us, ajid, In case of disagreement between the two we may sélect, they to sélect 
a thlrd, and the three thus ehosen, or a ma;)ority of them, to appraise sald sur- 
plus, sald appraisers to be ail of St. Joseph and disinterested. One-quarter of 
the expenses and this compensation I shall expeet you to take in the oblisations 
of J. W. and S. A. Walker, in such form as you and they may agrée upon, or 
in the sole obligations of J. W. Walker If S. A. Walker refuses to unité with 
him, and the remainder of this compensation I will provide for by allowing a 
reasonable time after this composition Is effected and the remaining assets 
placed under my control. If you are unsucoessful in this attempt, m; obligation 
under this proposition is limited to repayment to you of one-half you. travellng 
and contingent expenses In attempting to effect the settlement. 

"Very resxieetfully, D. M Steele." 

On receipt of this letter, complainant duly accepted employment 
thereunder, and proceeded to performance. 

The plan advised by complainant, pursuant to the suggestions 
found in said proposition, is expressed in a communication pre- 
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pared bj complainant, and addressed to D. M. Steele, Esq., to be 
signed by the creditors. This communication is as f ollows : 

"St. Joseph, Mo., August 8th, 1894. 
"Dndley M. Steele, Esq., St. Joseph, Mo.— Dear Sir: As creditors of the 
firm of Steele & "VS'alker, D. M. Steele, and of the Midland Coffiee Company, 
wc siibmit for your considération the foUowing propositions, with a view to 
the adjustment of the indobtedness due by said parties: If a corporation shall 
be formed aud organized with povver to carry on the business of grocers and 
commission merchants, and with authority to acquire real estate and to dis- 
pose of the same, with a board of directors to consist of I). M. Steele. Mil- 
ton Tootle, Jr., B. Weakley, Wm. B. Graig, and Chas. E. Jes.^pp, and said 
corporation organized at once, with D. M. Steele to be chosen as président, 
Mil ton Tootle, Jr., vice président, Wm. B. Craig, gênerai manager, and Chas. 
B. Jessopp, treasurer and secretary, to serve for one year, or until successors 
or persons in substitution for them shall be selected. And if the corporation 
shall pass by-!aws operating as a contract until the paynient of the adjusted 
indebtedness, providing as f ollows: ïhat the salaries of the otticers shall be, 
président ¥5,000, gênerai manager $3,000, secretary and treasurer $1,500, and 
not subject to change, except by altération of the by-laws; aud shull also 
pass by-laws providing that spécial meetings of tlie shareholdors will be held 
at the place of business of the corporation in St. .loseph, Mo., aud can be 
called at any time, on not less than twenty-four hour.9' ' notice, to be given 
by publication in a daily paper in St. Joseph, Mo., said notice uaming the time 
for such meeting, signed by the holders of a majority of the stoclc of the 
corporation, and must be called by the secretary of the corporation by a 
like publication of a notice of not less than twenty-four hours, whenever he 
shall be directed so to do by letter or telegram addressed to him by the hold- 
ers of a majority of the stock, or by the committee of creditor.» of said cor- 
poration hereinafter to be mentioned; and that the secretary shall give the 
notice for the time designated in such letter or telegram, proviùed the notice 
to be published be for not less than twenty-four hours; and, further provided, 
that at ail meetings of shareholders each shareholder sliall Ije eutitled to one 
vote; thiit shareholders may vote by pro.'cy, and that at ail shareholders' meet- 
ings ail votes shall be by shares only; and that at any such meetings the 
holder of a majority of the stock of tlie corporation may removo summarily 
any director or directors, ofïlcer or offleers, employé or employés, of the Com- 
pany, and substitute other persons for them, and that the salaries of the re- 
moved parties shall instantly cease upon their removal; and that said by- 
laws, when adopted, shall only be subject to repeal or altération by the vote 
of a majority of the stock of the corporation. And if the corporation shall, 
after its organization, exécute and deliver into the liands of John S. Lemon, 
S. C. Woodson, and R. L. McDonald, a committee hereinafter mentioned, the 
promissory notes of said corporation, to the order of each of the creditors of 
Steele & Walker, D. M. Steele, and the Midland Coiïee Company, referred to 
in the schedule hereto annexed as a part hert^of, and auy other claims of 
the parties mentioned in the schedule, or of others which the conunittee shall 
ascertaiu to be justly payable, upon the following basis of percentage of the 
debt of said creditors: On the paper of Steele & Walker, witliout other in- 
dorsement or security, fifty cents on the dollar; on the pape:' of Steele & 
Walker, with the indorsement of Dudley M. Steele, 70 cents on the dollar; 
on the merchandise accounts ot Steele & AValker, thirty-sevcn and one-half 
cents on the dollar; on the obligations of the ilidland Coffee Company in- 
dorsed by Steele & Walker, sixty-two and one-half cents on thr. dollar; on the 
obligations of the Midland Coffee Company indorsed by Steele & Walker and 
Dudley M. Steele, seventy-five cents on the dolllar; on the merchandise ac- 
counts of the Midland Coffee Company, thirty cents on the dollar,— the said 
obligations of the corporation to be made payable to the creditors, respectively, 
divided into equal amouuts, payable at six, twelve, and eighteen months, with 
interest at 5 per cent, per annum, and dated on the day of delivery. And if 
the corporation shall. at the same time, place in the hands of suid committee 
a contract duly executed, for the benetit of ail the said creditors who shall 
aceept said notes and make the assignment to the corporation as hereinabove 
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stated, respectively, constituting a committee in belialf of said creditors of 
said corporation to supervise, direct, and coutrol tlie corporate acts as liere- 
mafter mentioned, and providiug tliiat said committee stiall bave authority to 
deliver said notes to eacli of said creditors upon tlie assignment to tlie corpo- 
ration by said creditors or the committee herein provided for, respectively, 
of their claims agalnst Steele & Walker, D. M. Steele, and the Midland Coffee 
& Spice Company, provided such assignment shall be made witliln ninety 
days after the delivery of the notes of said corporation; and If the assign- 
ments, respectively, are not made within said period, the notes that shall be 
applicable to said assignment shall be returned by the committee to said cor- 
poration to be canceled, it being distinetly understood that there is to be no 
assumption of iuterest or Uability of said corporation for any of the debts or 
obligations of Steele & Walker, Dudley M. Steele, or the Midland CofCee Com- 
pany. The necessary expenses of the committee shall be paid by the corpo- 
ration. And said contract shall also provide that at least once every week 
the said corporation shall make a report to said committee, in form to be re- 
quired by the committee, of ail its receipts and disbursements, and of sucli 
other facts and accounts as the committee may désire. And that said com- 
mittee shall approve orders for ail goods purchased to repleuish stock on the 
application of the président or gênerai manager, and they may, at ail times, 
apply ail surplus funds of said corporation not necessary for the proper con- 
duct of said business to the prepayment of said notes which shall hâve been 
accepted by the creditors, indorsing, or causing to be indorsed, such payments, 
wlth the time of the maldng thereof, on the back of the note on which the pay- 
ments liave been applied. And said contract shall further provide that said 
committee may, at any time, require that the président, or any ofBcer or em- 
Xtloyê, shall be diseharged, and any person or persons named by them substi- 
tuted, and the board of directors shall be requlred to obey such direction given 
in writing within twcnty-four hours after the same, and the salaries of such 
persons then shall cease; and that in like manner the said committee may, 
at any time, upon notice of twenty-four hours to the président of said cor- 
poration or its secretary or treasurer, require the business to be brought to 
an end, and thereupon it shall be at once brought to an end and wound up. 
under the supervision of the said committee, or any attorney or agent selected 
by them. And that any failure upon the part of said corporation to comply 
with any of said stipulations of said contract, and especially of the directions 
of said committee, shall be a ground for the appointment of a receiver or re- 
celvers, by a court of compétent jurisdiction, to close the business of said cor- 
poration, and to apply the assets to the payment of the debts, and the receiver 
shall be named by said committee. And said contract shall further provide 
that said committee shall hâve authority, by an instrument of writing signed 
by them and for a limited period, to delegate to one or more other persons, in 
said insti'ument to be named, ail or any part of their powers under said con- 
tract, aùd shall hâve power, at their discrétion, to appoint or remove, or to 
appoint or reappoint, any person who they may seleet to act as an assistant 
manager in the establishment of said corporation, who shall render such serv- 
ices as he can in the conduct of its business, and shall hâve access, at ail tlmes, 
to ail its books and papers, and shall receive a salary not to exceed one hun- 
dred and flfty dollars por- month, to be paid to him by said corporation. That 
two members of the committee shall constitute a quorum for the transaction 
of the gênerai business of said committee, and they may do ail things and 
exercise ail powers which the fuU committee could do or possess, save and 
exoept the removal of offlcers of said corporation or directing its liquidation, 
and that to do either of the things last named it shall require the consent of 
the entire committee. And if the corporation shall deliver to the comnîittee 
the notes as mentioned, and shall cause ail the capital stock of the Company, 
with the exception of one share to each of the directors, to be plaeed in the 
name of some person, to be selected by the committee, on the books of the 
corporation, and said certiflcate to be indorsed and accompanied by irrévoca- 
ble transfer in blank, and so delivered to the committee, and shall also cause 
to be delivered to the committee with the certiflcate the irrévocable powers or 
the proxies of the holders on said books to said committee, authoriziug them, 
and each of them, to vote the stock at ail stockholders' meetings, as long as 
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any of said notes remain unpaid, and sliall provide by said contract to be 
made by the corporation that tiie stock slmll be lield l)y tlie cominittee as 
collatéral for the payment of! the notes, and that if default be made in the 
payment of the notes or any of theni, or of the interest thereon, the com- 
mittee may soll the stocli, or so mueh thfreof as ma y be neeessary, at public 
auction, in the eity of St. Josepii. llis^oiiri, tirst giving notice of tweuty days' 
publication in a newspapor pnlilished in the fity of St. Joseph, and apply the 
proceeds to the payment of the notes mipaid and interest pro rata. And 
said contract sliiiU provide that the dntics of said committee shall be gratui- 
tously performed, and that no liability or responsibility shall attach to them 
by reason of any errors or omissions, and. in case any vacancy occurs in the 
committee by death, inability, refusai to act, or act further. or from any other 
cause, the vacancy or vacancies may bo lilled by the remaining members, and 
so on from time to time, and the committee as then constitutt'd shall hâve ail 
the powers of the committee made in this letter. And that the contract shall 
also provide for the continuance of the committee until ail said notes shall be 
paid, and, wlien the notes liave been paid, then the committee shall transfer 
or cause to be transferred said stock to D. M. Steele or to any other persons 
whom he may designate in writing addressed to said committee. That 
pending the organization of the corporation contemplated by the within letter 
we agrée to assign our claim.s to the coimnittee i)rovid(^d for herein, authoriz- 
ing said committee to accept from said corporation, when organized, its obli- 
gations for the amount to which we may be, respectively, entitled, upon the 
basis of the adjustment herein, and payable at the times herein stated; the 
said committee being invested with full power and authority to use our said 
claims so assigned to elïectually carry ont the ternis of adjustment proposed 
herein." 

It took some time to secure the consent of ail the creditors to this 
plan, but it was finally so accomplished that on December 18, 1894, 
complainant had succeeded in lodtçing the control of the claims of 
ail the creditors in the hands of the committee provided for in said 
plan. A few days before that, complainant had completed the or- 
ganization of a corporation conteiriplated by said plan, by the name 
of "D. M. Steele Mercantile Company." This corporation soon exe- 
cuted and delivered to the committee of creditors its obligations, 
for the benefit of the creditors of Steele and Steele & Walker, at the 
purchase or adjustment price of their claims. Thèse obligations 
were in three sets of notes, maturing, respectively, in G, 12, and 18 
months from date, and bearing interest at the rate of 5 per cent. 
per annum. On the same day, to wit, December 18, 1894, ail the 
assets, or the proceeds of such as had been reduced to money by 
the assignées under the state assignments, were, by appropriate or- 
ders of the court in charge of such assignment proceedings, turned 
over to said corporation. By this arrangement, the debts of Steele 
and Steele & Walker, as scaled, were assumed by the mercantile 
coixipany. Steele was personally relieved therefrom, and the assets 
formerly belonging to tlie assigned estâtes were made subject to 
their pajTnent, in accordance with the gênerai scheme of the plan 
already set ont. 

When the mercantile company opened up its books, it stated, in 
appropriate débit and crédit columns, its assets and liabilities. Its 
assets consisted of the cash turned over to it by the assignées, some 
undisposed of merchandise, accounts, bills receivable, real estate 
located in Kansas and St. Joseph, and certain other property, gen- 
erally described as "cash, notes, and stocks resulting from the as- 
signment of Dudley M. Steele," etc., aggregating the total sum of 
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§619,205.79. Its liabilities were stated to be the bills payable jiist 
tlien issued in settlement of the daims of the creditors of the as- 
signors in sa,id assignments, amounting (with a small item of cash) 
in the aggregate to f457,720.26. Thèse figures show a balance of 
assets over liabilities of 1161,485.33. The valuations resulting in the 
foregoing figures and balance were placed upon the assets by the 
committee of creditors, and with the knowledge and acquiescence 
of Steele. Mr. Lazarus, the complainant, was, at the time the fore- 
going entries were made, in New Orléans, his home. Mr. Jessup, 
the secretary of the mercantile company, on December 27, 1894, 
wrote complainant as foUows: "I enclose a statement of the assets 
on hand when we took possession; also the cost of adjustment, 
which I trust will be satisfactory. If not so, let me know." This 
inclosure consisted of the figures above given, showing the balance 
of $161,485.58, as aforesaid. Complainant was then a director of 
the mercantile company, and as such presumably interested in the 
showing made by its books. 

There is much évidence in the record relating to the value of sev- 
eral items of assets, and also relating to the participation of Steele 
in flxing the same. The complainant claims that thèse figures show- 
ing this balance of |161,483.53 so sent to him by thè secretary of 
the mercantile company is a stated account, within the meaning 
of the law, and that, within the purview of his contract with Steele, 
the balance of $161,485.53 therein shown is the value of assets "in- 
uring" to Steele, of which lie, by virtue of his contract, is entitled 
to 20 per cent., and it is on the theory of such claim being valid that 
he has exhibited his bill of complaint in this case. It is fair to state 
that in the argument of the case counsel hâve not confined them- 
selves strictly to the theory that this balance of 1161,485.53 is an 
account stated, but hâve contended that it was at least such a repré- 
sentation and such a holding ont of the situation as now estops the 
administrator of the estate of D. M. Steele, deceased, from denying 
that it is the true value of the surplus inuring to him, within the 
meaning of eomplainant's contract of employment. 

I hâve given the évidence bearing on this phase of the case careful 
considération, and hâve attentively considered the arguments and 
briefs of counsel on the question, and cannot escape the convic- 
tion that the complainant is wrong in the conclusions he deduces. 
The master's report on this issue is, in my opinion, fuUy supported 
by the facts, He says: "Neither do I find in the testimony sufii- 
cient évidence to support the conclusive efïect of a stated account. 
I do not find that Mr. Steele and the complainant ever got together 
in an accounting which had référence to a settlement of the surplus 
under the contract, or that any of their admissions of value or 
amounts were ever made with référence to an agreement between 
them as to the value of the surplus, as contemplated by the contract." 
He also says (in which T concur) "that the valuation of December 18, 
1894, was made with référence to the opening of the books of the 
liquidating company. It was done principally by other ofQcers of the 
company or other persons. It was necessary to be done in order 
that a proper set of books might be opened and the business of the 
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corporation iiitelligently conducted." It appears to me clearly from 
ail the évidence, from thé situation of the parties, and tlie necessities 
of the business, the purposes to be accomplished, and ail the other 
surrounding facts, especially from the fact that the entries were made 
immediately after the formation of the liquidating corporation, and 
before the time any efforts had been made towards disj)osing of any 
of the assets by the liquidating corporation, that the entries so made 
in the books, and so forwarded to complainant, could not, in the 
nature of the case, relate to the "surplus," within the meaning of 
complainant's contract of einployment, but were intended for other 
obvions and necessary purposes, as stated by the master in his re- 
port. So far, therefore, as this action is concerned, there is no es- 
toppel against the défendants requiring proof of the real surplus, 
within the true meaning of the contract betvveen comj)lainant and 
Steele. Xotwithstanding the manifest gênerai theory of the bill of 
complaint is to plead complainant's riglits predicated upon the 
existence of such an account stated, or such an estoppel, the master 
heard ail of the évidence relating to the real value of the surplus as 
of December 18, 181)4, and allowed the complainant the full beneflt 
of the resuit of such inquiry, in the same manner as he would hâve 
done if the bill of complaint had counted upon such a state of facts. 
It therefore becomes necessary to consider the case upon this theory 
also. 

It is contended by complainant's counsel that, by the true in- 
terprétation of the contract of employment, complainant is entitled 
to a fee equal to 20 per cent, of the value of the surplus as of Decem- 
ber 18, 1894, the date when Steele was relieved of personal liability 
for his debts by the act of his creditors accepting the obligations of 
the mercantile company therefor. It is contended, on the other 
hand, by the défendants' counsel, that, according to the true meaning 
of the contract, the complainant is entitled to nothing until the debts 
of Steele, even though assumed by the mercantile company, are fully 
satisfied out of the assets devoted to, and i^ledged for, their ultimate 
payment; and that there is no M'ay of ascertaining the surplus inur- 
ing to Steele, 20 per cent, of the value of which was to be the measure 
of complainant's rights, until such debts were actually paid and satis- 
fied. 

Thèse contentions présent the crucial question of this case. The 
proposition of Steele to the complainant of date July 4, 1894, already 
set out in full, states two essential requirements to any "plan" which 
the complainant might adopt. Thèse are as follows: First, Steele 
required that he should be relieved from personal liabilities for his 
own debts, and those of Steele & Walker, including his indorse- 
ments for the Midland Coffee & Spice Company; and, second, Steele 
required, using his own words, that the "exclusive right to any sur- 
plus of the assets of Steele & Walker and D. M. Steele, now in the 
hands of assignées, not needed in satisfaction of the claims against 
those assets. shall inure to me." He next suggested that the plan 
to be adopted by complainant will involve deferring the payment of 
a portion of the indebtedness to some future time, and offered to 
give the business suggested to be incident to paying such defei'red 
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debts his exclusive attention. The plan had evidently been discussed 
between complainant and Steele, as will presently appear, from its 
gênerai harmony with the proposition. 

Tbe clause of the contract relied on by complainant to flx his com- 
pensation is as foUows: "Upon a settlement with the creditors of 
D. M. Steele and Steele & Walker, as abovr^ set forth, you are to 
receive a fee equal to twenty per cent, of the value of the surplus of 
the estâtes of Steele & Walker and D. M. Steele inuring to me as 
above." Inuring to me "as above" ; that is to say, such surplus there- 
of as is not needed in satisfaction of the claims at such time as the 
payment of the same, or portion thereof, might be deferred. Again, 
in the last clause but one of the proposition, after stipulating that 
complainant should take one-fourth of his compensation in some obli- 
gations of J. W. and S. A. Walker, he (Steele) who was making the 
proposition, says: "The remainder of this compensation I will pro- 
vide for by being allowed a reasonable time after this composition 
[hère again alluding to some plan for composition obviously having 
been before that time talked about] is effected, and the remaining 
assets placed under my control." Thèse provisions of the proposition, 
duly accepted by the complainant (which are the controlling ones 
on the question now under considération), seem to me to clearly indi- 
cate that the parties intended to devise such a scheme or plan as 
would subject ail the property to the payment of the debts of Steele 
and Steele & Walker, as they should ultimately be scaled and ad- 
justed, ànd that after such debts should be pai'd and extinguished, 
and the property or some part of it should be relieved from any 
claiiii or liability therefor, the same should "inure" to Steele, and 
then, and not until then, should complainant be entitled, as his fee, 
to a sum equal to 20 per cent, of the reasonable value thereof, namely, 
of such as should so inure to Steele after being relieved of the obliga- 
tion fixed upon it for the satisfaction of the debts. 

This construction of the contract becomes more apparent, if pos- 
sible, by a considération of the "plan" contemplated to be made in the 
proposition, and which was soon afterwards devlsed and put into 
exécution by the complainant. Without attempting to analyze in 
full this plan (already set out), it is sufficient for the présent purpose 
to say that it clearly contemplâtes and requires the formation of a 
corporation with pOwer to acquire the personal property and real 
estate formerly belonging to the assignors in the assignments al- 
ready mentioned, and at that time in the hands of their assignées; 
the assumption by such corporation, with the consent of the creditors, 
of the payment of the debts of Steele and Steele & Walker, as the 
same should be scaled and adjusted and put into the form of notes, 
according to the scheme in said plan elaborated ; the appointment of 
a committee of the creditors to supervise, control, and direct ail 
corporate acts, with power in such committee to remove officers at 
any time, to take charge of the business, and wind it up with or with- 
out the intervention of a receiver, and, in the exact language of the 
plan itself, "to apply the assets to the payment of the debts." Tîiis 
committee was aiso to hâve an iri'evocable power of attorney, or 
proxy, from any person in whose name the stock might stand, to 
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Tote the stock at ail stockholders' meetings, "as long as any of said 
notes sliould remain unpaid." More tlian tliis, ail the capital stock 
was, by express provision of the plan, to be tiirned over to the com- 
mittee, and held by the committee as collatéral for the payment of 
said notes and accruing interest, with power in the committee to sell 
the same if necessary, and apply the proceeds thereof to the payment 
of any of said notes which might reraain unpaid. The plan flnally 
provides as follows: "For the continuation of the committee until 
ail of said notes sliall be paid, and, when the notes hâve been paid^ 
then the committee shall transfer said stock to D. M, Steele, or to 
any other persons whom he may designate in writing addressed to 
said committee." Tliis plan, it seems to me, beyond any question, 
contemplated at the time it was devised the actual payment and 
satisfaction of ail notes to be given by the mercantile company in 
payment of the indebtedness of Steele and Steele & Walker before 
any of the property should innre or be turned over to Steele. Not 
only is this so under the gênerai law governing the rights of creditors 
and stockholders in corporations, but it is so explicitly and eiîectually 
expressed by so many emphatic and otherwise unintelligible pro- 
visions of the plan, culminating in one expressly binding the commit- 
tee not to deliver any part of the capital stoclt to Steele until the notes 
should be fully paid, that it is incompréhensible to me how anyone 
can seriously contend that any of the property, or any right thereto 
or eontrol over the same, was to vest in or inure to Steele until after 
ail the adjusted debts were not only settled (that is to say, settled so 
as to relieve Steele from personal liability tlierefor), but actually paid 
and satisiied, so as to entitle him to the légal right and actual posses- 
sion of the remainder of the property not needed for their satisfac- 
tion. The contention of complainant's counsel that the clause of the 
proposition as follows: "TJpon a settlement with the creditors of 
D. M. Steele and Steele & Walker, as above set forth, yoii [complain- 
ant] are to receive a fee equal to 20 per cent, of the value of tlie sur- 
plus," etc.,— fixes the time of the settlement so made with the credit- 
ors as to relieve Steele from liability therefor. irrespective of whether 
the debts were then paid or not, as the time when complainant's 
right to payment for his services accrued, is, in my opinion, unwar- 
ranted. It is at war with the entire theory of the proposition and 
plan, and with the purposes to be accomplislied by Steele in and by 
their exécution. That theory, and the manifest purpose of the par- 
ties at the time, was that ail the property was first effectually dedi- 
cated to, and pledged for the payment of, the adjusted debts; and, 
with respect to complainant's fee, the theory clearly was that com- 
plainant was to hâve a fee equal to 20 per cent, of the value of such 
property as might be saved to Steele after the debts should be paid 
and flrst satisfled out of the property. The language relied on by 
complainant's counsel must be read in the light of its surroundings. 
The four corners of the proposition must be examined, and, if neces- 
sary, ail the provisions of the plan made by tlie ])artios interested in 
the exécution of tlie scheme suggested in the proposition must be 
considered. In the liglit of thèse recognized rules of construction, 
the words relied upon by complainant's counsel as follows: "TJpon 
97 F.— 9 
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a settlement with the creditors of D. M. Steele and Steele & Walker, 
as above set forth, you are to receive a fee equal to 20 per cent, of the 
value of the surplus of the estâtes of Steele & Walker and D. M. 
Steele inuring to me as above," — hâve a clear and distinct meanlng. 
The "settlement" hère referred to is the one "above set forth," namely, 
one which, af ter applying the property "in satisfaction" of the claims 
against the assigned estâtes, will leave some residue to "inure" to 
Steele, and an amount equal to 20 per cent, of this residue so inuring 
to Steele, after the debts are paid, is to be the fee of the complainant. 
Accordingly, it is<my opinion that, agreeably to the original intention 
of the parties, complainant was to hâve no fee, and no right to a fee, 
untU a settlement and satisfaction of the creditors" demanda should 
iiave been so made as to demonstrate that there was a surplus, which 
aîone was to measure the complainant's rights. 

It may be that, under the construction now given to complain- 
ant's cdntract, the fruition of his purpose is deferred longer than he 
desires; but when it is considered that he was to become, and did be- 
come, a director of the corporation, and an adviser to the committee 
of creditors, and thus always in a position to scrutinize the liquida- 
tion process on which his compensation depended, it seems that the 
postponement of his right to a fee to the end of the liquidation, un- 
der such circumstances of surveillance on his part, was not an unrea- 
sonable condition for him to consent to in his contract, and is not an 
unjust condition for him to abide by. That the construction put 
upon complainant's contract is correct appears to me also most con- 
clusively f rom the conduct of the parties in connection with its per- 
formance. On Decembër 18, 1894^ the corporation having been duly 
organized, the property in the hands of the assignées was turned 
over to it, its notes executed for the adjusted demands of the credit- 
ors, and the liquidation was begun under the scheme with ail its 
attendant safeguards. The stock which, by the terms of the plan, 
was to be issued provisionally to a certain party, to be selected by 
the creditors, and then to be indorsed and delivered to the creditors' 
committee, with irrévocable powers of attorney to vote and use the 
same to accomplish the purposes of the plan, was issued and handled 
somewhat differently than the plan provided, but not so as to ma- 
terially disturb or affect the supervisory control of the committee of 
creditors over it, or the bearing which the provisions of the plan 
legitimately hâve in determining the original intent of the parties 
with respect to complainant's rights under the contract of employ- 
ment. There is, however, one feature of the treatment of the stock 
which attracts attention at once. 

Soon after the incorporation of the mercantile company, which 
was capitalized at |100,000, with 1,000 shares of stock, of the par 
value of flOO each, the complainant caused to be transferred to him- 
self and to his order 200 shares thereof . He. having bef ore that time 
announced that he was going to give his wife one-quarter of his fee, 
caused a certificate for 50 shares to be issued in her name, and the 
balance of 150 shares to be issued to himself directly. Thèse certifl- 
cates he took possession of and retained until this suit was instituted, 
when, in his bill of complaint," he tendered the same to the court for 
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sucli disposition as to the court seemed proper. There is no évi- 
dence of any kind that at or before the time of securing this stock 
complainant ever demanded his fee in money as a riglit then accrued 
to liim. Tliere is a contiict of évidence as to what was said by the 
parties at the time this stock was taken by liim. Complainant claims 
that he required and secured the stock as collatéral security for the 
payment oif his fee. The défendants claim that he required and se- 
cured it as satisfaction for his fee, or, at least, as a conclusive évi- 
dence of his right in the property. I hâve given ail the évidence 
bearing on this subject careful considération, and, wliile the witness- 
es vary somewhat in the expression of their recollection as to what 
was actually said at the time, tliere are several uncontradicted 
physical facts, and necessary conclusions from them, which induce 
me to believe that the stock was talœn at the time by complainant as 
a conclusive évidence of his rights under his contract of employment, 
and as a conclusive démonstration that the construction already 
placed on said contract is correct. ïhese facts are: First. Com- 
plainant requested and received the issue of 50 shares of the stock to 
his wife by name. This is a cireumstance tending to show that com- 
plainant was not taking the stock as collatéral security for his fee or 
that due to his law firm for the services rendered. Second. The 
amount of the stock secured by him was the exact proportion of the 
entire issue whicli was to measure the amount of his fee, 200 shares 
being 20 per cent, of the total issue, and the amount of the stock 
which he caused to be issued in the name of his wife was the exact 
proportion of his fee which he intended to give to his wife. Third. 
The total issue of stock in law, as well as by many persuasive évi- 
dences of the understanding of the parties already considered, repre- 
sented the exact amount and value of the property whicli was to inure 
to Steele by which the complainant's compensation was to be meas- 
ured. Steele was to get ail the property after the debts were satis- 
fled; the stock represented this, and nothing more or différent. It 
stood pledged by the plan, as well as by fixed rules of law, for the 
payment of ail such debts before its value to the shareholders could 
be estimated, and of this value complainant was to hâve 20 per cent., 
and this he accurately secured when he took the stock corresponding 
to that portion of the value. Pourth. Self-evidently, this stock could 
be of no substantial value as collatéral security. It had no value in 
itself, except one burdened with the payment of debts amounting 
at that time to more than the entire capital of the corporation, for the 
payment of which ail the stock had, by spécifie provisions of the plan, 
been pledged as collatéral. It had a rational utility for raeasuring 
the rights of the parties, and I prefer to impute to intelligent men 
such use of it, rather than the irrational, illogical, and inharmonious 
use, now insisted upon by complainant's counsel. Further than this, 
the évidence of the sayings of the parties at the time, considered in 
the light of ail the circumstances already alluded to, in my opinion, 
conduce to the same resuit. 

Another undisputed fact brings me to the same conclusion. On 
the same day that complainant took the 200 shares of stock, Mr. 
Bteele, at the request of complainant, executed three promissory 
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noteSj payable to complainant, for |4,000, |3,000, and |3,000, re- 
spectively, maturing in three, six, and nine months, respectively. 
Thèse notes were delivered to complainant, who, simultaneously 
therewith, entered on the back of the certificate for 150 shar's of 
stock issued to himself, the foUowing indorsement, which was signed 
by him; that is to say: "The interest of H. L. Lazarus herein is to 
be charged with the f ollowing notes, when paid : One note, |4,000, 
due in three months from Pebruary 23, 1895; one note, $3,000, due 
six months from February 23, 1895; one note, $8,000, due nine 
months from February 23, 1895." Thèse notes were discounted by 
complainant, and duly paid by Steele ; the money, with the exception 
of $2,000, being paid by the mercantile company, and charged to him 
on its books. It is conceded by ail that this money was advanced 
on account of complainant's fee. On the theory that the stock was 
given for the fee, or to represent the fee, a reasonable explanation 
is afforded for this indorsement on the back of the certificate. Other- 
wise, as it seems to me, it is without meaning. It is not usual to 
indorse on paper held as collatéral merely the crédits to which the 
principal obligation is entitled. On the contrary, if the paper on 
which it is indorsed is the évidence of the principal obligation, it af- 
fords the most appropriate place to make an entry affecting that ob- 
ligation. Again, it is to be noted that complainant in making the in- 
dorsements says that his "interest" in the stock is to be charged 
with the amount of the notes when paid. This language could hardly 
haye been employed had he owned no interest in the stock itself, 
other than that contingent kind which, in law, attends the holding 
of securities as collatéral for the payment of some other obligation. 

The rational and probable view of this transaction, in my opinion, 
is that complainant recognized the fact that the stock held by him 
represented his interest, — ^that is, 20 per cent, of the value of the 
surplus saved; and inasmuch as Steele, who was to be his debtor 
if there should be any salvage, had by his notes paid $10,000 on ac- 
count of that obligation, it was appropriate to indorse the same on 
the back of the certificate, so that, when the same should be presented 
for participation in ultimate net profits, it should be charged, as be- 
tween the complainant and Steele, with what Steele, out of a disposi- 
tion to favor the complainant, had seen fit to advance him. 

From the foregoing conclusions, it foUows that the complainant 
cannot maintain a suit against the défendant, as administrator of the 
estate of Steele, deceased, for the recovery of money due him under 
his contract of employment, until the debts assumed by the mercan- 
tile company are so paid and satisfied as to discharge the property 
of the mercantile company from liability therefor, in order that it 
may be determined how much, if any, property "inured" to Steele, 
within the purview of the contract of employment under considéra- 
tion. It may hère be remarked that it is doubtful whether the com- 
plainant, in view of his having taken 20 per cent, of the capital stock 
of the mercantile company in the way and manner and for the pur- 
poses already stated, can hâve any redress now, except by a bill (if 
necessary) to wind up the aflairs of the corporation in which he is 
interested. But, having treated the transaction of taking the stock 
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by complainant more as évidence bearing upon tlie construction to be 
placed upon the original contract of employment, I do not deem it 
necessary or advisable to express any further views as to its effect. 

Tbe question of fact now to be determined in settling complainant's 
rights, under the bill in this case (most liberally coustrued), is wheth- 
er, at the time of the institution of this suit, any property liad inured 
to Steele, or his personal représentatives, within the meaning of the 
contract of employment, as hereinbefore interpreted. This question 
is of easy solution, in the light of the restatement of the assets and 
liabilities of the mercantile company made by the parties in interest 
on June 23, 1896, about a month before this suit was instituted. It 
appears from that statement, in the making of which the complain- 
ant participated, that the liabilities of the mercantile company were 
then 172,810.83. The liabilities consisted partly in a renewal of some of 
the notes of the mercantile company given for the third or final instaU- 
ment in settlement of the original obligations of Steele and Steele & 
Walker, in notes executed for money then borrowed to pay some of 
the original notes, and also in some of the original notes which had 
before that time matured and been extended. But whether thèse 
liabilities, or any of them, took on a new dress, or remained as origi- 
nally evidenced, they still were, in substance and effect, the obliga- 
tions of the mercantile company as originally undertaken- and as- 
sumed in settlement of the debts of Steele and Steele & Walker. 
The assets on hand at the time of this restatement, June 23, 18%, 
consisted of a body of flve or six thousand acres of land in Washing- 
ton and Kepublic counties, in the state of Kansas: the business house 
formerly occupied by Steele & Walker; some unimproved lots in the 
city of St. Joseph; some defaulted notes secured by mortgages on 
Kansas land before then sold on crédit; with some other property 
of sraall amounts, consisting of accounts, stocks, and •$ 1,800 in cash. 
While the évidence concerning the actual value of thèse assets is 
conflicting, it establishes beyond question, I think, that they were not 
then at ail available for use in settling the indebtedness for which 
they practically stood pledged, and that if they had been sold at pub- 
lic sale they would not hâve realized an amount equal to the indebted- 
ness itself. In fact, most of the witnesses say that there was no 
sale for such assets possible at the time their testimony was taken 
in this case, and one witness (Mr. Wheeler). a merchant of standing 
and character in St. Joseph,_who was one of the assignées in the prior 
assignments made by Steele and Steele & Walker, said, in giving his 
testimony, that he would not take the assets "as a gift, and pay the 
debts, 175,000." 

Enough bas already been said to show that at the institution of 
this suit there was a large amount of indebtedness owing by the 
mercantile company for the payment of which its propei'ty and assets 
stood chargea, and that, therefore. within the true meaning of the 
contract of employment as hereinbefore construed, no assets had 
"inured to Steele," and no reasonable time had elapsed for Steele or 
his adrainistrator to pay complainant, after ''the remaining assets" 
had been placed under his (Steele's) control. The condition of things 
at the time this suit was instituted well illustrâtes the inequity of 
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complainant's case; for, should he now be allowéd to recaver a money 
judgment basedupon any estimated value of the assets, whether as of 
December 18, 1894, or even as of the date of the institution of this 
suit, he would subject the estate of Steele to ail the risk and loss inci- 
dent to a forced sale of the assetS, if insisted upon by créditera, or 
to the iiecessity of negotiating an extension of time for settlement in 
order to give the administrator an opportunity to spécula te on an im- 
proved market, and in the end possibly no assets would in fact be 
saved, and therefore none would inure*^ to Steele, and yet he (com- 
plainant), in direct contravention of the governing principle of his 
•contract, would hâve safely secured his own fee calculated upon false 
premises. The plain theory of the contract of effiployment was that 
laoth parties should take the risk of actually, not theoretically, saving 
assets from the wreck. The présent theory of complainant is that 
Steele's estate assumed ail that risk. 

Considering the fact that complainant, through the generosity of 
Steele; in toaking an advance payment on account of his fee, has al- 
ready reeeived $10,000, and that, too, at a time when he was not en- 
titled thereto under the true interprétation of his contract, and to 
which the seqnel may show he never would hâve been entitled, and 
considering the further fact that Steele, in his lifetime.fullyperformed 
his part of the contract by paying complainant ail bis expansés, in 
no small amount, it is my opinion that it is with little considération 
and no equity that complainant now, before the liquidation is fln- 
ished, and before it is known whether any assets are or will be saved 
to Steele's estate, exhibits his bill to fix his compensation, and secure 
a judgment therefor, which lie may make out of gênerai assets, even 
if nothing is ever saved from the particular assets in question, or to 
80 flx his judgment as a lien upon ail the stock of the mercantile 
Company now held by one of the défendants for the estate of Steele 
that the probable resuit will be that, if perchance any assets are 
flnally saved, the entire amount and value thereof will be taken to 
satisfy complainant's moiety of 20 per cent. 

The foregoing views would dispose of the case, were it not for 
the fact that complainant seeks, by his bill, to establish a demand for 
|7,000 for légal services rendered by him to Steele other than such 
as were covered by the contract of employment already considered. 
The several items of services for which this aggregate suni is charged 
by complainant were fully considered by the master, and his conclu- 
sion as to eaoh and ail of them is that the same were rendered either 
to or for the benefit of the mercantile company or Steele under such 
circumstances as warranted the conviction that they were intended 
to be included in the services required by the contract of employment, 
and certainly with no intention, at the time of rendering the services, 
on the part of the complainant, to make any charge therefor against 
Steele. In this conclusion of the master with relation to the charges 
for extra services I fully concur, and as a resuit conclude that com- 
plainant has no légal or équitable right against the estate of Steele 
to recover for any such services. 

In view of the foregoing considérations, the master's conclusion 
that complainant was entitled to hâve the surplus ascertained and ap- 
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praised as of the date of December 18, 1894, when Steele's debts 
were adjusted, is, in my opinion, erroneous. 

Tlie large amount of testiuiony taken; the variety of opinions as 
to values; the différences of wituesses as to what was and what was 
not assets; the maturity or extension of the payment of debts; and 
évidence as to what amount of assets would be required to satisfy 
and discharge the indebtedness, — each and ail of thèse things pre- 
sented to the master's considération a perplexing problein, and one 
which, in my opinion, he propeily solved, on his theory of lixing the 
complainant's riglits according to the probable surplus estimated up- 
on values as they existed on iSecember 24, 1894; so that, if my con- 
struction of the contract is incorrect, and if the complainant, in view 
of ail the tacts and circumstances of this case, has any equity at ail, 
the facts of the case, as found by the master, would justify a decree 
as recommended by hira. 

Complainant in his bill seems to stake his right of recovery solely 
on the allégations showing an account stated between him and Steele 
in his lifetime. If the parties had reached an agreement upon a sur- 
plus, witliin the true meaning of the contract of employment, and 
with référence to that contract of employment, such fact would estop 
the défendants from now galnsaying the conclusion so reached by 
the parties. Such being the showing made by the bill, the fact that a 
demurrer was once overruled affords no justification for the argu- 
ment of counsel for complainant that the construction of the contract, 
as now claimed by them, has been once judicially determined. 

The construction of the contract arises and l3ecoraes necessary in 
disposing of the case on a theory which complainant has invoked 
as a substitute for the disapproved theory of the bill as flled, and not- 
withstanding the ruling upon the demurrer, which was without doubt 
correct, the construction of the contract, for the purposes of the case 
as made by the évidence, now becomes, not only proper, but neces- 
sary. Considering the whole case ; the true construction of the con- 
tract of employment; the obligations imposed upon complainant 
thereby; the limitations of his rights thereunder; the theory of the 
bill as filed being disapproved; the complainant's receipt of 20 per 
cent, of the capital stock of the mercantile company in the way and 
manner and for the purposes already stated; complainant's receipt of 
f 10,000 on account of his compensation in the way and manner al- 
ready stated, — I am of the opinion that there is no equity in the bill, 
and that in any event it is prematurely brought. This conclusion 
results in a disposition of the case without the necessity of inquiring 
into the issues made concerning the property alleged to hâve been 
withheld from the mercantile company by Steele, or concerning the 
alleged fraudulent transfer of the stock of the mercantile company 
to défendant Weakley. 

I flnd. on examining the pleadings, that there is a cross bill flled 
by défendant McDonald, as administrator of the estate of Steele; 
but as counsel hâve not in argument pressed any considération of this 
cross bill, and as it is, in the light of the resuit already reached, of 
doiibtful propriety in the case, I hâve conclnded to enter an order dis- 
missing it, without préjudice, however, to the right of the adminis- 
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trator to renew his claim as there stated in any subséquent litigation, 
if he be so advised to do. 

In accordance with the views above expressed, the second and flfth 
exceptions of tlie défendants Susan H. \^' eakley, Armstrong B. Weak- 
ley, and the D. M. Steele Mercantile Company to tlie report of the 
master are allowed. The other exceptions of said défendants are 
disallowed. Ail the exceptions of the complainant are disallowed. 
The recommendation of the master is disapproved. The cross bill 
of Bufus L. McDonald, administrator, is dismissed without préjudice. 
The temporary injunction heretof ore granted herein is dissolved, and, 
the court being now in possession of the whole case, a decree will be 
entered conforming to the views herein expressed, dismissing the bill. 



LEATHE et al. v. THOMAS et al. 
(Circuit Court of Appeals, Seventh Circuit. November 3, 1899.) 

No. 597. 

1. iKJTïiifCTiOTJ— Against Execution of State Cottrt. 

An order enjoining a sherlft f rom proceeding wlth the collection of an 
exécution lawfuUy issued to liim in pursuance of a decree is witliiu the 
prohibition of Rey. bt. § 720, against an injunction by a court of the 
United States to stay any proceeding In a state court.i 

3. SaME— COMITY. 

Cctmity prevents a fédéral court from enjoining enforcement of an ex- 
écution of a State court. 

3. ApPBALrrlKJUNCTION. 

' Thovigh the court of appeals can grant injunctions in aid pf its jurisdic- 
tioh, It cannot, on appeal from an ordèr dissolving an Injiinetion against 
enforcement of an exécution, modify the order so as to permit the sheriff 
to collect the money, and then restraln him from paying it over to the 
exécution, plaintifï, where no such or^er was asked, and the right thereto 
•wa^ not considered in the court below. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

, Thls is an. appeal from an order dissolving a temporary injunction. The bill 
of complaiht upon whieh this order of injunction was granted was brought 
in the court below by the appellants against the appellee for an accounting and 
other équitable relief. It is only necessary to state such facts disclosed In the 
bill as are material to the détermination of the questions, arising ont of the 
order of dissolution. 

Edward L. Thomas, a person of limited means, had for two years or more 
prior to January 24, 1893, been engaged in constructing a railroad from the 
City of Belleville, lU., to a point on the Ml,ssissippi river opposite the city of 
St. Louis, Mo. The money used had been, up to that time, mainly furnished 
by William A. Adams, who died in the fore part of 1893. The railroad was be- 
ing built under the name of the Belleville & St. Louis Railway Company, or- 
ganized under the laws of the state of Illinois governing the in^iorporatlon of 
railroad eompanies. Said Thomas also owned some stock in a coal Com- 
pany operating in St. Clair county. 111., of which, at the time of his death, 
William A. Adams was the principal stockholder. At this time said Thomas 

1 Enjoining proceedings in state courts, see note to Garner v. Bank, 16 C. C. 
A. 90, and, supplementary thereto, note to Trust Co. v. Grantham, 27 C. C. A. 
575. 
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was at the end o£ his resourees, and, unless he could procure speedy and 
efCective aid, he woiild lose ail he had invested, and would be lett burdoned with 
a large amount of debt. The coniplainaut Leathe was a man of large means. 
They were brought together by one Lucien M. Chipley, a promoter. Leathe 
having concluded to corne to the rescue of said Thomas, they, in connection 
with Bart S. Adams and Lucien M. Chipley, on .Tanuary 24, 1893, entered into 
a written agreement, the main provisions of which were that Leathe was to 
hâve 51 per cent, of the capital stock; that Leathe and Chipley were to fur- 
nish the funds to carry on the enterprise; that coal and other companies that 
might be formed to carry ont the contempiated enterprise were to bo curried 
on in tlie same proportions; that Leathe was to ho kl the bonds then isKued by 
the existing company to the amount of $150,000, and to sell 5;50O,00O of bonds 
to be issued; that from thé proceeds of the bonds Leathe was tirst to be paid 
his investment, then Thomas and Adams were to receive the moneys advanced 
by them; that ail sums coniing to Thomas growing out of the enterprise 
v,'ere to be held by Leathe until ail matters were fully adjusted and paid. 
Leathe faithfully carried out his part of the agreement. He built the railroad, 
the name of which was first changed to Belleville City Railway Company, 
then to St. Louis, Belleville & Southern Kailway Company. Ile developed the 
coal enterprise, which was carried on in the name of the Crown Coal & Tow 
Company. In doing this he purchased large quantifies of coal lands along the 
line of the railroad, and also steam tugs and barges for river service. Bonds 
were issued by the railway company to the amount of $500,000, and by the 
Crown Coal & Tow Company to the amount of .$200,000. In November, 1885, 
Leathe sold his bonds, with most of the stock; Thomas at the same time trans- 
ferring his stock to ohe Elbert II. Gary, agent for undisclosed principals, for 
the sunlof !?550,000, of which Leathe received $500,000 and Thomas $50,000, 
paid to them, respectively. As a part of this transaction, Leathe guarantied the 
purchaser against ail claims that might exist against either of the companies. 
Under the agreement of January 24, 1898, it became the duty of Leathe to 
account with the parties to the contract, and it is the purpose of the bill to hâve 
such an accounting. It further appears from the bill that sinee the sale of the 
bonds many obstacles hâve been interposed which hâve prevented Leathe from 
making the accounting and settlement. Thèse obstacles are ehargeable to the 
other parties to the bill, who bave involved Leathe in a multiplicity of suits, 
brought by single parties, in which it is impossible to settle and détermine the 
respective rights of ail the iDarties in interest. One of the obstacles in the 
way of the accounting sought by the bill is the disputed daim of Edward L. 
Thomas against the Crown Coal & Tow Company on which Thomas had 
brought suit in the St. Clair circuit court, and obtained a judgment for $6,309.89, 
npon which he has sued out an exécution, which has been placed in the 
hands of the sheritï of St. Clair county, 111., who is now about to enforce its 
collection. It is alleged that said Thomas filed liis bill in the circuit court of 
St. Clair county, 111., in 1890, against the Crown Coal & Tow Company, and 
that such proceedings were had that on .lanuary 4, 1897, the court adjudged and 
decreed that the Crown Coal & Tow Company should pay said Thomas the 
sum of $6,309.80, with interest, which decree is in full force, and which the 
said Thomas threatens to collect by exécution, which he has caused to issue 
from the said court, and which is now in the hands of the sheriff for collec- 
tion; that complaiuant Leathe is, under his contract with said (îary, compelled 
to hold harmlegs the Crown Coal & Tow Company against said judgment; and, 
nnless prevented by the order of this couri, said Leathe will be compelled to 
pay at once to said Thomas, or the said sheriff under the said exécution, the 
money expressed by said judgment, with interest thereon. The complainants 
show that said sum of money so found due said Thomas arises from and 
grows out of the enterprise entered into by the parties by the agreement of 
January 24, 1893, and that the sum so found due is in law and in equity a 
part of the moneys to be held and retained by said Leathe until the final ad- 
justment of the matters growing out of said agreement. Prayer: That the 
State of the accounts between the several parties be ascertained and decreed, 
and for a temporary injunction to restrain tlie enforcement of the judgment 
of Thomas against the Crown Coal & Tow Company. On the application of the 
complainants a temporary injunction was granted restraining 'Tlerman Bar- 
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nlckol, sheriff of St. Clair county, Illinois, from further proceeding witli tba 
«ollection of a certain exécution iii his liands, issued from the office of the 
clerk of the circuit court of St. Clair co#.nty, Illinois, on a decree rendered 
at the September term, 1890, to wlt, on January 4, 1897, in favor of Edward 
L. Thomas against the Oi-own Coal & Tow Company, for the sum of $6,309.89, 
with interest from January 4, 1897, until the further order of the court." 
The défendants moved for a dissolution of this temporary injunction, and, on 
hearing had, the same was dissolved by the order of Judge Jenliins. 

(x. A. Koerner, for appellants. 
Charles W. Thomas, for appellees. 

Before WOODS, Circuit Judge, aud BAKEK and SEAMAN, Dis- 
trict Judges. 

After stating the facts as above, the opinion of the court was de- 
livered by BAKER, District Judge. 

The restraining order, the dissolution of which is complained of, 
enjoined the sheriff from further proceeding with the collection of 
an exécution lawfully issued to him in pursuance of a decree of the 
circuit court of St. Clair county, in the state of Illinois. It is sug- 
gested by counsel for appellees that under the authority of Haines 
V. Carpenter, 91 U. S. 254, the bill is multifarious and bad on de- 
murrer, and that for this reason the restraining order ought to hâve 
been dissolved. We do not consider it necessary to pass upon the 
question suggested. The order dissolved falls directly witliin the 
prohibition of section 720, Rev. St. 1878. This section provides: 

"The wrlt of Injunction shall not be granted by any court of the United 
States to stay any proceeding In any court of a .state except in ca.ses where such 
injunction may be authorized by any law relatlng to proceedlngs in bank- 
ruptcy." 

It is contended that the restraining order does not stay any pro- 
ceeding in the state court, and that ita only purpose is to control 
the action of a ministerial oflBcer. It is conceded that no court of 
the United States can lawfully issue any order of injunction to arrest 
the progress of a suit pending in any court of a state, but it is 
claimed that this is not a suit pending in the court of a state, inas- 
much as the matter has passed into judgment. and that the issuance 
of the exécution by the clerk, and the act of the sheriff in executing 
it, are to be performed under the mandate of the stàtute, and form 
no part of the proceédings of the court. This contention cannot be 
maintained. The prohibition of the statute does not extend to pro- 
ceédings in a court of the state up to and including final judgment 
only, but to the entire proceédings from the commencement of the 
suit until the exécution issued on the judgment or decree is satisfled. 
The suprême court, in Wayman v. Southard, 10 Wheat. 1. say: 

"The jurisdlctlon of a court is not exhausted by the rendition of Its judg- 
ment, but continues until the judgment shall be satisfled. Many questions 
arise on the procès? subséquent to the judgment in which jurisdietion is to be 
exerclsed. It is therefore no unreasonable extension of the words of the act 
to suppose ail ' exécution necessary for the exercise of jurisdietion. Were it 
even true that jurisdietion could technically be said to terminate with the 
judgment, an exécution would be a writ necessary for the perfection of that 
which was previously done, and would consequeutly be necessary to the 
bénéficiai exercise of jurisdietion." 
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Jurisdiction is the power to hear and détermine the subject-matter 
in controversy in the suit before the court, and the rule is universal 
that, if the power is couferred to render the judginent or enter the 
decree, it also includes the power to issue proper process to enforce 
such judgment or decree, and that jurisdiction continues until that 
judgment or decree is satistied. A writ will lie by the party ag- 
grieved to correct errors in the proceedings, judgment, or exécution 
in a suit in a court of record. The statute of the atate authorizing 
the issuance and exécution of final process is not in déniai, but is 
rather in affirmance, of the existence of the jurisdiction of the court 
until the judgment or decree is satisâed. Diggs v. Wolcott, 4 Cranch, 
179; Peck v. Jenness, 7 How. G12, 625; Watson v. Jones, 13 Wall. 
679, 719; Haines v. Carpenter, 91 U. S. 254; Dial v. Eeynolds, 9C XJ. 
S. 340; Sargent v. Helton, 115 U. S. 348, 6 Sup. Ct. 78; In re Sawyer, 
124 U. S. 200, 220, 8 Sup. Ct. 482; U. S. v. CoUins, 4 Blatchf. 142, 
Ped. Cas. No. 14,834; Wayman v. Southard, supra; Bank v. Halstead, 
10 Wheat. 51; Riggs v. Johnson Co., 6 Wall. 166; Moran v. Sturges, 
154 U. S. 256, 14 Kup. Ct. 1019; Trust Co. v. Grantham, 27 C. C. A. 
570, 83 Fed. 540, and 53 U. S. App. 647. The section above cited 
is not the only obstacle which prevents the sustaining of the order 
of injunction. The principle of comity which obtains between courts 
of concurrent jurisdiction forms a recognized part of their duty. 
It requires that a subject-matter drawn and remaining withiu the 
cognîzance of a court of gênerai jurisdiction shall not be drawn into 
controTersy or litigated in another court of concurrent jurisdiction. 
This principle prevails in ail courts of concurrent jurisdiction deriv- 
ing their powers from a comnion source. "A departure from this 
rule would lead to the utmost confusion and to endless strife between 
courts deriving their powers from the same source; but how much 
more disastrous would be the conséquence of such a course in the 
conflict of jurisdiction between courts wiiose powers are derived 
from entirely différent sources?" Buck v. Colbath, 3 Wall. 334, 341. 
It is ârmly established that the application of this principle forbids 
the courts of the states from interfering by injunction or otherwise 
with the mesne or linal process of the courts of the United States; 
and the same principle in like manner forbids the courts of the United 
States from interfering by injunction or otherwise with the mesne 
or final process of the courts of the states. The court, speaking 
through the chief justice, in Moran v. Sturges, 154 U. S. 268, 14 Sup. 
Ct. 1022, quotes the following from Mr. Justice Clifford, who spoke 
for thé court in Riggs v. Johnson Co., 6 Wall. 195: 

"State courts are exempt from ail interférence by the fédéral tribunals, 
but they are destitute of ail power to restraiu either the process or proceedings 
of the national courts. Circuit courts and state courts aet separably and inde- 
pendently of eaeh otlier, and in their respective splieres of action the process 
issued by the one Is as far beyond the reach of the other as if the Une of divi- 
sion betvi'een them was traced by landmarks and monuments visible to the 
eye." 

For thèse reasons, without référence to the prohibition of section 
720, we should be constrained to affirm the order of dissolution. 
It is, however, insisted if the court should be of opinion that the 
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restraining order cannot be sustained as granted, tliat this court 
should modify the order so as to permit tlie sheriff to collect the 
judgment, and then restrain Mm from paying it over to tlie exécu- 
tion plaintiff. It is enough to say that no sucii order was asked for 
eitlier in the prayer for relief or in the application for a temporary 
injunetion, nor was the right to such an order considered in the court 
below. This court can grant injunctions in aid of its jurisdiction, 
but the modification asked is tantamonnt to the granting of an in- 
junetion de novo in the suit pending in the court below, and is in no 
wisé in aid of the jurisdiction of this court. Whether the court be- 
low should grant a temporary restraining order, enjoining the sheriff 
from pa:ying over the money, when collected, to the exécution plain- 
tiff, and also enjoining the latter from receiving it, are questions not 
before us, and we express no opinion upon them. The order àppealed 
from is aflSrmed at the costs of the appellants. 
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1. AOTIOî^ FOR PeKSONAL iJfJURY— SUHVtVAL— MtNNESOTA StATDTB. 

Gen. st. Minn. 1894, § 5912, whieh provides that "a cause of action aris- 
Ing put of an injury to tlie person dles with the person of either party 
excépt as provided in the next section," applies to ail causes of action, 
whether founded on contract or tort; and under it the personal représenta- 
tive of a person whose death was caused by an injury receiyed while a 
passenger on a street railroad cannot niaintaln an action for breach of the 
contract for safe carriage, counting on the expense and loss of time caused 
the décèdent prlor to his death by the Injury as the damages resulting 
from such breach, where the suit is not brought in accordance with the 
provisions of section 5913. 

8. Statutes— RnLKS of Construction. 

When the language of a statute Is unatnbiguous, and its meanlng Is clear, 
the législature must be presumed to hâve meant what it expressed, and 
arguments by analogy or from history or attempted judicial construction 
cannot be resorted to for the purpose of placing a différent construction 
upon it. 

3. SoRvivAT, OF Actions— Commun- Law Rui.e. 

While, as a gênerai proposition, In the absence of statutory provision, 
actions on contracts survive, and actions on torts abate, on the death of 
the injured party, the reaJ test of survival is not the form, but the sub- 
stance, of the cause of action; and the true rule Is that if the primary cause 
of the damages sought to be reeovered is the breach of a contract, and 
Injuries to the person are mère Incidents of the breach, the action sur- 
vives; but if the proximate cause of the damages claimed is the Personal 
injury, and the breach and the damages therefrom are merely incident to 
the Injury, the action dles. 

In ETror to the Circuit Court of the United States for the District 
of Minnesota. t 

C. E. Joslin (J. F. George, on the brief), for plaintiff in error. 
N. M. Thygeson (M. D. Munn, on the brief), for défendant in error. 
Before CAiDWELL, SANBORN, and. THAYEK, Circuit Judges. 
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SANBORN, Circuit Judge. This was an action brought on August 
12, 1898, by the exécuter of the last will of John E. Webber, wlio died 
on March 27, 1895, from the effects of an injury which he received on 
November 1, 1893, while he was riding as a passenger on one of the 
cars of the défendant in errer, to recover the expenses of bis sickness 
and the amount of the loss of his earnings between the time of his 
injury and the time of his death. The complaint counted upon the 
contract of transportation solely. It was that the railway company 
made an agreement with the deceased to carry hirn safely; that it 
did not do so, but injured his baclc, head, and spine, and thereby de- 
stroyed his capacity to work and caused him to die; that between the 
time of his injury and the day of his death his injuries caused him to 
expend $4,000 for care, assistance, nursing, and médical attendance, 
and caused him to lose his earnings, which would hâve been flOO per 
month; and that the plaintiff in error was the executor of his will, 
and as such was entitled to recover thèse amounts from the défend- 
ant in erfor. The contract was made, the injury was inflicted, and 
the action was brought in the state of Minnesota. Tor more than 30 
years prior to the commencement of the suit the statutes of that state 
contained thèse provisions: 

"Section 1. A cause of action arising eut of an Injury to tlie person dies 
with the person of either party, except as provided in the next section. AU 
other causes of action by one against another, whether arising on contract or 
not, survive to the Personal représentatives of the former, and against the 
Personal représentatives of the latter. 

"Sec. 2. When death is caused by the wrongful act or omission of any party, 
the Personal représentatives of the deceased may maintain an action, if he 
might hâve maintained an action, had he lived, for an injury caused by the 
same act or omission; but the action shall be commenced within two years 
after the act or omission, by which the death w,as caused; the damages thereon 
cannot exceed five thousand dollars, and the amount recovored is to be for the 
exclusive benefit of the widow and next of kin, to be distributed to them in 
the same proportions as the Personal property of the deceased person." Gen. 
St. Minn. 186C, p. 545, c. 77; Gen. St. 1878, p. 825, c. 77. 

In 1891 section 2 was araended by the addition of this clause: 

"Provided that any demand for the support of the deceased and for funeral 
expenses, dulv allowed by the probate court, shall be first dedueted." Gen. 
St. 1894, §§ 5912, 5913. 

Section 2 was again amended, in 1897, by the addition of this pro- 
viso: 

"Provided, that if an action had been commenced by such deceased person 
during his lifetime for such injury which had not been finally determined, such 
action does not abate by the death of the plaintiff, but may be continued by the 
Personal représentatives of the deceased, for the benetit of the same persons 
and limited to the same amount of recovery as herein provided." Laws Minn. 
1897, c. 261. 

Under thèse statutes, the circuit court sustained a demurrer to the 
complaint, and dismissed the action, and this ruling is the only error 
assigned in this case. 

The argument of counsel for the plaintiff in error, stated in the 
form of a syllogism, is: An action on a contract does not abate by 
the death of a party. This is an action on a contract. Therefore 
this action did not abate, and the executor of the will of the deceased 
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may recoyer hère. In support of this position he cites Bradshaw v. 
Eailway Ce, L. E. 10 C. P. 189; Leggott v. Eailway Ce, 1 Q. B. Div. 
599; Broom,I^g. Max. pp, 907-909; ô Am. & Eng. Enc. Law, p. 132; 
and varions othertext-boolîs. None of the authorities wliich he cites, 
however, construe or treat of the statutes of Minnesota, or laws iden- 
tical with them; and a careful examination of thèse text-boolis and 
décisions has failed to convince us that the conclusion of the counsel 
for the plaintifif in error can be successf ully sustained, in view of the 
positive provisions of the Minnesota statutes. The législature of 
that state was not limited in its power to a déclaration that actions 
on contracts should survive, and that actions in tort should abate, on 
the death of the complainant; aûd the statute demonstrates the fact 
that it was not the purpose of the législature to niake that enactment, 
because it expressly proyided in the last clause of section 1 that ail 
other causes of action not mentioned in the flrst clause, whether ai-is- 
ing on coijtract or not, should survive. The législature had the un- 
doubted dght and authority to enact that; some or ail actions on con- 
tracta should abate, and that some or aU actions in tort should sur- 
vive* It had the right to establish for itself the test of abatement 
and survival, and by that test ail actions within tlie limits of the 
state of Minnesota, whether brought in. the state or fédéral courts, 
mustbetried. Henshaw v. Miller, 17 How. 212 ; Martin's Adm'r v. 
Eailroad Co., 151 U. S. 673, 692, 14 Sup. Ct. 533. It exercised this 
power, and provided that "a cause of action arising out of an in jury 
to the person dies with the person of either parfy, except as provided 
in the next section." We may lày aside the exception in this case, 
for the cause of action hère in question is not of the character pre- 
scribed, nor was it brought within the time limited by the next sec- 
tion. Th'e déclaration then reads, "A cause of action arising out of 
an injury to the person dies with the person of either party." The 
only question remaining is, did this cause of action arise out of an 
injury to the person? This is answered by another question : Would 
it hâve arisen had there been no injury to the person? And the un- 
avoidable answer to that question is that it would not. It is for loss 
of earnings, and for the,expense of care, nursing, and médical attend- 
ance, caused by the personal injury. If the injury had not been in- 
flicted upon the person, the loss of earnings would not hâve been 
sustained; and the expenses of the care, nursing, and médical attend- 
ance would not hâve been incurred even if the contract of transpor- 
tation had been entirely broken, — even if the cornpany had failed to 
carry the deceased an inch. It is no. answer to this proposition to 
say that the personal injury was a breach of the contract, because 
the statute periùits the survival of those causes of action only which 
did not arise out of a personal injury, whether or not the injury vio- 
lated a contract. A tinding that the cause of action did not arise 
out of the personal injury is indispensable to an escape from the pro- 
vision of this section, and it cannot be truthfuUy said that this cause 
of action did not so arise.: There is ûothing in the statute to the 
effect that a cause of action ex contractu arising out of an injury to 
the person shall survive, while such a cause ex delicto shall abate. In 
order to sustain the contention of counsel for the plaintifl Ln error, it 
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is necessary to ingraft a sweeping exception upon the act of the lég- 
islature, so that it will read: "A cause of action arising out of an 
injury to the person dies with the person, except in cases in which the 
injury was the breach of a contract." It is very probable that such 
an exception would be much more comprehensive than the rule. 
However that may be, it is not the province of a court to make it. 
Vv'hen the législature has lawfuUy established a rule which limits the 
time or manner of maintaining a class of actions, and has made no 
e xception to that rule, the conclusive presumption is that it intended 
to make none, and the courts hâve no power to do so. Madden v. 
Lancaster Co., 27 U. S. App. 528, 539, 12 C. G. A. 566, 573, and 65 
Fed. 188, 195; Mciver v. Hagan, 2 Wheat. 25, 29; Bank of State of 
Alabama v. Dalton, 9 How. 522, 528; Vance v. Vance, 108 U. S. 514, 
531, 2 Sup. et. 854. 

If dpubts could arise whether or not the législature intended what 
the plain words of section 1 express, when it enacted this statute, 
they would be dispçlled by the reason of the rule, and by the subsé- 
quent législative and judicial construction which the enactment has 
received. Section 1 declared that every cause of action arising out 
of a Personal injury should die with the person, except as provided 
by section 2. Section 2 provided that when death was caused by the 
wrongful act or omission of a party the personal représentatives of 
the deceased might maintain an action for the injury, if the deceased 
could hâve done so, and that the damages recovered should be dis- 
tributed to the widow and next of kin in the same proportions as the 
Personal property of the deceased was distributed. It is not probable 
that the législature intended to provide by this statute for the sur- 
vival of two actions for a personal injury which resulted in death, — 
one under section 1 for the diminution of the estate of the deceased 
between the time of his injury and his death, and another under sec- 
tion 2 for the pecuniary loss to his widow and next of kin. And yet 
this is the inévitable resuit of the construction for which counsel for 
the plaintiff in error contend. It is more reasonable, more in accord 
with that recognized public policy which deprecates a multiplicity of 
suits, and more in consonance with the express terms of the statute, 
to believe that it was the purpose of the législature to provide for a 
single action, in which ail recoverable damages resulting from the in- 
jury and the death should be assessed and adjudicated, and to abate 
ail others, in favor of the deceased or of his légal représentatives, 
which might arise out of the injury or the death. The subséquent 
législation, and the eiïect given to it by the suprême court of Min- 
nesota, lend strong support to this view. In 1891 the législature 
provided that there should be deducted from the damages recovered 
by the widow and next of kin under section 2, before their distribu- 
tion to them. any demands for the support of the deceased and funeral 
expenses. This was, in effect, a législative déclaration that the per- 
sonal représentatives could recover under section 2 the amount of the 
expense incurred for eare, nursing, and médical attendance while the 
deceased was suffering from the injury which caused his death, and 
the suprême court of the state so interpreted the amended statute. 
Sykora v. Machine Co., 59 Minn. 130, 134, 60 N. W. 1008. If the 
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Personal représentatives could recover for tliese expenses under sec- 
tion 2, they surely could not also recover for them under section 1, 
which éxpressly abates ail causes of action arising out of the Person- 
al injury, except as provided under section 3. They could not recover 
twice, — once under the rule and again under the exception. Again, 
in 1897, the législature amended this statute by adding to section 2 a 
proviso to the effect that, if the person injured had commenced an 
action for the injury in his lifetime, that action should not abate ou 
his death, but should be continued by his personal reoresentatives 
for the benefit of the same persons, and should be limited to the same 
amount prescribed by that section. Laws Minn. 1897, c. 261. It 
cannot be that the lawmaking power intended by its enactments upon 
this subject to provide that a cause of action arising out of a personal 
injury causing death, not prosecuted for the benefit of the persons, 
nor limited to the amount provided by section 2, should survive to 
the Personal représentatives of the deceased if the injured person 
had not commenced an action before he died, and should abate if he 
had. That, however, wouM'be the resuit if the contention of the 
counsel for the plaintiff in error was sustained. The plain reading 
of the statute, the subséquent amendments to it, and the judicial in- 
terprétation given to it by the suprême court of the state ail point to 
the same conclusion, and leave no doubt that under it every cause of 
action in favor of the injured person or Ms personal représentatives 
arising- dut of an injury to the person dies with the person, except 
those which are brought or maintained in strict accord with the pro- 
visions qf section 2. Our Conclusion is that under the statutes of 
Minnesota a cause of action in favor of the injured person or his per- 
sonal représentatives, which arises out of a personal injury which 
caused the death of the person injured, abates with his death, Unless 
it conforms to the provisions of section 5913 of the General Statutes 
of Minnesota of 1894, as amended by section 2 of chapter 261 of the 
Laws of Minnesota of 1897. 

Counsel for the respective parties to this action hâve presented a 
caref ul and exhaustive review of the décisions of the English and 
American courts iipon the rule of the common law that a personal 
action dies with the person. But the statute of Minnesota is so plain 
and positive in its terms that we do not feel at liberty tô disregard, 
évade, or explain it away^ and we must décline to f oUow them in this 
discussion. It would be à futile task, however interesting and agx'ee- 
able, to trace the common-law rule through the décisions of the courts 
of varions jurisdictions, to accurately state its limitations and ex- 
ceptions, and to compare it with the local law of Minnesota. What- 
ever the resuit of such an investigation, that law must still prevail, 
and it is too plain to be construed away. When the language of a 
statute is unambiguous, and its meaning is clear, arguments by anal- 
ogy or from history and attempted judicial construction serve only 
to create doubt and to confuse the judgment. They serve to obscure 
far more than to elucidate the meaning of the law. There is no safer 
or better canon of interprétation than that, when the terms of a 
statute are plain and its meaning is clear, the législature must be 
prôsumed to hâve meantwhat it expressed, and there is no room for 
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construction. Knox Countv v. Mortoii. 32 U. S. App. 313, 51C, 15 
C. C. A. 671. 673, and 68 Fed. 787. lH'Ji U. S. v. Fislier, 2 Cranch, 
358, 399; Railway Ce. v. Phelps, 137 U. S. 528, 536, 11 Sup. Ct. 168; 
Bedsworth v. Bowman, 104 Mo. 44, 49, 15 S. W. 990; Warren t. 
Paving Co., 115 Mo. 572, 570, 22 S. W. 490; Davenport v. City of 
Hannibal, 120 Mo. 150, 25 S. W. 364. We remarie, however, in closing 
this discussion, tliat the statute of Minnesota is not unique, in tluit 
it provides for the abatement of causes of action for personal in- 
juries even wlien they constitute breacties of contracts. While it is 
true, as a gênerai proposition, that, in the absence of statutory régu- 
lation, actions on contracts survive, and actions on torts abate, on 
the death of the injured party, that is by no means an accurate or 
complète statement of the common law upon this subject. The test 
of survival is not the form, but the substance, of the cause of action. 
An action for the breach of a promise of marriage does not survive, 
although it is on the contract, and the breach occasions pecuniary 
loss, because the chief damage, the substance of the cause of action, 
is disappointed hope, which is an injury to the person, and the pe- 
cuniary loss is nierely incidental thereto. Stebbins v. Palmer, 1 Pick. 
71; Lattiniore v. Simmons, 13 Serg. & E. 183; Wade v. Kalbfleisch, 
58 N. Y. 282, 286. For the same reason a cause of action against 
a physician or surgeon for incidental expenses caused to a patient by 
his vvant of skill and care abates with his death. Vittum v. Gilman, 
48 N. H. 416; Jenkins v. French, 58 ]^r. H. 532. In the absence of 
statutes, the true rule is that if the primary and moving cause of the 
damages sought is the breach of the agreement, and the injuries to 
the person are mère incidents to that breach, the action survives, but 
if the proximate moving cause of the damages clairaed is the personal 
injury, and the breach of the contract and the damages therefrom 
are mère incidents to the injury, the cause of action dies. Jenkins 
V. French, 58 N. H. 532; Schreïber v. Sharpless, 110 U. S. 76, 80, 3 
Sup. et. 423; Martin's Adm'r v. Railroad Co., 151 U. S. 673, 692, 
14 Sup. Ct. 533; Smith v. Sherman, 4 Cush. 408; Boor v. Lowrev, 103 
Ind. 468, 3 N. E. 151; Feary v. Hamilton (Tnd. Sup.) 39 X. E. 516, 517; 
Pavne's Appeal, 65 Conn. 397, 409, 32 Atl. 948; Wolf v. Wall, 40 
Oh'io St. 111; Vittum v. Gilman, 48 N. H. 419. The judgment below 
is afflrmed. 



GRATTAN TP. v. CITILTON. 
(Circuit Court of Appeals, Elglith Circuit. October 9, 1809.) 
No. 1,096. 
MuNTCiPAL BoKDS— Conditions Précèdent to Issuance — Epfect op Be- 

CITALS. 

Tlie récitals of offieere wlio ,are invested witli authority to détermine 
■wlien conditions précèdent to tlie issue of nesotialjle bonds are complied 
with, and with power to issue tliem on the fulfillment of sucli conditions, 
that they liave beeii issued "in pursuaiice of," or "in conformity with," 
or "by virtue of" tlie statute which authorizes their issue under the pre- 
scribed conditions, preclude inQuiry, as against innocent purehasers for 
value of tlie bonds containing siicli récitals, as to whether or not the 
précèdent conditions had been performed when they were issued. 

97 F.-IO 
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a. Same— Proposition for Isscance Gonstrded. 

A proposition adopted by the voters of a townshlp autliorlzing the Issu- 
ance of bonds "in aid of tlie construction of a Une of railroad passing into 
the county of Holt from the east, and through the said townshlp to the clty 
of O'Nelll, in sald county, such proeeeds to be given to the Nebraska & 
Western Eailway Company when it shall complète a Une of said railroad, 
and hâve cars running thereon, to the city of O'Nelll," on or before a date 
named, the city of O'Nelll being sltuated within sald townshlp, does not 
require as a condition précèdent to the Issuance of such bonds that the 
railroad shall be constructed entlrely through the townshlp, and their issu- 
ance was authorized on the completion of the road and the running of 
cars thereon, to the clty of O'Nelll within the time prescribed. 

3. Samb— Présomptions. 

Acts done or contracts niade by a corporation, which présuppose the 
existence of other acta or conditions in order to maUe therù valid and 
legally operative, are presumptive i,ioof of the latter. 

4. Samb— VaijIdity— Bduden of Proof. 

Comp. St. Neb. 1897, p. 800, § 4023, requlres a railroad company to flle 
for record in the office of the clerli of a county in which bonds are to be 
voted in its aid a plat of the survey of its Une of road through the county 
within two weeks prevlous to the élection, and provides that no bond.s 
shall be valld in case they are voted, unless such Une Is buUt within 40 
rods of the survey as so flled. Seld, that where bonds were voted, and were 
Issued by the proper otïicers after the road was built, they, or the coupons 
therefrom, were prima facie évidence that the statuts had been compUed 
Wlth, and, if the statute had not been compUed with, that such fact must 
be pleaded and proved as an affirmative défense in an action on such bonds 
or coupons. 

5. Review on Error— Case Trted to Court. 

■VVhere a case at law Is tried by a circuit judge wlthoRt a jury, and the 
resulting judgment is taken to the circuit court of appeals by wrlt of 
error, It can only be reviewed as to errors eommitted by the court 
below, and a défense not presented to nor ruled on by the trial court can- 
not be considered. 

Caldweil, Circuit Judge, dissenting. 

In Error to the Circuit Court of tlie United States for the District 
of Nebraska. 

H. E. Murphy, B. T. White, and James B. Slieean, for plaintifif in 
«rror. 

George W. Seevers and M. P. Harrington, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SANBOKN, Circuit Judge. The défendant in error, Henry Percy 
Chilton, was the innocent purchaser, for value, of certain bonds and 
coupons issued by the plaintift in error, the township of Grattan. 
The coupons were not paid when they became due, and be brought 
this action to recover upon them. The township interposed various 
défenses, and the case was tried by the court below upon an agreed 
statement of facts, and a judgment was rendered against the plaintiff 
in error. The opinion of the circuit court upon which this judgment 
rests may be found in 82 Fed. 873. 

Counsel for the plaintiff in error insist that the judgment is er- 
roneous: (1) Because the board of supervisors of the county of Holt, 
which issued the bonds, had no power to do so, for the reason that 
the Nebraska & Western Eailway, to aid in the construction of which 
the bonds were issued, was not built through the township of Grat- 
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tan; and (2) because the défendant in error did not plead or prove 
that this railroad was built witMn 40 rods of the line of its route as 
that line was sliown on tlie survey tliereof liled by tlie Nebraslca & 
Western Railway Oompany in the otfice of the clerk of the couuty of 
Holt. We will eonsider tlaese contentions in their order. 

1. The agreed facts ou which the flrst position taken by counsel 
is based are thèse : Under the constitution and statutes of the state 
of Nebraslca the board of supervisors of tlie county of Holt was 
empowered to issue the bonds of the township of Grattan to aid in 
the construction of a railroad upon a favorable vote of two-thirds of 
the electors of the township voting upon the question. Oomp. St. 
Neb. 1897, c. 45, §§ 3518, 3519, p. 69G. A proper pétition for the sub- 
mission of the question of the issue of the bonds to the vote of the 
electors was made, the proposition to issue them was submitted, and 
more than two-thirds of the electors voted in its favor. The pétition 
for the élection and the proposition for the issue of the bonds con- 
tained this clause: 

"Tlie proceeds of said bonds to be used in aid of the construction of a line 
of railroad passiog Into the county of Holt from the east, and through the 
said township to the city of O'Neill, in gaid county, such proceeds to be given 
to the Xebraska & Western Railway Company when it shall complète a line 
of said railroad, and hâve cars running thereon, to the city of O'Nelll, on or 
before August 1, 1890." 

The railway was constructed from the east into the township of 
Grrattan, a distance of about five miles, and it was completed to the 
citj' of O'Neill, which is situated within the township, and cars were 
running thereon, on or before Auguet 1, 1890, but it never was con- 
structed to or across the western boundary of the township of Grat- 
tan. After it was completed to O'Neill, the board of county super- 
visors issued and delivered the bonds to the jSîebraska & Western 
Eailway Company. That company sold them on the market, and 
they were flnally purchased for value by the défendant in error in 
the usual course of such commercial transactions. Each of the 
bonds contained this récital: 

"This bond is issned for the purpose of aidins; the Nebraska & Western 
■Railway Company in the construction of a railroad through said (îrattan town- 
ship; said railroad to pass into the county of Holt from the east through the 
said Grattan township, and hâve cars running thereon to the city of O'Nelll 
on or before August Ist, 1890, and is one of a séries of thirty-six bonds of one 
thousand dollars each, and numbered from one to thirty-six, inclusive; and said 
bonds are issued under and by authority of the laws of the state of Nebraska 
found in ehapter 4-5, on pages .540, 541, and 542, of the Compiled and Annotated 
Statutes of the State of Nebraska of the year 1889, and the other laws of the 
state of Nebraska in relation thereto." 

Upon thèse facts it is urg-ed that the construction of the railroad 
through the township of Grattan was a condition précèdent to the 
issue of the bonds, and that, since the condition was not complied 
with, the board of county supervisors had no power to issue them, 
and they are void in the hands of ail classes of purchasers. But 
the board certified that thèse bonds were issued under and by au- 
thority of the statutes. If, under any circumstances, the board 
would hâve had authority to issue them, and the bonds would hâve 
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been valid, innocent purchasers had the riglit to présume that those 
circumstances existed when they were issued, and the township was 
estopped to deny their existence after such purchasers had bought 
them in reliance upon the certificate that they were issued in com- 
pliance with the statute. There were circumstances under whicli the 
bonds might hâve been valid. The railroad might hâve been con- 
structed through the township. The township is, therefore, estopped 
by the certiflcate in the bonds from avoiding or repudiating them on 
the ground that it was not constructed through the township. The 
State of Nebraslfa imposed the duty and. vested the power of deter- 
mining whether or not two-thirds of the voting electors of the town- 
ship of Grattan had voted in favor of issuing thèse bonds, of deter- 
iHining whether or not the railroad had been constructed and put in 
opération to the city of O'Neill on or prior to August 1, 1890, and of 
detérmining whether or not it had been constructed through the 
township of Grattan, if that was a condition precfedent to their issue, 
in the board of supervisors of the county of Holt. That board de- 
cided that ail tberequi site conditions précèdent to their issue had 
been fulfilled. It sent the bonds forth, and certifiedon the face of 
each one of them that they had been issued under and by authority 
of the statutes of the statè. The récitals of officers who are invested 
with àuthotity to détermine when conditions précèdent to the issue 
of negotiable bonds are complied with, and with power to issue them 
npOB thefulfillment of such conditions, that they hâve been sent forth 
"in pursuance of ," or "in conformity with," or "by virtne of" the stat- 
ute which authorizes their issue under the prèscribed conditions, 
preclude inquiry, as against innocent purchasers for value, as to 
whether or not the précèdent conditions had been performed when 
the bonds were issued. Citv of Huron v. Second Ward Sav. Bank, 57 
U. S. App. 593, 606, 30 G. Ô. A. 38, 45, 86 Fed. 272, 279; National 
Life Ins. Oo. v. Board of Education of City of Huron, 27 U. S. App. 
244, 266, 268, 10 0. G. A. 637, 651, 652, and 62 Fed. 778, 792, 793, and 
cases there cited; West Plains Tp. v. Sage, 32 U. S. App. 725, 736, 16 
C. G. A. 553, 558, and 69 Fed. 943, 948; E. H. Rollins & Sons v. Board 
of Com'rs of Gunnison Co., 49 U. S. App. 399, 412, 26 G. G. A. 91, 98, 
and 80 Fed. 692, 699; Brown's Ex'x v. Ingalls Tp.. 57 U. S. App. 611, 
615, 616, 30 G. 0. A. 27, 29, and 86 Fed. 261, 263 ; City of South St. 
Paul T. Lamprecht Bros. Co., 60 U. S. App. 78, 85, 31 C. C. A. 585, 
589, and 88 Fed. 449, 453; Eathbone v. Commissioners, 49 U. S. App. 
577, 589, 27 C. C. A. 477, 483, and 83 Fed. 125, 131; Wesson v. Saline 
Co., 34 U. S. App. 680, 684, 20 C. C. A. 227, 229, and 73 Fed. 917, 919; 
City of Evansville v. Dennett, 161 U. S. 434, 439, 443, 16 Sup. Ct. 613. 
There is another conclusive answer to this contention of the plain- 
tiff in error. It is that the construction of the railroad through the 
township of Grattan never was a condition précèdent to the issue of 
the bonds. . It is conceded that the statutes impo^ no such condi- 
tion. The elaim is that this condition was imposed by the clause in 
the proposition to issue the bonds, whiçh has been quoted above. 
But a fair examination of that clause, however critical, will disclose 
no limitation or prescription relative to the time of the issuance of 
the bonds. It relates exclusively to the disposition of their proceeds, 
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and it aTitliori7>ffB the board to give thèse to the railway companj^ 
"when it shall complète a line of said railroad, and hâve cars running 
thereon, to the city of O'Neill, on or before August 1, 1890." The 
coropany did this, and thereupon the board issued and delivered the 
bonds. It was not material whether the co- nissioners sold the 
bonds, and paid the proceeds over to the raik'oad company, or deliv- 
ered the bonds directly to the corporation, and permitted it to niake 
the sale for itself. The statute and the proposition which was car- 
ried at the élection alike authorized the delivery of the bonds when- 
ever the cars were running to O'Neill, whether the railroad had then 
been constructed throiigh the township or not. 

2. There is a statute of the state of Nebraska which requires a 
railroad corporation to file for record in the office of the clerk of the 
couhty in which donations, bonds, or other valuables are to be voted 
in its aid a plat of the survey of its Une of railroad through the county 
within two weeks previous to the élection, and which then provides 
that "no bonds, and so forth, shall be valid in case they are voted, 
unless said railroad corporation build their line of road within forty 
rods of their survey as filed in the county clerk's office." Comp. St. 
Neb. 1897, § 4023, "p. 800. It is said that the judgment below was 
erroneous because the défendant in error failed to plead or prove 
that the railroad was constructed within 40 rods of its surveyed line. 
But the coupons were prima f acie évidence of their own validity, 
and required no proof aliunde to sustain them. If they were void 
because the railroad was not constructed in accordance with the 
provisions of the statute we hâve quoted, that was an affirmative 
défense, which it was incumbent on the plaintifE in error to plead and 
to prove if it would avail itself thereof . Oontracts of a municipal or 
quasi municipal corporation, formally executed by the officers author- 
ized to do so by law, and not in themselves necessarily beyond the 
scope of their authority, will, in the absence of proof to the contrary, 
be presumed to be valid, and to hâve been made with due authority. 
If acts were required to be done, or conditions were required to exist, 
before valid contracts could be made, the contracts themselves raise 
the presumption and présent the évidence that such acts were per- 
formed and such conditions existed. Acts done or contracts made 
by a corporation which présuppose the existence of other acts or con- 
ditions in order to make them valid and legally operative are pre- 
sumptive proof of the latter. City of Lincoln v. Sun Vapor Street 
Light Co., 19 U. S. App. 431, 438, 8 C. 0. A. 253, 257, and 59 Fed. 
756, 760; Barber Asphalt Pav. Co. v. City of Denver, 36 U. S. App. 
499, 510, 19 C. C. A. 139, 144, and 72 Ped. 336, 341; Lincoln v. Iron 
Co., 103 V. S. 412, 416; Président, etc., v. Dandridge, 12 Wheat. 64, 
70; Omaha Bridge Cases, 10 U. S. App. 98, 189, 2 C. C. A. 174, 240, 
and 51 Fed. 309, 327, and cases there cited; Union Water Co. v. 
Murphy's Fiat Fluming Co., 22 Cal. 620, 629. The record discloses 
no plea, proof, fact, or finding relative to this défense, and it is not 
hère for our considération. The agreed statement of facts as it 
stands is ample to support the judgment, and the questions relative 
to the proximity of the surveyed line to the constructed line of the 
railroad were not presented to or considered by the court below. 
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When a case is tried by a fédéral court without a jury, and thé result- 
ing judgment is brought by a writ of error to an appellate court for 
review, it is only "the rulings of tlie court in tlie progress of tbe trial 
of the case," and the suflBciency of the facts found to support the 
judgment, that can be reviewed. Eev. St. § 700. In such a case this 
is a court for the correction of the errors of the court below only. 
As the agreed facts in this case are sufflcient to support the judg- 
ment, and as the question now presented was never brought to the 
attention of or ruled upon by the trial court, it certainly committed 
no error régarding it, and there is nothing in this point for us to 
review or correct. Trust Go. v. Wood, 19 U. S. App. 567, 571, 8 G. G. 
A. 65S,/6eO/and 60 Ped. 346, 348; Bowden v. Burnham, 19 U. S. 
App. 448, 8 G. G. A. 248, and 59 Fed. 752; Norris v. Jackson, 9 Wall. 
125, 127; Insurance Go. v. Folsom, 18 Wall. 237, 249; Gooper v. 
Omohnndk-o, 19 WaE. 65, 69; Martinton v. Fairbanks, 112 U. S. 670, 
5 Sup. Gt. 321; Lehnen ¥. Dickson, 148 U. S. 71, 13 Sup. Gt. 481. The 
judgment below is afflrined. 

CALDWEIIv, Circuit Judge. I dissent from the language of the 
court as to the presumptions arising from, and the légal effect of, the 
issuanceof municipal bonds. It states the doctrine on that subject 
much too broadly. Moreover, what is said on that subject is obiter, 
for we are ail agreed that it conclusively appears from the statement 
of facts "that thé construction of the railroad through the township 
of Grattan nevér was a condition précèdent to the issue of the bonds." 
That being so, why should the court go out of its way to say that, 
if the construction of the road through the township had been made 
a condition précèdent to the exercise of the power to issue the bonds, 
and the road had not been constructed at ail, the mère issuance of 
the bonds would estop the défendant from showing that fact? 



NEW PUNDEEBERG MIN. CO. v. OLD et al. 

(Circuit Court of Appeals, Eighth Circuit. October 9, 1890.) 

No. 1,143. 

1. JUDGMBNT-i-MATTERS CONGLtlDED. 

A Juclgment in ejectnient, adjudgiug plaintiffi entitled to possession of a 
vein of qre.and wliicli necessarily deteriûined tliat the apex of sueli vein 
was vflthin the boundaryof plaintiff's daim, is conclusive of sucli fact in 
a subséquent action between the same. parties to recover the value of ore 
alleged to hâve been taken fronj such vein by défendant. 
3. Intbbkst— Action fok CoNVERaiorr. 

Qenerally, when one has wrongfully converted the money or property of 
anpther, liiterest at the légal rate on the money, or on the value of the 
propei'ty, is reeoverable from the date of the conversion, and it is prac- 
tlcally Imniaterial whether it is allowed as interest or as damages. 
S. Samb— -CoKvERsiorr of Ore— Inteeest. 

The; décisions of tlie suprême court of Colorado, foUowed by those of 
the suprême court of the United States, hâve established the inile that in 
actions, for mining and convertlng ore and in actions for the conversion 
of Personal property the Injured party may recover, imder the statutes of 
thati State, not only the Value of the property converted, but also a sum 
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equal to légal interest thereon from the time of the conversion; and this 
rule applies although the damages sucd for are unliquidated. 

4. Samb — Unuquidatkd Damages. 

A défendant whose lessee mined and converted ore owned by plaintiff 
upon wliicli défendant reeeived royalties, the exact amount of which was 
shown by its books, althougb unknown to plaintiff, cannot avoid the 
payuient of interest ou such amount, when recovered in an action for the 
conversion, on the ground that the claim was unliquidated, and plaintiff 
claimed more than was actually due. 

5. SamK — PlEADIKG— PliAYER FOR JNTEKKST. 

In an action for conversion, where plaintiff's prayer for damages largely 
exceeded the amount recovered, he may reeover interest, although not 
speeitically demanded in the prayer. 

6. Tkial — Exceptions to Instructions. 

An exception to an entire charge is unavailing if the charge contains 
any correct aud pertinent stateinents of fact or déclarations of law, and 
an exceiition to the refusai of a séries of instructions asked js equally 
unavailing where any of them are erroneous or Inappropriate. 

In Error to the Circuit Court of tlie United States for the District 
■of Colorado. 

Willard Teller and R. S. Morrison (Harper M. Orahood, on the 
brief), for plaintilï in error. 
Jacob Pillius and Edwin H. Park, for défendants in error. 

Before CALDWELL, S.VNBORN, and THAYER, Circuit Judges. 

SANBORX, Circuit Judge. This was an action for mining and 
«onverting ore which the plaintiff in error, the New Dunderberg 
Mining Company, toolï from those portions of certain underground 
levels specifled in the complaint which were within the side lines, 
extended vertically downward, of a mining claim of the défendants in 
error, Robert O. Old and Ellen Old. Two errors are assigned. They 
are that the court rcfused to permit the plaintifl' in error to prove that 
the apex of tlie vein from which it toolv tliis ore was not found within 
the side lines of the claim of the défendants in error, but was situ- 
ated without those Hues, and within the lines of an adjoining claim, 
owned by the Dunderberg Company, and that the court instructed the 
jury that défendants in error were entitled to interest on the value 
of the ore converted from the time of its conversion to the time of 
the rendition of the verdict. 

The ground of the flrst ruling was that the issue which the prof- 
fered testimony tendered was res adjudicata. 'N^Tien this ruling was 
made, the défendants in error had pleaded and proved that they had 
previously brought an action and had recovered a judgment in eject- 
ment against the New Dunderberg Mining Company for the mine 
from which this ore was taken, and that this judgment had been af- 
firnied in this court. Mining Co. v. Old, 40 U. S. App. 201, 25 C. O. A. 
116, and 79 Fed. .'598. In their complaint in the action of ejectment 
the Olds had alleged that ever since 1894 they had been the ovvners 
of, and had been entitled to, the Frostberg Iode mining claim, and 
to every vein which had its apex within the exterior boundaries of 
that. claim; that the New Dunderberg Company had entered into the 
possession of the Frostberg Iode and the vein thereof, and upon a vein 
or Iode the top or apex of which was within the exterior boundary 
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of survey lot ISTo. 111, by means of underground workings from an 
adjoining daim, and had ousted thèm tlierefrom. The Uuiiderberg 
Company had answered that tlie Olds never were the owners or en- 
titled to the possession of tlie Frostberg Iode, that the Dunderberg 
Company had never unlawfully withheld the possession of it, and 
that the Olds were estopped froni claiming the title or possession 
of it by reason of certain transactions between Eobert O. Old and the 
grantee of the Dunderberg Company. The Olds had flled a replica- 
tion in which they denied the estoppel. There was a trial of the 
issues presented by thèse pleadings, and the judgment was that the 
Olds should recover possession of the Frostberg Iode mining claim 
survey lot No. 111, which was carefuUy described by metes and 
bounds, "and of that certain vein or Iode having its top or apex in 
those certain shafts known and caUed 'McAfee Shaft,' 'Rowe Shaft,' 
and 'Turpin Shaft,' and ail situate within the Frostberg Iode mining 
claim survey lot No. 111, and being the same vein or Iode disclosed 
in the Tyler level, No. 6 level, D, C, B, and A levels (except north fork 
of B level), wherever they intersect or penetrate into the said Frost- 
berg Iode survey No. 111, though the said vein or Iode may, in its 
downward course, so far départ from the perpendicular as to extend 
outside the vertical side Unes of said survey lot No. 111." In other 
words, the averment of the complaint was that the défendants in 
error owned the Frostberg daim, that the Iode or vein which the 
Dunderberg Company worked had its apex within that claim, and 
that the Dunderberg Company had entered upon it underground, 
and had held possession of tire ground where it had been found. 
The answer denied the ownership of the Olds, and denied that the 
Dunderberg Company had wrongfully entered, or wrongfuUy with- 
held; the possession of, the property. Thèse déniais were surely 
broad ,euough to i-aise the issue, and to admit the défense that, while 
the plaeçs from which the ore was taken were within the vertical 
side liïiçs of the Frostberg claim, it was taken from a vein whose 
apex was without those lines, and within the Unes of the Dunderberg 
Company's claim; and this would hâve been a complète défense to 
the action of ejectment, because the Dunderberg Company was still 
in the possession of the levels when that action was commenced. 
The judgment in the ejectment suit demonstrates the fact that this 
issue was presented and that it was determined in that action. It 
expressly adjudges that the Frostberg vein or Iode has its apex in the 
Frostberg claim, that it is the vein disclosed in the levels from which 
the ore hère in controversy was taken, and that the Olds are the own- 
ers and are entitled to the possession of ail those parts of the levels 
in question which hâve intersected or penetrated into the Frostberg 
mining claim survey No. 111. This concludes the discussion of this 
question between thèse parties. It estops the Dunderberg Company 
from again litigating the issue whether the apex of the vein from 
which it took the ore in the Frostberg claim was within or without 
the lines of that claim, and the trial court properly excluded the évi- 
dence upon this question. In an action between the same parties 
upon the same claim or demand, a judgment upon the merits is con- 
îlusive, not only as to every matter offered, but as to every admissible 
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matter wliich migM bave been offered to sustain or defeat tUe cause 
of action. In an action between the sanie parties upon a différent 
claim or demand, the prior judgment is an estoppel as to ail those 
matters in issue or points of controversy upon the détermination of 
which the finding or verdict was rendered. Cromwell v. Sac Co., 
94 U. S. 351, 352; Board v. Platt, 49 U. S. App. 21«, 223, 25 C. C. A. 
87, 91, and 79 Fed. 5G7, 571. Conceding tliat this action of con- 
version is based upon a différent claim froin that upon which the 
action of ejectment was founded, still the judgment in the latter 
action could not hâve been lawfully rendered without a détermina- 
tion of the issue, which was fairly open under the pleadings, wliether 
or not the apex of the vein from which the ore within the Frostberg 
claim was taken was within its lines. The court below committed 
no error in its ruling upon this subject. 

The damages recovered in this case consist of the royalties which 
the Dunderberg Company had received from ore removed from this 
mine by its lessces prior to February 15, 1894, when tliey were en- 
joined from taking more, and interest on the amount of thèse royal- 
ties from that date. It is assigued as error that the court instruct- 
ed the jury that the défendants in error' were entitled to this inter- 
est. It is said that this charge was erroneous, because the recovery 
of interest in a case of this character was unauthorized by the stat- 
utes of Colorado; because the damages soiight were unliquidated, 
and no interest can be allowed on unliquidated damages; because the 
allowance of interest as damages is discretionary with the jury, and 
it was not the province of the court to direct its recovery; and be- 
cause the complaint contained no prayer for interest. It is a gênerai 
and just ruie that, where interest is reserved in a contract, or is im- 
jilied from the nature of the promise, it is recoverable of right; and 
that, when property or money has been wrongfully appropriated or 
converted by a défendant, interest should be given as damages to 
compensate the complainant for the loss of the use of the proceeds 
of bis property or of his funds. In cases of the latter class its allow- 
ance is sometimes a matter of discrétion, but generally, whenever 
one has wrongfully detained or misappropriated the money of an- 
other, he ought to pay and uiust pay interest at the légal rate from 
the date of the misappropriation, or from the beginning of the dé- 
tention. Cooper V. Hill, 36 C. C. A. 402, 94 Fed. 582; Eedfield v. 
Iron Co., 110 U. S. 174, 176, 3 Sup. Ct. 570 ; U. S. v. North Carolina, 
136 U. S. 211, 218, 10 Sup. Ct. 920; Jourolmon v. Ewing, 47 U. S. 
App. 679, 686, 26 C. C. A. 23, 27, and 80 Fed. 604, 607; U. S. v. Fine 
Eiver Logging & Improvement Co., 61 U. S. App. 69, 32 C. C. A. 406, 
and 89 Fed. 907; 1 Sedg. Dam. g§ 301, 303. A statute giving express 
authority therefor is not indispensable to the recovery of interest 
for the wrongful détention of money or of the vahie of converted 
property, and where no such statute exists a reasonable rate of in- 
terest conforming to the custom of the locality will be given by way 
of damages. Young v. Godbe, 15 Wall. 562; Beckwith v. Talbot, 2 
Colo. 639, 650. When interest is recoverable as damages, the resuit 
is the same, whether it is given under the one or the other name, 
and hence it is error without préjudice <that it is allowed as interest 
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when it stiould hâve been allowed as damages. McCreery v. Green, 
38 Mich. 172. Eepeated décisions of the highest judicial tribunal of 
the State of Colorado, f ollowed by those of the suprême court of the 
United Btates, hâve established the proposition that in actions for 
mining and converting ore and in actions for the conversion of Per- 
sonal property the injured partj may recover, under the statutes of 
that State, not only the value of the property converted, but also "a 
sum equàl to légal interest on the same from the time of the conver- 
sion." Mills' Ann. St. Colo. 1891, §§ 2251, 2252; Reflning Co. v. Tabor, 
13 Colo. 41, 59, 21 Pac. 925; Machette v. Wanless, 2 Colo. 170; Sut- 
ton v. Dana, 15 Colo. 98, 25 Pac. 90; Perkins v. Marrs, 15 Colo. 262, 
266, 25 Pac. 168; Sylvester v. Craig, 18 Colo. 44, 48, 31 Pac. 387; Cat- 
tle Co. V. Mann, 130 U. S. 69, 79, 9 Sup. Ct. 458. This is the estab- 
lished rule in other jurisdictions. Dows v. Bank, 91 U. S. 618, 637; 
Harrison v; Perea, 168 U. S. 311, 324, 18 Sup. Ct. 129; Smith v. Bolles, 
132 U. 8. 125, 10 Sup. Ct. 39; Coulson v. Bank, 13 U. S. App. 39, 4 
C. C. A. 616, and 54 Fed. 855; Lumber Co. v. Smith, 2 G. C. A. 97, 
.51 Fed. 63; Bradley v. Geiselman, 22 El. 494, 498; Kailroad Co. v. 
Cobb, 72 111. 148, 153. The case of Reflning Co. v. Tabor, 13 Colo. 
41, 59, 21 Pac. 925, has answered the contentions of counsel for the 
plaintiff in error that interest may not be allowed when the damages 
are unliquidated, and that it is error for the court to direct the jury 
to give it. That case involved two actions for $25,000 and interest 
for converting and selling ore which had been taken from the plaiu- 
tiff's mine. The amount recovered was only |18,388.12, so that the 
daim, when presented, was unliquidated, and yet the judgment was 
reversed because the court below refused to instruct the jury to add 
to the amount of the value of the property a sum equal to légal inter- 
est from the time of its conversion. Moreover, while, as far as the 
knowledge of the Olds extended, their claim was unliquidated when 
they brought their suit, and they prayed for a judgment for |300,000, 
yet the knôwIedge of the plaintiff in error made the claim clear, 
deflnite, and exact. It was the amount of the royalties which it had 
received from the ore taken from the mine of the défendants in error, 
and that amount was clearly disclosed upon its books of account. It 
could hâve prevented the running of interest by remitting the amount 
to its owners. The fact that they claimed more than was actually 
due them furnished no excuse to the Dunderberg Comnany for its 
failure to pay them the amount which was due, and no défense to 
their claim for interest for its détention. The charge of the court 
upon this question was just and équitable. The plaintiff in error had 
broken into the mining claim of the Olds, had leased their mine to 
third parties, and had obtained from thèse lessees more than |20,000 
in royalties upon ore which belonged to the défendants in error. 
They had obtained substantially ail this money prier to February 15, 
1894, when they were enjoined from further working this mine. The 
Olds were entitled to this money at that time. The plaintiff in error 
detained it. The défendants in error lost the use of it. It was right 
and just that they should recover interest during the time when the 
plaintiff in error had the beneflt of it, and the statutes and décisions 
to which we hâve referred furnish ample authority for its recovery. 
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The objection that the prayer of the complaint contained no de- 
inand for interest is not woi'thy of extended considération. The 
prayer of the complaint was ample to warrant the recovery. It was 
for 1300,000 damages. The amount recovered was only $31,618.82 
and costs. Since it was immaterial whether the interest was recov- 
ered as damages or as interest, it was equally immaterial wliether 
it was demanded in the prayer of the corai>laint as the oue or the 
other. 

In the briefs and npon the argument it was suggested that there 
was error in the charge upon the measure of damages, but an exam- 
ination of the record discloses the fact tJiat no exception to the in- 
structions of the court was taken which présents this question. 
Counsel for the plaintiff in error requested the court to give six in- 
structions, some of which should hâve been given, \A'!iile others 
sliould not, and their exception was to tlie refusai to give them ail. 
They also excepted to the entire charge of tlie court, which properly 
dedared the law upon many of the questions in the case. Tliese ex- 
ceptions were futile, and do not présent the question of the measure 
of the damages. An exception to an entire charge is useless if the 
charge contains any correct and pertinent statements of fact or 
déclarations of law, and an exception to a refusai of a séries of in- 
structions is unavailing if any of them were erroneous or inappro- 
priate, because in that case it was not an error to refuse to give the 
entire séries. l'rice v. Fankhurst. 10 U. S. App. 497, 3 0. C. A. 551, 
and 53 Fed. 312; Association v. Lvman, 18 U. S. App. 507, 1) 0. C. A. 
104, and 60 Fed. 498; Eailway Co. v. Spencer. 36 U. S. Aj)]). 229, 18 
C. C. A. 114, and 71 Fed. 93; Xew England Fiirniture & Oarpet Co. 
V. Catholicon Co., 49 U. S. App. 78, 24 C. C. A. 595, and 79 Fed. 294. 
The judgment below is aflîrmed. 



REYNOLDS v. LYON COUNTY, lOWA. 
(Circuit Court, N. D. lowa, W. D. November 1, 1809.) 

JuRtSDrCTION OV FEDERAI^ COURTS— TrANSPEUKED ClaIMS— COUPONS FROM 
MUNICIPAT, ROXDS. 

The jurisdiction of a fédéral court to liear and détermine an action 
brouglit by a citizen of another state on coupons from coiinty bonds, 
payable to bearer, and whicii were purchased l:)y plaintiff aftor they were 
detached, is not affected by the fact tliat tho bonds thpmselves are pay- 
able to persons who are citizens of the state of whicli défendant is a 
county. 
Limitations — Statutf. Governing — Action on Mi-ntcipat, Bonps. 

An action in a fédéral court on coupons froni bonds issued by a munici- 
pality is governed, as to limitation, by the statute of the state, and in 
lowa no recovery can be had on coupons maturiiig more than 10 years prior 
to the commencement of the action. 
Jurisdiction of Fkderal Courts— Transfeiîeb op Municipal Bonds — In- 
struments Payaiîi.e to Bearp:u. 

Municipal bonds payable to " , or order," are, in efCect, instruments 

payable to benrer, within the meaning of the judiciary act of 1888 (25 Stat. 
434), and a transférée who is a citizen of another state, and to whom they 
were fransferred in the sauie condition by delivery, niay maintaln an ac- 
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tlon thereon In a fédéral court, wlthout regard to tlie citizenship of tha 
original liolder. 

4. Municipal Bonds — Validity— Limit of Indkiîted:skss. 

Bonds issued by a county in excbange for outstanding warrants, and 
•whicli are not a part of a séries in itself exceeding in amount tiie limit 
of the county's légal indebtedness, cannot be held invalid as liaving been 
issued in excess et sucli limit, unless it is shown that tbe warrants wiiich 
they replaced were also invalid for tlie same reason. 

Tliis was an action on negotiable bonds and coupons issued by de- 
fendant county. 

A jury having been waived in the above case, the évidence was submitted 
to the court, from which the court flnds the facts to be as follows: 

(1) The plaintiff, G. M. Reynolds, was, when this suit was brougbt, and is 
now, a citizen of the state of Illinois, and the défendant, Lyon county, was, 
when this suit was brought, and is now, a municipal corporation created under 
the laws of the state of lowa, having been duly organized as a county in the 
year 18T2. 

(2) This action is brought to recover upon thirty-five Interest coupons issued 
by the défendant county, each for the sum of $17.50, of which number five 
came due June 1, 1887, five on December 1, 1887, five on June 1, 1888, five on 
December 1, 1888, five on June 1, 1889, five on December 1, 1889, and flve ou 
.Tune 1, 1890; thèse coupons, when issued, being attached to certain bonds dated 
June 1, 1880, which were paj-able to the order of Ohase & Taylor, who were 
then, and are now, citizens of the state of lowa; the coupons being payable to 
the holder thereof , and the same being now the property of the plaintiff, he hav- 
ing purchased the same for value after the same had been detached from the 
bonds to which they were originally attached. The action is also brought upon 
five negotiable bonds issued by the défendant county under date of March 1, 
1885, one thereof— being No. 28— being for the sum of |100, aad the other four 
being for the sum of $500 each, payable in 10 years, with interest coupons at- 
tached; thèse bonds being Issued to refund outstanding county warrants, and 
being in fact exchanged for warrants of the défendant county owned by Miller 
& Thompson, who were then, and are now, citizens of the state of lowa; the 

bonds being made payable to , or order. Thèse bonds, upon their issu- 

ance, were sold by Miller & Thompson to E. F. Drake, a citizen of Minnesota, 
and are now owned by the plaintiff, who bought them for value, before ma- 
turity. 

(3) The value of the taxable property in Lyon county for the year 1884, as 
shown by the last state and county tax lists, was the sum of $1,580,735, in- 
eluding the amount of exemptions under the tree-culture acts of the state of 
lowa; or, if the exemptions be deducted, would be the sum of $1,437,527. 

(4) That on March 1, 1885, there was outstanding against the county of the 
bonds previously Issued the following: 

Of the bonds issued in 1878 and 1879 $ 3,700 

Of the bonds issued from January, 1880, to March 1, 1885 37,500 



$41,200 
Also the issue of $100,000, dated July 1, 1879, known as the "Shade Bonds." 
This issue of bonds exceeded in amount the constitutional limit, 
and hence were not enforceable against the county, and there- 
fore, when the bonds in suit were issued, to wit. March 1, 1885, 

the valid bond indebtedness of the county was the sum of $41,200 

At that date there were outstanding warrants to the amount of . . 29,400 



Total valid indebtedness $70,606 

(5) The proceeds realized from the sale of the Shade bonds were used to pay 
off $55,500 due upon judgment bonds issued by the county in 1872 and 1873, 
and $47,300 of funding bonds issued between Ôctober 19, 1874, and February 
7, 1878. The Shade bonds were paid off from the proceeds of an issue of bonds 
for $120,000, dated May 1, 1885, sold by the county to différent parties in the 
summer of 1885. After the sale of thèse bonds, the county repudiated liability 
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thereon, on the groimd that the issue was in excess of tlie constitutional limit, 
and in tlie equity suit of 2E\va. Life Ins. Co. v. Lyon Co. (G. G.) 95 Fed. 325, 
tried before this court, it bas been adjudged that the county can be held liable 
on this issue of bonds in the sum of $33,U3G.75, and no more. 

J. M. Parsons, for plaintifï. 

E. C. Koach, E. \. Greenleaf, and Simon Fisher, for défendant. 

SHIEAS, District Judge (after stating the facts). The flrst ûve 
counts in plaintifif's pétition are based upon interest coupons which 
Avere issued by the défendant county in connection with bonds num- 
bering 27 to 31, both inclusive, bearing date June 1, 1880, and pay- 
able to Chase & Taylor, or order, the coupons being in form payable 
to bearer. On behalf of the county it is contended that the court 
cannot take jurisdiction of thèse coupons, because the bonds from 
which they hâve been detached are payable to the order of Chase & 
Taylor, who are citizens of lowa, it being urged in argument that 
this court ought not to hear and détermine, in a suit upon the cou- 
pons, the question of the validity of the bonds, which, being payable 
to citizens of lowa, or order, could not now be brought within the 
jurisdiction of this court. The Jurisdiction of this court over an 
action based upon the bonds will be determined by the citizenship of 
Chase & Taylor when the action is brought, and this court cannot 
know whether they will continue to réside in lowa or not. It may be 
that they may remove to another state, and thus jurisdiction in this 
court would exist over a suit to enforce payment of the bonds. But, 
aside from thèse considérations, even if it were true that this court 
might never be able to take jurisdiction of an action on the bonds, 
that fact does not defeat the jurisdiction over the suit to enforce pay- 
ment of the coupons. The évidence shows that the coupons were de- 
tached from the bonds, and were purchased, for value, by the plain- 
tifï; and they are as mnch separate claims against the county as 
though they had never been attached to the bonds with which they 
were originally issued. In order to maintain an action on the cou- 
pons, it is not necessary that the plaintiff should also be the owner 
of the bonds, and, being the owner of the coupons, he bas the right 
to bring suit thereon in the fédéral court, because the coupons are 
payable to bearer. are executed by a corporation, and are owned by a 
citizen of a state other tlian lowa. 

The only other défense interposed to the coupons declared on in the 
flrst five counts of the pétition is that based on the statute of limita- 
tion, and, under the ruling of the suprême court in Amy v. City of 
Dubuque, 98 U. S. 470, it must be held that the 10-years limitation 
provided for in the Code of lowa as a bar to actions based upon writ- 
ten contracts is applicable to this case, and therefore no recovery 
can be had upon any of the coupons which matured more than 10 
years before February 25, 1899, the date when the summons in this 
case was placed in the marshal's hands for service. In other words, 
the coupons maturing June 1 and December 1, 1887, and June 1 
and December 1, 1888, are barred by the statute, and plaintiff is only 
entitled to recover on the coupons maturing June 1 and December 1, 
1889, and June 1, 1890, which, with interest up to November 1, 1899, 
amount to the sum of $411.01. 
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The remaining four counts of the pétition are based upon four 
bonds and coupons thereto attacbed bearing date March 1, 1885 ; one 
bond — No. 28 — being for the sum of |100, and the other three — Nos. 
32, 33, and 34 — being for the sum of |500 each, and payable March 
1, 1895. The évidence shows that thèse bonds were issued for the 
purpose of refunding outstanding warrants of the county, and were, 
in fact, exchanged for warrants held by the flrm of Miller & Thomp- 
son. It is contended on behalf of the défendant that, as Miller & 
Thompson are citizens of lowa, this court cannot entertain jurisdic- 
tion, in that the plaintifE is an assignée of the bonds holding under 
assignors who could not bring suit in this court. The bonds are not 

made payable to Miller & Thompson, but to , or order, and 

therefore, as was held by this court in Keene Five-Cent Sav. Bank v. 
Lyon Go. (C. C.) 90 Fed. 523, the bonds are, in effect, payable to bearer, 
and therefore corne within the exception to the statute which confers 
jurisdiction over corporate obligations payable to bearer. 

It is further pleaded as a défense that thèse bonds, when issued, 
were invalid and void, because the indebtedness of the county then 
exceeded the 5 per cent, limitation imposed by the constitution of 
lowa upon the debt-creating power of the county. The évidence 
shows, as already stated, that thèse bonds were issued in exchange 
for outstanding warrants of the county, but the évidence does not 
show that the warrants were invalid; and, unless they were non- 
enf orceable, the bonds exchanged therefor would be valid, and bind- 
ing upon the county. The total issue of bonds of date of March 1, 
1885, of which the four bonds in question formed part, amounted to 
the sum of $3,100, and thèse bonds are not, therefore, part of a séries 
which in itself exceeded in amount the limitation of 5 per cent, upon 
the taxable property of the county; and under thèse circumstances 
the burden is upon the défendant to prove that the warrants for 
which the bonds were exchanged were themselves invalid and non- 
enf orceable, because, if they were valid, the merging thereof into 
bonds of like amount would not increase the indebtedness of the 
county. The évidence adduced on behalf of the défendant county 
does not show that the debts evidenced by the warrants which were 
exchanged for the bonds sued on were invalid or nonenforceable, and 
hence thè facts necessary to sustain this défense hâve not been 
proven. Furthermore, the évidence shows that the total valuation of 
the taxable property of the county at the date of the issuance of the 
bonds was $1,580,735, as shown by the last preceding state and coun- 
ty tax lists, and the county could incur an indebtedness to the amount 
of $79,036.75 without exceeding the cpnstitutional limit. If the 
Shade bonds are excluded from computation in ascertaining the 
amount of the county indebtedness at the date of the issuance of the 
bonds in suit, the amount thereof was the sum of |70,666, and there- 
fore the county had f ull authority to issue the bonds sued on without 
thereby reaching the limit of its debt-creating power. 

In the several cases before this court based upon the bonds issued 
by the défendant county it has always been held that the issue of 
July 1. 1879, known as the "Shade Bonds," were invalid and nonen- 
forceable, because the issue in itself was for an amount much beyond 
the constitutional limit, and therefore thèse bonds must be excluded 
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in Computing the actual indebtedness of the county; and tWs view 
bas been sustained by the court of appeals for thls circuit in the case 
of Lyon Co. v. Ashuelot Nat. Banli, 30 C. C. A. 582, 87 Fed. 137. Un- 
der thèse circumstances the county had full authority to issue the 
bonds sued on without infringing on the constitutional restriction, 
and therefore, in any view that can be taken of the facts, it must be 
iield that the défense relied on by tlie county has not been sustained 
by the évidence adduced, and tlie plaintilï is entitled to judgment on 
the bonds sued on and upon ail the coupons save those which ma- 
tured 10 years or more before this suit was brought, which the record 
shows was February 24, 1899; the total aniount being the sura of 
13,589.05, for which sum and costs judgment will be entered in favor 
of plaintilï. 



KEEXE FIVE-OENT SAV. BANK v. LYON COUNTY. 

(Circuit Court, N. D. lovva, W. D. November 1, 18i)9.) 

1. Municipal Bonds— Exckeding Limit of lNnï;r.TEDKEss— Innocent Pdr- 

OlIASER. 

Where an issue of negotiable bonds by a county does not in itself exceed 
the limit of indebtedness whijli the county can legally contract, and the 
bonds recite that they are issned for the purpose of funding outstanding 
Indebtedness of the county, and also recite the statutes under which they 
are issned, and which autliorize their issnanoe for such purpose, there is 
nothing on the face of such bonds to charge a purchaser with notice that 
their issuanoe will increase the indebtedness of the county beyond the 
constitutional limit, and one purchasing such bonds in good faith from 
the county, for full value, is an innocent purchaser, entitled to rely on the 
récitals therein, and to enforce them against the county, at least to the 
amount for which the county could legally contract indebtedness at the 
time of their issuance. 
3. Samb — Computing Outstandino Indebtedness. 

In an action against a county on its negotiable bonds issued for the pur- 
pose of funding outstanding indebtedness, where the défendant introduces 
évidence showing that warrants which were outstanding wlien the bonds 
were issued, and which were paid from the proceeds of such bonds, were 
illégal and noneuforceable against the county, the amount of such war- 
rants cannot be considered in determining tlie existing indebtedness of the 
county when the bonds were issued.i 
3. Same 

Where a county issues negotiable bonds under statutory authority, for 
the purpose of funding its outstanding indebtedness, and sells them to an 
innocent purchaser for full value, it cannot impeach the validity of such 
bonds by showing that its otficers used the proceeds in the payment of 
warrants which were invalid, and not enforceable. 

This was an action on funding bonds issued by défendant county. 
A jury trial having been waived, the évidence was submitted to 
the court, and the facts f ound to be as f ollows : 

(1) Plaintiff, the Keene Five-Cent Savings Bank, was when this action was 
brought, and is now, a corporation created under the laws of the state of 
New Hampshire; and the défendant county was when the suit was brought, 
and is now, a corporation created under the laws of the state of lowa, the 
county being organized in January, 1872. 

(2) The lirst state and county tax lists for the county were those for the 
year 1872, and the arnounts of the taxable property within the défendant 



1 As to constitutional and statutory limitations upon municipal Indebtedness, 
see note to City of Helena v. Mills, 3G C. C. A. 6, 9-1 Fed. 916. 
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county, as shown by the state and eounty, tax lists for the various years siuce 
organization, were as foUows, exclusive of amounts allowed as exemption 
under the tree culture acts, to wit: 

For the year 1872 ? 499,099 96 

" " " 1873 1,009,444 56 

" " " 1874 997,822 02 

" " " 1875 1,061,800 03 

" " " 1S76 1,081,356 09 

" " " 1877 885,262 80 

" " " 1878 889,757 85 

" " " 1879 915,133 28 

' mso 1.066,707 00 

" " " 1881 978,259 OO 

' 1882 989,550 00 

" " " 1883 1,384,289 00 

" " " 1884 1,437,527 00 

" " " 1885 1,558,043 00 

(3) It is further foiiiid that tlie exoinptious under the timber culture acts 
of the state ot lowa, on ass6>ssmentH aiiniust propi>rty owuers in Lyon county, 
as shoM-n by the state and county tax lists for I^yon county, lowa, were for 
the year 1879, and for the various years since, as follows: 

For the year 1879 $ 75,218 80 

" " " 1880 171,55100 

" " " 1881 171,514 00 

1882 175,547 00 

" " " 18&Î 177,182 00 

" " " 1884 143,208 00 

" " " 1885 ... 160,1.35 00 

The tax lists of said Lyon coiinty, lowa, for the years 1879 to 1885, inclu- 
sive, were made up as follows: Fiist eolumn, name of owners; second column, 
part of section, name of tqwn; third column, section, lot; fourth column, town- 
ship or block: flfth column, number of acres; sixth column, value of land or 
tpwn lot; seventh column, value of personalty; eighth , column, exemptions for 
trees under state law; ninth column, total value for taxation; and the prop- 
erty assessed for taxation was entered upon the books by entering under the 
proper colnmns the name of the owner, the description of lànd or lot, the value 
of the personalty, and under column 8 the amount of exemptions for trees 
under the state laws, and under the ninth column the total value for taxation as 
shown by columns 6 and 7, i^fter deducting the amount entered under column 8. 

(4) From the iSth day of July, 1872, to the 28th day of July, 1873, there were 
issued by the défendant county $55,000 of judgment bonds for the purpose of 
paying judgments aggregating $55,000 whicb had been rendered against said 
county, whieh said judgments are set out in paragraph 4 of the flndings of the 
court in the case of iEtna Life Ins. Co. v. Lyon Co. (0. 0.) 44 Fed. 329. 

(5) ïhat from July 28. 1873, up to July 1, 1879, funding bonds were issued 
by the défendant county, uuder the provisions of chapter 1 of title 4 of the 
Code of lowa for 1873, as amended by chapter 9 of the Acts of the lôth Gen- 
eral Assembly, aud chapter 154 of the Acts ot the 17th General Assembly, at 
various dates, and io îimounts as follows: 

October 19, 1874 $10,000 

December 1, 1874 6,000 

February 16, 1875 1,000 

September 18, 1875 5,100 

October 18. 1875 200 

November 9, 1875 4(K, 

September 6, 1876 20.000 

July 7, 1877 3.600 

February 7, 1878 1.000 

June 4, 1878 5.200 

February ir», 1879 1,400 

June 4, 1S79 1,400 

Total $55,300 
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(6) July 1, 1879, the défendant coiinty issued $100,000 of 4 pcr cent, refund- 
Ing bonds, under the provisions of cfcapter 58 of the Acts of tlie 17th General 
Assembly of the State of lowa, and upon the following resfîlutions of the 
board of supervisors of said coimty, of date April 3, 1878: "AMiereas, in ac- 
cordance with an act of the seventeenth gênerai assembly of the state of 
lowa, authorizing counties, cities, and towns to refnnd outstanding bonded in- 
debtedness at a lower rate of interest, and to provide for the payment thereof, 
the board of supervisors of Lyon county, lowa, in rogular session assembied, 
deem it for the publie interest to refund ail indebtpdness of said county, evi- 
denced by the bonds tliereof heretofore issued and outstiinding at the time 
of the passage of this aet: Therefore, bo it resolved by said lioard of super- 
visors that the chairman of said board and the auditor of said county are 
hereby authorized and empowered to issue the coupon bonds of said county in 
sums not less than one hundred dollars ($100), nor more than one thousand 
dollars ($1,000), having not more thân fifteen years to run, redeemable in law- 
ful money of the L'nited States of America, at the pleasure of the said county 
of Lyon, after flve years from the date of issue, and bearing interest payable 
semiannually at the rate of 8 per centum (S%) per annum, whieh bonds shall 
be substautially in the forms set forth in said biU, to wit, from lines eleven 
to twenty-nine, inclusive, and doli^'er the same to J. Shade, treasurer of the 
said Lyon county, lowa, who is hereby authorized to sell and dispose of said 
bonds so issued, in aecordanee of said act of the scvcnteenth gênerai assembly 
of the State of lowa, and for no other purpose whatover. It is further resolved 
by the board of supervisors of said Lyon county, lowa, that two per centum 
(2%) be, and the same is hereby, appropriated, of the bonds herein authorized 
to be issued, to pay the cost or expenses of preparing, issuing, advertising, and 
disposing of the same, and that J. Shade is hereby employed as flnancial agent 
thereof, with power to employ an assistant, if he so désire, and tliat ail matters 
herein set forth shall be done in strict confonnity with this resolution and the 
provision of said act. ïhe foregomg was approved by ail the members of the 
board of supervisors of Lyon county, lowa." 

(7) The foregoing resolution was spread upon the records, and is upon page 
337 of Book A of the records of the proeeedings of the board of supervisors of 
said county; and the proceeds of this issue of the Shade refunding bonds, 
amounting to $100,000, were used to pay the principal and interest of bonds 
issued prior thereto, as foUows: The aniount of $53,500 thereof was used to 
pay in full ail of the $55,000 of judgment bonds heretofore roferred to, and 
which were issued in 1872 and 1873, and which were outstanding and unpaid, 
beinsr in amount $53.000 of principal and $500 of interest, ineluding the whole 
of $6,800 issued upon the judgment in favor of 0. A. Greely, and which was 
reversed In the suprême court of the state of lowa. The remairider of the 
proceeus arising from the sale of the Shade refunding bonds of $100,000, issued 
July 1, 1879, was used to pay said above-mentioned $47,-300 of f unding bonds 
not issued upon or to pay judgments, with accrued interest theroon amounting 
to $1,085, hereinbefore referred to as being issued between October 19, 1874, 
and February 7, 1878, botli dates inclusive, as set fortU in iiudiug No. 5. 

(8) The following additional judgments were entered against the défendant, 
Lyon county, at the dates and in the amounts nanied, to wit: 

E. T. Kirk, July 24, 1873 $2,204 23 

James H. Wagner. April 21, 1874 <i72 00 

A. J. Harmon, April 21, 1874 381 42 

Perkins Bros., August 22, 1874 .S15 05 

Wilson and Van Suan & Co., May 3, 1875 3..S5() ,34 

Lyman J. Gage. October 17, 1875 4.400 5i; 

C. H. Smith, November 15. 1876 2;î3 00 

E. T. Drake, May 14, 1878 OO:'. 00 

A. H. Andrews & Co.. May 14, 1878 107 45 

Swan & Fawcett, May 14, 1878 (;o:; (iO 

T. C. Thompson, May 14, 1878 3i.)l 00 

Chase & Taylor, May 14, 1878 479 10 

— Which said judgments were satisfled prior to the Ist day of July, 1879. eitlicr 
by the issuance of the bonds, set ont in paragraph 5, or the proceeds of their 
97 F.— H 
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sale, or Warrants or cash derlved from other sources, and that no judgments 
were rendered against said county after May 14,' 1878. 

(9) The next bonds issued by the défendant county were issued on January 
8, 1880; and that oh said date, and at various dates subséquent thereto, up to 
and including July 1, 1885, there were issued ?fl0,600 of funding bonds uuder 
the provisions of chapter 1, tit. 4, Code 1873; chapter 9, Acts l,5th Gen. Assem.; 
ehapter 125, Acts 16th Gen. Assem.; chapter 154, Acts 17 th Gen. Assem,; chap- 
ter 183, Acts 18th Gen. Assem.; chapter 147, Acts 19th Gen. Assem.; chapter 
80, Acts 20th Gen. Assem.,— at dates and in amounts as follows: 

January 8, 1880 ? 000 

May 12, ISSO 11,600 

June 1, 1880 0,800 

November 12, 1880 2,400 

September 6, 1881 ' 4,000 

June 13, 1882 0.000 

September 1. 1884 3.100 

March 1, 1885 3,100 

July 1, 1885. 20,000 

$00,600 

(10) That the whole amount of said bonds was issued for the purpose of 
taking up outstanding floating warrants against said county, and on the date 
of the issuance of the last $3,100 there were outstanding county waiTants, not 
funded into the issue of March 1, 1885, in the sum of $26.366. ' 

(11) On May 1, 1885, an Issue of $120,000 of refunding bonds was made by 
the défendant county, under the provisions of chapter 58 of the Acts of the 
17th General ASsembly, and chapter 175 of the Acts of the 20th Oeneral 
Assembly, of the State of lowa, and under a resolution of the board of super- 
visors of said county of date April 11, 1884, as follows: 

"Whereas, it Is deemed to be for the public interest to refùnd the indebtedness 
of the county of Lyon, state of lowa, evldenced by the bonds thereof hereto- 
fore issued and outstanding on the Ist day of January, 1884, and to issue the 
coupon bonds ôf county: It is therefore resolved, by the board of supervisors 
of said county in session assembled, to Issue coupon bonds of this county in 
sums of not less than one hundred dollars, normore than otte.thousand dollars, 
having not more than twènty years to run, redeemable in lawful money of the 
United States of America, at the pleasure of the county, after flve years from 
the date thereof, and bearlng interest, payable semiannually, at 6 per cent, 
per annuni, which bonds shall be substantially in the form given in section 1, 
c. 58, Acts 17th Gen. Assem., and shall bear date o£ July 1, 1885, or on the 
Ist day of any month called for by Miller & Thompson; and the chairman of 
the board and the auditor of this board and the audltor o£ the county are 
hereby directed tb issue same, In accordance with said statute and this resolu- 
tion. 

"In testimony whereof the said county, by ita board of supervisors, has 
caused this bond to be signed by the chairman of the hoard, and attested by 
the auditor, with the county seal attached, this Ist day of May, 1885. 

"[Seal.] J. G. Andersen, Ghairman of the Board of Supervisors. 

"T. C. Thompson, Oounty Auditor." 

(12) The issue of $120,000 of bonds of défendant county bearing date May 1, 
1885, were of dénominations of $1.000 each, and were sold at the dates, in the 
amounts, and of the numbers, and to the persons or corporations, as follows, 
to wit: Junèl, 1885, Nos. 01 to 027, to G. B. Provost; June 4, 1885, Nos. 048 
to 052, to C. H. Eighmey; June 6, 1885, Nos. 053 to 055, to Dubuque National 
Banli; August 28, 1885, Nos. 056 to 090, to .^tna Life Insurance Company; 
September 1, 1884, Nos. 091 to 095, to United States National Bank; Sep- 
tember 1, 1885, Nos. 096 to 0105, to Orient Fire Insurance Company; September 
2, 1885, Nos. 0106 to 0110, to Connectlctit Lif e Insurance Company; September 8, 
Nos. 028 to 047, to Savings & Trust Company of Cleveland, Ohio; September 20, 
1885, Nos. OUI to 0120, to Hartford Steam-Boiler Inspection & Insurance 
Company. 
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(18) The proceeds of the $120.000 issuance of bonds of said county, dated 
May 1, 1885, were used to jjay offi and take up the $100,000 issue of bonds of 
July 1, 1879, and unpaid interest thereon, and the balance to take up funding 
bonds of said county outstanding at the date of the issue of the said $120,000 
of bonds, aud the commission for the placing of said $120,000 for sale, amount- 
ing to $2,438.59. 

(14) No other bonds were issued by the défendant county than as set ont 
in this flnding of facts. AU of the bonds issued by said county prior to the 
date of the issuance of the bonds in suit were outstanding and unpaid at tlie 
time of the issuance of the bonds in suit, except $20,000 of the July 1, 1879, 
issue, and except as shown by the facts in évidence. 

(15) The $100,000 of l)onds issued .Tuly 1, 1879, were in dénominations of 
$500 and $1,000 each, and bore interest at the rate of 8 per cent., i)ayab!e semi- 
annually, evidenced by coupons attaclied to said bonds, and said interest was 
reguiarly paid by the said défendant county at its maturity, from the issuance 
of said bonds up to the date said bonds were taken up and paid otî. 

(10) The défendant county for each year, from the time of its organization 
up to and including the year 1886, levied a tax, under the name of "Bond aud 
Interest Fund," upon the taxable property of the said county; and from the 
fuud derived from said taxation the said county reguiarly paid the interest 
upon ail of the bonds issued by it up to the llth day of May, 1887, except tiiat 
])art of the interest on bonds which was paid from the moncy derived from tlu? 
.sale of bonds, amounting to $6fil.41 of the $100,000 issue, and $1,585 of the 
bonds of said county issued prier to the $100,000 issue. 

(17) Portions of the several amounts of warrants drawn and outstanding 
in tlie years 1880 to 1885, both inclusive, were paid from the funds in tho 
county treasury derived from tlie taxes of thèse years. 

(18) Of the bonds issued in 1878 and 1879 there were paid and canceled, 
prior to June 18, 1882, $2,400, and prior to September 1, 1884, the aniouut of 
$4,300. 

(19) The resolution of the county board of April 10, 1884, reads as follows; 
"Whereas, the county of Lyon, in the state of lowa, bas a floating indet)tedness 
in warrants on the différent funds in said county; and whereas. tho said board 
of supen'isors deem it to the best iiitcrests of the county to bond the same: 
Therefore be it resolved, by the board of supervisors of Lyon county, lowa. 
that the chairman, with the auditor, be authorized to issue bonds in amounts 
sufiicient to cover said indebtcdness, and deliver the same to the county treas- 
urer, and take bis receipt therefor. 

(20) The said county of Lyon kept among its otlier books a warrant record, 
which record was headed, "ïreasurer's Warrant Record," and upon which paid 
warrants were entered in columns under the foilowing heads, "No. of War- 
rant," "Date of Warrant," "To Whom Drawn," "When Paid," "Original 
Amounts," "Interest," "Total;" and on said warrant record, on pages 274, 
275, 276, 277, 279, and 280, are shown $10,637.76 of warrants jiaid from Sep- 
tember 19, 1885, to October 20, 1885,— the beginning of heading on page 274 
reading, in writing, as follows: "Warrants bonded from ,Sept. 19, 1885. to 
Oct. 2, 1885. ,Iohn G. Watkins, Treasurer;" ail of the payments upon said 
warrant record upon said pages 274 to 280, inclusive, being under date of 
September 19, 1S85. 

(21) That in each of the years 1879 to 1884, both inclusive, there was regu- 
iarly levied and collected taxes, upon the taxable property of défendant county, 
six mills for county fund, three inills for bridge fund, and in the year 1884 
there was also levied and collected one mill for poor fund. 

(22) That the bonds in .suit were sold by B. L. Richards, acting for the 
county treasurer of défendant county, to the plaintifC company, on the 3d 
day of September, 1S85, and the money derived from the sale thereof was 
turned over by .çaid Richards to the said county treasurer on tlie 21st day of 
September, 1885. 

(23) That on the Ist day of July, 1885, and prior to the issuance of the 
bonds in suit, and at the date of the sale of said bonds, there were outstand- 
ing and unpaid warrants of said county to tlie amount of $1!),765.04, of which 
amount $16,662.01 were paid by the county treasurer from the money reaJized 
from the sale of the bonds to the plaintilï company; it being claimed by the 
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défendant that the warrants thus paid were mainly issued in the year 1882, 
and were invalid and void, having been issued in contravention of the constitu- 
tional limitation, and tlie court so flnds the fact to be. 

(24) That, when the bonds sued on were issued and sold to the plaintifC Com- 
pany, the valid outstanding indebtedness of the county was as foUows: 

Bonds. 

The bonds of July 1, 1879, known as the "Shade Bonds," had 
been paid o£f from the proceeds of the issue of $120,000, dated 
May 1, 1885; of the latter issue It bas been judieially deter- 
mined that there is valid the sum of ?33,93C 75 

Of the funding bonds issued up to March 1, 1885, as set forth in 
finding No. 9, and amounting to $40,000, there had been paid 
$16,900, leaving balance of 23,700 00 

Of the bonds issued between June 4, 1875, and June 5, 1879, as 

set forth in flnding 5, there remained unpaid 3,700 00 

Total $61,330 75 

Warrants. 

The amount of warrants outstanding was $19,705.04, of wliich 
sum $16,662.01 were invalid and nonenforccable, leaving as 
valid the sum of 3,103 63 

Total indebtedness $64,440 38 

J. M. Parsons, for plaintiff. 

E. C. Eoach, E. Y. Greenleaf, and Simon Fislier, for défendant. 

SHIRAS, District Judge. The évidence in this case shows that 
the séries of bonds issued by the défendant county, under date of 
July 1, 1885, and amounting to the sum of |20,000, were issued for 
the purpose of funding the then outstanding warrants of the county, 
and the bonds upon their face referred to the several acts of the 
gênerai assembly of the state of lowa, which conferred upon the 
county full authority to issue negotiable bonds for the purpose named. 
As the total amount of this séries of bonds did not reach the 5 per 
cent, limitation imposed upon the power of the county to create in- 
debtedness, there was nothing on the face of the bonds to charge 
the purchaser thereof with notice of any illegality therein, but, 
on the contrary, every presumption was in favor of their validity. 

The évidence clearly shows that the plaintiff corporation bought 
the bonds for full value, in good faith, and is therefore entitled to 
recover thereon, unless the défendant county has sustained its dé- 
fense that the bonds are invalid because of the limitation found in 
the constitution of the state of lowa, restiicting the indebtedness 
of municipal corporations to 5 per cent, upon the value of the tax- 
able property within the municipal limits, as shown by the last 
preceding tax lists. The total valuation of the taxable property in 
the county for the year 1884 was the sum of f 1,580,735, and the 
limit of the indebtedness was therefore the sum of |79,036.75 at the 
time the bonds in suit were issued. 

The valid outstanding bonded indebtedness of the county at that 
time amounted to $61,640.75. There was then outstanding county 
warrants to the amount of |19.765.64, of which |16,662.01 were 
funded in the bonds sold to the plaintiff company. On behalf of 
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the défendant, it is contended that tlie évidence by it introduced 
proves tliat the warrants thus bonded were issued in 1882, and tliat 
tliey were themselves void, because tliey were issued in violation 
of tlie constitutional limit. If defendant's position in tliis particu- 
lar is correct, it follows that in determining the amount of the in- 
debtedness existing against the county when the bonds in suit were 
sold to plaintiff this amount of void warrants cannot be estimated, 
and therefore the amount thereof, to wit, |1C,662.01, must be de- 
ducted from the total of outstanding warrants, to wit, $19,765.64, 
in order to ascertain the amount of the county indebtedness repre- 
sented by valid warrants, which gives the sum of $3,103.63. Adding 
this amount to that of the valid bonds, and we hâve the sum of 
104,440.38 as the total of the then valid outstanding indebtedness 
of the county, which wonld fall short of the o per cent, limitation 
in the sum of $14,596.37; or, in other words, at the time the bonds 
in suit were issued and sold to the plaintiff company, the county 
could lawfully croate an additional indebtedness to that amount. 

It is contended, on behalf of défendant, that, as the issue of bonds 
sold to plaintiff exceeded this amount, being the sum of |20,000, the 
whole issue must be treated as invalid and void, and that the court 
cannot recognize and enforce the contract of the county, evidenced 
by the bonds, up to the limit of the indebtedness that could be law- 
fully created. It must be remembered that the bonds in suit did 
not in themselves exceed the constitutional limit, but in fact they 
fall far short of the limit. The récitals in the bonds clearly pointed 
ont the acts of the state législature upon which they were based, 
and justified the purchaser in believing that they were issued for 
the purpose of refunding the outstanding obligations of the county, — 
a purpose for which there existed ample législative authority. Upon 
the face of the bonds, therefore, there was nothing to show that 
they were invalid; and herein is an essential diiïerence between 
the facts of this case and those existing in Doon Tp. v. Cummins, 142 
U. S. 866, 12 Sup. et. 220, the décision in which is the main reliance 
of défendant in this case. In that case, the séries of bonds bought 
by Cummins in itself exceeded the limit of the debt-creating power 
of the township, and it was held that, as the purchaser was bound 
to know the limit fixed by the constitution and the amount of the 
taxable property within the township, he was chargea with knowl- 
edge of the fact that the issue itself violated the constitutional pro- 
vision, and he could not be lield to be an innocent purchaser, and 
he could not rely upon any of the récitals 'in the bonds as évidence 
in his favor. In the case at bar, admitting that the plaintiff com- 
pany was bound to know of the existence of the constitutional limit, 
and of the fact that the value o£ the taxable property in the county 
in the year 1884 amounted to $1,580,735, it follows that the plain- 
tiff loiew that the county had the légal right to create indebted- 
ness up to the full sum of $79,036.75, and tlie offer to sell to it bonds, 
in the sum of $20,000 only, would not charge the company with 
knowledge that the county was approaching or exceeding the con- 
stitutional limit. The plaintiff, having bought the bonds for full 
value, and in good faith, is now entitled to rely upon the récitals of 
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the bonds; and, as the total issue was far witliin the limit imposed 
upon the county by the constitutional provision, it follows that the 
plaintifl. having proved the due exécution of the bonds, and the pay- 
mént of value therefor, bas made out a full and sufficient prima 
facie case against the county, and is therefore entitled to recover, 
unless the county has made out a good défense against the plaintiff's 
case. The défense relied upon is not that the county did not bave 
full authority to issue negotiable bonds for the purpose of ref unding 
its outstanding obligations, either by direct exchange at par, or 
hy selling the bonds and applying the proceeds in payment of its 
■obligations; for the acts of the gênerai assembly confer full power 
«o to do upon the county. The défense is not that the bonds in 
suit were not issued for refunding purposes, or that the plaintiff 
Company did not pay full value therefor, or that the county did not 
reçoive the money paid for the bonds; >so that the défense is not 
based in fact upon any matter arising ont of the immédiate trans- 
action between the plaintiff company and the county, nor upon any 
illegality appearing on the face of the bonds, but is based upon the 
provision of the constitution limiting the amount of indebtedness 
creatable by municipal corporations; and to sustain this défense 
the burden is upon the county of proving the amount of the valid 
indebtedness existing against the county at the date of the issuance 
of the bonds. As the défendant itself maintains that , the warrants 
which were funded in the bonds in suit, to the amount of $16,- 
662.01, were invalid and void, and has introduced évidence in sup- 
port of its contention, the court is justified in holding that the de- 
fendant's contention in this particular is correct; and, this being 
the case, then it is clear that the county cannot assert that the 
void warrants represented an existing indebtedness that should be 
estimated in determining whether the county had reached the limit 
of indebtedness. But it may be argued that, as the évidence shows 
that the money realized from the sale of the bonds was in fact used 
in paying off the void warrants, the county in fact received no légal 
beneflt or considération therefor, and should not be held bound 
upon the bonds to any amount. Under the récitals in the bonds, the 
plaintiff company had the right to assume that the county would 
apply the proceeds realized from the bonds in the payment of valid 
indebtedness. If the county, after receiving the money from the 
plaintiff company^ misapplied the same by paying off warrants which 
could not be enforced against the county, the plaintiff cannot be 
held responsible for sucB action on part of the county officiais; nor 
would thé payment of the void warrants, after the purchase of the 
bonds by the plaintiff company, give them validity at any date prior 
to that of the pavment. Lyon Co. v. Ashuelot ]S^at. Bank of Keene, 
N. H., 30 C. 0. A. 582, 82 Fed. 137. Furthermore, the very act that 
might be said to give them validity, to wit, payment thereof by the 
county, at the same moment discharged them as indebtedness 
against the county; for, being paid in. money, that ended any lia- 
bility therefor on part of the county. It tlius appears that when 
the bonds in suit were issued the lawful indebtedness of the county 
amounted to the sum of 164,440.38, whereas the constitutional limit 
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would autlioiize the création of indebtedness up to tlie surii of 
|79,03G.7o. ïhe county, for a lawt'ul purpose, issued and sold its 
bonds in tlie sum of |20,000, receiving full value therefor, and 
wlien sued thereon it défends by pleading the constitutional limit. 
The purpose of the limitation was not to enable municipal corpora- 
tions to escape from the payment of just obligations, but solely to 
limit the burden of indebtedness wliich could be placed upon tlie 
taxable property of the municipality. The purpose of the constitu- 
tional limitation is fully met if a recovery in this class of cases is 
limited to the amount of indebtedness whicli could be lawfuUy 
created at the time of the issuance of the bonds, and no good rea- 
son exists why the plaintiff company is not entitled to recover for 
so much of the indebtedness as cornes within the constitutional limi- 
tation. A rendition of judgment for that amount does not cause 
the indebtedness of the county to exceed the limit, and I see no 
more reason for refusing to enter judgment for the amount justly 
due than there would be for refusing to enter judgment in a suit upon 
a promissory note wherein the défense of a partial failure of consid- 
ération had been maintained. 

In view of the rulings of the circuit court of appeals for this cir- 
cuit in City of Huron v. Second Ward Sav. Bank, 30 C. C. A. 38, 86 
Fed. 272, and of the suprême court in Board of Com'rs of Gunnison 
Co. T. E. H. Eollins & Sons, 173 TJ. S. 255, 19 Sup. Ct. 390, a plausible 
argument can be made to the efîect that the récitals in the bonds 
sued on estop the county from asserting that the bonds, being is- 
sued to refund actual existing indebtedness, did in fact increase the 
county indebtedness, so as to come, either in whole or in part, 
within the constitutional inhibition; but as the bonds do not con- 
tain a positive statement that the county indebtedness, including 
the bonds issued, did not exceed the limit, I do not feel justifled 
in holding that the county may not be heard to aver and prove the 
actual facts touching the amount of the county indebtedness; but 
I do hold that, as the évidence shows that when the bonds in suit 
were issued the county could lawfully increase its indebtedness by 
the sum of $14,596.37, the constitutional limitation is not infringed 
by holding the county liable for this amount upon the bonds sued 
on, and that the plaintiff company is entitled to judgment for this 
sum, with the interest thereon that has come due within 10 years 
before the bringing of this suit, the total sum being |29,242.33. 
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(Circuit Court of Appeals, Sixth Circuit. October 23, 1899.) 

No. 675. 

1. Brokers — Termination op Agexcy by Principal. 

A brolier's ageney for tlie sale of property liaving no lirait as to time 
may be temiiiiated at any time by the principal, subjoct to the ordinary 
requirements of good faitli. 
S. Same— Notice of Tkrmination. 

A letter writteii by a principal to a broker, terniinating bis ageney to 
sell property, and addressed to bis place of résidence, wbere it was deliv- 
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ered at his office, took effect from the date of such delivery, altliough, by 
reason of the broker's absence, which was imknown to the principal, he 
did not personally recelve it until his return, some weeks later, he having 
in the meantime taken no action in the matter of the agency. 

3. Same— Construction of Contract— Right ïo Commissions. 

Défendant, who was the owner of stock in an irou-mining company, in 
connection wlth another stockholder, gave to plaintiffl an option by wWeh 
he agreed to sell his stoclî to plaintiffi, or to any purchaser procured by 
plaintifC, at a stated price. Plaintiff did not contemplate purchasing the 
stock himself, but selllng it at a profit. He entered into negotiations wlth 
a third party for the sale of the stock at an advance, in w,liich he was as- 
. sisted by défendant, but the terms of payment ofCered were not satlsfactory 
to the sellera, and thé negotiations failed. Three months af ter the option 
was given, défendant gave plaintifC notice of it,s withdrawal, and advanced 
the price of his stock beyond that asked for It by the plaintifC, and at such 
advanced price he and the other stockholder afterwards sold the stock to 
the same parties with whom plaintifC was negotiating. Eelâ that, in the 
absence of évidence which would warrant a flnding that défendant acted 
in bad f aith in terminating the option, plaintifC was not entitled to recover 
commissions as for a sale made under the contract, or on a quantum meruit 
for services rendered. 

4. Samp:. ^ 

ïhe fact that, pending the negotiations begun by plaintiff, défendant 
demanded and obtained a modification of the option contract, allowing him 
a sliare of the profit to be madeby plaintiff in case the sale was consum- 
mated, In considération of his assistance therein, w'ould not operate to make 
him plaintifC's agent in renewing the negotiations on a différent basls after 
thé option confaet was terminated. 

In Error to the Circuit Court of the IJnited States ;f or the Western 
District ofMichigan. 

This was an action brought by ithe défendant in error, Thomas Pellow, 
agajnst William D. Kees, the plaifitiff in error, to recover, commissions claimed 
to hâve been earned under an option contract for bringing about the sale of 
9,000 shfeifes of stock owned by the said Eeès. ïhere was also a. count upon. a 
quantùià inieruit. Upon 'the trial bf the cause' the court instructed the jury to 
flnd for the défendant upon the cdunt in 'contract, upon theground that the 
pialntlff, Pellow, had not made tl^e Jinal sale of said stock, but that same had 
be.en sold by, the owner, ; said William, D. liées. So far as the, action was one 
to recovér thé reasonablé value 6ï services rendered by said . Pellow In pro- 
eurlng a purchaser for the said shares, the court Instructed the jury àà'fol- 
lows: "But the case wlll be siibmltted to you upon the daim of the plaintifC 
for the;iyialue of his services. If the jury are satisfled by the évidence that 
the negotiations commenced by Pellow for, th,e sale of défendants stock to 
Corrigan, iIcKinney & Company were not brpken ofC until the stock was flnally 
sold by Rees to thdse parties in November, but were continuons throughout, 
and while deféndant's authority to Pellow in thé so-called 'option contract' com- 
tinued the défendant stepped into the pending negotiations, and assumed the 
control of them for himself, and succeeded in conducting them to an advan- 
tageous sale, and you further flnd that the défendant derived advantage from 
Pellow's efforts in the negotiations, In that they were eftlcacious in bringing 
about the sale which was flnally reached, then the plaintiff, having been inter- 
rupted in conducting the negotiations he had begun, and prevented from 
earning the commission that he mlght hâve earned but for the Intervention 
of the défendant, is entitled to recover what his services were reasonably 
worth to the défendant." There was a verdict and judgmçnt in favor of the 
défendant in é'rror for the sum of .?2,430, and a writ of error bas been sued out 
by the plaintifC in error. 

The undisputed évidence established: 

Kirst. ïhat William D. Rees and Samuel Mitchell were owners of a large 
majority of the shares of the capital stock of the Blue .Iron IVIining Company, 
an iron-minlng corporation of the state of ilichigan, whose mines were situated 
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at Ne.eaunee, Mieh., and that Pellow was the owner of a small mimber of shares. 
Atitchell, who was the uncle of Pellow, was the président of the eoii^oratlon, 
and Tiillow its secretary and treasurer, Rees was a dlrector in the company. 
Mitehell aud Pellow resided at Negaunee, and Rees at Cleveland, Ohio. The 
corporation was organized for the purpose of opéra ting an irou mine under a 
lease, by the terms of which a royalty was paid upon the ore mined. Active 
opérations had eeased some time prier to the transactions eut of which this 
suit arose on account of the inability of the company to proiitahly carry on 
miniug opérations under the terms of the lease. Fruitless efforts had there- 
tofore been made to secure a réduction in the royalty, that opérations might 
bo resumed. In this condition of affairs there arose a strong désire to maiie 
a sale of the property through a sale of ail or a majority of the sliares. Under 
thise circumstances Pellow sought to obtain from both Rees and Mitehell 
authority to sell their holdings of stock for the sake of the commissions. 
MitchoU' readily agreed to sell his stock to Pellow, or through him, at two 
dollars per share, and Rees oraUy agreed to place his stock in lus hands to be 
sold with that of Mitehell on the same terms. The agreement with Rees was 
coutirmed by a letter dated August 5, 1896, in the foUowing words: 

"Mr. Thomas Pellow, Negaunee, Mich.— Dear Sir: I shall be glad to hear 
from you whenever you hâve anything of interest to say with regard to your 
prospects of disposing of the stock of the Blue ndne. Conliruiing my verbal 
agreement, I will join Capt. Mitehell in selling to you, or througli you, my 
stock m the Blue mine at .?2.00 per share. and if, duriug your negotiations, Capt. 
Mitehell sliould be willing to take less than that for his stock, I will agrée to 
tho same réductions on my shares. 

"Yours, truly, W. D. Rees." 

Pellow had, in a prier stage of the negotiations with Rees, applied by letter 
for an option for the definitc term of (iO days. This Rees decliued, but gave 
the ojjtion above set out, in A\hich no time is fixed. 

Second. Xo sale of the stocl<. having been cousumraated, lîees, on November 
6, ISfJO, reyoked his option by a letter in the following words: 

"Mr. Thomas Pellow, Negaunee, Mich.— Dear Sir: Threc or four months 
ago 1 joined Capt. Mitehell in an option to you on my stock in the Blue Irou 
Mitig. Co.,,:about which we hâve had some correspondence. I exteuded the 
option from time to time, but it lias now been runniug so long that I fecl jiis- 
tified in withdrawiug it entirely: That the trade bas not gone through bas 
been through no fault of mine, for I bave done ail I could to fiuther it; in 
fact, bave done more to promote the trade than auy one else. You will there- 
fore please consider the option çanceled. 

"Yours, truly, W. D. Rees." 

Third. On November 24, 1896, Rees sold both his own stock and that of 
Miteltell to the ilrm of Corrigan, JIcKinney & Co. for three dollars per share, 
The terms of sale were: Cash, $10,000; $30,000 in fotir months, with seeurity; 
balance payable in installments, for wdiich the notes of the tirm were raken, 
secured by the stock as collatéral. The purchasers aiso agreed to take thQ 
stock of ail others at the. same rate if offered within 30 days. Pellow put his 
own stock into this sale, as did ail other stockholders. The proeeeds of sale 
as they came in, the payment of deferred notes having been anticipated by the 
buyers, were distributed by Pellow among the stockholders in his character as 
secretary and treasurer. When the last of the purchase money liad been dis- 
tributed, Pellow for the first time presented a claim for the commissions al- 
leged to be due him as for bringing alwnt this sale. This claim was for 75 
cents per share for the sale of Rees' 9,000 shares. This réduction from a com- 
mission of one dollar on each share was in conséquence of a modification of 
the original option contract of August 5, 1896, averrcd to bave been made about 
September 24, 1896, and came abolit, as the évidence tended to show, as 
foUows: Immediately upon securiug the option. Pellow opened negotiations 
for the sale of the stock of the company to Cori-igan, McKinney & Ce, the same 
firm who ultimately bought through Rees. That tirm owiied and operated an 
iron mine adjoining that of the l^due Iron Mining Company, having a lease 
on the property from the same persons owning the fee in the mines worked by 
the latter-mentioued company. Each mine produced the same character of 
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ore, and they were competitors in business. Ail the members of the flrm of 
Corrigan, McKinney & Co. lived at Oleveland, the résidence of Rees. Pellow's 
negotiatlons were opened with and conducted through the manager of the 
Corrigan, McKinney & Co: mines, who resided at Negaunee, tlie résidence, 
also, of Pellow and Mltchell. Pellow oÊCered the stock at $2.50 i>er share. This 
priée was apparently satisfaetory, though the purchasers were unwilling to 
pày cash, but expressed a willingness to pay a sniall sum in money as an 
évidence of good falth, and give the flrm's notes secured by the stock for de- 
fen-ed payments. Pellow advised Kees of the attitude of Corrigan, McKinney 
& Co., the prlce at which he had ofCered the stock, the willingness of the 
purchasers to pay part cash, and asked Rees as to the solvency of tlie firm, 
and as to his willingness to sell upon the crédit proposed. Rees, under date 
of August 19th, expressed confidence in the flnancial ablllty of CoiTigan, JIc- 
Kinney & Co. and his wiUlngness to accept their paper, butdeferred the mat- 
ter to, Mltchell. This letter was malled to Mitcheil, to be delivered to Rees 
if Mitcheil approved the sale on the crédit desired. Rees further expressed 
the notion that the sale should réserve to the stockholders certain money in 
the treasury of the company, whlch he thought should be distributed as a 
dlvidend to the shareholders before the sale. ïo this Pellow demurred, saying 
that he had stated to the purchasers that this money would be an asset ac- 
quired by them. He also stated, in reply to Rees, that he had required the 
buyers to pay one dollar cash on each share, and the balance upon a crédit, 
and that this proposition had been forwarded by Mr. Cole, the local manager 
for Corrigan, McKinney & Co., to the flrm at Cleveland, and that he was 
in dally anticipation of a favorable reply. Under dates of September 20th 
and 21st, Pellow wlred and wrote Rees that Corrigan, McKinney & Co. wanted 
to discuss the deal with hlm (Rees) at Cleveland, and gave him to understand 
that they wlshed to obtain from him some collatéral promises In référence to 
outside matters, and to arrange amount of cash payment and tlme to be given 
on deferred payments. He urged Rees to stand flrmly by $2.50 as the priée 
for the stock, as he waa sure they would pay that price, and wanted the prop- 
erty. He also notifled Rees that he had asked Mitcheil to go to Cleveland to 
consult with hlm (Rees) as to the sale, and to represent hlm (Pellow) In con- 
cluding the transaction. Accordlng to an understanding with Rees, Mitcheil 
dld go to Cleveland, and several interviews took place there between ReeS and 
Corrigan, representlng Corrigan, Mclilnney & Co., and between Rees and 
Mltchell. During thèse negotlatlons at Cleveland, Rees wrote Mltchell, under 
date of September 24, 1896, as follows: 

"Slnce I sàw you last niglit, I bave been thlnking over the 'Blue' matter. 
It must be apparent to you, as well as to Pellow, that I am doing more than 
half the work to place this property, 1£ it Is placed at ail. Corrigan, McKinney 
& Co. would not touch It wlthout certain promises and encouragement from 
me, and Pellow's eflfort to place the stock is a failure wlthout my help, and 
concessions on my part as to the terms of payment. I am quite wlUing that 
Pellow should be compensated for his share of the work, but I feel that on my 
stock that I should hâve a share of thé margin there is in it. 25 cents per 
ishare wlU certalnly fully compensate Pellow for any work he bas donc towards 
placlng my stock, and, under the circunràtances, I do not think he ought to hâve 
any more. In your case, you may, through your relations to Pellow, be willing 
to overlook the matter, but in my case It Is simply business." 

This letter w&a Inclosed by Mitcheil In one wrltten by hlmself to Pellow as 
follows: 

"Cleveland, Ohlo, Sept. 24, 1896. 

"Dear Nephew: Your letter and message In answer to mine rec'd. Those 
people are very hard people to make a dèal with. They talk as if they do not 
want the property, & also that Mr. Cole said that he thought It could be got 
for 2.20 or 2.23 per share. I told them that if he said that he must of meant 
(clear) of the money in the treasury & etc.'s. After talking ail the aftemoon 
yesterday, Corrigan thought that It miglit be possible that Judge Burke would 
consider it, if we were wlUing to take 12 equal payments, commencing Oct. 
1/97, as per my telegram to you. In order to consider tliis. they want Rees 
to agrée to work for their interest in getting the royalty fixed up & also promise 
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them the Lncky Star property, or his influence to get It. Now, Mr. Eees 
thmki3 tliat, ais long as he has to woik to help the matter tlivougli, lie 
ought to be entitled to a division of the margin that yoii wonld make, viz. 25 
cents, or hait the profits. He bas just left hère, and after a long talk, in 
which I toid him, he gave the option which he admitted, but said it was on 
différent terms,— that he never expeeted to be asked to take notes, or to make 
promises abolit properties, etc. 's, and that he is willing to take the 2.00 per 
sbare, etc., now (in cash), or even half cash & half notes, which they say tliey 
canuot pay. ïbey say there is no use talking cash, beeause they bave not got 
it, & eannot get it. But that the notes will be paid when due, with (> per cent, 
interest. Now, Mr. liées wauted me to send you the letter he sent me at the 
hôtel this a. m., and ask you to telegrapli as soon as received, whether you 
■were willing to concède the 25 cents per share. I do not know what to say 
in this matter. I worked with Oorrigan to see if I could get 50 cents per share 
cash, including wbat is in the treas., & lie could not. Now we are letting it 
go on spéculation & taking notes for say, 2 yrs., or an average of 1% yrs. la 
the meantime, if McKinley should be elected, we might be able to sell for 
cash & get more, long before those paymeiits would commence. You hâve the 
situation exactly & can wire me, or Rees, as you please, what you think about 
it." 
Under date of September 26, 1896, Pellow wired Mitchell as follows: 

"Am willing to concède Rees twenty-five cents on his own stock, but you do 
as you please with the deal. We should not tuni over what cash we hâve, 
but keep it on aceount." 

This negotiation at Cleveland came to nothing owing to an inability of the 
parties to agrée upon the terms of sale in respect to the cash to be paid and 
the crédit to be giveu, and Mitchell, with the approval of Rees, went to Chicago 
to see their lessors, and obtain, if possible, such réduction in royalty as would 
justify them in the resumption of active mining oiierations. Pellow, about the 
Ist of October, went to Canada, partly for pleasure and partly on private busi- 
ness. There he remaiued until November 2Sth, when he returned to Negaunee, 
and found on his ofHce table Rees' letter, revoking the option of August 5th. 
During his absence, l'ellow took no step whatever in furtherance of any sale, 
and seems to liave been altogether ignorant of the further history of the mat- 
ter until Informed of the sale, wliieh had been made during his absence in 
Canada. After the breaking ofC of the Cleveland conférences between Rees 
and Corrigan and the resumption of efforts to obtain such concessions from 
the lessors as would enable the conipany to continue business, there occurred 
other conférences between Rees and Corrigan in référence to a sale, and much 
correspondence passed between Rees and Mitchell on this subject, as well as 
touching a resumption of mining opérations. The whole of this correspondence 
was In évidence. From it, together witii the oral évidence of both Rees and 
Mitchell, itiwas contended for Pellow that there had been a continuons nego,- 
tiation, and that, when Rees wrote liis letter of November 6th, the original ne- 
gotiation was still on, with an Increasing promise of fruitful results, and that 
any services reudered by Rees in concludiug the negotiations were compensated 
by the modification of the option contraet heretofore mentioned. It was also 
contended that the rescission of the option was in bad faith, and done for the 
purpose of getting the behefit of the services of Pellow in bringing about the 
original negotiation with the ultimate purehasers, without compensating him 
according to tlie terms of the option. The circuit judge, as before stated, in- 
structed the juiy that they must find for the défendant in so far as the suit 
was for commissions as for making the sale, but that, if they found that the 
negotiations begun by Pellow were continuously carried on by Rees, although 
the terms were changea, they might find for Pellow the reasonable value of his 
services to Eees, so far as they had been "efflcacious la bringing about the 
sale which was flnally reached." 

James H. Hoyt, for plaintiff in error. 
C. R. Brown, for défendant in error. 

Before TAFT and LUBTON, Circuit Judges, and SWAN, District 
Judge, 
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LUETON, Circuit Judge, having made the foregoing statement of 
facts, delivered the opinion of the court. 

Ttie agreement between Rees and Pellow, evidenced by the letter 
of August 5, 1896, has a double aspect, and must be construed ac- 
cordingly: First, it was an option to join Mitchell, and sell to Pellow 
at a flxed price; second, this option was coupled with an agency to 
sell, in conjunction with Mitchell, to others at the same price. 

So far as it was an option to Pellow himself, it was revocable at 
any time before acceptance. Stitt v. Huidekopers, 17 Wall. 384-394. 
There is no prêteuse that PeUow ever accepted the offer, or even had 
any purpose to do so. This aspect of the case may, therefore, be dis- 
missed. 

We come to the proposition as one of agency. There was no con- 
sidération for this agency, and no limit upon its duration. It was, 
therefore, subject to be terminated in good faith at the will of the 
principal; otherwise, there would be no means of relieving the prin- 
cipal from an authority exercised under it- at any length of time after 
it was made, no matter what the change, of circumstances. Stitt 
V. Huidekopers, supra ; Story, Ag. § 463 ; Haie v. Kumler, 54 U, S. 
App. 685-095, 29 0. 0. A. 67, and 85 Fed. 161. In Sibbald v. Iron 
Co., 83 N. Y. 378-384, the rule as to revocation is very admirably 
stated aç follows: ' 

"■V^ere no time for the eontiçuance of the contract Is flxed. by its terms, 
either psrty Is at liberty to terminale it at wjll, subject only to the ordinary 
requirements of good faith. Usually the brolter Is entltled to a fair and rea- 
sonable opportunity tô perform his obligation, subject, of course, to the right 
of the seller to sell independently. But, that having been granted him, the 
right of the principal to tenninate his authority is absolute and unrestrieted, 
except only that he may not do It in bad faith, and as a mère deviee to escapç 
the payment of the brolier's commissions." 

So far as this option was coupled with an agency, it was terminat- 
ed by Rees' letter of November 6, 1896, expressly revoking it. That 
revocation, as between principal and agent, took eflect from the time 
when it was delivered in due course of mail at the usual place of busi- 
ness and address of the agent. The letter was addressed to Negaunee, 
the résidence of Pellow, and was duly received at his olHce, wbére it 
lay unopened until his return, November 28, 1896, from a trip to 
Canada. Rees was unadvised of any change in his address, or of his 
absence from his résidence, and in good faith addressed and mailed 
his letter of revocation to his only known and usual address. If Pel- 
low neglected to notify Rees of his absence and changed address, or 
to make any arrangement to hâve his mail forwarded, he cannot 
escape the conséquences of his own fanlt. Undoubtedly, the gênerai 
rule is that a revocation only takes effect, as between principal and 
agent, when it is made known to him. But we are of opinion that, 
under the facts of this case, he received constructive notice that his 
agency had terminated. The case is not embarrassed by any acts or 
conduct of Pellow done in f urtherance of his agency between the date 
when he ought to hâve received this letter in due course of mail and 
his actual knowledge of revocation, November 28, 1896. In that in- 
terval he did nothing under his authority, and no third person ac- 
quired any riglits in ignorance of the revocation. The sale subse- 
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quently made was made by Rees alone, though made to Corrigan, 
McKinney & Oo., with wliom Pellow had commenced negotiations 
immediately upon his employment as agent. Inasmuch as l'c41ow did 
not consummate a sale before his authority was revoked, it is clear 
that be cannot recover upon tbe tbeory tbat be bad made a sale of 
tbe property, unless tbat revocation was in bad faith, and tbe sale 
subsequently consummated one wbicb was efCected tbrougb bis 
agency as tbe procuring cause. Tbe contract between Rees and 
Pellow was a peculiar one. Pellow's compensation depended entirely 
upon bis being able to make a sale at a price in excess of two dollars 
per sbare. If he sold at that price, he would receive no compensa- 
tion, no matter how valuable his services, nor bow large his expendi- 
tures. He was to be compensated "by receiving for bis services ail 
he should receive over tbe fixed price at which Rees obligated him- 
self to sell tbe stock tbrougb or to Pellow. It is clear, therefore, that 
unless Pellow was prevented from consummating a negotiation, 
which was evidently approaching success, by a revocation made for 
the purpose of defeating his commissions, and taking advantage of 
his services without compensation, there can be no recovery. Did 
Rees capriciously defeat a sale about to be made by Pellow for the 
purpose of availing himself of bis services, and avoiding the payment 
of tbe agreed compensation? The évidence establisbes the tact tbat 
Pellow began negotiations for a sale to Corrigan, McKinney & Co., 
and that he diligently prosecuted his efforts to bring the minds of 
seller and buyer together down to the conclusion of the conférence 
between Rees and Corrigan at Cleveland in September. The évidence 
is also satisfactory that in the Cleveland conférences Pellow, though 
not personally présent and assisting, was represented by his kins- 
man, Mitchell. Pellow had ofïered tbe stock at |2.50 per share, a 
price which would hâve secured to him a profit of 50 cents on each 
share if a sale could bave tben been consummated, subject to a dé- 
duction of 25 cents per share under the modification made in favor 
of Rees. The minds of the parties were not brought together at 
Qeveland. The option contract contemplated a sale for cash. A 
purchaser ready and willing to buy upon a crédit, not satisfactory 
to his principal, was not a fulfillment of his obligation. Rees was 
willing to make some concessions in respect to the terms of payment, 
but beld ûrmly to the détermination to act with Mitchell, and make 
no sale to which Mitchell, as a large shareholder, should not agrée, 
Mitchell was not willing to make as fuU a concession as Rees seems to 
bave been. Tbe proposed purchasers were either unwilling or un- 
able to make such cash payment, or otherwise secure deferred pay- 
ments, as was satisfactory to either Mitchell or Rees. The Cleveland 
conférences, therefore, ended without any meeting of minds. From 
that time Pellow ceased to be a factor in tbe matter. He went off 
to Canada, and remained until late in [November, and apparently 
abandoned ail further efforts to make a sale. After tbat Mitchell 
acted only for himself, and there is not the slightest évidence that he 
at any otlier time or occasion, save during the Cleveland conférences, 
acted for or represented Pellow as the agent for Rees in making a 
sale of the property. Efforts were at once resumed to obtain a con- 
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cession from the lessors of : the Blue Iron Mining Company in respect 
to royalty upon ore taken from the company's mines. Elïorts were 
also made to secure a supply of coal before winter set in, by which 
active mining miglit be resumed. Tlie correspondance between Kees 
and Mitchell which followed the conclusion of the Cleveland con- 
férences tends to show that Eees was reluctant to abandon the idea 
of a sale to Corrigan, McKinney & Co., and that he, from time to time, 
resumed his negotiations with them, and endéavored to obtain some 
agreement from Mitchell in respect to a cash payment which would 
enable him to press that firm.up to the point of buying by meeting 
their wishes in respect to terms of payment. Mitchell, on the other 
hand, was much more disposed to hold flrmly for a considérable cash 
payment, and as the prospect of obtaining a concession in the matter 
of royalty increased he stiffened in his ideas of the value of the stock. 
So, also, as the prospect of the élévation of William McKinley to the 
presidency of the United States increased, both Mitchell and Rees 
deemed the prospect of an advance in iron to improve, until flnally 
Mitchell, upon his confidence in the improved business conditions of 
the country, raised his price to three dollars per share, and wired Rees 
to hold firmly for that advance. On November 6, 1896, the circum- 
stances affecting the value of the subject-matter of this agency had 
80 changed as that neither Mitchell nor Rees was longer wUling to 
part with stock at less than three dollars per share. In this changed 
condition of things, Rees revoked his option to Pellow. That at that 
time Corrigan, McKinney & Co. had not accepted the terms upon 
which Pellow had olïered them this stock is not disputed. Those 
terms were two and one-half dollars per share; one dollar per share 
to be paid in cash, and the remaindér on time, secured by the stock 
as a collatéral. The price had been satisfactory, but the parties could 
not agrée upon the terms of payment, and this was the situation down 
to the middle of November. Being at liberty to advance the price, 
Rees did so by demanding three dollars per share. The terms of pay- 
ment being also made acceptable, a bargain was struck, and a sale 
made November 24, 1896. 

The duty which a broker employed to make a sale assumes is that 
of bringing the minds of the buyer and the seller together for a sale. 
This includes the price and the terms of sale. When this has been 
done he has earned his commission, for his contract has been per- 
formed. McGavock v. Woodlief, 20'How. 221; Kock v. Emmerling, 
22 How. 69. There is no possible doubt, upon the évidence in this 
case, that Pellow never did bring the buyers and sellers to an agree- 
ment. They were utterly unàble to agrée upon the terms of the sale, 
though not differing as to the price. Tliis was the indisputable con- 
dition of the matter when the Cleveland conférences ended, and this 
was the equally indisputable situation on the 6th day of November, 
when his authority was revoked, although negotiations had been re- 
sumed by Eees between those dates. The efforts of Pellow had been 
unsuccessful. He had been unable to procure a purchaser upon 
terms acceptable to Mmself and to both the buyer and seller. Down 
to the date of the revocation the seller was at liberty to advance the 
price upon Corrigan, McKinney & Co., for the latter had not accepted 
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the terms which Pellow liad been authorized to offer. At that date 
the circumstances affectiûg tlie value of the stock had changed. 
Rees was not under auy moral or légal obligation to abide louger 
by his proposition to Pellow, and was at full liberty to revoke liis 
option. ïbei'e was no sufflcient évidence of want of good faitb in 
tben revoking bis agency to justify the submission of this question 
to tbe jury. 

For mucb the same considérations we think it was errer to submit 
tbe question to tbe jury as to the reasonable value of Pellow's serv- 
ices. The agreement of August 5, 1896, was not the ordinary broker- 
age contract between principal and agent. It was an option for a 
sale, in conjunction with Mitchell, to Pellow bimself, or to oue dcsig- 
nated by him, at a flxed price. Pellow's compensation depended 
upon his making a sale at something in excess of the flxed price stipu- 
lated in the option. No matter how valuable his services, be ex- 
pressly stipulated tbat his compensation sbould dépend entirely upon 
a sale, while the option was in force, for a price in excess of two dol- 
lars per share. lie made no such sale before tlie revocation, and 
there was no évidence, as we bave aheady seen, of a suificiently sub- 
stantial cbaracter to reqnire tbat the court sbould submit to the jury 
tbe question as to whether Rees acted in good faith in revoking his 
authority on the 6th of November. Unless there was évidence which 
would bave reasonably justified a jury in finding tbat, wben tbe au- 
thority was revoked, a negotiation instituted by Pellow was plainly 
and obviously approaching success, and tbat Rees, with a knowledge 
of this, revoked bis authority for the purpose of concluding tlie sale 
without his assistance, and of avoiding the payment to hini of the 
price obtained in excess of the price ûxed in the option agreement, 
there was no case for the jury at ail. If the revocation was in bad 
faith, it might well be said tbat the due performance of his obligation 
was prevented for the purpose of concluding the sale bimself, and 
saving the stipulated compensation. In this event the principal 
would not be permitted to rely upon tbe défense tbat the broker had 
not performed his contract, in order to defeat a recovery of tbe stipu- 
lated commissions. But if, on tlie other hand, Rees acted in good 
faith, not intending to escape the payment of commissions, but 
moved onîy by the changed circumstances, and in bis own iuterest. 
and while the negotiations were nnsuccessful or inconclusive, be had 
the absolute right to terminate the option. After such a revocation 
be was at perfect liberty to résume or continue efforts to sell to a 
customer wbo had been unsuccessfully approached by Pellow, even 
though he, to some estent, availed bimself of the former unsuccessfnl 
labors of Pellow. Tbe case of Sibbald v. Iron Co., 83 N. Y. 378-384, 
and tbe case of Wylie v. Bank, 61 N. Y. 415, are well-considered cases 
supporting the view we bave expressed, and meet our approval. The 
case of Stitt v. Huirtekopers, 17 Wall. -384, is also much in point in its 
facts, and lends support to the conclusion we reach as to the right of 
revocation in good faith of an option mucb like tbat hère considered. 
It is true tbat tbat case did not involve the question presentod hère 
by tbe count upon a quantimi meruit, and turned alone upon the 
count for commissions under the contract. But our view is tbat, 
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under'an option <such as that hère involved there can be no récovery 
for services unless the autliority was revoked in bad faith, and that 
in that event the récovery would be under the contract for the full 
stipula ted compensation, the principal not being suffered to rely upon 
a nonperformance, due to his own wrongful interférence for the pur- 
pose of making the sale himself aad avoiding the agreed commission. 
Pellovv^ had had from Augxist 5th to November 6th to consummate a 
sale. From October Ist to the latter date he was out Of the country, 
and engaged in no effort whatever. Mitchell, who was his kinsman 
and friend, and who had acted for him at Cleveland conférences, did 
not act for or represent him theréafter, but, upon the contrary, says 
he felt entirely free to act for himself, and in his own interest. 
Neither can we construe the modification secured by Eees in respect 
to Pellow's compensation as operating to make Eees his continued 
agent and représentative in furtlier elïorts to bring about a sale 
after the failure of the anticipated sale at Cleveland. That modifica- 
tion was intended to apply to the then anticipated sale, — a sale 
which, if made, would be due, as Eees then claimed, to certain outside 
concessions and promises made by him. It did not operate to make 
Eees Pellow's agent for the subséquent sale of his own stock for Pel- 
low's beneflt. Our conclusion is that the sole and only ground upon 
which défendant in error could recover compensation was upon the 
ground that his agency to sell had been revoked in bad faitli, and as 
a mère device to defeat Pellow's interest in a sale about to be made. 
That failing, there should hâve been a direction to find for the plain- 
tiff in error. 

The court erred in submitting to the jury the question of the rea- 
sonable value of the services of the défendant, and in the ternis of 
the charge heretofore set ont, and in refusing to charge, as re- 
quested, that there could be no récovery, upon the facts of the case, 
under the quantum meruit count of the déclaration. The judgment 
must be reversed, and a new trial awarded. 



KELIA' et al. r. FAHRNEY. 

(Circuit Court of Appeals, Eighth Circuit. October 16, 1899.) 

Xo. 1,203. 

1. Contract— Paeties—Right tc> Enforok. 

A contract to lend money to a corporation, made with stockholders who 
furnished ttie considération, lidd tp be a contract with tliem individually, 
for the breach of which they were entitlèd to sue. 

2. Appeal— Rkversal— RiGHT TO Nominal Damages. 

When no substantial right is Involved, a judgment against a plaintiff 
will not be reversed when it appears from tlie statement of his cause of 
action that, at most, he is only entitlèd to recover nominal damages. 

3. Damaqbs — Brbach of Contract to Loan JWoNBy. 

No substantial damages are reeoverable for the breach of an executory 
agreement to loan money, where no deflnite time for the continuance of 
the loan is agreed on, since the law implies an agreement to repay it on 
demand. 
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4. Same — Remotbneiss. 

ïo rendcr losses snstained by one party to a contract as a rosult of its 
breach by the other recovprable as damages for the breaeh, wliei'c they 
were not its direct and natural conséquences, by reason of spécial circimi- 
stances known to both parties wlicn the contract was niade, tlicy must \w. 
such as, in view of such cii'cumstanec^s, could liave boen foieseen and 
estimated wltli reasonalile certainty; and a part}' wbo l'ailed to coniply 
with a contract witli stocl<li<)lders to lend nioney to a corporation cannot 
be held to hâve conteniplated that such stoclvholders would give stocli 
owned by thcm individually to auother person as a bonus to procure the 
loan, or held liable for the value of stock so given as damages for the 
breach of his contract. 

In EiTor to tlie Circuit Court of tlie United States for the Westoni 
District of Arlcansas. 

Tliis case was tried below on demurrer to an amended complaint, tbe action 
being a suit at law upon a contract. ïhe demun'er was sustaiued; wlicr(>upoii 
tlie plaintiffs declined to plead further, and a final judgment was rendered in 
favor of the défendant. 

The complaint recited, in substance, that the White Cliffs Portlaud Cemeut 
& Ghalk Company was an Arkansas corporation, with a capital stock of .Sl.OOO,- 
000; that William ,T. Kelly and John Kelly, the plaintiffs below and the plahi- 
tiffs in errer hère, were, respectively, the président and sccrctary of saiil 
Company, the active managers of its affairs, and the owners of a controlling 
mterest in its capital stock; that Ezra G. Kahrney, the défendant below and 
the défendant in error hère, was also a large stockholder in said compauy; 
that on or about December 10, 180C, said company was in great need of uion(>y 
to complète its plant and run its business successfully; that prier to said date 
said Company had issued bonds sccured by a mortgage on its property to tlu' 
amount of $320,000, and had sold 80 bonds, of the dénomination of $1,000 
each, and had hypothecated 25 bonds, amounting to $25,00(), to secure a loan 
in the sum of $20,000, and tirât it held the remainder of said bonds, amounting 
to $20,000, subject to such future disposition thereof as it might see lit to 
make. It was then averred as follows: "That thereupon, on tht^ said day, in 
the City of Chicago, in the state of Illinois, the plaintiffs and the défendant 
entered into an agreement and contract whereby it was agreed tliat the 
plaintiffs should give and assign to the défendant $25,000, at its face value, 
of that part of the capital stock of said corporation tlien owned and held 
by the said plaintiffs, in considération of whieh défendant then and there 
agreed and undertook to and with the plaintiffs that he would take and pay 
for the said $20,000 of said bonds remainiug of said corporation, and as soon 
thereafter as the said corporation should give out of money. and require more, 
that he, the said défendant, would loan and pay into the company on its note 
the sum of $75,000 for its piirposes, and it was further agreed, as a part of said 
contract, that, when the money should be so need(>d by.said corporation, the 
said William J. Kelly, then président of said corporation, should corne to the 
city of Chicago, and carry out tbe terms of said contract; that thereupon, in 
pursuance of said agreement, the plaintiffs then and there assigned and gave 
to the défendant the said $2.">.000, at its face value, of said capital stock of said 
corporation, and said défendant took and paid for the said $20,000 of said 
company's bonds; that said corporation liaving in ail things authorized the 
said William J. Kelly, the président thereof, to negotiate said loan for and 
in behalf of said corporation, and the said William J. Kelly being then fully 
authorized and empowered by a resolution of the board of diroctors of said 
corporation as in said agreement provided, and after said agreement had been 
made, to wit, on the Ist day of Mardi, tS'JT, the said corporation did then give 
out of money, and reciuired more to conduct its business and finish its plant, 
as aforesaid, and said AVilliam .T. Kelly went to the city of Chicago, as agreed, 
for the purpose of carrying out said agreement, and ofCered to carry out the 
agreement, and was by the said défendant then and there informed that he, 
the said défendant, would not carry out or keep liis contract as agreed in that 
regard, but would refuse to do so." It was next averred, in substance, that 
ilieeairee the. aforesaid compauy was involved in debt, and owed certain debts 
»7 P.— 12 
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for labor which were liens upon Its property, It could not borrow more money 
except by assigning a part ot Its stock to some person as a bonus to mduce 
a loan, which fact had been discussed by the plaintifCs and the défendant, and 
was well known to the latter; that a greater part of the corporate indebtednesa 
was due to the défendant and his father, which consisted of bonds secured by 
the aforesaid mortgage, the whole of whleh mortgage indebtedness could be 
declared due if the Interest thereon was not promptly paid; that the défendant 
and his father, Immediately after the former had declined to make the afore- 
said loan. as he had agreed to do, began pressing for payment of the indebted- 
ness which they then held, and that, to prevent a foreclosure of the aforesaid 
mortgage on the company's property, the plaintiffs were compelled to and did 
negotiate a loan to the company in the sum of $50,000, and in doing so were 
forced to give up and assign $300,000 worth of thelr stock in said company to 
the créditer to Induce the loan. It was next averred that the stock so as- 
signed as a bonus was worth $300,000, and that by the breach of the aforesaid 
contract the plaintiffs were damaged to that amount. The complaint coutained 
a second count, which was substantially the same as the flrst, except that it 
charged that the défendant resorted to various artifices to prevent the plain- 
tifCs from obtaining a loan elsewhere after the défendant had refused to 
advance $75,000 according to his agreement, and that this was done to eompel 
the plaintiffs to give up more of their stock than they had originally agreed 
to do, and to thereby enable the défendant to secm'e a controUing interest 
in the corporation. 

Ernest Dale Owen (Oscar D. Scott and Paul Jones, on the brief), 
for plaintiffs in error. 

U. M. Kose (W. E. Hemingway and G. B. Rose, on the brief), for 
défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended in behalf of thé défendant below, the défendant in 
error hère, that the demurrer to the complaint was properly sustained 
because the contract declared upon was a contract between the de- 
fendant and the White Cliffs Portland Cernent & Chalk Company, 
hereafter termed the **White Oliffs Company," and that no sueh 
privity exists between thé plaintiffs and said company as will enabhi 
them to sue on an agreement niade, by it. This contention, however, 
cannot be sustained. A fair construction of the complaint leads in- 
evitably to the conclusion that the agreement described in the com- 
plaint was one between the défendant and the plaintiffs, the latter 
acting individually, and not merely as officers of the corporation. 
The considération for the alleged promise by the défendant to take 
the bonds of the corporation to the amount of |20,000, and to pay for 
the same, and also to loan to the White Cliffs Company on its note 
175,000 when its funds should give out, moved entirely from the 
plaintiffs, acting in an individual capacity, and consisted of an assign- 
ment to the défendant of stock in said comi)any to the amount of 
$23,000,. which they then owned. The fact that the considération for 
the promise moved from the plaintiffs, and that the promise was 
made to them, compels us to regard the agreement as one that was 
raade with the plaintiffs in an individual capacity, for the breach of 
which they are entitled to sue. 

It is next insisted that the damages claimed are too remote and 
spéculative to be recovered, and that, even if nominal damages might 
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have been allowed, nevertlieless the iudgment belovv ouglit not to be 
reversed for that reason. Tbe rule seems to be well establislied in 
the state of Arkansas, from whence tliis case cornes, tbat a judgment 
will not be reversed by an appellate tribunal, and a new trial granted, 
when it api)ears from the statement of his cause of action that the 
appellant, or the plaintiff in error, is only entitled to nominal dam- 
ages. Trippe v. Duval, 33 Ark. 811; Buckner v. Railway, 53 
Ark. 16, 18, 13 S. W. 332. The same rule obtains in niany other 
states, and rests, as we think, upon sound reasons, since the time 
of the courts ought not to be consumed in the trial of cases in which 
no substantial right is involved, and where the recovery niust, in any 
event, be limited to a merely nominal sum. Frivolous litigation of 
that character should be discouraged by ail lawful methods, and 
appellate courts may well décline to reverse judgments rendered at 
nisi prius when it appears that the only error committed was in re- 
fusing to allow the plaintifif to recover an insignilicant sum. Harris 
V. Kerr, 37 Minn. 537, 35 N. W. 379; Faulkner v. Closter, 79 lowa, 15, 
17, 44 N. W. 208; McAUister v. Clément, 75 Cal. 182, 16 Tac. 775; 
Bustamente v. Stewart, 55 Cal. 115; McConihe v. New York & E. R. 
Co., 20 N. Y. 495, 498. See, also, 1 Sedg. Dam. § 109, and cases 
tbere cited. 

We accordingly turn to consider the question whether the damages 
laid in the complaint are too spéculative and remote to be recovered. 
If such be the case, the judgment below should be afflrmed. It will 
be observed from the foregoing statement that the plaintiff s do not 
claim any other damage than the loss of the stock which they were 
compelled to give as a bonus to procure a loan to the corporation in 
the sum of |50,000, after the défendant had declined to keep his en- 
gagement. It is also noticeable that, as the contract is described in 
the complaint, the défendant did not promise to loan the White Clitïs 
Company the sum of $75,000 for any specified period, or at any pre- 
scribed rate of interest. In view of thèse facts, it is manifest that 
the complaint does not disclose a breach of contract which could oc- 
casion any substantial loss or damage to the plaintift's, unless they 
are entitled to recover the value of their stock which they transferred 
to secure a loan from another source. Hince no agreenient api)ears 
to have been made by the défendant to make a loan to the White 
Cliffs Company for any detinite period, tbe law iraplies tliat the bor- 
rower was under an obligation to return it on deraand (Thompson v. 
Ketchum, 8 Johus. 190; Purdy v. Philips, 11 ]Sr. Y. 40()); and no sub- 
stantial damage was occasioned by a refusai to loan money which the 
corporation was legallv bound to repay forthwith (liraclford, E. & 
0. R. Co. V. New York, L. E. & W. R. Co., 123 N. Y. 31G, 327, 25 N. E. 
499). 

Counsel for the plaintiffs insist, however, and have argued at con- 
sidérable length, that because the agreement in suit was made and 
was not fulfiUed by the défendant, the plaintiffs had the right to pro- 
cure the money from some other source, and to charge the expense of 
obtaining it to the défendant; also that the value of their stock, 
which is said to have been worth $300,000, is in this instance a proper 
item of damage, because the défendant was aware when he made the 
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agreement that if lie did iiot keep his pi-oniise tlie plaintifEs would be 
compelled to part witli a part of their stock, as a bonus, to obtain a 
loan elsewhere. It will be seen, therefore, that the plaintiffs invoke 
an application of the doctrine flrst announced in Hadley v. Baxendale, 
9 Exch. 341, 354, 356; the claim being, in substance, that the con- 
tract in suit was made in view of spécial facts and circuuistances, 
that were known to both of the contracting parties, whick render the 
value of the lost stock recoverable, although, under ordinary circum- 
stances, it would not be a legitimate item of damage, because it was 
not a loss which, in the usual course of events, would resuit from a 
breach of the agreement. Attempts hâve been made repeatedly, of 
which the case in hand is an example, to push the doctrine of Hadley 
V. Baxendale to an unreasonable limit, but such attempts bave 
usually failed. In a récent case (Trust Co. v. Clark, 34 C. C. A. 354, 
92 Fed. 293) this court had occasion to consider under what cir- 
cumstances damages for the breach of a contract, other than the 
customary damage, might be allowed, because of the spécial circum- 
stances of the case, aiid because they were within the contemplation 
of the parties when the contract was made. The conclusion an- 
nounced in that case was, in substance, that anticipated damages, 
diiîerent from those which would ordinarily be sustained, are not 
always l'ecoverable, but will only be awarded when, in view of spécial 
circumstances, they may be regarded as the natural and direct resuit 
of the breach, and were not problematical, but were capable of being 
foreseen, and of being estimated with reasonable accuracy. 

Now, conceding it to bé true, as stated in the complaint, that the 
White Cliffs Company ha:d no means of borrowing money when the 
contract in suit was executed, except by assigning to the lender some 
of its stock as a bonus, and that this fact was well known to the de- 
fendant, and was even discussed by the parties to the agreement, 
still we do not perceive that by reason of thèse facts the défendant 
was bound to foresee that if he did not keep his promise the plaintifEs 
would part with a great amount of their own stock to secure a loan 
to the corporation. The complaint does not show that ail the stock 
of the corporation had been issued when the contract was signed, and 
that the eompany had no stock of its own to sell or hypothecate, and, 
even if that fact did appear, we would be unable to hold that the de- 
fendant was bound to anticipate that the plaintiiïs would sacrifice a 
large part of their own holdings to secure a loan to the corporation 
if he did not comply with his agreement. The action of the plaintiiïs 
in giving away some of their own stock to secure the loan was volun- 
tary, and the défendant might as well bave anticipated that, if the 
plaintiffs elected to use their own crédit to obtain money for the cor- 
poration, they would raise it by the sale or hypothecation of some 
other kind of property, which was more marketable, and would not 
involve any considérable sacrifice. It certainly cannot be inferred, 
from any allégations f ound in the complaint, that the défendant, 
when he entered into the agreement in suit, had any reason to antici- 
pate that, if he did not keep his engagement, the plaintiffs would 
sacrifice property of the value of $300,000 to obtain a loan in the sum 
of 150,000. The damages sued for cannot be recovered, therefore. 
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because they are not the natural and direct resuit of tlie breach of 
contract complained of, neither are they made such by any spécial 
facts or circumstances alleged in the complaint showing that the 
loss of plaintiffs' stock was an anticipated resuit of the breach, or 
that it ought to hâve been anticipated. In accordance with thèse 
views, the judgment below is affirmed. 
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OF DEïlîOIT, MICH. 

(Circuit Court of Appeals, Sixtli Circuit. October 23, 1899.) 

No. 671 

1. pEINCirAl, AND AgBKT— IndOBSEMENT OF FORGED ChKCK BY AOENT — LlA- 
BILITY OF PRINOIPAIi. 

An agent of a corporation, dulj' authorized to Indorse clieclis in its be- 
half for deposit, may bind it by such an indorsoment to the payment of a 
cliecli purporting to hâve been drawn by the corporation to its own order, 
although such checli was in f act forged by the agent himself. 

3. BiLi.s AND Notes— Indorsement of Forged Check. 

ïhe liability of a payée who by himself or an authorized agent indorses 
and deposits in a banlî for crédit a forged chccli is not the usual contingent 
liability of an indorser, but that of a warranter of the genuinenesa of the 
paper; and it is absolute, requiring neither demand nor notice. 

3. B.^KKiNO— Deposits— Rbceiving Forged Ciiecks. 

A paving company having its principal place of business in New York 
opened an account with a bank in Détroit, and transniitted to the bank a 
power of attoruey authorizing the company's local agent in Détroit to in- 
dorse and sign checks and deposit money in its name and for its use. From 
time to time the agent indorsed and deposited checks drawn by the 
company to its own order on its New York bank, which were credited to 
its account as cash. The agent forged such a check, indorsed and deposited 
it in the usual manner, checked out the proceeds, and absconded. Held, 
that the bank was not Isound to know the company's New York signature, 
and that, iu the absence of circumstances amounting to notice that the 
signature was a forgery, the company was liable to it on the indorsement 
for the amount of the check. 

à. Same — Crediting Checks in Advance of Collection. 

The bank was not guilty of négligence, or a violation of the usual 
rules and customs of banking, in receiving and erediting the check as cash; 
and the paying out of such deposit prior to the collection of the check did 
not constitute an overdraft, as between the parties, but on such payment 
the bank became a bona fide holder of the check for value. 

5. Pkinctpai, and Agent — Power of Attorney — C'onstruction. 

Where a power of attomey given by a ccrporation, aiUuorb.ing an agent 
to indorse and sign checks, provided that .ail eliecks drawn should be "ia 
the name of this company," a check drawn on a blank furnished by the 
company to the agent, having the name of the company printed àt its 
head, and signed only in the name of the agent, as "attorney and cashier," 
which was in the form of ail previous checks drawn by tlie agent, cannot 
be repudiated by the company as not within the tenus of the power. 

6. Same — Rights of Third Parties De.vling witu Agent. 

A power of attorney given by a corporation, authorizing an agent to 
draw checks on a bank "for the use of" the company, does not impose on 
the bank the responsibility of seeing that the money drawn on such checks 
la devoteU to the use of the company; and it is protected in the payment of 
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such a check, drawn payable to "casli," to tlie agent himself, where made 
in good faith, and where money had usually been drawn by the agent in 
that manner. 

In Error to tlie Circuit Court of the United States for the Eastern 
District of Michigan. 

Tliis was an action by tlie Commercial National Bank of Détroit, Mioh., 
against tlie Warren-Scharf Asphalt Paving Company, a corporation of the 
State of New York, but having an office and agency at Détroit. The action 
vvas brought for the purpose of recovering $10,000, with interest, alleged to 
hâve been advanced or paid ont on account of the said Warren-Scharf Asphalt 
Paving Company under the following circumstances: 

First. On the lOth of July, 1807, one C. R. England, being at that time tlie 
local agent and représentative of the paving company in Détroit, opened a 
banking account in the narue of the said Warren-Scharf Asphalt Paving 
Company wlth the said bank, presenting as authority a letter bcaring date 
July 8, 1897, in the foUowing wordsi,: 

"To Commercial National Bank, Détroit, Michigan— Gentlemen: We beg to 
advise you that we hâve to-day issued to our Mr.>C. R. England our banking 
power of attorney. No. 243, wbich he wlU présent to yoii. We désire to reopen 
our account wlth you." 

Inclosed in this letter was the power of attorney ref erred to, which was Jn 
the words and figures hère foUowing: 

"Office of Warren-Scharf Asphalt Paving Company, 81 Fulton Street. 

"New York, July 8, 1897. No. 243. 
"To the Commercial National Bank, of the Oity of Détroit, State of Michi- 
gan: This certifies that C. R. England is officially authorized to indorse and 
sign checks and deposit moneys and make drafts on this company in tlie 
uame and for the use of this company, in and through the Commercial National 
Bank, of the city of Détroit, state of Michigai), until this power of attorney 
shall hâve been officially canceled, but not longer than during the year 1897. 
The said 0» R. England will be specially authorized by officiai letter or telegram 
in the personal name of the président or vice président or ottier duly-authorized 
officiai of the company to make drafts for specified amoypts. The said bank 
account to be kept in the name of this company, and ail checks drawn against 
or indorsed for deposit to said account by the said C. R. England to be in 
the name Qf this company. 

"Warren-Scharf Asphalt Paving Company, 

"By F. W, White, Treasurer. 

"W.- R. Warren, Président. [L. S.]" 

From time to time between the opening of that account aiid August 7th, 
foUowing, England deposited to the crédit of the paving company checks 
drawn in New Ybrk by the paving company against the National City Bank 
of New York, and payable to Its own order; the checks being indorsed in 
Détroit by the paving company through England as its "attorney and cashier." 
Thèse checks, according to the usual course of business, were eutered upon 
the company's pass book and on its account as cash. Against this account 
England from time to time drew checks payable to "cash," and ohtaingd the 
money himself. Thèse checks were usually accompanied by a slip called a 
"pay-roU order," showing the dénomination in which the money was desired. 
though sometimes such a mémorandum was placed on the baçk of the check 
itself. At close of business August 6, 1897, there was a balance td the crédit 
of the paving company of something over $1,400, of which $1,200 eonsisted in 
one of the company's New York checks which had been deposited as cash on 
the 4th of August. On the morning of August 7th this balance, was increased 
by the deposit of a check for $10,000 purportlng to be drawn by the paving 
company in New York against the National City Bank of' New York to its 
own order. This check was indorsed in Deti'oit by the paving company through 
England, and at his request passed to tbe crédit ôf the company as cash, fol- 
lowing in this respect the course of business prevlously pursued. This check 
and its indorsement were In thèse words and figures: 
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"New York, Aug. 5, 1897. 
"No. H2,985. Warren-Scharf Asphalt Paving Company. 

"Pay to the ordor of Warren-Scharf Asphalt l'aving Company ten thousand 
& "Vioo dollars (.f 10,000.00). 

"Jas. D. Lawrence, Attornby & Cashier. 
"To the National City Bank, New York." 

Indorsement: "Pay to order of Conmierdal National Bank, Détroit, ilich- 
igan. Warren-Scharf Asphalt Paviug Company, 

"By C. K. Eugland, Atty. & Cashier." 

Just before making this deposit, England, npon one of the paving company's 
cheeks, drawu by iiimself, îiad drawn ont ,fl, 182.28, ostensibly for the puipose 
of payiug the company's employas; the check being accompanied by a pay- 
roU slip containing a menioiandiini of the dénominations of money in whicli 
the check was to Ix; paid. That check was in tlie iisiial form in whicli England 
had been accustomed to draw cheeks against the conipany's account. As typical 
of the manner in wiiich the account had been chccked against, we hère set 
ont thls check, which is as toUows: 

"No. U.OOSC. Détroit, Jlich., Aug. 7, 1897. 

"\\'arren-Scharf Asphalt Paving Company. 

"Pay to the order oC cash eleven huudred and thirty-two and ''^/loo dollars 
($1,132.28). C. K. England, Atty. and Cashier. 

"To the Commercial National Bank, Détroit, Midi." 

Shortly after making the .S10,000 deposit before mentioned, England pre- 
sented another check for $10.000, which at his r!'(iuest was paid to him in 
large bills. ïhat check was in thèse words and figures: 

"No. 14,C09G. Détroit, Mich., Aug. 7, 1S97. 

"Warren-Scharf Asphalt Paving Company. 

"Pay to the order of cash ten thousand & no-l(X) dollars (.'t;iO,000.00). 

"C. K. England, .Vttorney & Cashier. 
"To the Commercial National Bank, Détroit, Mich." 

With this money England absconded. and has not been sinee heard from. 
The check depo.sited by him on same day, which had made the (company's ac- 
count good, when duly presented on August 9th to the National City Bank of 
New York for payment, was refused, the signature of tire drawer belng a 
forgery. The évidence established that no such person as James D. Lawrence 
was known to the jjaving company, and that the signature of .James D. Law- 
rence had been written by England. AVhen ICnglaud presented the check for 
?1, 132.28, he told the paying teller that in about an hour he would return, 
and would want $10,000. This sum he said he would want in cash; that he 
was going to l'oledo in the afternoon about a transaction in which nothing 
but money could be used; that the banks would be closed, so that he could not; 
take the money in a certified check. He intimated, also, that the transaction 
at Toledo was one of which no record should be made, and that therefore noth- 
ing but money would do him. Before England returned, the paying teller ex- 
amined England's power of attorney, for the purpose, as he states, of seeing 
whether there was auy limitation upon the amount he might check out. He 
also asked the bookkeepor whether any deposit had been uuide to the com- 
pany's crédit that morning. to which the reply was, ".\ot yet." This interview 
wlth England occurred about 10 o'clock in the morning. In the course of the 
following hour the deposit heretofore mentioned was made with the receiving 
teller,, and at once passed to the crédit of the company's ac-count by the book- 
keeper. Shortly after that Eugland presented for payment tlie check for 
$10,000 above set out. The paying teller made the usual inquiry ,'is to the 
then state of the account, and was Informed by the bookkeeper of the deposit 
shortly before made, and that the account was good for $10,000. When th<3 
teller handed the money to England, he jocosely remarked, "You want to be 
careful of this. and don't skip or anything." To which England replied, "I 
should say not." 
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Upon the concliislon of àll tlie évidence, tlie court instructed the jury to find 
for tbe défendant lu error in tlie sum o£ IlOjOOO, witli interest from August 7, 
1897. 

Fred "V^^ Wliiting, for plaintiff in error. 
A. E. Angell, for défendant in error. 

Before TAFï and LUETOJs^, Circuit Judges, and SEVERENS, Dis- 
trict Judge. • 

LURTON, Circuit Judge, after making tbe foregoing statement of 
facts, delivered tlie opinion of the court. 

The authority expressly conferred upon England included the 
power to "indorse and sign checks." The évidence shows that remit- 
tances were several times niade tô him from the New Yorlt office of 
the Company by checks payable to its own order. To utilize them, 
an indorsenient was essential. An indorsement of a check purport- 
ing to be payable to the order of the paving company, for the purpose 
of either collection or deposit, implied a contract that the instrument 
itself and ail , antécédent indorsemepts were genuine. Story, Prom. 
î^otes, §§ 135-380, 387; 4 Am. & Ëng. Enc. Law (2d Ed.) 447; Harris 
V. Bradley, 7 Yerg. 310; Turnbull^v. Bowyer, 40 N. Y. 456-460; Onon- 
daga.County Sav. Bank v. U. S., 26 U. S. App. 377, 12 C. 0. A. 407, and 
64 Fed. 703. In the absence of circumstances amounting to notice 
that the signature of the paving company was a forgery, the défend- 
ant in error had a right to rely upon the indorsement made by Eng- 
land as a représentation and guaranty by the payée that the check 
itself, as well as the signature of the drawer, was genuine. Although 
the défendant in error was bound at its péril to know the signature 
of a check drawn by Ëngland under the power of attorney to him, yet 
it was not the payée of this forged check; and it was not bound to 
know the New York signature of the paving company, or the genuine- 
ness of the fllling up of a check purporting to hâve been drawn at the 
principal office of the corporation upon its New Yorlc bank of de- 
posit. Unless, therefore, it acted in bad faith, or the forgery was so 
obvions that it should hâve been detected by bare inspection, it was 
not négligent in accepting the check as a cash deposit in reliance 
upon the représentation of the known local agent of the apparent 
drawer, and upon the contract implied from the indorsement placed 
thereon by England under his knovyn authority. National Bank of 
Commerce v. National Mechanics' Banking Ass'n, 55 N. Y. 211-215. 
Neither in the form or signature of the checls:, nor in any circum- 
stance occurring when the check was indorsed and deposited, do we 
find any fact which would justify a jury in holding the défendant in 
error guilty of any négligence in taking this forged check and 
crediting it as a cash deposit. The instrument turned out to hâve 
been unauthorized by the apparent drawer, and the signatm'e a for- 
gery. If the drawer and payée were not legally identical with the 
indorsee, the fact that the instrument was not genuine, and the 
drawer's signature a forgery, would operate to fix the liability of the 
indorser as absolute, without eitlier demand or notice. In such a 
case the indorsee would become entitled to recover the amount of 
the check from the indorser upon the implied warranty that the in- 
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strument aud the antécédent signatures were genuine. Liability 
would be fixed before aud without anv présentation of sucii a forged 
cbedi. Turnbull v. Bowyer, 40 N. Y. 4Ô(Î-4G0. The fact tbat the 
drawer, payée, and indorser were legally tiie same person does not 
change the principle. ïhe indorsenient of tliis cbeck by the paving 
Company, ov by one autliorized to indorse in its uanie, was equally 
effective as a warranty of the genuineness of both the instrument 
itself and ail antécédent signatures. ïlie liability of the paving Com- 
pany growing ont of its relation to the instrument as an indorser 
was, by reason of the fact that the instrument was a forgery, not 
the usual contingent liability of an indorser, but one of fixed re- 
sponsibility as a warranter of the genuineness of the paper indorsed. 

But it is said that the authority to En gland did not authorize him 
to overcheck, and that, until the check deposited had been actually 
collcîcted, there was no authority to pay the -$10.000 check presented 
on the sanie day. The forged check was the apparent check of a 
responsible customer upon another bank. According to the well- 
recognized course of banking business, this check was accepted as a 
cash deposit. Morse, Banks, §§ .509, 570. The l'eceiving teller testi- 
fles that in the acceptance of tliis check, and crediting it at once to 
the account of the paving company, there was nothing ont of the ordi- 
nary course of banking business. Tliis évidence is not contradicted 
or questioned. The bank was nnder no obligation to crédit a check 
thus deposited as cash, but it was clearly guilty of no négligent or 
unusual conduct in doing so. When received and credited as cash, 
the account was subject to check, and the bank had no right to refuse 
to pav checks against the account thus swoUen. Aimstrong v. 
Bank," 133 U. S. 433-466, 10 Sup. Ct. 450. The chec-k subsequently 
paid was in no true sensé an overdraft, and the bank becaine the bona 
fide holder of the forged check for value so soon as checks were 
drawn and paid by reason of the crédit thus obtained. 

It is next lU'ged that the check drawn by and paid to England on 
August 7th was not a check drawn in tire name of the paving com- 
pany. The authority of England was to "indorse and sign checks" ; 
"ail checks drawn against or indorsed for deposit to said account by 
the said England to be in the naine of this company." It is said that 
the 110,000 checlv paid to England was signed only in tlie name of 
"C. R. England, Atty. & Cashier." This is a misreading of the in- 
strument. The name of the "Warren-Scharf Asphalt l'aving Com- 
pany" appears on the face of the check above the signature of Eng- 
land. It is true that the name of the company ap])ears above the 
words "Pay to the order of cash." This check was in the form 
of ail previous checks drawn against this account. The name of the 
paving company is engraved or printed on the check, and was taken 
froni the check book furnislied England by the com])any. It is like- 
Avise the form in which the company's name was signed upon checks 
drawn at its principal office against its New York account. The ob- 
jection is not well taken. 

It is next said that England's autliority was limited to signing 
checks "for the use of" the company, and that this check was drawn 
payable to "cash," and was presented for paynient by England him- 
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self, and that a check thus drawn and paid was équivalent to a clieck 
payable to the order of England, and was theref ore not prima facie 
a check drawn for the "use of" the company. Tlie authority to sign 
checks for the use of the company imposed no affirmative duty upon 
the bank to inquire into the purposes of the check, or the use to which 
the money was to be put. If the- bank paid this check in good taith, 
having no notice of England's fraudulent purposes, and not acting in 
collusion with him, it should be protected. England was acting with- 
in the apparent scope of his agency, and the bank was not bound to 
inquire into the use he intended to make of the proceeds of the check, 
it being drawn in usnal form and in ordinary course of business. Ail 
or nearly ail of the checks theretofore drawn against this account had 
been payable to "cash," and had been presented by and paid to Eng- 
land. It is true that most of them had been accompanied by a 
slip indicating the kind of money needed, which would possibly imply 
that the check was drawn for money needed to pay off employés. 
Eut there was no other indication than this mémorandum made by 
England himself that the check had been drawn for the use of his 
company. In the absence of circumstances calculated to arouse sus- 
picion that the check had been drawn for some fraudulent purpose, 
the bank was under nO; obligation to know that the drawer's own 
agent was going to misappropriate the proceeds. The mère fact that 
this accredited agent of the paving company had drawn this check 
payable to "cash," and that he presented it for payment himself, was 
not enough to put the bank upon inquiry as to the honesty of his pur- 
poses in the subséquent use of the money. The explanation given by 
England, that the money would be needed for use in a neighboring 
city after bank hours, and for a transaction in which money alone 
would answer, was calculated to lead the bank to the conclusion that 
the check had been drawn, and that the proceeds were to be used, 
for the purposes of the paving company. The intimation that the 
transaction in which it was to be used was one of which no record 
was wanted carried no intimation that it was not a transaction for 
the benefit of the company, and justifled no inquiry into its character. 
The inquiries made by the paying teller as to the terms of the letter 
of authority and as to the then state of the paving company's account 
were ail proper précautions for the security of the bank. There was 
nothing in the colloquy between England and the bank's teller indi- 
cative that suspicion as to the honest purposes of England had been 
aroused, or upon which the bank should be charged with négligence 
or as exceeding its authority in respect to paying checks drawn by 
England. There wa^ no évidence from which a jury might rightfuUy 
infer that the bank had notice that England was exceeding his au- 
thority or intended a misappropriation. The plaintiff in error in- 
trusted England with the authority to indorse and sign checks in its 
name, and any loss arising from his dishonesty, when apparently 
acting within the scope of his known powers, should be borne by those 
who enabled him to perpetrate the fraud, rather than by one who 
has innocently suiFered. There was no error in instrueting the jury 
to find for the défendant in error, as there was no such confllct of 
évidence as would properly make an issue for the jury. The judg- 
ment is accordingly aflfirmed. 
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In re SHEPAED. 

(District Court, S. D. New York. June 28, 1899.) 

Bankhuptcy— DiscHAiîCrB— Altmony. 

Alimony awarded to a divoreed wife by tlie .inds'ment of a court oî com- 
pétent jurisdiction, to be paid in fixed weelîly Ingtallmeuts, and overdue at 
the time the liusband files bis pétition in banliruptey, is not sucli a debt 
as 'will be released by liis discliarge; and tliereiiore the wife will not be 
stayed, pending tlie banliruptcy proceedings, from pursuiug appropriate 
remédies for its collection. 

In Bankruptcy. 

George Shepard was made défendant in an action for absolute divorce, 
brouglit by his wife in a state court liaving jurisdiction in tUe premises. In 
tliis suit alimony was awarded to the plaintift', to be paid by the défendant at 
the rate of $20 per v/eek, together with counsel fées. Pending a motion in 
the State court to commit hlm for contempt of court in failing to pay the ali- 
mony due to the plaintiiï,— which had aceumulated. aud was then in arrear 
to tlie extent of about $1,300,— Shepard flled his voluntary pétition in banit;- 
ruptcy, and was duly adjudged banlîrupt. ïhe indebtedness to his wife was 
ineluded in his list of debts and creditors flled in the bankruptcy proceedings. 
The court of bankruptcy, on motion, granted an order temporarily staying ail 
action on the part of the wife looking to the cnforcement of her remédies 
against the bankrupt for the collection of this debt; and the case is uow before 
the court on an oi'der to show cause why the stay sliould not be marte permanent 
until the détermination of the Imnkrupt's application for di.scharge, uuder 
section 11 of the bankruptcy act of 1898, which provides tliat a suit pending 
against a bankrupt at the time of his adjudication, if "founded upon a claim 
from which a discharge would be a release, * * * may be stayed until 
twelve months after the date of such adjudication, or if, within tliat time, such 
person applies for a discharge, then until the question of such discharge is 
determined." 

Benjamin D. Leyy, for bankrupt. 

BROWN, District Judge. My opinion is tliat a discliarge in bank- 
ruptcy would not release tlic; obligation to ])ay alimony, and, tliere- 
fore, the stay, under section 11, sliould be denied. 



In re KUFFLEE. 

(District Court, S. D. New York. October 20, 1899.) 

Bankruptcy— -Trust KE — Appointmf.nt by Refeukk. 

Where the creditors of a bankrupt are unable to elect a trustée, no sufTi- 
cient majority agreeing upon any candidate, after two sessions hcld at the 
office of the référée for that purpose on successive days, and there appears 
to be immédiate need of a trustée, it is within the authority of tlie référée 
to make the appointnient; and an appointment so made will not be vacated 
by the judge if the person chosen is compétent, impartial, and otherwise 
suitable. 

In Bankruptcy. On motion of certain creditors of the bankrupt 
to vacate an appointment of a trustée of his estate made by the 
référée in bankruptcy. 

Benj. Tuska and Horwitz & Samuels, for petitioning creditors. 
(t. W. Wingate, for trustée. 
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BEOWN, District Judge. I am not inclined to interfère with the 
appointment made by the référée of Mr. Hodgskin as trustée in the 
above case. It is not claimed that lie is not a perfectiy compétent 
and impartial person, able to administer properiy the affairs of the 
estate. The creditors object that he was not their choice. But be- 
fore his appointment the creditors could not agrée, and différent 
groups were maneuvering and' wrangling to secure the élection of 
their respective favorites. The flrst session at the referee's office, 
from 10:30 to 4:30, was without resuit, and on the adjourned day 
when called on to proceed with the élection, they were not agreed 
and were still divided. There was apparent need of a trustée at once. 
The judge had directed several days before that the référée should 
appoint a trustée unless a suitable trustée were elected by the credit- 
ors. I think abundant opportunity was furnished the creditors to 
proceed with the élection. I shall not countenance or support any 
abridgment of the right given by the act to creditors to elect a 
trustée, though by the act this trustée must be a suitable person who 
can be approved by the référée or by the judge. But the creditors 
hâve no right to use the ofiflce of the référée or his time in protracted 
maneuvers in behalf of their spécial favorites. Such work should 
be done elsewhere. Nor can the court regard with any complaeency 
the efforts of creditors to secure a particular trustée for merely Per- 
sonal objects. 

The motion is denied. 



In re ADAMS. 

(District Court, E. 1). Michigan, S. D. September 15, 1899.) 

Bankiîuptcy — Liens — UNRBroRniîD Mortgage. 

A mortgage made more than four months before the filing of a pétition 
ia bankruptcy against the mortgagor is not annuUed by his adjudication 
thereon, although it was not recorded until within a month of the banlî- 
ruptcy proceedings. But where the law of the state provides that such a 
mortgage shall not be valid as against any persons who becanie creditors 
of the mortgagor during the time between the exécution and the recordlng 
of the mortgage, either by a new crédit or the extension of a pre-existing 
indebtedness, the same rule will be appUed in the bankruptcy proceedings. 

In Bankruptcy. On certificate of Harlow P. Davock, référée. 
The foUowing is the opinion and finding of the référée certiâed 
for review on the trustee's pétition : 

Pétition by the trustée In bankruptcy of Yates A. Adams for an order de- 
claring a certain chattel mortgage to be null and void, as against himself and 
the creditors of the estate whom he represented. It appeared that Adams, the 
bankrupt, gave a chattel mortgage, on December 17, 1897, to the National 
Bank of Battle Creek, to secure an existliig indebtedness and also future 
advances to be made to said Adams. The mortgage was not recorded until 
Xovember 23, 1898. In December, 1898, proceedings in involuntary bankruptcy 
were instituted against Adams by certain of his creditors, and he was adjudged 
bankrupt, January 11, 1899. His trustée, when appointed, resisted the claims 
of the bank under the chattel mortgage, and aslced for an order adjudging it 
void by reason of the delay in recording it. It was admitted by the hauk that, 
under the laws of the state (IIow. Ann. St. Mich. §§ 6190, 6191, 6193), the 
mortgage would be invalid as against any persous who became creditors of 
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the mortgagor during the time wliich olapsed between the exécution of tbe 
mortgage and the liling of the same for record. L'pon a hearing before the 
référée in banlîruptcy, it was niled that tbe pétition of the trustée must be de- 
nied, and that the mortgage \va.s invalid only as against those creditors of the 
bankrupt who became such between Deceniber 17, 189T, and November 2.'{, 
1898, either by the création of a new crédit or by tlie e.xtension of an old 
indebtedness which existed on or before December 17, 18!!7. In the opinion 
delivered by the référée it was said: "The petitioners contend that tlie matter 
of recording is the main question in this ca.=e, and cite tlio cases of Harvey 
V. Crâne, Fed. Cas. No. 6,178; In re Corn Exchange Banlc, Fed. Cas. No. 3,242; 
In re Dylie, Fed. Cas. No. 4,227. TTnder sections 2i{a and 2.3b of tlie banliruptcy 
act of 1898, where it is provided that the United States circuit courts shall 
hâve jurisdiction only of certain cases, providing that suits by a trustée in 
banljruptcy sliall be brought or prosecuted only in those courts where the 
bankrupt might bave brought or prosecuted them if proceedings in bankruptey 
had not been instituted, it bas been decided in the case of Burnett v. Mercantile 
Oo. (D. C.) 91 Fed. 3C5, that the court of bankruptey bas no jurisdiction of au 
action by such trustée to set aside an alleged fraudulent conveyauce made by 
the bankrupt to a défendant who is a citizen of the same state with the bank- 
rupt and the trustée. On the other haud, it has been decided that the United 
States courts are not devested of this jurisdiction in suit brought by the trustée 
to set aside fraudulent transfers of the bankrupt; citing Carter v. Hobbs, 
1 Nat. Bankr. News, 191, 92 Fed. 594 (Baker, J.); In re Sievers, 1 Nat. Bankr. 
News, 68, 91 Fed. 366 (Adams, J.). Under the bankruptey law of 1807, it has 
been decided that a mortgage executed more than four montb.s before bank- 
ruptey proceedings, given to secure advances alreaily made, as well as advauces 
to be made, is valid against tbe assignée of the bankrupt mortgagor. .SchulKe 
V. Bolting, Fed. Cas. No. 12,489; Douglass v. Vogeler, 6 Fed. 53; Porter v. 
Coggeshall, Fed. Cas. No. 11,322. A mortgage given long before the com- 
mencement of bankruptey proceedings, but not recorded until less than two 
months prier thereto, was heid not to be fraudulent on account of failure to 
be recorded. Curry v. McCauley (C. C.) 20 Fed. 583. Under the state law, the 
mortgage was and is void against the creditors who became such between the 
making and filing, or extended crédit on old indebtedness during that time. 
Warner v. Littlofleld, 89 Mich. 329, 50 N. W. 721: Baker v. Parkhurst (ilich.) 
78 N. W. 643; Brown v. Brabb, 67 Mich. 17, 34 N. AV. 403. As to the trustée 
being a purchaser in good faith: This is covered liy Brown v. Biabb, supra; 
Gibson v. Warden, 14 Wall. 244; Stewart v. Platt, 101 U. S. 731. In the 
récent décision in Ke Brown (D. C.) 91 Fed. 3.j8, it has been decided that, 
under Bankr. Act 1898, §§ 67-70, since a pétition in involuntary bankruptey 
could not be filed until the expiration of four months from tbe passage of the 
act, transfers and liens afCected by an adjudication in bankruptey are such 
only as were made or obtained four months prior to the tiling of the petitioa 
No transfer of property, lien, or ineumbrance is avoided by an adjudication in 
involuntary bankruptey, unless made or created subséquent to the passage 
of the act. I therefore flnd that the pétition of the trustée should be denied, 
and the mortgage held void, only as to the creditors of the bankrupt who 
became such intermediate between December 17, 1897, and Novend)er 23, 
1898, by a new crédit, or by extension of old indebtedness whicb existed on or 
prior to December 17, 1897. As to the points raised by the petitioning trustée 
as to determining the standing of the varions creditors, this is a matter of 
bookkeeping and mathematics, which can be adjusted by the trustée with the 
facts as presented to him. 

Andrew W. Lockton, for trustée in bankruptey. 
Hulbert & Mechem, for mortgage ereditor. 

SWAN, District Judge. The question of jurisdiction liaving been 
practically waived by the submission of tlie cause upon the nierits 
and without objection by the défendant, and the facts being undis- 
puted, the only inquiry which remains is as to ruling of the référée 
holding valid the chattel mortgage to the iSfational Bank of Battle 
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Cfreek as agaînst creditors of the bankrupt who neither gave nor ex- 
tended crédit while that mortgage was withheld from record. The 
iinding of the référée is approved, and the pétition of the trustée is 
denied. 



In re SKINNEE. 
(District Court, N. D. lowa, W. D. October 30, 1899.) 

1. Baukrcptct— Opposition to Dischabgk— Conceai-ment of Assets. 

Wliere a debtor, wlthin four months prier to flllng his pétition in banli- 
ruptey, transfers real and personal property to iiis wife, without considéra- 
tion, and witli intent to defraud iàa creditors, and tlien States in his sclied- 
ule that he bas no property of any kind, hé is guilty of linowlngly and 
f raudulently concealing from his trustée property belonging to his estate 
in banlcruptcy, and is not entitled to be dlscharged. 

2. Samb— Evidence— JuDGMKST of State Court. 

A judgment rendered by a state court in a suit to which the banlcrnpt, 
his wife, and the trustée, as the représentative of creditors, were ail par- 
ties, flnding that a conveyance of property by the bankrupt to his wife 
was fraudulent as to creditors, and should be set aside, and the property 
transferred to the trustée, is conclusive évidence of the points decided, on 
the bankrupt's subséquent application for discharge, opposed by creditors 
on the ground of such fraudulent conveyance as a concealment of assets. 

In Bankruptcy. Subnaitted on bankrupt's pétition for discharge 
and the objections flled thereto on behalf of creditors. 

Lewis & Beardsley, for bankrupt. 

E. H. Brown, Wm. Milchrist, J. H. Quick, and John R. Carter, for 
creditors. 

SHIRAS, District Judge. From the record in this case it appears 
that on the Ist day of March, 1899, Dwight H. Skinner was, on his 
owû pétition, adjudged a bankrupt by the référée of Woodbury 
county, and P. A. Sawyer was appointed trustée of his estate. In 
due season a pétition for discharge was filed by the bankrupt, to 
which objections on behalf of several of his creditors were interposed, 
alleging, in substance, that within four months preceding the flling 
of the pétition for an adjudication the bankrupt, with intent to de- 
fraud his creditors, and for the purpose of fraudulently concealing 
his property, had conveyed, and had caused to be conveyed, through 
the agency of third parties, a large amount of property, consisting 
of real estate and of shares of the capital stock of the Interstate In- 
vestment Company, to his wife, and had purposely omitted to set 
forth his interest in and ownership of this property in the schedules 
by him flled as part of his pétition in bankruptcy. It further appears 
in évidence that the trustée, P. A. Sawyer, intervened in a suit in 
equity pending in the district court pf Woodbury county, lowa, en- 
titled "J. Gr. Shumaker vs. W. N. Davidson et al.," to which suit 
Dwight H. Skinner, the bankrupt, was a party, and in this suit the 
trustée set up the alleged fraudulent transfers of property made by 
the bankrupt, and upon the hearing of this suit it was adjudged by 
the court that in January, 1899, the bankrupt, in fraud of his credit- 
ors, and without considération, had caused to be conveyed to his 



IN RE BLANKFEIN. 191 

wife 200 shares of tbe capital stock of the investment company, and 
that tliis conveyanee should be set aside, and the shares should be 
conveyed to the trustée as part of the estate of the bankrupt. It 
was also adjudged that the trustée was entitled to the sum of |3,200, 
a bahxnce due from J. G. Shumaker upou a purchase made by him of 
certain realty belonging to the bankrupt, it being held that Shumaker 
was a purchaser in good faith, and therefore entitled to hold the 
realty as against the trustée; but that the araount remaining uni)aid 
of the purchase price belonged to the estate of the bankrupt, and 
must be paid to the trustée. In thèse proceedings the bankrupt, his 
wife, and the trustée, representing the creditors, were parties, and 
the decree must be held binding upon them, and to be conclusive upon 
the Tital question litigated, to wit, whether the transfer to the wife 
of the property of the banlîrupt were or were not fraudulent as to his 
creditors. Thus, in Southern Pac. R. Co. v. U. S., 1G8 U. S. 1-48, 18 
Sup. et. 27, it is said that: 

"Tàe gênerai ijrinciple announced in numerous cases is that a right, question, 
or fact dlstinctly put in issue, and dîrectly determined by a court ot compé- 
tent jurisdiction, as a ground of recovery, cannot be disputed in a subséquent 
suit between tiie same parties or tlieir prlvies; and, even if the second suit is 
for a différent cause of action, tlie right, question, or fact once so determined 
must, as between the same parties or their privies, be tal^en as couelusively 
established, so long as the judgment in flrst suit remains unmodifled." 

It having, therefore, been condusively determined in a suit be- 
tween the bankrupt and his creditors, represented by the trustée, 
that the bankrupt had conveyed to his wife, without considération, 
and with intent to defraud his creditors, property to a large amount, 
and it appearing from the record in this case that when the bankrupt 
flled his pétition and schedules he stated that he had no property 
of any kind, except a possible equity of rédemption in 1,440 head of 
sheep mortgaged to a named créditer, the court is justifled in ânding 
that the bankrupt has knowingly and fraudulently concealed from 
his trustée property to a large amount, which in fact forms part of 
his estate, and therefore, under the provisions of sections 14 and 29 
of the bankrupt act, the petitioner is not entitled to a discharge. 
Judgment accordingly. 



In re BLANKFEIN et al. 

(District Court, S. D. New York. October 28, 1899.) 

Bankruptc Y— Créditons — Bepresentation bt Attohney. 

An attorney at law, retained generally to represent a creditor in bank- 
ruptey proceedings, cannot cast the vote of sueh creditor in the élection of 
a trustée at a creditors' meeting, without showing an express authorization 
thereto as attorney in fact. 

In Bankruptcy. 

Epstein Bros, and Stillman F. Kneeland, for the motion. 
Myers, Goldsmith & Bronner and Max J. Kohler, opposed. 

BROWN, District Judge. The question has been submitted wheth- 
er a vote for a trustée at a creditors' meeting, oiïered in behalf of 
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Butterfleld & Co. by a clerk employed by the law flrm of Blaclc, 01- 
cott, Gruber & Bonynge who appeared in the proceedings as the proc- 
tors for Butterfleld & Oo., should be received. The vote was objected 
to by other creditors on the ground that no express authority from 
Butterfleld & Co. to vote for trustée was shown, and that a mère re- 
tainer, as attorney at law, was insufiQcient. 

The presumption in favor of the authority of an attorney to appear 
and act for the client whom he assumes to represent, has been ehiefly 
asserted in ordinary suits. It extends to ail the usual incidents 
of litigation arising in the conduct of the cause, because a party is 
usually obliged to employ an attorney, and presuniably intends îiim 
to perform ail acts incidental to his function and germane to it. 
This authority, however, is subject to numerous limitations, which 
will be found in 3 Am. & Eng. Enc. Law (2d Ed.) p. 345 et seq., and 
page 375. It would net be clairaed, however, that an attorney might 
make oath to a bankrupt's schedules without spécial authorization by 
law; and voting for a trustée in bankruptcy is an act so essentially dif- 
férent in its nature and character from an attorney's ordinary duties in 
the conduct of litigation, and the business considérations that enter into 
the choiceof a trustée are so foreign to a lawyer's ordinary functions 
or presumed spécial knowledge and skill, that the right to vote can- 
not be deenied to be a part of his implied authority, nor presumed to 
be conferred upon a lawyer from his mère retainer in a bankruptcy 
proceedingi 

In bankruptcy, this question can hardly be treated as a new one, 
Under similar provisions of tlie act of 18(57 the practice was definitely 
settled-, that an attorney could not vote for an assignée merely by 
virtue of his; gênerai authority as attorney at law. He must prove 
lus authority by letter offittorney, or by the oath of some one, show- 
ing him to be a duly-constituted attorney, i* e. an attorney in fact, 
for that purposç. See Bump, Bankr. (lOth Ed.) 667 note; In re 
Purvis, 1 N, B. E. 163, jFed. Cas. No. 11,476; In re Knoepfel, IN. B. 
E. 23, 1 Ben. 330, Fed. Cas. No. 7,891; Id., 1 N. B. E. 70, Fed. Cas. No. 
7,892. The latter case, was decided in this district by Mr. Justice 
Blatchford, wherein Mr. Seixas, though he was the attorney and 
proctor for the parties, and showed a spécial authority from one 
Kutter, the attorney in fact of the foreign creditors, was held to hâve 
no right to vote for an assignée in their behalf, his spécial authority 
to vote being defective. In the case of Martin v. Walker, 1 Abb. Adm. 
579, 16 Fed. Cas. 911, Betts, J., held that under a retainer as attorney 
at law, the proctor could not claim to be attorney in fact. 

"One cannot, by virtue of his retainer as attorney 'at law, assume to act in 
the cause in the character of attorney in fact." Id., 1 Abb. Adm. 584, 16 Fed 
Cas. 913. 

I flnd no sulTicient reason for any différent rule under the présent 
act. See Loveland, Bankr. 206, § 105. As I hâve said, there is no 
substantial diiïerence on this point in the language of the two acts. 
The act of 1867 (Eev. St. § 5093) provided: 

"Any créditer may act at ail meetings by his duly constituted attorney the 
same as though personaily présent," 

and this was held to mean an attorney in fact, as above stated. 
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In tlie présent act, sections 5G and 44 autliorize creditors to appoint 
a trustée by vote ; and section 1, subd. 9, provides : 

" 'Oreditor' • • * may include his duly authorized agent, attorney or 
proxy." 

Tlie words "duly authorized" hère apply to "attorney" and "proxy" 
as well as to "agent." This phrase in eiïect is, "his duly authorized 
attorney," and this requires the production and exhibition or proof 
of tlie authority. Such phraseology would not be used where an 
attorney at law is intended, since his authority is legally presumed, 
and is not ordinarily required to be shown. The connection with the 
Word "proxy" is also some indication that an attorney in tact is 
meant, who must be "duly authorized" and in due form; that is, as 
in case of a proxy, unless proved by oath, as an agent's authority 
may be proved, to be legally substantiated by some writing that is 
self proving or can be proved by oath, and filed with the référée. 

As the présent act uses substantially the same language as the act 
of 1867, the practice and rulings under that act, in the absence of 
any contrary indication, ought I think to be deemed controlling, as 
intended to be continued under the présent law. The reasons for the 
rule are the same as under the former act. 

Such seems also to be the intent of the suprême court rule 21, subd. 
5 (18 Sup. et. vii.), in providing for a représentation of the creditor 
through a letter of attorney. This clause provides: 

"The exécution of any letter of attorney to represent a creditor may be 
proved," etc. 

Voting for a trustée, is "representing" the creditor in a very spé- 
cial sensé; and not being a right belonging to an attorney at law as 
such, the intimation is strong that a letter of attorney is his proper, 
if not his exclusive, authority. 

It is urged in favor of the attorney's claim, that gênerai order No. 
4 (18 Sup. Ot. iv.) provides that "every party may appear and conduct 
the proceedings by attorney," etc. Eut gênerai order No. 3 (18 Sup. 
et. iv.) under the act of 1867 was in the same terms. Thèse words 
hâve manifestly no relation to such a personal act as the creditors' 
choice of a trustée, any more than they refer to the athdavit to the 
schedules of a petitioning debtor. Form 20 (18 Sup. Ct. xxvii.) the 
title of which is referred to, is merely a very broad form of written 
authority, and confers no authority on an attorney at law. 

The ordinary presumption of an attorney's authority holds, I think, 
in bankruptcy proceedings, as in otlier suits; but in my judgment it 
does not apply at ail to acts of the spécial nature referred to, or to 
others of a kindred character, which hâve never been deemed inci- 
dent to the right or the duties of an attorney at law, but which hâve 
always been performed by the creditors themselves, except when an- 
other person has been specifically authorized to perform them. 

In the présent case the vote was not offered even by either of the 
attorneys of record, but only by their clerk. Tliis is but a single 
illustration of the loose practice that would at once arise, if the claim 
hère made were allowed in favor of a mère attorney at law. There 
ave other practical objections, which at least in this district should 
97 F.— 13 
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forbid the allowance of votes for a trustée, except by creditors them- 
selves, or by those wbo hâve been delegated to represent them in such 
matters, and who substantiate their right to vote in some legally 
recognizable form; and I am satisfled that the ends of justice will 
hère be best subserved by an adhérence to the practice under the 
former act. In cases of surprise and in the absence of lâches, the 
référée may and should exercise a reasonable discrétion in granting ad- 
journments to give creditors a fair opportunity to vote, when that can be 
donc without manifest préjudice to the estate. 

The vote offered on account of Butterfield & Co. should not, there- 
fore, be received. 



In re KAMSLER. 
(District Court, S. D. New York. October 25, 1899.) 

1. Bankrdptcy— Opposition to Discharge— Pai.sk Oath. 

Where a bankrupt, in his schedule, falsely states tliat he Is not able to 
flnd the books o( acconnt whlch -were kept iu bis business, and tbat he does 
not know where they are, when in fact they are in the custody of oue of 
his creditors, where he knows them to be, and where he has access to 
them, he is guilty of making a "false oath In a proceeding In bankniptcy," 
within the meaning of Bankr. Act, § 29b, such as will forfeit his right to a 
discharge. 
8. Same. 

A bankrupt who, on his examina tien before the référée, falsely accounts 
for a fraudulent transfer of money or property to his wife on the ground 
of its being the repayment of a loan, will not be entitled to recelve his 
discharge, being guilty of a "false oath in a proceeding in bankruptcy," 
within the meaning of Bankr. Act, § 29b. 

In Bankruptcy. On spécifications in opposition to bankrupt's ap- 
plication for discharge. 

Spécifications in opposition to the application of Julius Kamsler for a dis- 
charge in bankruptcy were flled by certain of his creditors, and referred to 
John W. Houston, référée in bankruptcy, for hearing and report. The spécifi- 
cations charged the bankrupt with hàving concealed his books of account, and 
wlth having made varions false oaths in the bankruptcy proceedings. It ap- 
peared that the bankrupt had been engaged in retail business in New York 
City until February 21, 1898, on which day he was closed eut by the levy of 
an exécution on his goods and stock in trade by the sheriffi of the county of 
New York. In the schedule attached to his pétition in bankruptcy, and in his 
testimony given before the référée, he stated that the sherlff took possession 
of the books of account kept in his business, on the levy above mentioned, and 
that he (the bankrupt) had not seen the booka since the levy, and had not been 
able to flnd them, and did not know where they were. But in this he was 
contradicted by other witnesses, and the référée found, upon ail the évidence 
produced before him, that the bankrupt, after the levy, had sent the books 
and records of his business to one of his creditors, with the explanation that 
he intended, if thereafter examined by creditors in supplementary proceedings, 
to State that he did not know wllere the books were; and that he had re- 
peatedly, since that time, seen and examined tlie books, and looked up entrles 
in them, at the offices of the sald créditer, where the books were kept pursuant 
to this plan. ïhe référée accordingly held that the bankrupt had been guilty 
of "making a false oath iu a proceeding in bankruptcy," within the meaning 
of Bankr. Act; § 29b, such as to forfeit his right to a discharge. Whether tlM 
bankrupt's conduct with référence to thèse books constituted a coneealment 
of them, "with fraudulent iutent to conceal his true flnancial condition and in 
contemplation of bankruptcy," the référée found it unnecessary to détermine; 
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but he snggested that, while notbing done before thé passage of the bank- 
ruptcy act eould be considered as done "in contemplation of bankruptcy," yet 
a concealment of books, unlike tlieir destruction, might be a continuing offense, 
and miglit be eommitted after ttie passage of tiie act by leaving tlie books 
in the same custody, and falsely swearing that their location was unknown 
to the baukrupt; the prineiple of In re Holtz, 1 Xat Bankr. X'ews, 204, not 
being hère applicable. 

The bankrupt, immediately before bis failure, had paid $3,000 to the joint 
account of his wife and liis father-in-la-w; and he testifled on his examination 
that it was in repayment of a bona flde loan of that amount of money trom 
thèse relations. But the books of account showed no sucli loan, and the 
bankrupt, on his examination, made contradictory and inconsistent statcments 
as to the character and source of the alleged indebtedness; and it was shown 
that the bankrupt, soon after his failure, was nominally in the employment of 
a flrm consisting of his wife and another person, formed soon after the failure, 
and operating on capital thereafter contributed by the wife. The référée 
found that the bankrupt, in regard to this matter, had made a "false oath in 
a proceeding in bankruptcy," and, on this ground also, reported that he was 
not entitled to receive his discharge. 

Allen H. Gangewer, for bankrupt. 

Levinson, Koliler & Schattman, Rose & Putzel, and Max J. Kohler, 
for opposing creditors. 

BEOWN, District Judge. Ou the facts stated in the referee's re- 
port, which the testimony warrants, the diseharge of Julius Kamsler 
should be refused. 



In re HYMAN. 
(District Court, S. D. New York. October 17, 1S99.) 

1. Bankruptcy— RiGHT to DiscnAiiOE— JItscokduct op Agent. 

Where a business belouging to a married woman is condueted whoUy 
by her husband, to whom she coutides its entire management, and he. 
without her knowledge or privity, fails to keep true books of account, and 
conceals property, with the design of deceiving and defrauding creditors, 
and the wife becomes bankrupt, she is not to be deprived of her right to a 
diseharge by reason of the husband's misconduct, being herself guiltless 
of any actual traudulent intent, and her négligence in relation to the 
business not being équivalent to fraud, for the purposes of a pénal statute. 

3. Same — Condttioîts ufos Gi!Akti:ng Disciiarge. 

Where the bankrupt is a married woman, whose husband lias had the 
entire conduct and management of her business, wherein, as found by the 
référée, he has concealed valuable property belonglng to the estate, the 
bankrupt's diseharge may be made conditional upon her using ail reason- 
able means within her power to discover to the bankruptcy court the 
assets so concealed. 

In Bankruptcy. On banlcrupt's application for diseharge, and 
opposition thereto by creditors. 

Epstein Bros, and Mr. Kneeland, for bankrupt. 
Blumenstiel & Hirsch, for creditors. 

THOMAS, District Judge. The discharge of the bankrupt is op- 
posed upon the grouuds: (1) That the debtor, in contemplation of 
bankruptcy, failed to keep true books of account; (2) that the debtor 
has property which she lias concealed from her trustée, to wit, assets 
of upwards of |15,000. The business of the bankrupt was condueted 
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entirely by lier liusband, and lie eitlier did or omitted wliatever are 
now cliarged as faults against thé banknipt, but it does not appear 
that the bankrupt personally was involved in her husband's derelic- 
tions. Tlie référée reports as foUows: 

"The bankrupt in fact kept no books of account, iinless through her agent. 
She did not make any entries, or omit any, exeept through him. She did not 
contemplate bankruptcy when the entries were made. She knew notliing about 
the business, or whether it was prosperous or banla-upt, and took no pains to 
inquire. But the business was bankrupt at the time the faise books were 
kept. Her agent and manager knew, or must be held to hâve known, it, and 
to hâve omitted the entries of his gambling account for the purpose of deeeiving 
the creditors." 

The learned référée, regarding the tirst spécification, states: 

"If the bankrupt saw fit to keep herself in ignorance of the condition ®f her 
business, and of the manner of keeping books, she should suffer the consé- 
quences. The business was hers, and the books were hers, and it was a duty 
which she owed to creditors to see that the books were properly l^ept, so that 
intending creditors miglit not be deeeived; and for a failure to do thls she 
should be held to the penalties prescribed by the act, and should not be dis- 
charged." 

As to tlie second claim, the référée concludes: 

"That the assets, to a large amount, hâve been concealed, but I am of the 
opinion that the bankrupt knows nothing regarding the matter, and bas not 
been personally a party to such concealment," 

— And submits the question of her responsibility for the acts of her 
agent in this regard to the décision of the court. 

It is quite obvions that the wife conflded her entire business to her 
husband, with full confidence in his integrity and fidelity to her inter- 
ests, and that the husband lost a portion of her money in spéculation, 
and failed to indicate the same in the books kept by the concern ; 
and it appears from the report of the learned référée that he has also 
concealed some of the assets. In other words, the husband has 
robbed the wife, and, consequently, her creditors, and it has been 
done without her knowledge or privity. The question is whether she 
should be deemed guilty of fraud by reason of this wrong which she 
has suffered from the person in whom she might justly repose the 
greatest confidence. 

The présent act requires that the court shall discharge the ap- 
plicant unless he has "(1) committed an offense punishable by im- 
prisonment as herein provided; or (2) with fraudulent intent to con- 
ceal his true financial condition and in contemplation of bankruptcy, 
destroyed, concealed, or failed to keep books of account or records 
from which his true condition might be ascertained." Section 14b. 
Section 29b and section 29b, subd. 1, provide that "a person shall be 
punished by imprisonmeut for a period of not exceeding two years, 
upon conviction of the offense of having knowingly and fraudulently, 
(1) concealed while a bankrupt, or after his discharge, from his 
trustée, any of the property belonging to his estate in bankruptcy." 
It will be seen that fraudulent intent is a necessary élément of either 
offense. But fraudulent intent is a personal quality, and, although 
it existed in the mind of the husband, it may not, for that reason, 
be imputed to the wife. Constructive fraud does not exist for the 
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purpose of punishment, and the statute in question is pénal in ils 
nature, as it involves the forfeiture, for misconduct, of a right of dis- 
charge. The wife conflded the entire business to her husband, and, 
it may be assumed, not only gave aiïairs no personal attention, but 
blindly allowed him to conduct the same. She cannot be deemed 
either to hâve anticipated banljruptcy, or to hâve been guilty of fraud 
in lïeeping her boolîs, for the single and only reason that her husband 
and agent v^'as guilty in such direction. Négligence — at least négli- 
gence of the degree hère involved — is not équivalent to fraud, within 
the meaning of the statute. The former statue precluded the neces- 
sity of proving fraudulent intent, as the décisions cited by the crédit- 
er in this proceeding illustrate, but the phraseology of the présent 
statute is entirely diiïerent. The statute is plain upon its face, and 
in express terms makes fraud an élément of the offenses which may 
bar a discharge. Hence there is no opportunity for construction. It 
is considered that the discharge should be granted in case the référée 
shall report that the bankrupt has used ail reasonable means within 
her power to discover to the bankruptcy court the assets which, in 
the opinion of the référée, hâve been concealed from the trustée. 
Pending such report, the proceedings for the discharge should be 
suspended, and, if désirable, the référée may order further examina- 
tion of the bankrupt upon the question now left for his décision. 



In rc LANGE. 

(District Court, S. D. Xew York. October 30, 1809.) 

1. Bankruptcy — (îontested Pp;tttion — Pp.oof of Ix^ot.vf.n(-y. 

On the trial of a pétition in involuntary banla-uptoy, on tlie issue of 
solvency, évidence of a letter written by tlie respondent, stating tliat lie 
was unable to pay his debts, and callins' a meeting of his creditors. for the 
purpose of indueing them to accept 30 per cent, of tiieir claims. is prima 
facie proof of his insolvency, and sutiicient to sustain a finding against 
him on that issue, unless overcome by countervailing proof. 

8. Samk^Preferekck— Payment ov Remt. 

Where an insolvent debtor, having a leasehold interest in a bakery wliere 
he carries on hig business, pays the rent due on the same, as a nieans of 
enabling himself to continue the business, but with the purpose of defraud- 
ing his creditors, by hoarding and secreting the proceeds of the business 
so continued, and incurriug new business debts without paying any old 
ones, the payment of the rent should be considered as a fraudulent pay- 
ment and préférence under the bankraptcy law. 

3. Same — Pétition — Ambndmekt. 

Where a pétition in bankruptcy allèges the payment of a certain debt 
by the respondent as a préférence and an act of bankruptcy, it may be 
amended, on application duly made, by inserting aUegations of other 
preferential payments made by the respondent before the filii*^ of the 
pétition, and in discbarge of debts of lilce gênerai character with that first 
mentioned; or such an ainendment may be deemed to hâve been made, 
and to warrant an adjudication against the respondent, when his ovvn 
testimony upon the trial of the pétition discloses the essential facts as to 
such other payments of debts. 

In Bankruptcy. On pétition for adjudication in involuntary bank- 
ruptcy. 
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Myers, Goldsmith & Bronner, for petitioning creditors. 
Wagner & Cady, for bankrupt. 

BROWN, District Judge. Tlie pétition avers insolvency, and a 
préférence intended by the payment of rent on the leasehold of a 
bakery, used in the defendant's business. The answer is a gênerai 
déniai. The defendant's letter of July 26th, stating his inability to 
pay his debts and calling a meeting of his creditors for the purpose 
of inducing them to take 30 cents on a dollar in unsecured notes, is 
sufflcient prima fàcie évidence of his insolvency, which the différent 
estimâtes of the value of his leasë, good will and âxtures, are not, in 
my judgment, sufficient to overcome. I flnd the défendant therefore 
însolvent. 

Payment of rent by an insolveht is not necessarily a préférence. 
But when it is done as a means and for the purpose of carrying on 
a business in f raud of creditors it should be so regarded. The subsé- 
quent conduet of the debtor in this case in the manner of prosecuting 
his business, with clearly a considérable profit, but without the pay- 
ment of a dollar on his former délits, and actually incurring new busi- 
ness debts which he does not pay, and thus largely increasing the 
hoarding of the proceeds which he coUected and secreted from the 
receiver, gives such color to his previous acts, and to the payment of 
the rent for the presumed purpose of doing this very thing, that I 
think the payment should be regarded as part of a scheme to def raud ; 
and hence a fraudulent payment and préférence under the bankrupt 
law. The évidence given to bring out thèse facts also discloses a 
number of other payments made prior to flling the pétition, upon 
debts previously contracted, though subséquent to paying the rent. 
Thèse payments were not for a présent considération, and hence 
were fraudulent préférences of business debts under the act. Though 
thèse were not set out in the pétition, yet being of like gênerai char- 
acter as the one debt stated, though not for rent, they would hâve 
been allowed to be inserted in the pétition by amendment, if applied 
for bef ore the trial ; and as the défendant cannot claim sui"prise, ail 
the évidence being derived from his own testimony to his own book 
entries, the amendment should be deemed made; and upon both 
grounds a decree of adjudication allowed. 



In re HEINSFURTBR. 

(District Court, S. D. lowa, E. D. August 19, 1899.) 

No. 725. 

Bankruptct — Proof of Dbbt— Kstoppbi,. 

Where the vendor of goods brought an action of replevin in a state court, 
claiming a rescission of tlie sale on the ground of fraudulent représentations 
by the vendee as to his solvency, and under the writ of replevin secured 
possession of part of the goods sold, and the vendee was adjudged bank- 
rupt, and tlie vendor thereupon flled proof s of debt in the bankrtiptcy 
proceedings, claiming from the estate the différence between the original 
purchase priée of the goods and the value of those recovered in replevin, 
but without abandoning or dismissing the proceedings in the state court, 
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wliioli rfiraa'med pending and undetermined, lidJ, tliat sueh creditor coukl 
not prove his ciaim, either in whole or in part, without Jirst surrendering 
to tlie trustée in "lanlcruptcy the goods returned under tlie writ of replevin, 
or the value tnereof. 

2. SaMB— UjJLIQaiDAÏED Demawds. 

L'nder Banliruptcy Act 1S08, § 63b, tliere can be no proof and allowance 
of an lailiquidated claim against tlie estate of a banlîrupt until its amonnt 
lias been made certain, pursuant to an application to the court of bank- 
ruptcy, and in sueh manner as that court shall direct. 

In Bankruptcy. On review of décision of référée in bankruptcy 
disallowing a claim offered for proof against tlie estate of tlie bank- 
rupt by the Guthman, Carpenter & Telling Company^ a creditor. 

Ira E. Tabor, for claimant. 

Isaac Petersberger, for défendant. 

WOOLSON, District Judge. The évidence introduced before the 
référée in the proceeding to prove up the contested claim accompa- 
nies the certiflcate of the référée. The f acts in the case, so far as the 
same relate to the actual transactions of the parties, are not in dis- 
pute. In brief, thèse are as follows: Heinsfurter, the bankrupt, 
was in the year 1898 engagea as a merchant, with principal store 
at Davenport, lowa, but with a branch store at Erie, 111. On Sep- 
tember 9th of that year, at the solicitation of the traveling salesman 
of the claimant, the Guthman, Carpenter & Telling Company, Heins- 
furter gave claimant an order for goods for his Erie house. Heins- 
furter was not asked for, nor did he give, any statement to the said 
salesman as to his flnancial condition at that time. Shortly after 
giving this order. the agent or représentative at Davenport of the 
Wilber Mercantile Agency called upon Heinsfurter for a statement 
as to his flnancial condition, stating that he wanted it for such 
agency. Heinsfurter states that lie told the représentative that he 
could make him no statement, but could only give him a statement 
made to Dun and Bradstreet last January, and that this représenta- 
tive could look that up, and that he then gave him a copy of such 
statement. Heinsfurter testifles that this statement was, at the 
time it was made to Dun and Bradstreet, a truthful statement of his 
flnancial standing, as obtained from his books. The évidence shows 
that, at the date of purchase of the goods ordered through said sales- 
man, Heinsfurter was in faet insolvent (aecepting for such term the 
définition given in the bankruptcy statute), but that from time to 
time, as necessity therefor existed, his relatives had come to his 
assistance and "tided over" his immédiate flnancial difflculties, and 
that, if such assistance had been given in the fall of 1898, he might, 
at least for the time, hâve continued his business. Instead of this 
assistance, his sister, who was a large creditor, demanded a chattel 
mortgage on ail his goods, as security for the indebtedness to her; 
and thereupon he moved the Erie stock to Davenport, and on Novem- 
ber 17, 1898, he gave his sister the chattel mortgage demanded. 
Subsequently the stock went into the hands of a receiver. The Guth- 
man, Carpenter & Telling Company institntcd in the state court a 
i~uit in replevin for the goods sold by them to Heinsfurter, and de- 
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clared the contract of sale to him. to be rescinded, on the alleged f act 
tliat, at the time o£ his purchase of said goods from them, Heins- 
furter was insolvent, and fraodulently bought said goods with the 
intention, then held by him, not to pay for the same, etc. Under the 
writ of replevin issued in such suit, there were taken and returned to 
said replevying plaintiiïs 186 pairs of shoes, identified by said plain- 
tiffs as part of the goods by them sold and delivered to Heinsfurter. 
This replevin suit has not been prosecuted to judgment. The référée 
finds the value of said goods so returned to said plaintiffs under said 
replevin writ to be $200, whlle said claimant avers the same to be but 
1184.55. Upon February 24, 1899, said Guthman, Carpenter & Tell- 
ing Company filed its verifled proof of debt with Eeferee Helmick, 
wherein it claims that the goods by it sold to Heinsfurter which were 
not taken under said writ of replevin had been sold by Heinsfurter or 
the said receiver, and that there is due to claimant from the estate 
of said bànkrupt the différence between the aggregate amount which 
Heinsfurter, under his order and purchase, was to pay (said aggregate 
is conceded to be $350.45) and the value of the goods returned under 
said writ, which différence claimant alleged to be $165.90. Perhaps 
the most direct method of presenting the situation as asserted by 
said claimant is to copy a portion of its proof of debt as flled with 
the référée. After averrihg the sale and delivery of the goods, and 
the fraudulent intent, etc., of said Heinsfurter with référence thereto, 
it says : 

Claimant further states tliat, as soon as it heard of the fraudulent intention 
of said Heinsfurter, it immediately caused to be rescinded, and did rescind, the 
said contmct of sale to sàid Heinsfurter; that It so elected to rescind the same 
as soon as it was informed of the fraudulent conduct and intention on the part 
of Heinsfurter, of the giving of the chattel mortgage above ref erred to, and of 
transferring above-described property from Brie, 111., to Davenport, lowa, with- 
out the knowlédge or consent of claimant, with intention of defrauding this 
claimant. 

After reciting the institution, as above stated, of said action in 
replevin, and that goods to the value of $184.55 were returned there- 
under to said claimant, and that the value of the goods not returned 
as commanded in the writ was $165.90, and that such goods not re- 
turned had been sold by Heinsfurter and the receiver, the claim here- 
in is stated as follows: 

Claimant allèges, and so charges the fact to be, that prier to the contract 
of sale by it to said Heinsfurter, and as an inducement thereto, the said Heins- 
furter made false and fraudulent représentations as to his assets and liabilities, 
with référence to his flnancial standing, which was done for the purpose and 
with the intent to procure the said merchandise from claimant, in fraud of its 
rights, and witli the intention not to pay for the same; that the said Heins- 
furter took, appropriated, and converted to his own use the goods, wares, and 
merchandise described in claimant's pétition in replevin in the district court of 
Scott county, lowa, which pétition Is hère refeiTed to, and made a part of this 
record in this matter. 

The pétition is not attached or exhibited by copy, or otherwise re- 
ferred to than in the above extract. But the briefs of the counsel 
are on the basis, justifled by the language of this proof of debt, that 
the replevin action described and included the entire goods originally 
bought from claimant by Heinsfurter. 
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Claimant further allèges that it rescinded the contiact of sale of 
said merchandise, and asks that its claim be allowed by the reieree 
in the sum of |165.90, for the wrongtul and fraudulent conversion 
and détention of said property. 

The objections filed against this claim. are, in substance: (1) That 
claimant, having elected to proceed in the state court in replevin of 
said property, is estopped from proving any claim hère, since, having 
replevied, it cannot prove its daim in whole or in part in bankruptcy ; 
(2) if this is a claim in tort, it has not been reduced to judgment or 
liquidation, and no order has ever been made by the court allowing 
or directing its liquidation as a debt; (3) the claim as presented is not 
a provable debt, under the statute. 

The référée held that said replevin action did not estop claimant 
from proving up its claim in bankruptcy; that for goods converted 
the claim may be proven without having the same flrst liquidated by 
Judgment; that said bankrupt bought said goods in good faith, in 
the ordinary course of business, and that the title thereto rested in 
him; that the goods replevied by claimant constituted a payment 
on the claim, and a préférence by claimant received, and that until 
said préférence, to wit, the value of the goods replevied, found to be 
!g200, and costs herein, $16.20, are by claimant paid to the trustée 
of the bankrupt estate, allowance of claim presented must be denied. 

Originally claimant held a claim, under contract with Heinsfurter, 
for goods sold and delivered at an agreed price. Hère, then, was a 
debt clearly provable under section 63a, subd. 4, as upon contract. 
Had payment been made by Heinsfurter, or part of goods by him be 
returned, unquestionably the remainder of the contract aggregate 
vvould bave been a provable debt. (I am not hère considering the 
matter of préférence.) But the claimant instituted a replevin suit 
for the identical goods whose purchase was the contract just referred 
to. The cause of action was based on the rescission by claimant of 
the contract. The right to rescind was based on alleged fraud on 
the part of the purchaser, in that, being then insolvent, and knowing 
such insolvency, he falsely and fraudulently represented himself as 
solvent; that at the time of such purchase he did not intend to pay 
for said goods; that claimant, in reliance on such représentation, 
and believing the purchaser intended to pay for the goods, sold and 
delivered them, etc. This rescission by claimant of such contract 
is expressly stated in the extracts above given from proof of debt 
filed herein. It is not necessary to consider hère whether the 
claimant could hâve rescinded the contract of sale as to a part of the 
goods, viz. those returned under the writ, leaving the remainder, 
to wit, those not so returned, standing under contract of sale; for 
by the extracts above given it plainly appears that the claimant 
rescinded, if any portion, the entire contract of sale, in bringing said 
replevin action. What is the scope of said action,— the resuit that 
may be reached therein, — under the lowa statutes? Section 4175, 
Code lowa 1897, directs that the jury must assess the value of the 
property, and the damages for the taking or détention thereof, and, 
if so asked by either party, shall flnd the value of each article, etc. 
Section 417C pro vides: 
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The judgment shall détermine which party Is entltled to the possession of 
the property, and shall designate his right therein, and if sueh party hâve not 
the possession thereof, shall also détermine the value of the rtght of such party, 
which right shall be absolute as to an adverse party, and SliflU also award such 
damages to either party as he may be entitled to for the illégal détention 
thereof. 

Section 4178 confers on the party found to be entitled to (but not 
already in) possession of the property the right to hâve exécution for 
the value thereof, or, if a part only of the articles are found, he may 
hâve them, and exécution for value of remainder. Assuming, then, 
that claimant shall, in said replevin action, prove the basis (false 
représentations, etc., as to solvency, and willful intent not to pay) 
of its right to rescind, it will then be entitled to the property it has 
received under the replevin writ, and, not the contract price for the 
remainder, but the value of the remainder of such goods as the jury. 
on évidence before them, shall assess same; also, to judgment for any 
damages for détention or taking the goods to which the jury may fln'd 
it entitled. We may hère notice that in this replevin action the 
claimant is given ail the relief, so far as the judgment is concerned. 
which it can hâve, — the goods returned, the value of any not re- 
turned, and damages for taking and détention of property. Having 
the action now pending in the state court, wherein is claimant's 
right to proceed hère? The suggestion is not without force that the 
claimant, by proceedings herein, is splitting up its cause of action. 
It is single in the state court, though the reniedy or relief may run 
in différent directions. As the matter now stands, claimant, hav- 
ing received nearly (50 per cent, of its entire daim, in the return to 
it of the goods taken under the writ of replevin, is seeliing hère to 
prove up as a debt against the estate the remainder (about 40 per 
cent.) of that for which its action is still pending in the state court. 
May claimant thus proceed? It assumes to be at liberty, and, with 
its action in the state court pending, we are authorized to assume 
that it intends, to proceed with such action to the full extent author- 
ized under the state statutes. If it shall in that action, by proof 
therein presented, sustain its right to rescind, claimant will therein 
obtain judgment for the goods already returned, for the value of 
those not returned, and any damages to which it may be found en- 
titled. If claimant shall not furnish proof sufïieient to sustain its 
attempted rescission of contract, judgment will be entered against 
it for return of goods, or their value, and for any damages properly 
assessable for the taking, etc. Thus far nothing appears indicating 
an intent to abandon the action in the state court, so far as the same 
relates to goods not taken under the writ and for damages. While 
the claim presented herein to the référée states that the amount in- 
volved in that (stàte) action is $184.55, the daim, as a whole, dis- 
proves this statement, and shows that the entire amount of goods 
sold and delivered to Heinsfurter is involved therein, and is still not 
disposed of by any order or judgment of court, or pleading filed by 
l)arties to such action. If claimant is successful in said action as to 
the goods returned, and would be permitted to withdraw ail claim 
for further proceedings therein, the resuit would be that it would 
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have receiyed, in goods returned, |200, and, if claim is lierein allowed, 
would receive an additional amount in dividends. Tbis would give 
claimant a decided beneflt or advantage over other creditors of the 
estate. 

Wliere is to be determined whether a basis for the atterapted re- 
scission actually occurred? Unless sucli basis actually did exiat, 
claimant could not so rescind, as against its vendee or his resisting 
estate. Before claimant can be adjudged entitled to tlie goods re- 
turned to it, tbe state court must find, from the évidence therein sub- 
mitted, that such basis is proyen. Certainly as to that contest, be- 
gun in the state court, and pending therein when claim was herein 
flled, and not yet disposed of, this court cannot assume jurisdiction. 
But claimant recognizes that this court can do nothing as to the 
claim herein âled — no judgment on the merits having been had in the 
state court, and therefore no plea of res judicata can be herein flled — 
without this court flrst passing on the merits as to the basis for such 
rescission, and it lias therefore submitted proof on that point. The 
state court may find differently on this question, from the flnding 
that might be hère reached. What then? Assume the state court, 
by its finding under the proof before it, sustains such rescission, and 
that this court, under proof hère submitted, aftirms the conclusion 
reached by the référée, and finds no basis existed for such rescission; 
what then results? Yet thèse contradictory findings are possible, 
as the matter now stands, even if claimant proceeds no further in 
the state court than to attempt to prove its right to the goods re- 
turned to it under the writ of replevin. Thèse suggestions présent 
the difflculties hère encountered. The claimant has elected to pré- 
sent its proofs of debt herein as being "for the wrongful and fraud- 
ulent conversion and détention of property," and has thereby dis- 
claimed any action on the original contract of purchase. 

Prectidents are not wanting in which the owner of property con- 
verted by another to his own use has been permitted to waive the 
tort and sue as upon an implied contract that the party so convert- 
ing the property is impliedly held as thereby promising to pay the 
value thereof. But no case has been cited by counsel for claimant, 
nor have I found any case in the limited time at my disposai for the 
search, wherein a party rescinding or attempting to rescind a con- 
tract of purchase for fraud on the part of the purchaser has been 
l>ermitted to retain part of the property obtained by him under his 
attempted rescission, and then elect to sue for the remainder of the 
property as upon an implied contract to pay therefor, beeause of the 
vendee's having converted it to his own use. If the contract of pur- 
chase in this case was, as the référée has found it, a légal, binding 
contract, the title to the property passed to the vendee. Such w'as 
the intent of the parties in this contract of purchase when it was 
made, according to the uncontradicted évidence. Then, the title 
to the property being in the vendee, he had a right to dispose of it, — 
could rightfully and lawfuUy sell it; and. whatever may have been 
his liability therefor, he was not liable for converting it to his own 
use or for selling it. Under the évidence as herein presented, I must 
afflrm, so far as the pleadings herein permit, the flnding of the référée 
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that Heinsfurter purehased said goods in good faith, and in tlie ordi- 
uary course of his business. Tliis follows from the finding that he 
was not guilty of fraud towards claimant in his said purchase. The 
burden of proof is on claimant to sustain its allégation of such fraud. 
This finding of necessity compels the rejection of the claim as pre- 
sented against the estate, for "wrongful and fraudaient conversion 
and détention of such property." 

If the positions taken by the bankrupt and opposing creditors be 
accepted, viz. that the claim herein presented is an unliquidated 
claim, within the terms of section 63b of the bankruptcy statute, the 
same resuit must be reached, and the claim rejected, since there bas 
been no application to the court for its liquidation, which, under said 
section, must be liquidated before the claim can be proved and al- 
lowed against said estate. So, if it be not an unliquidated claim, 
and if tbe claim for conversion of property can be directly proven up, 
there must be proof of the value of the property converted. This 
proof is wanting hère. Had the daim been properly shown to hâve 
been based on contract of purchase, and so presented herein, the 
évidence herein would hâve been suffiçient. 

It toay not be necessary to attempt considération of that part of 
the referee's flndings wherein he flnds the receipt of |200 of property 
returned to claimant under said writ of replevin constituted a préfér- 
ence received by claimant. My time is so occupied with pressing 
officiai duties that I will not attempt to state my reasons for not ac- 
cepting this finding, since, under the conclusions reached herein, such 
finding becomes immaterial. But I heartily accept the équitable 
conclusions reached thereunder, that, unless the claimant shall pay 
to the trustée the value of the goods so taken by claimant, it ought 
not to be permitted to prove up its claim herein. If the claim had 
been flled as on the original contract of purchase, the goods would 
bave constituted a part of the assets of the estate, and claimant 
would hâve proved up its entire claim. Claimant has by force, albeit 
the force of the law, taken a part of thèse purehased goods, which, un- 
iSer the évidence hère submitted, it is not entitled to so hâve taken. 
If it desires that its claim for ail or a part of the goods be proved up, 
it must undo the wrong which, under the évidence, it has committed, 
and return the goods, or their value, before it is justly or equitably 
entitled to prove its claim herein. The action of the référée, reject- 
ing the claim of the Guthman, Oarpenter & Telling Company, must 
therefore be afiirmed at the costs of said claimant. The référée will 
proceed with the case in bankruptcy accordingly, making such order 
and judgment as to said costs as may be just and proper. 

An application to conflrm a composition in said bankruptcy case 
has been presented to this court. Apparently a majority of creditors 
in number and amount of claims hâve agreed thereto. Action there- 
on by the court will be delayed until the Ist day of next September, 
to the end that the court may be advised as to what further proceed- 
ings, if any, claimant will take in the matter of its said claim. Un- 
less action shall be taken by said date, and brought to the notice of 
said court, I shall feel authorized to assume that said claimant has 
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elected to take no further proceedings in bankruptcy, and as havinfj 
withdrawn its said daim. 

The référée will notify counsel of record herein of the conclusions 
reached by this court as above announced, and certify to counsel ot 
record for claimant the last preceding paragrapli hereof. 



BOKER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. July 18, 1809.) 

Ko. 60. 

CUSTOMS DUTIES — CLASSIFICATION— KlCKKL AiXOT. 

Niclîel alloy, in rods and slicets, which is incapable of practical use 
without being subjected to furttier manipulation and manufacture, is duti- 
able under parajçraph 167% of the tarifE act of 1894, as an alloy "in 
which nickel is the component material of chief value," and not under 
paragraph 177, covering "manufactured articles or wares, not speciflcally 
provided for, coniposed whoUy or in part of any métal, and whether partly 
or wholly manufactured"; but wire made of the same alloy, in which form 
It is used in the arts, and is a completed, merchantable article, is dutiable 
under the latter paragraph. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In the circuit court, TOWNSEND, District Judge, delivered the 
following opinion: 

The merchandise in question comprises certain nickel alloy, in the form 
of rods, sheets, and wire. The board of gênerai appraisers, afiirming the 
action of the collecter, assessed ail the articles for duty as manufactures of 
métal, at 35 per cent, ad valorem, under the provisions of paragraph 177 of 
the act of August 27, 1894, for "manufactured articles or wares. not speciflc- 
ally provided for, composed wholly or in part of any métal, and whether partly 
or wholly manufactured." The importer protested, claiming that they were 
dutiable at six cents per pound, under the provisions of paragraph 107% of 
said act, as "nickel or alloy of any kind in which nickel is the component 
material of chief value." The first question involved is whether the alloy lu 
thèse forms is raw material, or a manufactured article. It seems clear that 
the rods and plates are not advanced from the condition of nickel alloy, and 
are therefore provided for under paragraph 1671/2. They are incapaîale of 
practical use without being subjected to further manipulation and manufac- 
ture. I think congress, by the provision for nickel alloy, itself a manufacture, 
must be presumed to bave intended to provide for such alloy in its ordinary 
commercial forms as known at the passage of said act. The wire is a manu- 
facture of métal, a complète merchantable article, imported in spools, and 
sold by the spool, to be used in the construction of rhéostats, and dealt in 
commercially in varions sizes, adapted to the purposes for which it is wanted. 
The décision of the board of gênerai appraisers is reversed as to the rods and 
plates, and affirmed as to the wire. 

Albert Comstock, for appellants. 

H. r. Disbecker, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
PER CURIAM. Aifirmed on opinion of court below. 
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NASSAU BEEWING CO. v. MOORE, CoUector. INDIA "WHARF BEEWING 

00. V. SAME. OCHS v. SAME- JOSEPH FALLERT 

BEEWING 00., Limited, v. SAME. 

(Circuit Court, E. D. New York. October 6, 1899.) 

Internai, Revenoe— Stamps fob Fbrmekted Liquors — Bpfbct of Change in 
Statuts. 

Tlie tariff act of 1897 (30 Stat. 206), wliicli repealed tlie provision of 
Rev. St. § 3341, tliat tlie commissioner of internai revenue should allow 
upon ail sales of Internai revenue stamps to any brewer, and by liim 
used in his business, a déduction of 7% per cent., did not afïect the tax-pay- 
Ing value of stamps purchased before it went into efifect, and upon whicli 
the déduction was allowed, but not ùsed until after it went into elïect. 

Thèse were suits by brewing companies against the coUector of 
internai revenue to recoA'er certain alleged overpayments of taxes re- 
quired on fermeated liquors. 

Louis Marshall, for certain plaintiff s. 

William: Ç. Wells, Edward V. Slauson, and Frederick W. Eowe, 
for certain plaintiffs. 

George H. Pettit, for the United States, 

THOMAS, District Judge. The able and thorough discussion by 
the United States attorney clearly and forcibly présents the defend- 
ant's contention, but the court ia unable to consent to the conclusion 
drawn from a generally accurate exposition of the System of taxa- 
tion prQvided by the statute. The question involved is this: Section 
3341, Rev. St. U. S., provides that "the commissioner of internai 
revenue shall allow upon ail sales of such stamps [for the tax on fer- 
mented liquors] to any brewer, and by him used in his business, a 
déduction oî seven and one-half per centum." Tlie internai revenue 
collecter, pursuant to the unif orm practice, sold stamps to the plain- 
tiffs, who were brewers, and upon such sales, and at the times there- 
of, allowed a déduction of 7| per cent. Thèse stamps, although pur- 
chased before for use, were not actually used in payment of taxes 
until after the Dingley act took effect, which act omitted and thereby 
repealed the previous statutory direction for the allowance of the dé- 
duction above stated. May the United States require such purchaser 
upon using such stamp to pay the 7| per cent, deducted from the pur- 
chase price of the stamps upon the sale thereof? In considering 
this question it must be kept in mind that the purchase of the stamp 
is not a payment of the tax, but that the stamp is a convenient means 
of collecting the tax on béer "sold or removed for consumption or 
sale." U. S. V. American Tobacco Co., 166 U. S. 468, 17 Sup. Ct. 619. 
What did the former law say to the plaintiff? It gave this command : 
"Buy at a déduction of seven and one-half per centum a stamp of the 
dénomination of one dollar, place it on a barrel of béer, and the tax 
thereon shall be paid thereby." The plaintiff paid the money as de- 
manded, received the stamp, and placed it on the barrel. Now the 
claim is that the Dingley law, by . rétroactive influence, vitiated ail 
previous sales of stamps at a déduction of 7^ per cent., so that stamps 
theretofore bought could not be received thereafter in fuU payment 
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of the tax; that is, a stamp bought before the act, and used there- 
after, lost 7^ per cent, of its tax-paying power, in conséquence where- 
of the government levied an additional tax of 7^ per cent, on tlie 
Ijroduct. The Dingley act does not permit stamps to be sold, after 
its passage, at less than their nominal value. It does not deal with 
stamps theretofore sold. It does not change the tax in ternis levied 
by the law. Of course, the resuit of the act is to increase the tax 
on béer by 7^ per cent., because, although the tax still remained at 
one dollar per barrel, stamps to pay the tax could no longer be bought 
at a discount. But the préviens statute provided for a discount on 
the sale of stamps, and did not reduce the tax. This may be illus- 
trated by the provision which allows a déduction on the sale of docu- 
mentary stamps, while thetax on the document is unaffected thereby. 
This follows the rule that the purchase of the stamp is not a payment 
of the tax. The stamp is but a means for the future payment of 
the tax. A stamp sold before the Dingley act has the same tax-pay- 
ing power that it had before, and when the stamp is placed on tlie 
barrel it pays the tax to the fuU limit of its face value. Ail this is 
clear. But the government claim amounts to this: The stamp 
had not been paid for, into 7^ per cent.; i. e. the collector was not 
permitted by the statute to allow the déduction until the stamp v^as 
Tised, and when the stamp was used there was no law allowing 
any déduction. This view makes both the sale and use of the stamp 
conditions précèdent to be performed by the brewer before he ob- 
tains any right to a réduction. This construction is at least par- 
tially incorrect, and sufficiently so to defeat the government's con- 
clusions founded upon it. At the outstart it may be noticed, as 
a matter of sorae, but inconclusive, weight, that the government has 
uniformly allowed the déduction "upon sales" at the time of sales. 
Indeed, it is understood that the statute or government recognizes 
or provides neither machinery nor régulations for allowing a rebate 
upon sums paid for stamps after the due use of the same. But the 
ternis of the statute preclude the interprétation claimed by the gov- 
ernment. The statute directs a déduction upon ail sales of stamps 
used by a brewer in his business. The déduction is upon the sales 
of stamps; hence the first condition is the sale of the stamps, and, 
of course, such condition is précèdent. But upon what stamps is it 
allowed? Stamps used in his business. This use must follow the 
sales, and therefore relates to something that must be done with 
the stamp after the sale. This, by ail autliority, involves a condition 
subséquent. Hence the allowable construction most favorable to 
the défendant is this: The title to the stamp, with an accompauy- 
ing right to the déduction, vests in the purchaser at the time of sale, 
and the right to a réduction is defeasible, unless the stamp thereafter 
be used in his business. The Dingley act does not defeat this right, 
but, on the other hand, expressly provides (section 34) that "the re- 
peal of existing laws, or modifications thereof, embraced in this act, 
shall not aiïect any act done, or any right accruing or accrued, 
* * *; but ail rights and liabilities under said laws shall con- 
tinue and may be enforced in the same manner," etc. Not an act 
■done, not an accruing right, shall be affected. Accepting the défend- 
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ant's interprétation, can it be said that no right was accruing to thèse 
plaintiffs by reason of their purchâse of the stamps ; bad no act been 
done by them from which a déduction must accrue under the man- 
date of the law? No; where a right is defeasible on a condition 
subséquent, it is deemed to hâve accrued. Such is common learn- 
ing. And does not the Dingley act, by the most exact language, care- 
fuUy protect thèse accruing or accrued rights ? It is considered that, 
even under the doubtful construction of section 3341 adopted by the 
government, the plaintiffs had at least incipient rights, which con- 
gresis protected in the enactment of the new statute. And so it 
should. When the government of the United States, following the 
practice observed by it for many years, sold at a déduction of 7^ 
per centum a stamp of the dénomination of one dollar, and assured 
the purchaser that the stamp was worth a whole dollar for tlwi pur- 
pose of paying taxes, such stamp should hâve a tax-paying power 
equal to the highest obligation issued by the government; and if, 
after such sale, the purchaser used the stamp in his business, he 
should be deemed to hâve fulfiUed every obligation resting upon him, 
and to hâve perfected the right initiated by his purchâse. The plain- 
tiffs should hâve judgment in their several actions. 



McKNIGHT v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. October 23, 1899.) 

No. 648. 

1. Crimtnat, Law— Tiuat, — Tmphoper Atîsdmknt op Cottiîsel. 

It is prejudicial erroi' for a court to permit counsel for the prosecution. 
over objection, to comment in argument to the jury upon the failure of 
the défendant to ofCer évidence of his previous good character. Sucli 
action, with the express approval of the court, in effect destroys the pre- 
sumption of good character which the law raises in behalf of the défend- 
ant, and permits the jury to infer that his chatacter Is bad, because he 
has not produced proof to the contrary. 

2. Samb — Evidence. 

In the trial of a criminal case, a letter written by défendant, containing 
reflections upon the conduct of a witness for the prosecution, the con- 
tents of which were previously known to the witness, is not admissible 
in évidence for the purpose of showing that the witness is prejudiced 
against the défendant, where no foundatlon has been laid for his im- 
peachment thereby. 

3. National Banks — F'alse Entuies— Indictmekt op Offickr. 

A count of an indictment, charging that défendant, as président of a 
national banking association, caused a false entry, which is set out, to 
be made In the books of the bank, purporting to show that a customer 
had deposited a certain sum to his gênerai crédit, when In fact, as défend- 
ant well knew, no such deposit had been made, is not insufilcieut, in the 
absence of an application for a blU of partioulars, because it does not 
allège the manner in which défendant "caused" the entry to be made. 

4. Same— Embezzlkment by Officer. . 

Where the facts averred in an indictment against an offlcer of a national 
bank for embezzlement show that défendant wrongfuUy used the bank's 
money in his care and under his control for the purpose of bribing certain 
city officiais in his own interest, it sufficiently avers an appropriation to 
his own use, and is not vitiated by further averments that there was aa 
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Intent to wrongfully convert the money to the use of such officiais, and 
that It was so converted. 
5. Same — JIaking False Extries — Intext. 

tJnder an indictment based upoii Rev. St. § 5200, chai-sinc; an offlcer of 
a national banlî with having madc false entrles in its booiis witli tlie in- 
tent to deceive tlie offlcers and dircctors of tlie bank aud any agent ap- 
pointed by tlie comptroUer to examine tlie affairs of tlie bank, and to 
injure and defraud the association, it is sufflcient to prove the wrongful 
intent in eitlier particular charged. 

In Error to tlie District Court of the United States for the District 
of Kentuclvy. 

A. E. Eicliards and G. P. Breckinridge, for plaintiff in error. 
R. D. HiU, for the United «tates. 

Before ÏAPT, LURTON, and DAY, Circuit Judges. 

DAY, Circuit Judge. Tiie plaintiff in error, J. M. McKnight, hav- 
ing been indicted, convicted, and sentenced under section 5209 of 
the Eevised Statutes of the United States, making pénal certain acts 
of oflicers of national banks, prosecutes this writ of error to obtain 
a reversai of the judgment and sentence of the court below. The in- 
dictment contains numerous counts, which were disposed of by de- 
murrer or dismissal, and the case went to trial upon thirty-flve 
counts, upon ail of which the jury rendered a verdict of not guilty, 
except as to three counts, being Nos. 39 and 50 of indictment No. 
5,783, and No. 2 of indictment No. 5,783. Upon the trial of the case 
numerous exceptions were taken to the rulings of the court upon the 
admission and rejection of testimony, the charge given, the refusai 
of charges requested, objection to the indictment by demurrer, mo- 
tions in arrest and for a new trial. 

1. A principal ground of exception urged by the plaintiff in error 
arises from exception taken to the remarks of the government's spé- 
cial counsel in his closing address to the jury, and the court's direc- 
tion to the jury in connection therewith. The comments of counsel 
and the rulings of the court grew eut of the fact that the défend- 
ant had introduced no testimony tending to establish his previous 
good character. So much of the bill of exceptions as contains the 
history of this part of the case is as f ollows : 

"While said spécial attorney was making for tlie government the closing 
argument in the case, he commented upon the fact that the défendant had not 
offered any évidence of good character, stating, in substance, that the défend- 
ant had the right to offer such évidence, and had not done so, and that, until 
he put his character in issue, the prosecution could not attack it; whereupon 
the counsel for the défendant inteiTupted the spécial attorney for the govern- 
ment, and moved the court to say to the jury that this statement was im- 
proper, that the law presumed the défendant to be a man of good character, 
and that the fact that he did not Introduce testimony on that subject could 
not be commented upon; the counsel for the défendant stating that at the 
l}roper time the défendant would ask the court so to charge the jury. The 
court deelined to say to the jury tliat the attorney for the government could 
not comment upon the fact that tlie défendant had not introduced testimony to 
prove himself to be a man of good chara(;ter, but said to the jury: 'It is true, 
the law présumes that; but the prosecution may comment upon the absence 
of any évidence being presented upon that question,' — to which the défendant 
at the timo objeeted and excepted, and still excepts. TJnder said permission 
from the court, and over the objection of the défendant, the spécial attorney 
97 F.— 14 



210 97 FEDERAL REPORTER. 

for the goTernment proeeeded to say to the jury in substance, and did say 
substantially, as follows, to wit: 'Whlle tte law présumes the défendant to 
be a man of good character, he does not hâve to rest upon this presumptiou. 
lîe can eall his friends and neighbors to testify to bis good character, but the 
prosecution could not call witnesses to attack hls character uutil that was 
done. If he was a man of good character, why did he not call thèse friends 
and neighbors to prove it, and thus protect himself against thèse witnesses 
that his counsel bas denounced as vultures? He did not stand lilie some poor 
mountain man,— taken away from home and friends. He is at home, and, 
if he could prove himself to be a man of good character, why did he not do so ''■' 
— to ail of which the défendant at the time excepted, and still exeepts. And on 
the next day, during the continuation of said closing argument, the spécial 
attorney for the government spoke of having tried men of high réputation 
for bad offenses, and who had speculated and lost money until the bank falled. 
and said that he had sympathy for sueh men, but that he had no sympathy for 
a man like the défendant, who was a 'confessed seoundrel,' a man 'without 
a character'; whereupon the counsel for the défense objected to thèse state- 
ments, which objection the court sustained, and directed the attorney for the 
government to wlthdraw the same, which he did, but proeeeded to say 'that 
he (défendant) stands without a réputation in the community, and that he 
stands without such good character.' ïhereupon the court interrupted the 
spécial attorney, and said, 'There is no évidence on that subject, and counsel 
should not say It;' whereupon the spécial attorney said: 'I withdraw It, then. 
I say that he has offered no évidence as to his character:' whereupon coimsel 
for défendant again interrupted the spécial attorney, and said: 'We save an 
exception to that, and ask your honrr to Instruct the jury that it is improper.' 
ïhereupon the court said to the jury: 'The law présumes the défendant inno- 
cent untll he has been proven guilty to the exclusion of a reasonable doubt. 
The law présumes his character to be good; but, as the défendant might 
introduce évidence as to the fact of his good character, and did not, I thînlt 
the district attorney can comment upon the fact that he has not' To the last 
sentence in the court's statement to the Jury the défendant at the time excepted, 
and still exeepts. And thereupon, aeting upon the permission of the court, 
and over the detendant's objection, the said spécial attorney again commented 
upon the fact that the défendant had offered no testimony as to his character, 
and again stated to the jury that the government could not attack the charac- 
ter of the défendant, as it had not been put in issue by him; to ail of which 
the défendant objected and excepted, and still exeepts." 

It will thus be perceived that while the court recoguized the well- 
established rule that, in the absence of testimony, the law présumes 
the accused to possess a good character, it nevertheless perraitted 
the counsel for the government to comment upon the want of such 
testimony. The court refused to check the counsel in this line of 
argument when objections were made by counsel for the accused, 
and in this connection said: "It is true, the law présumes that; 
but the prosecution may comment upon the absence of any évidence 
being presented upon that question." Thereupon, under said per- 
mission, and over objections of the plaintifE in error, counsel pro- 
eeeded to say: "WTiile the law présumes the défendant to be a man 
of good character, he does not hâve to rest upon this presumption. 
He can call his friends and neighbors to testify to his good character, 
but the prosecution could not call witnesses to attack his character 
until that was done. If he was a man of good character, why did 
he not call those friends and neighbors to prove it, and thus protect 
himself against thèse witnesses that his counsel hâve denounced as 
vultures? He did not stand like some poor mountain man, — taken 
away from home and friends. He is at home, and, if he could prove 
himself to be a man of good character, why did he not do so?" The 
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foUowing day, the counsel liaving made comments on the standing 
and character of the prisoner, tlie court sustained the objection 
thereto, and required the counsel to withdraw the objectionable re- 
marks, but permitted him to repeat his observations of want of 
testimony as to défendant'» character, and, when asked to state to 
the jury that said comment was improper, said: "ïhe law présumes 
the défendant innocent until ne has been proven guilty to the ex- 
clusion of a reasonable doubt. The law présumes his character to 
be good ; but, as the défendant might introduce évidence of his good 
character, and did not, I think tlie district attorney can comment up- 
on the fact that he has not." Nowhere in tlie subséquent proceedings 
or in the charge to the jury was anything said to qualify or change 
this ruling of the court. It amounted to an instruction to the jury 
that the effect of the failure of the accused to produce affirmative 
testimony of his previous good character might raise an inference 
against him as to his previous character and standing. Where the 
accused offers testimony in a criminal trial, seeking to show his 
previous good character, such testimony is substantive proof In his 
behalf, which the jury may consider in determining the likelihood of 
the commission of the alleged crime. Such testimony may of itself, 
or with other testimony, raise that reasonable doubt which requires 
acquittai. Where no testimony is offered, the accused can rest upon 
the légal presumption of good character. The question in this case 
is: May he be required to rest upon that presumption, qualified by 
the argument of the prosecuting attorney, made with the approval 
of the court, urging the jury to consider that the accused could hâve 
introduced testimony, had he been able to do so, showing his good 
cliaracter? To permit such course of proceedingwould be to deprive 
the accused of the légal presumption in his favor. The suggestion 
of counsel, thus approved by the court, may be more detrimental to 
the rights gf the accused than any testimony which could be adduced 
against him. In etfect, it not only destroys the presumption in his 
behalf, but permits an inference that his character is bad because 
he has not produced proof to the contrary. While there is some 
confusion, and perhaps conflict, in the cases on the subject, sound 
principle, as well as the weight of authority, concurs in holding 
such comments, approved by tlie court, to constitute such substantial 
error as requires a reversai and new trial. ïhe rule is well stated in 
1 Bish. Cr. Proc. § 1119: 

"It is the defendant's privilège, not his duty, to open tiy évidence the ques- 
tion of his character. The expense, the remoteness of witnesses, confidence 
in his case, and other considérations would often dissuade him therefrom. how- 
ever certain of success therein. Hence, and because the state may not show a 
character bad wliich the défendant has not put in issue, \he omission of this 
évidence does not justify the presumption that it is not good; and neither coun- 
sel nor the judge has the right to argue to the jury that it does, nor should 
they assume anything against It while deliberating on their verdict." 

To the same etïect: State v. Upham, 38 Me. 2(!1; Fletcher v. 
State, 49 Ind. 124; Stephens v. State, 20 Tex. App. 25.5; State v. 
Dockstader, 42 lowa, 430; Ackley v. l'eople, 9 Barb. 610; People v. 
White, 24 Wend. 520; People v. Evans, 72 Mich. 367, 40 JS'. W. 473- 
PoUard v. State (Tex. Cr. App.) 26 S. W. 70. 
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2. It is argued that the court erred in excluding a certain letter, 
written by the plaintiff in error to the board of direetors of the Ger- 
man National Banli, bearing date of September 15, 1896. For the 
purpose of this opinion it is not necessary- to set ont the letter in full. 
It was offered as tending to show the bias and feeling of one of the 
government's witnesses, R. E. Eeutlinger. This witness having testi- 
tied against the accused, on cross-examination (and subsequently by 
other witnesses) it was sought to be shown that he was présent when 
the letter was read at the meeting of the board of direetors. The 
letter contained références to Eeutlinger's conduct, while in the 
bank, of a derogatory character. The argument is that this letter 
neoessarily biased and prejudîced the witness in his feelings towards 
the accused. It nowhere appears that the witness had denied such 
bias or feeling, or that any foundation was laid for the proposed 
introduction of the letter as a contradiction of Reutlinger. It con- 
tained a lengthy and detailed account of the management of the 
bank's affairs by the accused, and its conduct in the hands of the 
witness and others. Its admission would hâve permitted the accused 
to prove his déclarations in his own behalf not under oath. It was 
not a déclaration of Eeutlinger's, showing any bias or feeling, and 
did not corne within the rules which permit the introduction of such 
déclarations, either as cross-examination or direct testimony. The 
letter was properly excluded. 

3. The fiftieth count of the indictment, omitting formai parts, is 
as follows: 

"Fiftieth count: And the grand Jurors aforesaid, upon thelr oaths afore- 
said, do further présent that J. M. McKnight, late of the district aforesaid, in 
the district aforesaid, on the 22d day of September, 1896,— he, the said J. M. 
McKnight, being then and there président of a certain banlîing association then 
and there linown and designated as the German National Banlî, which had 
been heretofore duly organized and established, and then existing and doing 
business in the city of Louisvlile, Kentucliy, in the district aforesaid, ail under 
the laws of the TTnited States of America, in that behalf,— he, the said J. M. 
McKnight, président aforesaid, did then and there, in the district aforesaid, 
cause to be made in a certain booli then and there belonging to and in use by 
the said association in transacting its said banlùng business, and then and 
there known and designated as 'Deposit Journal, No. 37A,' a certain entry 
In référence to the private account of the Germania Safety-Vault & Trust Co., 
which said entry was in the foUowing words and figures, to wit: 
'1318. Germania S. V. & Trust Co. $10,000.' 

—And which said entry, so as aforesaid made in said book, then and there 
purported to show, and did in substance and effect indlcate and déclare, that 
the Germania Safety-Vault & Trust Co. had deposited, as of date aforesaid, in 
said bank, ten thousand dollars, subject to be checked upon by said Germania 
Safety-Vault & Trust Co., said entry being on left-hand page of said deposit 
journal, on the forty-ninth line of said page, and being the last entry on said 
page. And the graud jurors aforesaid, upon their oaths aforesaid, do further 
présent that the said entry made as aforesaid was then and there false, in 
this: that said deposit of ten thousand dollars was not made in the said bank 
by the Germania Safety-Vault & Trust Co., or by any one for them in said 
bànk, on the 22d day of September, 1896, or on any other date prior thereto, 
and in fact and in truth said deposit never was made to said private account 
of said Germania Safety-Vault & Trust Co.,— ail of which J. M. McKnight, prés- 
ident aforesaid, then and there well knew; and that the said false entry was 
then and there by McKnight, président, caused to be made as aforesaid with 
the intent then and there on the part of him. the said J. M. McKnight, presi- 
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dent aforesaid, to deceive the officers and direetors of said banking associa- 
tion and any agent appointed hy the comptroUer of curreney to examine the 
affairs of said association, with the intent then and there on the part of him, 
the said J. M. McKnight, président aforesaid, to defraud the association, with 
the intent on the part of him, the said J. M. McKnight, président aforesaid, to 
injure the said association." 

This is one of the counts upon which. a verdict of guilty was re- 
turned, and is objected to because it is not sufïiciently exact to charge 
the défendant with having "caused" the eutry to be made, without 
setting forth the particular mode and manner by which this entry 
was so "caused." The indictment is not printed in the record in 
fuU. The crime of false entry, we are advised by counsel, was 
charged in four ways: (1) That the défendant made the entries; 
(2) that he made them and caused them to be made; (3) that he 
caused them to be made; (4) that he caused John Kerwin, spécial 
bookkeeper, to make them. He was convicted under count 50, which 
chat'ges that he caused the entry to be made. The entry is incor- 
porated in full into this count, which charges a deposit of flO.OOO to 
the crédit of the Germania Safety-Vault & Trust Company, while in 
fact said trust company had made no deposit in said bank; knowing 
which, McKnight caused the same to be made with the intent to de- 
ceive and defraud the officers and direetors of the bank and any 
agent appointed by the comptroller to examine its affairs, with the 
intent to defraud and injure the said association. An indictment 
must sufficiently advise the accused of the nature and cause of the 
accusation against him, and be deflnite enough to enable him to plead 
it in bar in case he is again indicted for the same offense. It is well 
settled that such false entry need not be directly made by such offlcer 
of the bank. It is suffieient to procure or direct it to be made by 
another with the criminal intent required in the statute. Agnew v. 
U. S., 165 U. S. 36, 52, 17 Sup. Ct. 235. It is urged that he may be 
convicted by proof of some remote cause concerning which he is not 
advised in the indictment. This count does charge that the false 
entry of the deposit was caused by the défendant without any money 
having in fact been deposited, as he well knew; that with this knowl- 
edge, and with intent to deceive and defraud, the défendant caused 
the entry to be put upon the books. It is diftlcult to conceive of any 
other than a direct cause which could hâve been set in motion with 
this intent to deceive and defraud. Should the défendant be again 
indicted for having made, or by any means procured the entry in 
question to be made, the record of conviction under this count would 
clearly be available to him in bar. In the absence of an application 
for a bill of particulars, we think this count is suffieient. Such ap- 
plication, though addressed to the discrétion of the court, should or- 
dinarily be granted wherever the accused is liable to be surprised by 
évidence for which he is unprepared. Dunlop v. U. S., 165 U. S. 
491, 17 Sup. Ct. 375. In Oochran v. U. S., 157 U. S. 287, 15 Sup. Ct. 
628, Mr. Justice Brown, in his opinion, page 290, 157 U. S., and page 
630, 15 Sup. et., says: 

"Pew Indietments under the national banliing law are so slilUfully drawn as 
to be beyond the hypercritioism of astute counsel. But the true test is, not 
whether it might possibly hâve been made more certain, but whether it con- 
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tains every élément of the offense intended to be cbarged, and suÊQciently ap- 
prises the défendant of what lie must be prepared to meet, and, in case nny 
other proceedings are taken against him for a similar offense, whether the 
record shows with accuracy to what extent he may plead a former acquittai 
or conviction." 

4. Objections in varions fonns were taken to count I^o. 2 in the in- 
dictraent in case No. 5.783, which is as follows: 

"Second count: And the grand jurors aforesaid, upon their oaths aforesaid, 
do further présent that J. M. McKnight, late of the district aforesaid, on the 
Cth day of February, 189G, in. the city of Louisville, county of Jefferson, state 
of Kentucky, and district aforesaid, the said J. M. McKnight being then and 
there président of a certain bànking association then and there known and 
designated as the German National Bank, located in the city of Louisville, 
state of Kentucky, which sald banking association had been heretofore organ- 
ized at Louisville, Kentucky, in sald district aforesaid, and organized and 
created under and by virtue of the laws of the United States of America, he, 
the sald J. M. McKnight, président aforesaid, did then and there unlawfuUy 
and wlllfuUy embezzle the moneys and funds of sald banking association, to 
wit, the sum of two thousand doUarSj lawful money of the United States of 
America, of the value of two thousand dollars (a more full and particular 
description of said money Is to the grand jurors unknown), with the Intent 
then and there on the part of hlm, the said J. M. McKnight, président afore- 
said, to defraud said banking association eut of said moneys and funds, and 
to couvert the same to the use and benefit of one F. A. Britt and John W. 
Reeder, the sald moneys and funds aforesaid of the sald banking association 
being then and there In the custody and care and under the control of said 
J. M. McKnight as président aforesaid, and the said embezzlement aforesaid 
of the said two thousand dollars by the sald 3. M. McKnight being then and 
there made and done by hlm, the sald J. M. McKnight, wlthout the knowledge 
or consent of the then other direetors. excepting himself, of the said banking 
association, or the then discount and exchange committee of said banking 
association; that Is to say, that on the 6th day of February, 1896, in the city 
of Louisville, county of Jefferson, state of Kentucky, and district aforesaid, 
did cause, persuade, procure, and Induce the said If. A. Britt and John W. 
Keeder to slgn and exécute and deliver to him, J. M. McKnight, président 
aforesaid, a note for two thousand dollars, bearlng date February G, 1896, due 
one year after date, and payable to the order of themselves, negotiable and 
payable at the German National Bank, and Indorsed on the back thereof by 
said F. A. Britt and John W. Reeder by each of them slgnlng thelr indlvldual 
names thereon; that at the time of said exécution, signing, and delivery of 
the said note by F. A. Britt and John W. Reeder, as aforesaid, they, and each 
of them, were hopelessly Insolveut, and had no property whatever imder tho 
laws of the state of Kentucky subject to the payment of their debts. and this 
was then and there well known to said J. M. McKnight, président, as afore- 
said, of the said banking association, who did then and there aceept and place 
and cause to be plaeed said note of F. A. Britt and John W. Reeder, slgued, 
executed, and indorsed as aforesaid, among the assets of said banking associa- 
tion, and did then and there pay and cause to be pald to the said F. A. 
Britt and John W. Reeder the sald two thousand dollars, which was then and 
there the money and funds of said banking association, on said note, and as 
the pretended proceeds thereof, wlthout charging or colleeting any discount 
or interest on the said note; that said payment of said two thousand dollars 
as aforesaid was not then and there an actual loan or discount made on said 
note by said J. M. McKnight, président aforesaid, in good faith, of the moneys 
and funds of sald banking association, but sald money was promised to be 
pald and eaused to be promised to be pald, as aforesaid, by J. M. McKnight, 
aforesaid, to F. A. Britt and John W. Reeder as a brlbe by the said McKnight 
of the said F. A. Britt and John W. Reeder, and each of them, and so ac- 
cepted by them, and each of them, to induce them to slgn an agreement to 
stand together with Chris. J. Jeune, John E. Leatherman, R. E. King, R. O. 
Breuer, and G. J. Trlick (they, together with said Britt and Reeder, being 
members of the board of aldermen of the city of Louisville, Kentucky) ou any 
and ail propositions of législation that mlght corne betore sald body of aider- 



UNITED STATES. 215 

men, and to caucus with J. M. McKnight, and to secure for the friends of said 
Britt, Reeder, Jenne, Leatherman, King, Breuer, and ïriick an equal division 
of the offices and protits that niight arise therefrom; and by reason of tlielr, 
the said F. A. Britt and John W. Reeder, and each of them, having signed said 
agreement, together with said Jenne, Leatherman. King, Breuer, and Triicli, 
agreeing with one another and binding theniselves to that elïect, said two 
tliousand dollars was paid and caused to be paid to said Britt and Reeder, ms 
aforesaid, and said note was theu and there exeeuted, signed, delivered. nud 
aecepted, as aforesaid, mcrely to eover up and coneeal said transaction afore- 
said, and not as a binding or enforceable contract against said Britt uu(T 
Reeder, and so understood by ail parties thereto at the time, — ail of whiih 
was then and there unknown to the said otlrer directors and eoimnittee aforesiiid. 
as well as the aceejitance of said note and the paynient of said moneys and 
fuuds of said association thereon, as aforesaid; and the said J. M. McKniiriit, 
président aforesaid, did then and there. with the intent aforesaid, felonioiisly, 
unlawfuUy, and willfully embezzlo said two thousand doUars o£ the moneys 
and funds then and there belongiug to said banking association, luid in liis 
care and custody and under his coutrol, as aforesaid, aud did then and lliere 
couvert same to the use and beneiit of said F. A. Britt and John W. Reeder. 
And the grand jurors aforesaid, upon their oaths aforesaid, do further présent 
that the said F. A. Britt, then and there well Imowing that the said J. M. 
McKnight was theu and there président of the said banking association, felo- 
niously, unlawfuUy, kuowingly, and willfully, with the intent to defrand the 
banking association of said two thousand dollars, and to couvert sanie to the 
use of himself and the said Reeder. did, on the said Oth day of February, lSl)(i. 
feloniously, kuowingly, and willfully aid and abet said J. M. McKnight, prési- 
dent aforesaid, to wrongfully, unlawfuUy, feloniously, and willfully embezzle 
the moneys and funds of said banking association, as aforesaid, to said amount 
of two thousand dollars, as aforesaid." 

The objection urged is that it is charged that the moncy waa coii- 
verted to the use of Britt and Reeder, and not to the use of the ac- 
cused. An analj'sis of this count shows the aUeged niisappT'opriation 
to hâve been actomplished by the exécution of the note by lîiitt and 
Reeder, who were insolvent, and without property, for the suni of 
$2,000, payable to the order of theniselves. and negotiaWe and pay- 
able at the (rennan National Bank; that the note was made at the 
instance of McKnight, who thereupon paid them $2,000 of the bank's 
funds; that said payment was not a loan or discount in good faith. 
but was by McKnight paid to Britt and Reeder as a bribe to induce 
them to "caucus" with said McKnight, and to "stand together" with 
others (also aldernien) to secure for the parties who signed the agree- 
ment an equal division of the offices and profits tliat miglit arise 
therefrom; and that said note was exeeuted and delivered merely to 
cover up and conceal the r«al transaction. The statute makes it 
an offense to embezzle the money of a bank. The terni "embezzle- 
ment" has been used in many différent statutes, and, as it is a 
statutory offense, but little aid can be derived from the construc- 
tion put upon local statutes by the courts of the various states. 
As used in the statutes of the United States, in the first section of the 
act of March 3, 1875, "to punish certain larcenies, and the receivers 
of stolen goods" (18 Stat. 470), which enacts "that any person who 
shall embezzle, steal or purloin any money, property," etc., "of the 
United States, shall be deemed guilty of felony," etc., the terni is 
defined by Mr. Justice Brown to be "the fraudulent appropriation 
of property by a person to whom such property has been intrusted, 
or into whose hands it has lawfully eome." Moore v. U. S., 160 U. S. 
209, 16 Sup. et. 294. It is averred that the money of the bank, in- 



216 97 FEDERAL REPORTER. 

trusted to McKnight as président, under Ms care and control, was 
used for tlie purpose stated, namely, to bribe Britt and Eeeder, among 
other things, to "caueus" with McKnight for tlie purposes set forth. 
McKnight's acts are chargea to hâve been with an intent to defraud 
the association, as is required by the statute. It does not vitiate the 
count to aver that there was also an intent to convert the funds to 
the use of Britt and fieeder, and that the same were converted to 
their use. Such allégations may be treated as surplusage. 1 Bish. 
Cr. Proc. 478. The transaction, as set out in this count, shows 
McKnight's wrongful act in using the bank's money in his care and 
under his control for wrongful purposes of his own. We think this 
count is not open to the objections urged against it. In view of the 
construction the court puts upon this count, it is unnecessary to dé- 
termine whether the fraudulent appropriation required to constitute 
embezzlement, as the term is used in this statute, may not be made 
out, although such appropriation, which deprives tlie owner of the 
fund or property intrust ed to the défendantes care and control, is 
not to the use of the accused. 

5. The sixth assignment of error is : 

"In overruling the defendant's motion to instruct the jury as set ont in re- 
quest No. 15, which is as foUows: 'The jury are instructed that they cannot 
convict the défendant under counts 49, 50, 51, and 52, being counts relating to 
the charge of causing certain entries to be made. concerning the deposit ticlcet 
of $10,000 in favor of the Germania Safety-Vault & Trust Co., unlesa they 
believe from the évidence, beyond a reasonaWe doubt, that the défendant 
eaused the alleged entries in the said respective counts set out to be made 
with a fraudulent intent to deceive the ofHcers and directoi's of the said 
bank, or any agent appointed by the comptroller of currency to examine tlie 
afCairs of said bank, with the further and additlonal fraudulent intent on the 
part of the défendant at the time to dgf raud the said banking association, and 
to injure said association.' " 

The theory of this request to charge is that, because the indictment 
charges an intent to deceive the ofllcers and directors of the bank, 
or any agent appointed by the comptroller of the currency, with in- 
tent to injure and defraud the association, the intent must be proven 
by the government in ail the particulars charged. An examination of 
the Eevised Statutes (section 5209), under which this indictment is 
framed, shows that thèse several intents are set forth disjunctively, — 
"with intent to defraud a person or association," "or any agent ap- 
pointed to examine the affairs of the association," or "with intent to 
defraud an individual," or "to defraud a corporation." It is made 
an offense to do the acts named with any of the intents set forth in 
the statute, and it is sufficient to support an indictment to prove any 
one thereof, so far as such élément of the crime is concerned, al- 
though the several intents may be cumulatively charged in the indict- 
ment. Crain v. U. S., 162 U. S. 633, 16 Sup. Ct. 952; Whart. Or. 
PI. (9th Ed.) § 158; 1 Bish. Cr. Proc. 434, 436. 

The other assignments of error are as to matters which may not 
be material or arise in a new trial of the case. For error in permit- 
ting the government's counsel to comment in the manner set forth on 
the failure of the accused to produce évidence of his good character, 
and the observations of the court to the jury thereon, the case must 
be reversed, and remanded for a new trial. 



m'eRIDK V. KINGMAN. 2l7 



McBRIDE V. KINGMAN et al. SAME v. SICKELS et al. SAilE v. RAN- 
DALL et al. SAIIE v. AINSWORTH et al. 

(Circuit Court of Appeals, Eighth Circuit. October 9, 1899.) 

Nos. 898, 11&3-1185. 

1. Patents— Construction or Claims— Ixfrikgemekt. 

A patentée, wlio lias simply made an improvement on a device that 
performed the same function before as after the improvement, is protected 
only against those who use tlie very improvement that be doscribes and 
claims, or merely colorable évasions of it. 

2. Same — Enlahging Claim. 

ïhe claims of a patent covering in terms only iruprovemonts in the dé- 
viées or meclianism forming certain parts of a machine, cannot be enlarged 
to include other parts or éléments not enumeraied in the claims, althougli 
they may be shown by the spécification and drawings, merely because they 
are essential parts of the machine as a whole, without wbich it would 
not be operative. 

3. Same— EsTOPPBL op Patentée nv Ct.aims— Second Patent. 

ïhe statute (Rev. St. § 4888) requires an inventor to particularly point 
out and to claim distinctiy the improvement or combiuation v\-hieh he claims 
as his discovery, and when he bas made bis claims he lias thereby dis- 
claimed and dudicated to the public ail other devices, combinations, and 
improvements apparent froni his spécification and claims that are not 
mère évasions of those clainied as his own, and he is estopped by his pat- 
ent from thereafter claiming a monopoly as to such devices, combinations, 
or improvements either under that or any subséquent patent. 

4. Same — Riding Attachments for Plows. 

The McBride patent. No. 399,082, for improved riding attachments for 
plows, was not for a primary invention covering broadly, in combination 
with the other devices deseribed and claimed, a device for carrying a 
plow iipon wheels, or for holding it rigidly in a flxed relation to the wlieels 
or to the axle for the purpose of regulating the depth of the furrow, but is 
limited, both by the prier state of the art and by the claims themselves, 
to the combination of the niechanism deseribed for raising and lowering 
the forward end of the beam, and for canting the plow from side to side. 
Nor was the attempt of the patentée by his subséquent patent, No. 284,- 
036, to add to the combination the device for rigidly attaching the plow to 
the axle effective, as such device was disclosed by the spécification of the 
earlier patent, but om»ted from the claims. 

Appeal from tlie Circuit Court of the United States for the South- 
ern District of lowa. 

Silas C. Sweet and A. B. Cummins, for appellant. 
A. H. McVey and C. A. Dudley (Edmund H. McVey and N. E. 
Coflfin, on the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOE!N, Circuit Judge. Thèse are appeals from decrees which 
dismissed Mils exhibited against the appellees for infringement of 
letters patent No. 11)9,082, issued January S, 187S, and No. 284,0.3G, 
issued August 28, 1883, to the appellant, John H. Mclîride, for im- 
proved riding attachments for plows. The circuit court delivered a 
careful and exhaustive opinion, which will be found in 72 Ped. 908, 
and the issues in tliis court hâve been narrowed to a single question. 
It is whether the ajjpellant invented and secured by thèse patents 
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"the combination of a plow beam rigidly attached to a liinged axle, 
with appropriate mechanism for raising and lowering the front end 
of the beam, appropriate mechanism for tilting the plow from side 
to side, with wheels for the axle and the combining devices necessary 
to make the implement an operative machine," as his eounsel iusist, 
or a mère combination of old devices for raising and lowering tlie 
forward end of the beam of the plow and for tilting or cauting the 
plow from side to side, as the court below found. It is conceded that 
McBride did not conceive the idea of raising and lowering the for- 
ward end of a plow beam in a wheel plow, and that he did not invent 
the flrst mechanical device to accomplish that end. It is conceded 
that the idea of tilting or canting the plow from side to side to déter- 
mine the width of the furrow was old, and that appropriate mechan- 
ism to accomplish this purpose had been in use upon riding plows 
long before McBride invented his improvements. And it is conceded 
that the devices used by the appellees differ so widely from those de- 
scribed in the patents to McBride that they do not infringe upon them 
unless McBride flrst described and secured by his patents a combina- 
tion not only of the devices for raising and lowering the forward end 
of the plow beam, and for tilting the plow from side to side, but 
also for rigidly attaching the plow beam to an axle borne by wheels, 
so that the wheels upon the axle would carry the plow, and détermine 
the exact depth in the ground to which it might descend. In the 
briefs before us, eounsel for McBride specify but three assignments of 
error upon which they rely, and thèse are ail based on the single 
assertion that the court below erred because it did not hold that 
McBride invented and secured as a part of the combination specifled 
in claims 1 and 3 of his patent of 1878 the flrst operative mechanical 
device by which a plow was rigidly attached to an axle borne by 
wheels so that it would maintain a flxed relation to the wheels and 
the axle as the plow wfis operated through the ground. They insist 
that the beam of every prior plow was free to move up and down, 
without regard to the plane upon which the wheels might be running, 
and that the new idea involved in the appellant's plow was in attach- 
ing the plow proper or plow beam rigidly to the axle, and thus allow- 
ing the wheels, upon which the plow rides, to détermine the exact po- 
sition of the bottom of the plow. 

A careful examination of the patents upon which this suit is based 
and a survey of the state of the art when McBride made his invention, 
which has been illustrated by more than 50 prior patents, has failed 
to convince us that the position of the eounsel for the appellant can 
be maintained. Two controlling reasons hâve led us to this con- 
clusion. They are: (1) That McBride was not the flrst to conceive 
the idea or to invent and describe a mechanism for the purpose of 
rigidly attaching a plow to an axle so that it would maintain a flxed 
relation to the wheels which support it ; and (2) that he did not claim 
any such mechanical device as a part of the combination which he 
described as his invention in his patent of 1 878. He made his applica- 
tion for this patent on March 17, 1877, and it was issued on January 
8, 1878. In letters patent 3s'"o. 19,077, is.sued on January 12, 1858, to 
M. A. Cravath, three gang plows are shown rigidly attached to a 
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frame tlie forward end of wMch. is borne on an axle supported by two 
wlieels, and the rear end upon an axle borne by one wheel, so that, 
as the inventer says in liis spécification, "the weight of the plovv and 
the dovvnward and side pressure involved in raising and turning over 
the furrow sliee are transferred from the sole and land side of tlie 
plow to lubricated axles, enabling the land-side plate and bar to be 
entirely dispensed with, and reducing the draft at least one-third." 
In letters patent Xo. 111,22G, issued on January 24, 1871, to John 
B. McConnell, there are drawings and a description of two gang 
plows, the rear ends of the beanis of which are rigidly attached to an 
axle borne by two wheels, while their forward ends are supported by 
the Sixle of a caster wlieel, and are raised and lowered by the driver 
at will by moving a lever within bis reach. Thèse plows are car- 
ried, and the depth of their eut is limited, by the wheels whieli bear 
the axles, and they are supported in a fixed relation thereto while 
they are in opération. In letters patent Ko. 131,003, issued to Wil- 
liam Mason on September 3, 1872, a drawing and description of a 
sulky plow appear, the rear end of the beam of which is journaled on 
an axle borne by two wheels, while the forward end is supported by 
a lever which rests on a frame and tongue carried by three wheels. 
The lever is used to raise and lower the forward end of the beam, and 
is provided with a perforated bar and pin to secure it in any desired 
position when the plow is at work. The spécification and drawing 
of this patent show a plow which is rigidly attached, when it is in 
opération, to axles borne by three wheels, so that the wheels carry the 
plow and maintain ail its parts in a flxed relation to them and to the 
axles upon which they turn. There are other patents in this record 
which disclose mechanical devices which were couceived prior to 1877, 
and by which plows were rigidly attached to axles, so that they main- 
tained a flxed relation to them and to the wheels wliich supported 
them while they were in opération. It would be a work of superero- 
gation to describe and review them, for it cannot be held, in view of 
those to which we hâve already referred, that McBride was either 
the flrst to conceive the idea of holding the plow and the wheels in 
this flxed relation, or that he was the flrst to invent a mechauism by 
which this resuit was accomplished. He certainly was not a pidneer 
hère, and his invention in this regard, if he made any, was by no 
means a primary one. If he invented or secured anything in the de- 
vice by which he connected his plow with his wheels, it was not more 
than the particular mechanism by which he secured this flxed relation 
and mère colorable évasions of it, and the mechanical means used 
by the appellees differed too radically from his device to constitute 
any infringement upon it. 

A patent to the original inventer of a machine which flrst performs 
a useftd function protects him against ail mechanisms that perform 
the sanie function by équivalent mechanical devices, but a patent to 
one who has simply made a slight improvement on a device that per- 
formed the same function before as after the improvement is pro- 
tected only against those who use the veiy improsement that he de- 
scribes and clainis, or mère colorable évasions of it. Stirrat v. Manu- 
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facturing Co., 27 U. S. App. 30, 42, 10 0. 0. A. 216, 217, and 61 Fed. 
980, 981; P. H. Murphy Mfg. Co. v. Excelsior Car-Eoof Co., 40 U. S. 
App. 200, 215, 22 0. C. A. 65S, 665, and 76 Fed. 965, 972; Adams 
Electric Ry. Co. v- Lindell Ry. Co., 40 U. S. App. 482, 499, 23 C. O. A. 
223, 231, and 77 Fed. 432, 440. Moreover, the appellant did not 
claira as a part of his invention, when he procured his patent, any 
mechanism or device whereby the plow was carried by and held rigid- 
]y in a flxed relation to the axle or to the wheels. Tliese are the 
claims upon which his counsel rely for this device: 

(1) "In combination with the plow beam and hinsed axle, the lever, B, hav- 
ing the combined rack and fender, y, and lever, B2, provided with a spring 
latch, z, substantially as and for the purposes shown and described." (3) "The 
vertical lever, B, having the combined rack and fender, y, and the gravitating 
latch, h, the hinged axle, C, carrylhg the wheel, D, and rack, g, the jointed 
fulcrum, t, clamping the colter, wx, the horizontal lever, B^, having a spring 
latch at Its rear end, and carrying a caster wheel at its front end, and the 
hinged and adjustable brace, m; when arranged and combined to operate sub- 
stantially as and for the purposes shown and described." 

This is a copy of the drawing, which illustrâtes thèse claims: 
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The spécification deflnes and describes the various parts mentioued 
in the claims in this way: 

"A represeuts the beam of a common right or left h<and plow. B is a 
vertical lever, rigiclly clamped to tlie rear portion of tlie plow beam by means 
of bolts, or in any suitable way. C is a horizontal axle, hingcd at right angles 
to the lower end of the vertical lever, B. D is a traction wlieel, mounted upon 
the free end of the hinged axle, 0. g is a rack, of segmentai form, rigidly 
flxed to the outer portion of the axle, C, to connect with the vertical lever, B, 
and serve as a means of bracing the axle and adjusting it, as required, to gov- 
ern the width of the furrow eut by the advaneing plow. h is the handle of a 
gravitating latch pivoted to the vertical lever, B, to engage and locic the 
raclî, g, and axle, C, rigidly to the lever, B. J is the plowman's seat, carried 
by the axle, C, and its supporting wheel, D. li is a combined brace hinge and 
caater-shaft bearing, rigidly flxed to the front end of the plow beam in any 
suitable way. m is the curved front end of an axle brace, connected with the 
hinge, k, in such a manner that the rear end of the brace caa bave vertical 
play. The rear end of the brace, m, is connected with the axle, C, in suCh a 
manner that it can be readily lengthened and shortened to regulate the gather 
of the wheel, D, and thereby aid in governiug the width of furrow. r is a 
castet-shaft bearing, formed intégral with the hinge plate, k, clamped to the 
front end of the plow beam. s is the vertical shaft of a caster wheel, passed 
through the bearing, r, and connected at its Top end witli an adjustable and 
horizontal lever, B^. t is my adjustable and jointed fulcrum, carrying the 
lever, B2, and also clamping the colter, wx, rigidly to the plow beam. * * * 
y is my combined rack and fender, rigidly fixeil to the vertical lever, B, to com- 
bine, adjust, and lock the two levers, B and B^, rigidly together. z is a sprlng 
latch, carried by the lever, B2, to engage the rack y, and thereby loclv the 
lever in a flxed position, as required, to retain the caster wheel carried at its 
front end at such various élévations relative to the plow beam as may be 
necessary to govern the depth of the plow and the thickness of the fuiTow slice 
eut loose and turned by the plow as it advances. a is an anti-friction relier 
or caster wheel, carried by a bearer that is rigidly clamped to the beam in such 
position relative to the heel of the land side that it will relieve the land side 
from much friction, and thereby lessen the draft power required to operate the 
plow." 

The question is whether or not the appellant has claimed as a part 
of his invention any niechanism which carries the plow in a fixed re- 
lation to wheels which gauge the depth to which it may sink into the 
earth while it is in opération. It is plain that the on^j' wheels de- 
scribed in the drawing and spécification which might acconiplish 
this pur-pose are the supporting wheel, D, which is journaled on the 
hinged axle, C, and the anti-friction roUer or caster wheel, a, the bear- 
er of which is "clamped to the beam in such position relative to the 
heel of the land side that it will relieve the land side from much fric- 
tion." But this anti-friction roller clamped to the beam is now'here 
claimed as a part of the invention, and without it the plow could not 
be carried in a flxed relation to the wheels, nor could the depth of its 
plowing be gauged by them. It is strenuously aigued that this anti- 
friction roller was essential to an operative riding plow, and that it 
must, therefore, be implied without spécifie mention. Let it be con- 
ceded that this argument is well founded if McBride's invention was 
a plowing machine, or a combination of a device for carrying the ])low 
on wheels, a device for raising and depressing the forward end of its 
beam, and a device for canting or tilting it. But the very question 
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at issue is whether or not it was a eombination of thèse three devices, 
or of the last two only. The argument, theref ore, begs the very ques- 
tion in dispute, and has no cogency. It assumes that the invention 
was a eombination of the three devices, and then insists that one 
of them, which is not mentioned in the claims, was a part of that 
eombination, because without it the invention would be a eombina- 
tion of only two devices. 

It is next contended that the word "axle" necessarily means an 
axle carried by two wheels, and hence that the term "hinged axle" in 
the claims of the patent describes not only the hinged axle, C, but also 
the lower end of the vertical lever, B, the plow beam, and the bearer 
which carries the anti-friction roller, à, and which is clamped to the 
beam; so that the claim of the "hinged axle" includes ail thèse élé- 
ments as a part of the eombination. This position, however, is re- 
futéd by the spécification itself . The patentée has there deflned the 
term "hinged axle" as he has used it in this patent, and has clearly 
limited its meaning to the bearer which is supported by the wheel, D, 
at one end and by the lower end of the vertical lever, B, at the other. 
He says : *'C is a horizontal axle, hinged at right angles to the lower 
end of the vertical lever, B. D is a traction wheel, mounted upon the 
free end of the hinged axle, C. * * * J is the plowman's seat, 
carried by the axle, C, and its supporting wheel, D." The "hinged 
axle," then, had but one free end. The other end was hinged to the low- 
er end of the vertical lever, B, and it did not extend from that lever 
through the plow beam and through the bearer into the roller, a. It 
had but one supporting wheel, "its supporting wheel, D," and it did 
not extend into another supporting wheel, the anti-friction roller, a. 
There seems to be nothing in the spécification or in the claims of 
this patent to indicate that McBride ever thought that he had in- 
vented, or had brought into his eombination, or that he ever intended 
to secure as a part of it, any mechanical deviee for carrying his 
plow upon wheels, or for holding it rigidly in a fixed relation to the 
wheels or to the axle. On the other hand, the claims themselves, the 
spécification, and the history of the application, which is disclosed 
by the file wrapper and its contents, point with unerring certainty to 
the conclusion that this patentée secured nothing hère but the means 
of combining a deviee for canting the plow with a meehanism for 
raisiug and lowering the forward end of its beam. He gave notice of 
no other invention, of no broader eombination, in his claim. He de- 
scribed nothing more in his spécification. Speaking there of the 
scope of his invention, he said: 

"It conslsts in a combined rack and fender fixed to a vertical lever, and an 
adjustable jointed fulcrum, adapted to carry a horizontal lever and to clamp 
a colter to the plow beam, being used as an improved means for advantageously 
combining a horizontal hinged axle, carrying a wheel and a segmentai rack 
to govern the width of the furrow eut by the plow, and a horizontal lever car- 
rying a caster wheel at its front end to govern the depth of the plow, ail as 
hereinafter fully set forth." 

In other words, he declared that it was an improved means for com- 
bining a deviee to cant the plow with a deviee to raise and lower 
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its forward end, and that it was that only. The history of his appli- 
cation confirms this view. It was rejected three times, becaiise the 
claims which it contained were anticipated by prior patents, and 
McBride amended it, and limited thèse claims four times, before his 
patent was flnally issued. In liis original application he said: "I 
am aware that wheel plows and riding attachments for plows hâve 
been used, but I claim that my manuer of arranging and combining 
the varions parts so as to bring the adjusting levers together at the 
side of the operator's seat so that the plowman can govern the width 
and depth of a furrow without inclining his body to reach and operate 
the levers, and without changing his center of gravity to unbalance 
the plow, is a new and valuable improvement"; and he nowhere de- 
clared, and never claimed, either in his original application or in any 
of his amendments, that he had conceived the idea, or invented, or 
combined with his levers, the metihanical means of holding the plow 
in a flxed relation to the wheels and axle which carried it. 

The statute requires the inventor to particularly point out and to 
claim distinctly the improvement or combination which lie claims as 
his discovery. Eev. St. § 4888. When, under tliis statute, the in- 
ventor has made his claims, he has thereby disdaimed and dedicated 
to the public ail other combinations and improvements apparent from 
his spécification and claims that are not mère évasions of the device, 
combination, or improvement which he claims as his own. While 
the patent is notice of the claims which it contains and allows, it 
constitutes an estoppel of the patentée from claiming under that or 
any subséquent patent any combination or improvement there shown 
which he has not clearly pointed out and distinctly claimed as his dis- 
covery or invention when he received his patent. It is a complète 
and a légal notice to every one — notice on which every one has a right 
to rely— that lie may freely use such improvements and combinations 
without claim or molestation from the patentée. It would constitute 
rank injustice to permit an inventor, after a combination or device 
that he did not distinctly claim in his patent had gone into gênerai 
use, and years after his patent had been granted, to read that com- 
bination or device into one of the claims of his patent, and to recover 
for its infringement of every one who had used it upon the faith of his 
solemn déclaration that he did not claim it. This would be the effect 
of a reversai of the decree below. This patent was issued more than 
21 years ago. No mechanical device for rigidly attaching and seeure- 
ly holding the plow in a âxed relation to the axle and the wheels 
which carried it was pointed out or claimed in it as a part of the com- 
bination which it secured. During ail thèse years manufacturers of 
wheel plows hâve rigidly attached them and held them in iixed rela- 
tions to the axles and wheels which carried them by varions me- 
chanical devices without notice from this patent that the appellant 
had ever claimed or secured a monopoly of their use, and the claims 
of his patent are utterlv insufiicient to sustain such a monopoly. 
Building Co. v. Eustis, 27 U. S. App. 093, 709, 13 C. C. A. 143. 145, 
and 6.5 Fed. 804, 807; Stirrat v. Manufacturing Co., 27 U. S. App. 
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13, 47, 10 0. 0. A. 216, 220, and 61 Fed. 980, 984; Adams Elec 
trie Ey. Co. T. Lindell Ey. Co., 40 U. S. App. 482, 514, 23 G. G. A. 223, 
241, and 77 Fed. 432, 451. 

The claim by the appellant in his letters patent of August 28, 1883, 
— No. 284,036, — of the combination of his device for rigidly attach- 
ing the plow to the axle with the two devices the combination of 
which was secured by the patent of 1878, was futile. ïhe combina- 
tion claimed in. 1883 was shown in the drawing and spécification of 
the earlier patent, but it was not claimed, and it was thereby ir- 
revocably dedicated to the public by the appellant. A description of 
a device or combination which is not claimed in the drawings or 
spécification of a patent estops the patentée from securing a mo- 
nopoly of its use by a subséquent patent as well as by any other 
means. James v. Campbell, 104 U. S. 356, 382; Adams v. Stamping 
Co. (C, G.) 28 Fed. 360, 365. The decrees below are afflrmed. 



HAET & HEGEMAN MFG. CO. v. ANOHOE ELECTRIC CO. et al. 

(Circuit Court of Appeals, First Circuit. August 1, 1899.) 

No. 238. 

Pétition for rehearing denied. 

For former opinion, see 34 C. C. A. 606, 92 Fed. 657. 
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MALCOMSON v. WAPPO JIILLS et al. 

(Circuit Court, D. Soutti Carolina. November 7, 1899.) 

Creditors' Soit— Right to Costs. 

Where a person is made party to a croditors' bill, filed to administer aa 
insolvent estate, wlio lias no interest in tlie estate, and can lîevive no 
benefit from its administration, and wlio promptly disclaims Interest 
therein, he is entitled to his costs. 

In Equity, 

J. E. Burke and Drayton F. Hastie, for the motion. 
Mitchell & Smitli and Smythe, Lee & Frost, opposed. 

SIMOîsTON, Circuit Judge. This case now cornes up on a taxation 
of costs. This is a creditors' bill to settle tlie aflairs of 0. C. Pinclc- 
ney, Jr., and to administer his insolvent estate. Creditors claiming 
liens were made parties. The estate has been administered. Among 
otherSjE.E.Memminger and Allard Memminger,executors, were made 
parties défendants, it being alleged that they held a lien on a part of 
the property of C. C. Pinckney, Jr. They came in and disclaimed ail 
claim and interest whatsoever as executors. The bill necessarily is 
dismissed as to them. Tlieir soliciter daims as fées a docket fee of 
|20, and for filing the answer and disclaimer |3. Edward E. Mem- 
minger was also made a party défendant, alleged to be the holder of 
a lien on property of 0. C. Pinckney, Jr. He denied thèse allégations. 
His attorney now claims a similar docket fee for him and costs of his 
answer. E. B. Cuthbert was also a défendant, claiming a lien. He 
has established this claim, and has been paid. He claims similar 
costs. The costs in fédéral courts are goveined entirely by the act 
of congress relating thereto, now section 824, Rev. St. U. S. This is 
obligatory in ail law cases. Costs in equity are within the discrétion 
of the court. When allowed, they must conform to the statute. 
The docket fee is $20, and is allowed only after a final hearing in 
equity. When a creditors' bill is filed to administer and settle an in- 
solvent estate, the action is in the interest of ail parties who hold 
claims or liens. The purpose of the proceedings is to secure the 
rights of ail creditors, ail légal rights and equities being preserved. 
Every claimant is beneflted, and each should bear the burden. For 
this reason the universal practice of this court in such cases has been 
to allow no docket fee to any solicitor except the soliciter of the com- 
plainant. Where, however, a person is made a party who has no in- 
terest whatever in the estate, and can dérive no benefit from its ad- 
ministration, the case is différent. He stands on another footing. 
If he promptly disclaims in the record, he should get his costs. Tlie 
Memminger executors are in this plight. They should get their 
docket fee under the statute, and the thiee dollars costs for their 
disclaimer under equity rule 25. E. E. Memminger did hâve a claim 
on the estate, although not the lien which it was supposed that he 
had. The administration has been a profit to him. .Mr. Cuthbert's 
lien and claim were established and secured in thèse proceedings. 
He comes within the gênerai rule, as also does E. R. Memminger. 
Their docket fee and costs of answer cannot be allowed. 
07 F.— 15 
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NEW YORK SEOURITY & TRUST CO. V. LOUISVILLB, E. & ST. L. 
CONSOL. R. CO. et al. 

(Circuit Court, D. Indiana. November 2, 1899.) 

No. 9,125. 

1. Railhoads— Consolidation Agreembnt— Rights of Bondholdebs to En- 

foece exchangb of bostds. 

Certain rallroad companies united, forming a Consolidated company, the 
agreement providing tliat such company sliould issue its bonds, secured 
by mortgage on Its entjre property, for the pnrpose of talîing up bonds 
of the constituent companies, which bore a higher rate of interest, but the 
Consolidated company did not as.sume the payment of their indebtedness. 
Such bonds were made and deposited with a trustée; . the ofiicers being 
authorized to efïect an exchange, and, if not efïected, to malie such ar- 
rangements as they deemed for the best interests of the company. Hcld, 
that such action was not for the beneflt of the holders of the outstanding 
bonds, and gave individual holders of bonds of one of the constituent 
companies no rlght to compel the dellvery to them severally of bonds of 
the Consolidated company in exchange fol' their holdings, especially where 
they did not assert any such claim until nlne years after the consolida- 
tion, and until ail the companies had become iusolvent, and the property 
had been placed In the hands of recelvers, duriug most pf which tlme they 
received Interest at the higher rate, which they made no ofEer to return. 

2. Same. 

The offer of an exchànge of bonds contemplated by the action of the 
rallroad companies could not be accepted by the holders of outstanding 
bonds until it was communlcated to them for acceptance by some act of 
the companies. , 

3. Samb—Bquity— Lâches. ! 

Eveil had the right of the holders of outstanding bonds to exchange 
them for the new bonds existed, It miist hâve, been asserted by them 
within a reasonable time;' and a delay of nine years, without avernient 
and proof that they could not hâve known of the offer sooner by the exer- 
cise of reasonable dlligencej constltuted Buch lâches ^ v^ould bar them 
of the right to enforqe the exeliange after the cireunjgtances of the par- 
ties had so changed as to render It inéquitable. 

This was a hearing on exceptions to the master's report on the 
amended intervening pétition of Oti» Kimball and 29 others, hold- 
ers of the bonds of the Huntingburg, Tell City & Cannelton Eail- 
road Conipany, to compel the delivéry to them, in exçhange for their 
bonds, of bonds of the défendant the Louisville, Éyànsville & St. 
Louis Consolidated Eailroad Company. The principal suit is one for 
the forecld'Sure of mortgages against the défendant company. 

Floyd A. Woods, for interveners. 

ïïornblower, Byrne, Taylor & Miller, Thomas G-. Shearman, and 
C. W. Fairbanks, for respondents. 

BAKER, District Judge. The petitioners hâve filed their pétition, 
on behaiî of themselves and of ail others similarly situated, to com- 
pel the New York Seeurity & Trust Company and George T. Jarvis, 
receiver of the Louisville, Evansville & St. Louis Consolidated Eail- 
road Company, and also receiver of its constituent companies, to 
deliver to them certain bonds executed by the consolidated com- 
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pany, bearing date July 1, 1889, in exchange for bonds, lield by them, 
issued by the Huntingburg, Tell City & Cannelton Eailroad Company. 
The material f acts are tliese : 

October 1, 1887, the Huntingburg, Tell City & Cannelton Eailroad 
Company (hereinafter called the Huntingburg Road or Company) is- 
sued its 300 flrst mortgage bonds, o£ |1,U00 eacli, to the American 
Loan & Trust Company of Massachusetts and Noble C. Butler of 
Indiana, payable on October 1, 1927, in gold coin of the United 
States, with interest at the rate of 6 per cent, per annum, payable 
semiannually on the présentation and surrender of the interest cou- 
pons thereto attached. To secure the payment of thèse bonds a flrst 
mortgage of the railroad property, eqnipnient, and franchises of 
the Huntingburg Company was executed to the American Loan & 
Trust Company and Noble C. Butler, as trustées. The petitioners 
are the owners and holders of 270 of thèse bonds. On May 21, 1889, 
the Huntingburg Company entered into an agreement with the 
Louisville, Evansville & St. Louis Eailroad Company, the Illinois & 
St. Louis Eailroad & Coal Company, the Belleville, Centralia & 
Eastern Eailroad Company, and the Venice & Carondelet Railway 
Companj', corporations organized under the laws of the states of 
Illinois and Indiana, whereby the above-named railroad companies 
lawfully Consolidated and merged theraselves into one corporation, 
under, the corporate name of the Louisville, Evansville & St. Louis 
Consolidated Railroad Company. By the agreement of consolidation 
it was stipulated that ail the stock and property, real, personal, and 
mixed, of the constituent companies, should become Consolidated un- 
der the name of the Louisville, Evansville & St. Louis Consolidated 
Eailroad Company, upon the terms and provisions of the consolida- 
tion set forth in the agreement. By the plan of consolidation the 
several corporations, among other things, agreed that the mortgages 
then existing upon the property of the parties of the flrst, second, 
fourth, and flfth parts (the Huntingburg Company being the party 
of the fifth part) should be taken up and canceled. It was further 
agreed that the Consolidated company should issue 8,000 Consoli- 
dated, flrst mortgage, 5 per cent., 50-year, gold, coupon bonds, of 
f 1,000 each, bearing date July 1, 1889, interest payable semiannually, 
and secured by a mortgage or deed of trust on the entire property 
owned or controlled, or thereafter to be owned or controUed, by it. 
Ail of the stock and bonds of the Consolidated company provided 
for in the agreement of consolidation were to be placed in some safe 
place of deposit by its board of directors, and thereafter held in trust 
for the purpose of exchange according to the terms of the consolida- 
tion agreement, except as to 925 bonds therein otherwise provided 
for; and, in case any owner or holder of any of the bonds or stock 
of the constituent companies should neglect or refuse to exchange 
any of such bonds or stock for the consolidated bonds as therein pro- 
vided, the board of directors of the consolidated company was em- 
powered to make such arrangements in regard thereto as in their 
opinion the interest of the consolidated company might require, 
consistent with the provisions of the agreement of consolidation. 
It was further i^rovided that the board of directors of the consoli- 



228 97 FEDERAL REPORTER. 

dated company should hâve the power, and it was directed, without 
any formai vote of the stockholders, to make, exécute, and deliver 
ail such instruments, contracts, deeds: of trust, mortgages, bonds, 
scrip, and certificates of stock, and other instruments of whatever 
kind or nature, which were contempla ted or might be required to 
effectuate the true intent and meaning of any provision of the agree- 
ment of consolidation. It was further provided, among other things, 
that, when the bonds were prepared and ready for issue, they should 
be distributed as follows: 

"* * * (d) To be used in taking up and in satisfaction of tlie flrst mort- 
gage bonds of tlie Huntingburg, Tell City and Cannelton Kailroad, and in 
rédemption thereof, three hundred of said bonds." 

It was thereafter resolved, on May 21, 1889, by the stockholders 
of the Consolidated company, that said company, by its président 
and secretary, should hâve the power, and they were authorized and 
directed, to prépare, print, exécute, and deliver |8,000,000 of flrst 
Consolidated, 5 per cent., gold, coupon, mortgage bonds, running 
50 years, interest payable semiannually, and a mortgage or deed of 
trust on ail the property and franchises of the Consolidated company, 
to the New York Security & Trust Company and Josephus Collett, 
as trustées, to secure the payment of said consolidated bonds as pro- 
vided in the agreement of consolidation. Pursuaut to such authority 
the président and secretary of the consolidated company executed 
and delivered the bonds and mortgage to the trustées in trust for 
the uses and purposes set forth in the consolidation agreement. 

Some of the petitioners remained in ignorance of said agreement 
of consolidation, and of their right to exchange the Huntingburg 
Company's bonds owned by them for consolidated bonds, until April 
28, 1897, others until December 8, 1897, and others until March 19, 
1898, at which times they offered to surrender their bonds, and de- 
manded a like amount of consolidated bonds in exchange, which 
demands were refused by tue défendants. It is shown, however, 
that some of the petitioners participated in the consolidation agree- 
ment, and mùst hâve known of their rights under it at that time. 
Of the flrst consolidated mortgage bonds, there hâve been issued, 
and are now outstanding in the hands of bona flde holders, |3,7!)7,- 
500, and the balance of said bonds is still in the custody and posses- 
sion of the défendants. The petitioners were paid after May 21, 
1889, and before January 1, 1894, 10 semiannual installments of in- 
terest on the Huntingburg bonds at the rate of 6 per cent, per an- 
num. They do not offer to repay or account for the différence be- 
tween the interest received by them on the Huntingburg bonds and 
the interest which they would hâve received on the consolidated 
bonds. On March 1, 1893, the consolidated company prepared and 
issued 115,000,000 of 4 per cent, gold-bearing, coupon, mortgage 
bonds, running 50 years, and executed to the New York Security & 
Trust Company a gênerai mortgage on ail its property and fran- 
chises to secure the payment of the same. Upwards of $2,000,000 
of the gênerai mortgage bonds secured by the mortgage of March 
1, 1893, were issued, and outstanding in the hands of bona flde 
holders for value on January 1, 1894. It is not shown that the 
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purcliasei's of the |2,000,000 of gênerai mortgage bonds had any 
notice or knowledge that the petitioners had any such right as they 
now assert. 

The Consolidated company has been insolvent since January 1, 
1894, when its railroad and other property were placed in the hands 
of receivers by this court, and by the United vStates circuit court 
for the Southern district of Illinois; and said receivers and their suc- 
cCiSsor hâve at ail tinies since that date been in possession of its 
railroad, and ail other property belonging to it. On September 6, 
1894, the New York Security & Trust Company flied its bill in this 
court against the consolidated company and otliers to foreclose the 
mortgage known as the "First Consolidated Mortgage," and on Sep- 
tember 13, 1894, said trust company filed a similar bill for the same 
purpose in the circuit court of the United States for the Southern 
district of Illinois. The receirers previously appointed were con- 
tinued as receivers under thèse bills. Cross bills were flled in each 
of the above suits to foreclose the gênerai mortgage of March 1, 
1893, for the beneflt of the holders and owners of the 12,000,000 of 
outstanding bonds secured by it. Thèse suits are still pending and 
undetermined. In March, 189G, suits were begun by the American 
Loan & Trust Company of Massachusetts and Xoble C. Butler of 
Indiana, as complainants, in this court, and also in the circuit court 
of the United States for the Southern district of Illinois, to fore- 
close two mortgages executed on or about October 20, 188(5, by the 
Louisville, Evansville & St. Louis Eailroad Company, one of the 
parties to the consolidation agreement, and receivers were appointed 
for said property in said suits. Said foreclosure suits are still pend- 
ing and undetermined. On March 9, 1896, the American Loan & 
Trust Company and Noble C. Butler, as trustées, began suit in this 
court to foreclose the mortgage executed by the Huntingburg Com- 
pany on October 1, 1887, to secure 300 bonds, of 1 1,000 each. In 
this suit on April 24, 1890, George T. Jarvis was duly appointed 
receiver of the railroad and property of the Huntingburg Company. 
At this time Jarvis became sole receiver in ail the cases then pend- 
ing in this court and in the circuit court of the United States for 
the Southern district of Hlinois. On February 18, 1896, the follow- 
ing request to begin the last above named suit was presented to the 
American Loan & Trust Company: 

"We, the undersigned, a committee ot a majority of thR bondbolders in 
amount of the flrst moi-tgage bonds of the Huntingbui'g, Tell City and Cannel- 
ton Railroad Comi^any, hereby request the American Loan and lYust Com- 
pany, trustée nnder the mortgage securing said bonds dated October 1, 1887, 
to proceed at once to bave a receiver appointed of the property securing said 
bonds, and to foreclose said mortgage. William T. Hart, 

'Mohn M. Graham, 
"John Stites, 

"Committee." 

At that time the committee represented the following holders of the 
bonds of the Huntingburg Comimnv, to wit: Nathaniel W. Bum- 
stead, 110,000; John Goldthwait, $10,000; William T. Hart, |27,000; 
Eleazer D. Chamberlain, |10,000; Albert H. Khodes and Enid L. Kip- 
ley, 138,000; Arioch Wentworth, |100,000; Sarah E. Carey, admin- 
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istratrix, 115,000; and Racliel Lee, |6,000,— in ail, |196,000. On 
November 28, 1896, a pétition was flle(i,by the New York Security 
& Trust Company, in the pending foreclosure suits brought by it and 
the American Loan & Trust Company and Noble G. Butler, for an 
order directing the receiver to discontinue the opération of the 
Huntingburg Road, or for the dellvery of the same to the trustées 
under the mortgage of October 1, 1887, covering said property. This 
motion was opposed on behalf of some of the bondholders and the 
trustées at the time of the hearing on said pétition. Said trustées 
«ould hâve had said mortgage of October 1, 1887, foreclosed, and a 
sale made-thereunder, long before, and at any time since, said péti- 
tion was flled. 

On thèse facts the petitioners. insist that they are entitled to a 
decree of the court compelling the New York Security & Trust Com- 
pany and George T. Jarvis, receiver, to deliver to them, severally, 
in exchange for the bonds held by them againstithe Huntingburg 
Company, a like amount of; the Consolidated first mortgage bonds 
bearing date July 1, 1889. The theory of the petitioners is that by 
the agreement oif consolidatiota the trust company and the receiver 
are trustées for the beneflt of the bondholders of the constituent com- 
panies, and that the bondholders of the Huntingburg Company hâve 
thereby acquired a vested right in and to 300 bonds issued under 
that agreement, which may be enforced against the trustée and the 
receiver. Thèse 300 bonds were to be used by the board of directors 
of the Consolidated company in taldng up, and in satisfaction of, 
the bonds of the Huntingburg Company, and in the rédemption 
thereof. It would not seem that this conferred any absolute right 
on the bondholders of the Huntingburg Company to insist on the 
delivery in specie to each of them severaUy of as many of the Con- 
solidated bonds as should be equal to the number of the Hunting- 
burg Company's bonds held by each of them, respectively. If the 
Consolidated bonds could hâve been sold for a sum in excess of the 
amount necessary to take up, satisfy, and redeem the Htmtingburg 
Company's bonds, no reason is perceived why the directors were not 
at liberty to make such sale. It woùld seem that the agreement of 
consolidation ought not to be constrùed to secure an absolute right 
of exchange to each bondholder of the Huntingburg Company's bonds, 
because, if this were so, it would probably defeat the purpose in- 
tended to be accomplished. The object to be attained was to pro- 
cure an exchange of 300 bonds, of |1,000 each, bearing 6 per cent, 
interest, for a like number of bonds, each of the like amount, bear- 
ing 5 per cent, interest only. The former bonds constitute the first 
lien on the Huntingburg Road, and if less than the whole amount 
were to be taken up, satisfled, and redeemed, leaving the residue as 
the paramount lien on the road, it would seem hardly reasonable 
to suppose that the holders of such residue would be willing to sur- 
render a better security for a poorer one. 

It is true that the consolidated company, by taking the property, 
franchises, and effects of the constituent companies, became bound 
for the indebtedness of each, to the extent of the property received 
by it from each, but to no greater extent. In order to facilitate the 
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refunding and coiisolidatirig of tlie debt of the constituent eom- 
panies, aud l'or tlieir own advantage, they niutually agreed that new 
bonds should be issued, bearing a lower rate of interest, and a new 
mortgage executed by the Consolidated company upon the several 
properties acquired by it, to secure the payment of such bonds. For 
tliis purpose the bonds were issued, and the mortgage executed and 
deposited with the trust company. In the agreement of consolida- 
tion there is no undertaldng by the Consolidated company to assume 
or pay the outstanding bonded indebtedness of the constituent com- 
panies. Kor is there any express stipulation binding the Consoli- 
dated company to make the exchange of bonds, but, on the con- 
trary, the agreement contemplâtes that they may not be exchanged. 
It is provided that, in case the bondholders shall neglect or refuse 
to make the exchange, the directors may make such arrangements 
as to them may seem best adapted to secure the interests of the 
Consolidated company. It received no property from the constituent 
companies which it undertook to account for or deliver to, or for 
the beneflt of, the bondholders. The agreement of consolidation 
was solely with, and primarily for the beneflt of, the constituent 
companies, and not with, or for the beneflt of, the présent petition- 
ers. The exchange of bonds provided for might prove advantageous 
or detrimental to the bondholders. They alone were to détermine 
that question. It suffices to say that their interests were not con- 
sidered, nor were they consulted. Whether any exchange would be 
made was left for future détermination by the bondholders them- 
selves. Until an agreement for exchange had been made, no new 
contract between them and the consolidated company could exist. 
In any event, the agreement of consolidation contemplated a new 
contract before any actual exchange. No party to that agreement 
had the right, nor did it assume to hâve aothority, to bind the di- 
rectors of the Consolidated company or the bondholders of the con- 
stituent companies. If it were conceded (and it is not) that the con- 
stituent companies may hâve had originally the right to insist that 
the trustées should carry ont the agreement for exchange, it is cer- 
tain that, since 1894, when they passed into the hands of a receiver, 
they cannot assert any such right. The petitioners must stand upon 
their own rights, and their rights were not considered, except, pos- 
sibly, incidentaUy, in the agreement of consolidation. They cannot 
avail themselves of the agreement, except by the consent of the 
contracting parties; and the agreement of the contracting parties 
may be abrogated or varied to suit themselves, without consulting 
the bondholders, at any time before an agreement for exchange has 
been made. The right of the petitioners, in its most favorable 
aspect, is simply a right of exchange, within a reasonable time, on 
the ternis provided for. To assume that the petitioners acquired 
a présent interest in or title to the 300 consolidated bonds, or any 
of them, by virtue of the consolidation agreement, is to confound 
settled légal principles. "VMien the owner of property subject to a 
mortgage conveys the same by a deed containing no assumption or 
agreement to pay the incumbrance. the mortgagee's rights and remé- 
dies remain unaffected. In case the purchaser assumes and agrées 
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to paj the incumbrance, tlie contract of assumption is made for the 
beneftt of the mortgagee and the protection of the mortgagor, and, 
as between purchaser and seller, the former becomes the principal, 
and the latter the surety, in respect to the incumbrance the payment 
of which has been assumed.- A suit in equity is maintainaïale by 
the mortgagee on the contract of assumption for the purpose of 
avoiding circuity of action. The equity upon whieh the mortgagee 
dépends for relief is the right of the mortgagor against his vendee, 
to which he is permitted to succeed by substituting himself in place 
of the mortgagor. It is settled that such mortgagee has no greater 
right than the mortgagor has against the vendee. Keller v. Ash- 
ford, 133 U. S. CIO, 623, 624, 10 Sup. Ct. 494. Though the assump- 
tion of the mortgage debt by the subséquent purchaser is absohite 
and ùnqualiâed in the deed of conveyance, it will be controlled by a 
collatéral contract made between him and his grantor which is not 
embodied in the deed. The right of the mortgagee to enforce pay- 
ment of the mortgage debt, either in whole or iû part, against the 
grantee of the mortgagor, does not rest upon any contract of the 
grantee with him, or with the grantor for his beneflt. Eecovery 
in such a case against the subséquent purchaser is adjudged in a 
court of equity to a mortgagee not iû virtue of any original equity 
residing in him, but by a mère rule of procédure he is allowed to go 
directly as a creditor against the person ultimately liable, in order 
to avoid circuity of action, and to save the mortgagor, as the inter- 
mediate party, from being harassed for the payment of the debt, 
and then driven to seek relief over against the person who has in- 
demnifléd him, and upon whom the liabiîity will ultimately fall. The 
Consolidated Company did not assume or agrée to pay the debt of 
the petitioners. Their rights and remédies on their bonds rèmained 
unaffected by the terms of the consolidation agreement, which gave 
them no right to or equity in the Consolidated bonds. But, if oi-ig- 
inally this were otherwise, in the long lapse of timé the situation of 
the parties to the agreeméût ôf consolidation has so changed that 
it would be inéquitable, as between thera, speciflcally to enforce the 
contract; and, unless the contract ouglit to be now ënforced between 
the parties to that agreement, it cannot be ënforced in favor of the 
petitioners. 

Besides, a stranger to a contract, who did not know of or assent 
to it at the tiine it was made, and lias not donc or omitted any act 
on the faith of it, cannot maintain an action upon it. Willard v. 
Wood, 135 U. S. 309, 314, 10 Sup. Ct. 831. The petitioners allège 
that no notice was ever issued by any railroad company oflering 
the first Consolidated mortgage bonds of the consolidated company 
to the holders of the Huntingburg bonds in exehauge for their 
bonds. This being so, it brings their case within the principle 
that an instrument which in express terms contains an offer of 
a contract cannot be accepted by the person for wliom the offer is ap- 
parently intended before such offer is communicated to him by some 
act of the alleged offerer. James v. Bottle Ce, 69 Mo. Ai)p. 207; 
Shaw V. Stone, 1 Cush. 228, 244; Dunham v. Citv of Boston, 12 Allen, 
375; Sears v. Eailway Oo., 152 Mass. 151, 25 N. E. 98. If there ever 
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was any offer, it was raade on May 21, 1889, to exchange bonds bear- 
ing 5 xjer cent, interest for Huntingburg bonds bearing 6 per cent, in- 
terest. The bolders of the latter bonds hâve received 10 semiannual 
installments of interest since the offer was made, and, while retaining 
the excess of interest, after the lapse of nine years they severally in- 
sist on their right to enforce an exchange; and that, too, while the 
constituent and Consolidated companies hâve passed into the hands 
of a receiver. They hâve slept upon their rights for nine years, 
dnring which time their acts hâve been entirely inconsistent with 
the right now asserted. The circumstances hâve so changed that 
it would be inéquitable to creditors having inferior liens that the 
right of exchange should be decreed; and their long delay, accom- 
panied with inconsistent acts, would be fatal to their case in a 
court of equity, even if there were no intervening rights of other 
creditors. The delay of nine years, unexplained and unexcused 
as it is, would of itself bar the petitioners from the relief de- 
manded. Hovt v. Sprague, 1C8 U. S. 613; Randolph's Ex'r v. Quid- 
nick Co.. 135 U. S. 457, 10 Sup. Ct. 055; Sullivan v. Eailroad Co., 
94 U. 8. 806; Catlin v. Green, 120 N. Y. 441, M N. E. 941; Finch v. 
Parker, 49 N. Y. 1. There is neither averment nor proof that the 
petitioners could not, by the exercise of ordinary diligence, liave 
learned of the existence and terms of the agreement of conisoiida- 
tion within a reasonable time after it was executed. It is difflcult 
to avoid the conclusion that they were inexcusably négligent in 
failing to learn of the agreement of consolidation until nine years 
had elapsed. When the fact of a long lapse of time is admitted or 
established, the burden is devolved upon those who hâve allowed 
this time to pass to show that they made diligent inquiry, or were 
in some way, by the fault of the adverse party, induced to refrain 
from inquiry, if they w'ould avoid the imoutation of lâches. As 
was said in Marsh v. Whitmore, 21 Wall. 178, 185, the party against 
whom by long lapse of time a presumption of lâches arises "should 
set fofth in his bill specifleally what were the impedimenta to an 
earlier prosecution of the claim," and, if lie does not do so, he can 
hâve no relief in a coui*t of equitv. Godden v. Kimmell, 99 U. S. 
201; Mackall v. Casilear, 137 U. S. 556, 566. 11 Sup. Gt. 178; Han- 
ner v. Moulton, 138 U. S. 486, 492, 11 Sup. Ct. 408; Sullivan v. 
Eailroad Co., supra. In Hanner v. Moulton, supra, it was held 
that it was sufSeient to establish lâches that the plaintiffs "had 
the means of knowing." The court cited with approvàl Eowe v. 
Horton, 65 Tex. 89, and Parish v. Alston. Id. 194, where it was 
held that the action was barred by lâches, because the plaintiff 
might by reasonable diligence hâve sooner discovered the mistake 
which was the alleged ground of relief, although it was not in 
fact discovered until within a few months before the suit was 
brought. In Woolensak v. Reiher, 115 U. S. 96, 5 Sup. Ct. 1137, 
the court held that a party who would avoid the imputation of 
lâches must show that he made inquiry and examination with that 
reasonable degree of care which is habituai to, and expected of, 
men in the management of their own interests in the ordinary af- 
fairs of lif e, and that the law would impute knowledge when oppor- 
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tunity and interest, combined with reasonable cg^re, would neces- 
sarily impart it. In Godden t. Kimmell, supra, it is said: 

"The rule Is that a cestui que trust should set forth In the Vû\ specifically 
wliat were the Impediments to an earlier prosecutlon of the claim, and how 
lie or she came to be so long ignorant of thelr alleged rights, and the means 
iised by the respondent to keep him or her in ignorance, and how he or she 
flrst came to the Itnowledge ot thelr rights." 

To the same effect is Badger v. Badger, 2 Wall. 87, 95. The peti- 
tioners hâve wholly failèd to make out a case within the foregoing 
rule. 

Other reasons are urged in bar of the petitioners' right to thtî 
relief sought by them, which the court does not deem it neeessary 
to consider. For the foregoing reasons the exceptions to the nvas- 
ter's report must be overruled, and his report approved. A decree 
may be entered accordingly. 



DAVENPORT V. BUFFINGTON et al. 

(Circuit Court of Appeals, Eighth Circuit. October 16, 1899.) 

No. 1,1T7. 

1. MoNiciPAi, Corporations — Pubt.ic Pauks — Rights op Taxpayer in. 

A résident and taxpayer of a city or town may njaintain a suit In 
equity to prevent the diversion to private use by the original proprietor 
of the town site of land which, when the town was laid out and platted, 
was dedlcated as a public paris, and has since been maintained as such. 

2. Dkdicatiom — State as Dbdicator— Powkk of Révocation. 

A nation, state, or raunicipality, which dedicates land within a town 
site, of which it Is owner, to public use for park purposes, Is as conclusively 
estopped as a private proprietor from revoking such dedlcation, from sell- 
ing the park, and from appropriating the land which it occuples to other 
purposes, after lots hâve beeh sold, the town settled, and after the park 
has been Improved with money raised by taxation of its résidents and tax- 
payers In reliaace upoa the grant and covenaat which the dedlcation 
évidences. 

Appeal from the United States Court of Appeals in the Indian 
Territory. 

This is an appeal from a decree of the United States court of appeals in the 
Indian Territory, which aflarmed a decree of the trial court overruliug a de- 
mûrier to the complaint,, and granting a perpétuai Injunction ; agaiust the 
appropriation of the public parks of Viulta, in the Indian Territory, to private 
use. This was the case wlûch the appellees presented by thelr bill: The 
Oherokee Nation, by a législative enactment passed on December 14, 1871, 
reserved a tract of land one mile square at every raîlroad station upon Its 
lands, and authorized Its principal ciiief to appoint commissioners to locate, 
survey, and sell the same as sites for towns. Thèse commissioners located, 
surveyed, and platted a tract of land one mile square as the town of Downing- 
vllle, where Vlnita now stands. By thelr plat they divîded this land into 
lots, blocks, parks, streets, alleys, and right of way of the railroad company. 
Then they adveirtised for sale; and on October 13, 1871, sold, the lots and 
blocks according to this plat. After completing this sale they filed their plat 
and their report of the sale, and this plat and sale were duly approved by the 
national councilof the Cherokee Nation. After ail this had been done. and 
in the year 1873, the national eoundl created the mayor and town council of 
DowningvUle a municipal corporation, and that corporation took, and bas 
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ever since retained, the possession, «ire, and control of the streets, alleys, 
and publie parks ot Downingville under tliis act of incorporation. It lias taxed 
the property of tlie résidents of that lown to raise money to improve thèse 
parks, and it lias expended money npon tliem for that purpose. After the 
niayor and town council of Downingville had held possession and control of 
thèse parks for 23 years, and had expended some money npon them in im- 
provements, and on Deeember 4, 1896, the national council of the Cherokee 
Nation passed a législative act whieh authorized the town cominissioners of 
that nation to survey and plat thèse parks into lots, and to sell them. The 
judge of the circuit court of Cooweescoowee district enjoined ï. A. Ohandler, 
town eommissioner, from surveying and selling thèse parks under this act, but 
this eommissioner proceeded to sell the lots in the park, as though no injunc- 
tion had been issued against him, in contempt of the circuit court of Coowees- 
coowee district. The appellant, James S. Davenport, bought one of thèse 
lots, and fenced It for the purpose of building a résidence upon It. None of 
the money reallzed from the sale of thèse lots in the parks has been paid to, 
and none of It inures to the benefit of, the mayor and town council of Down- 
ingville, under the act authoriztng their sale. The appellee T. M. Bnfflngton 
is the mayor of Downingville. The appellees J. C. Gray and T. F. Thompson 
are citizens of the Cherokee Nation, who own lots fronting the park in whlch 
the lot purchased by Davenport is situa ted, and they bought their lots before 
the national council passed the act of Deeember 4, 1896. The appellee W. H. 
Tarrant is a résident and taxpayer of the corporate town of Downingville, 
and a citizen of the United States. Thèse appellees averred that the sale of 
this park by the town commissiouers was illégal, that the appellant thereby 
obtalned no légal right or title to the lot whieh he piu-chased and fenced, 
that the sale and the act of the appellant in fencing this lot constituted a 
violation of the dedit^tion of the parks to public use and of the rights of the 
appellees, and entailed much damage upon eaeh of them, and they prayed 
for and obtalned an Injunetion whieh prohibited the appellant from constract- 
ing a résidence on the lot in the park whieh he hatl bought, and commanded 
him to reniove the fence whieh he had built upon it. The grounds of the de- 
murrer to the eomplaint whieh stated thèse facts were that there was a defect 
of parties plalntift, and tliat the facts stated in the eomplaint constituted no 
cause of action. The courts below overniled this demurrer, and issued a per- 
pétuai injunction. 

Gr. B. Denison and William T. Hutdiings, for appellant. 
Preston S. Davis, for appellees. 

Before CALDWELL, S.i^^BORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge (after stating tlie facts as above). Wlien 
tliis suit was commenced tlie tribal courts of the Cherokee Nation 
had exclusive jurisdiction of ail cases arising in the Cherokee coun- 
try in whieh meinbers of that tribe by nativity or adoption were 
the only parties, while the United States court in the Indian Territory 
had jurisdiction of every civil case arising between a citizen of the 
United States and any citizen or person residing in the Indian Terri- 
tory. 2« Stat. 784, c. 333, § (i; 26 Stat. 94, 96, c. 182, §§ 29, 31; Ray- 
mond V. Raymond, 28 C. C. A. 38, 83 Fed. 721, 723. Ail the parties 
to this suit except Tarrant were members of the Cherokee Nation. 
If Tarrant had no cause of action against the appellant, then he was 
not a proper party to this suit, and the United States court was with- 
out jurisdiction of it. The defect of parties plaintiff whieh the ap- 
pellant urges upon our considération is that Tarrant was a mère 
gênerai taxpayer and résident of Downingville, that he had no inter- 
est in the préservation of its parks différent from or other than that 
possessed by every other résident taxpayer, and that this was insuffl- 
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cient to enable him to maintain a suit for tliis injunction. If, liow- 
ever, thèse parks were dedicated to the public by tbe Cherokee Na- 
tion, as this taxpayer claims, that dedication was made more tliau 
25 years ago, and the town of Downingville has been settled, the 
lots in it bave been sold, and its inhabitants hâve established their 
homes there, and hâve become the taxpayers of the town in reliance 
upon that dedication. After ail this has been done, the nation sells 
the parks, and its vendee enters upon a portion of one of them, and 
is about to appropriate it to his private use, and to make it the site for 
his résidence. Has a résident and taixpayer of the municipality no 
remedy for such a wrong? May the parks which he and his fellow 
citizens hâve paid to improve be sold and appropriated to the use of 
the nation, or of strangers, while he stands by remediless? Has he 
no interest in the right of the public to the f ree use of thèse com- 
muns suffiqient to enahlé him to maintain a suit in çqùity ^o prevent 
the destruction of his right to use them, the spoliation of the parks, 
and their appropriation to private use? Let us see. ' The title to the 
land in thèse parks, subject to the right of the ihhabitants and tax- 
payers of the town to use it forever for park purpOses, is without 
value. It is nothing but a naked légal title held in trust for the 
people who use, or hâve the right to use, the parks. The real value of 
the land in the parks is the value of the right to use it, and wheii the 
nation sells the parlas it dérives its purchase price, in fact, hot from 
the sale of the title to the land, but from the sale or the destruction 
of the right of the people to use that land for park purposes. Thus, 
by the sale of the parks, the résident taxpayer, Tarrant, is deprived 
pf his share in the valuable right to use them. This is not the only 
injury entailed upon him by this sale. Parks are, if not necessary, at 
least customary, possessions of towns and cities; and, if the parks 
of Downingville are sold and appropriated to private use, the strong 
probability is that the town will purchase more land, establish other 
parks upon it in lieu of those destroyed, and thus increase the burden 
of the appellee's taxation. Again, Tarrant allèges that he has a wife 
and four childreu, and that he expects to make Downingville his 
home, and to raise and educate his children there. If thèse parks 
are appropriated to private use, he and his family will be deprived 
of their use to promote their healtb, récréation, and amuseiiumt. 
In short, the sale of the parks, and their use by the vendees for their 
private purposes, will deprive the appellee Tarrant of his share in the 
valuable right of the people to use them for park purposes, will de- 
prive him and his family of a source of health, récréation, and amuse- 
ment, and will be very likely to increase the burden of his taxation 
by compelling him to pay a part of the purchase price of other parks 
bought to replace those destroyed. Now, the enforcement of trusts 
is one of the great heads of equity jurisdiction. The land in thèse 
parks, if it was really dedicated to the use of the public for park 
purposes, is held in trust for that use, and courts of equity always 
interfère at the suit of a cestui que trust or a cestui que use to pro- 
hibit a violation of the trust, or a destruction of the right of user. 
The appellee Tarrant is one of the cestuis que use for whoni thèse 
pàrks are held in trust, and the inévitable conclusion is that his 
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interest in them is ample to enable Lim to maintain a suit in equity to 
prevent their diversion to private uses. ïlius, in Scofleld v. Scliool 
Dist., 27 Oonn. 499, it was held that a résident and taxpayer of the 
district had sufflcient interest to enable him to maintain an injunc- 
tion to prevent the use of the school house for religions services. 
The court very pertinently said that tue value of the right of the dis- 
trict and its inhabitants to the exclusive use of the school house for 
school purposes was not to be measured by the mère pecuniary in- 
jury resulting from an infringement of the right. To the same eflect 
is the décision of the suprême court of Kansas in Spencer v. School 
Dist., 15 Kan. 259, in which the opinion was delivered by Judge Brew- 
er. Indeed, under the modem décisions, the gênerai rule is that a 
résident taxpayer of a municipality ha s suffi cient interest, and has 
the right to maintain a bill to prevent the unlawful disposition of the 
nioney or property of his town or city, to forbid the illégal création 
of a debt or liability of his municipality, and to restrain the diversion 
of money or propertj' in his town or city from any public use in which 
he shares to which it has been dedicated. Crampton v. Zabriskie, 
101 U. S. GOl, 609 ; Mavor, etc., v. (lill, 31 Md. 375, 395 ; Spencer v! 
School Dist., 15 Kan. 259; Scofleld v. School Dist., 27 Conn. 499; 
Christopher v. Mayor, etc., 13 Barb. 567, 571; Stuyvesant v. Pearsall, 
15 Barb. 244; De Baun v. Mavor, etc., IG Barb. 392; Sharpless v. 
Mayor, etc., 21 Pa. St. 147, 158; Moers v. City of Keading, Id. 188; 
City of New London v. Brainard, 22 Conn. 552 ; Merrill v. Plainfleld, 
45 N. H. 12G. 

The suggestion is made in the brief of the appellant that the only 
citizens of the United States who could lawfuUy réside in the Chero- 
kee Nation were school teachers, army offlcers, and licensed traders, 
and that, consequently, the appellee Tarrant could not hâve been a 
lawful résident and taxpayer of Downingville. But there is no pre- 
sumption that Tarrant was not a school teacher, or an army officer, or 
a trader, and the demurrer admits that he was a résident and tax- 
payer of the town. This was an admission that he was a lawful 
résident, and the payer of a légal tax, and the suggestion in this re- 
gard is unworthy of considération. 

The second proposition of counsel for the appellant is that the com- 
plaint States no cause of action, because the Cherokee Nation had 
the right to revoke in 1896 the dedication which it made in 1871, and 
to sell the land dedicated to public parks free from the trust with 
which it was impressed. The désignation of this land as parks or 
commons on the plat of the town of Downingville, which was ac- 
cepted and approved by the nation in 1871, was, in légal eiïect, a 
grant of the land for the exclusive use of the public for park purposes, 
and a warranty on the part of the nation, which owned it, that it 
would never claim or use it for any other purpose. The purchase of 
lots in accordance with this plat by the inhabitants and taxpayers of 
Downingville, and their imposition upon themselves and their ex- 
penditure of taxes to care for and improve the parks was an accept- 
ance of this grant and covenant. Bell v. Railroad Co., 63 Fed. 417, 
419, 11 C. C. A. 271, 272, and 27 U. S. App. 305, 308; Beatty v. 
Knrtz, 2 Pet. 565, 583; City of Jacksonville v. Jacksonville Ey. Co., 
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67 m. 540,542; Le Clerq y. Trustées of Gallipolis, 7 Ohio, 218, 221, 
pt. 1; Village of Princeville v. Auten, 77 111. 325, 330; Brown v. 
Manning, 6 Ohio, 298. After the mayor and town council of the town 
of Downingville was incorporated by the Cherokee Nation, aud after 
it took possession and control of thèse parks, this giant and accept- 
ance became a threefold 'contract. It was an agreement- between 
the nation and the public,^-tfae people for whose use the title of the 
parks; was held, — an agreement between the mayor and the town 
council of the town of Downihgville and thèse people, and an agree- 
ment between the nation and the municipality; and ail parties to 
this agreement were equally bound to hold and keep the land em- 
braced within thèse parks sacred to the exclusive use of the public 
for park purposes. It is not claijned that a private proprietor, who 
had platted and dedicated land for a park in this way, could lawfully 
revoke that dedication, andsell the park for private use, after lots 
had been bought, and thie park had been improved in reliance upon 
the plat. The contention is that the Cherokee Nation was a trustée 
for and represented the public, and that its sale of the parks was a 
lawful release of the right of thè public to use them as such by their 
légal trustée and représentative. In support of this view counsel for 
the appellent cites Clarke v. City of Providence (R. I.) 15 Atl. 7(J5, 
766, an.d Commissioners v. Armstrong, 45 N. Y. 234. In thèse cases, 
however, the state simply authorized the municipalities to appropri- 
ate the parks within theiir limits to other uses. The State did not as- 
sume in either case to appropriate a park to its own use, or to sell 
it for its own beneflt, as the Cherokee Nation does in the case at bar; 
so that thèse décisions do not rule this case. Moreover, the nation, 
in the case in hand, is the grantor and covenantor, and upon indis- 
putable principles it cannot be at the same time the grantee and the 
covenantee, or the agent of such grantee and covenantee, to release 
to itself the grant and covenant which it lias made. SIcKinley v. 
Williams, 74 Fed. 94, 95, 20 C. C. A. 312,313, and 36 U. S. App. 749, 
752, and cases there cited: Besides, we are unwilling to concède that 
a nation or a state which becomes the proprietor of a town site, plats 
it, and dedicates its streets and parks to public use, has any greater 
or better right to revoke or avoid its grant or covenant than a private 
proprietor would havè. It may be that either, before any rights hâte 
accrued, cah revoke the dedication, but, after lots hâve been sold, after 
streets hâve been graded, âfter parks hâve been cared for and im- 
proved according to the plat, — -in other words, after rights hâve 
vested in reliance upon the dedication,^-we deny the right of nation 
or of individual to revoke it, or to release or .destroy the right of the 
public to the exclusive use of the parks and streets for the purposes 
for which they were granted. Natiénsj states, and municipalities 
hâve and exercise two classés of powers,^one governmental, by 
which they rule their people; the other proprietary or busioess, by 
which they earry on their business affairs as légal personalities. 
The same fundamental principles of justice, of law, and of equity 
govern them in the exercise of their powers of the latter clàss which 
control the acts of private individuals. Illinois Trust & Savings 
Bank v. City of Arkansas City, 76 Fed. 271, 282, 22 C. C. A. 171, 182, 
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and 40 U. S. App. 257, 277, and cases there cited ; U. S. v. Northern 
Pac. R. Go. (0. G. A.) 95 Fed. 864, 880. When the Cherokee Nation 
platted the town of Downingville, and when it undertook to revoke 
the dedication which that plat evidenced, it was not exercising its 
governmental, but its proprietary or business, powers, and it was sub- 
ject to the same principles of law and of equity, and to the same raies 
of estoppel, that would hâve governed a private proprietor under like 
circum stances. A nation, state, or municipality which dedicates 
land that it owns in the site of a town to public use for the purpose 
of a park is as conclusively estopped as a private proprietor froni re- 
voking that dedication, from selling the park, and from appropriating 
the land which it occupies to other purposes after lots hâve been 
sold, after the town has been settled, and after the park bas been im- 
proved with moneys raised by the taxation of its résidents and tax- 
payers in reliance upon the grant and covenant which the dedication 
évidences. Monongahela Nav. Co. v. U. S., 148 U. S. 312. 341, 13 
Sup. et. 622; Rutherford v. Taylor, 38 Mo. 315, 319; Warren v. 
Mayor, etc., 22 lowa, 351; Ransom v. Boal, 29 lowa, 69; Price v. 
Thompson, 48 Mo. 361, 365; Cîommissioners v. Lathrop, 9 Kan. 453, 
463; McCollough v. Board, 51 Cal. 418; Harris Go. v. Taylor, 58 Tex. 
690, 695. As the Cherokee Nation had no right to take possession of 
or to occupy the parks in the town of Downingville for the construc- 
tion of résidences in the year 1896, the appellant, Davenport, acquired 
no such right by his purchase from that nation, and the injunction 
was rightfuUy granted. The decrees of the United States court of ap- 
peals in the Indian Territorj' and of the United States court for the 
Northern district of the Indian Territory are aiïirmed. 



CENTRAL TRUST CO. OF XBW YORK et al. v. DENVER & E. G. R. CO. 

(Circuit Court of Appeals, Eighth Circuit. October 23, 18»9.) 

No. 1,216. 

1. Rait.boads — Use of Track in Common— Mutual Duties and Liabimtiep. 

Where a railroacl company leased to anotlior Company tlie riglit to use 
a portion of its track, and thereafter eacli company ran its trains over 
such traelt, in cliarge of its own employés, altliougli tliey iinited in pni- 
ploylng a Joint superintendent and train dispatetiers, tlie use by eacli was 
in common with the other, aud not a joint use, and eaeh was bound to the 
use of due care to avoid injury to tlie trains of the other, and liable to 
the other for such an injury resulting from the négligence of its servants. 
Such duty and liability also rested upon a receiver operating the trains 
of one of the companies imder a continuation of the agreement. 

2. Same — Ltability pob Tokts op Lesbee. 

A rallroad company, which has leased to another company the right to 
use, in common with itself, a portion of its track, is liable to its own 
passengers and shippers for injuries received by reason of tlie négligence 
of the servants of its lessee in the opération of trains upon such track. 

3. Bamb— Clatms against Receivek— Mode «p Establishing. 

Where a collision occurred between a rallroad train being operated by a 
receiver and a train of another company, through the négligence of the 
receiver's servants, and the damages sustained by the other company are 
readily ascertainable by the court, it is proper to adjudicate and allow 
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, its clalip tberefor on a petitibn of; Intervention ffled in the suit In whicli 
the receiTer was appointed, withoiit requiring it to be litigatetj and estab- 
lished in an action at law. 

4. Same— Effbct of Sale or Boad. 

In such case, the fact tbat before the hearing of such clâlm the road in 
the hands of the receiver has been sold does not affect the rigbt of the 
court to détermine and allow the elaim in the matter of the receivership, 
where the sale was made subject to the right of the court to charge the 
purchaser with ail liabilities incurred by the receiver before deliveriiijf 
possession of the property; tlic purchaser being niaclea party, and permit- 
ted to make auy défense which the rèceiver might hâve urged. 

5. Same— Evidence— Mode op Making Pkoop. 

In passing upou items of damage claimed in such proceeding, it being 
a matter relatiug to the administration of the rèceiver, it is proper for the 
court to reeognize the methods of proof commonly accepted as satistactory 
by railroad compaiïies in cases of sueji losses. 

6. Same^Allowance op Ij^tehést. 

'Jilie allosvance of interest on the claims allowed froni the date when 
the décision was flied on which the decree was afterwards entered was 
within the discrétion oi: thé, court. 

7. 8ame— Conditions of Decreb. 

A provision of tlie recrée requiring thé purchaser, of the road, who had 
assumed liability for ail claims against the rèceiver,- où notice from the 
intervener of any future claim made against it on accoujit of such Colli- 
sion to compromise and settle such claim or. défend against it, paylug any 
judgment tendered. thereon against the intervener, was proper. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

On and prior to December 24, 1889, the Denver & Rio Grande Railroad Com- 
pany Kheiîein called the "Denver Company") owned and operated a line of 
railroad from Denver through Pueblo, ; Leadville, , and : , Newcastle to Rifle 
Greek, in Colorado; and the Colorado Midland Raihvay Company (called herein 
the "Midland Company") owned and operated a Une of railroad from Colorado 
Springs to Newcastle. The said railroad compauies, being desirous of ex- 
tending their respective railroads to a connection with the Rio Grande Western 
Rallway at Grand Junctîon, ,,Cq1o., on that day entertd into a written agree- 
ment whereby the Denver Corûpany leased to the Midland Company, for the 
term of 5Q,years, an undivlded moiety of the railroad of the Denver Company 
between Kewcastlé and Rifle Creek, a distance of about 13 miles; and on the 
same day the same two companies entered Into a written agreement with the 
iUo Grande Junctîon Railway Company, whlch was then building a section 
of railroad from Itltle Creek to Grand J'unction, tb lease such, section of rail- 
road for 50 years. The said Denver Company and Midland Company thence- 
forth operated the division of railroad betweén Newcastle and Grand Junction 
in common, each running its own passenger and f reight trains thereon, with 
its own employés, and rièither having anyshàre or interest in the business 
of the other. For convehience and safety, they united in emplpying a joint 
superintendent, who had the charge and direction of the movements of aU 
trains and engines on that division of railroad, ànd employed train dispatchers, 
and also had charge of repairs, replacerhents, and Improvements thereon, as 
directed by said two companies. About December, 1893, the Midland Com- 
pany was merged into the Colorado Midland Railroad Company, and later this 
suit waS begun to f oreclose à niortgage upon ail the properties of said last- 
named company, and iû its progress the appellant George W. Ristine was 
appointed sole rèceiver of such railroad corhpany, and directed by the court 
to operate said division of sâld railroad under said lease and agreement; and 
the opération thereof was continued in ail thiugs as theretofore. Pursuant 
to decree of f oreclosure in thls suit, the entire railroad property cov.ered by 
said mortgage was, on September 8, 1897, duly sold to Frédéric P. Olcott, 
sub.iect to the payment, satisfaction, and discharge by, the purchaser of ail 
liabilities incurred by said teceiver before the deliveiy to the purchaser of the 
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possession of said mortgaged property, and reserviug to tbe court the power to 
retake such property in case (lie pureliaser, his sucees-sors or assigns, slionld 
fait to eomply witli any order of the court in respect to tlie p:iynieut and dis- 
cliarge of sucli liability, and providing also for the trangfer of such ohligation 
to any new corporation to which tlie railroad property niight be transferred. 
The said sale w;is duly ratified and contirmed by order of the court in this suit 
on tlie Util day of September, 1897, aud on October ;iO, 18iJT, said P^rederic F. 
Olcott con^-eyed aud transferred said railroad property, sub.i'ect to said condi- 
tion of sale, to the Colorado ilidiaud Kaihvay Company, a new corporation, 
whieh assunied said obligation (aud is called herein the "New Midland Com- 
pany"); and on the Ist day of Novcmber, 1807, ail of said railroad property 
was by said receiver delivered to said New Midland Comjiany, nuder the terms 
of said sale. On the niorning of Septciiiiier 10, 1897, at about 14 minutes after 
midnight, the passenger train Xo. 1 of tlie Deuver Company, going «est, con- 
sisting of an engine and eight cars, was, wdien moving at a high rate of speed, 
between one and two miles west of Newcastle, on the railroad of siiid Denver 
Company between Xewcastle and Kifie Creek, met at a cniTe on siiid railroad 
by a freight train of said receiver, George W. Ristine, going easlward on the 
same single track, causing a violent collision, in whicli the engine aud most 
of the cars of said passenger train were wrecked, and the gas pijies on such 
cars broken, so tliat the gas escapcd, iguited, and exploded, causing further 
wreckage, and, by setting said passenger cars on tire, destroyed inuch property 
on the said passenger train, as well as the engine and many of the cars. Sev- 
eral of the employés and passengers on the same train were killed, and many 
others wounded and in,iured. The said passenger train v.'as running on its 
proper time, as directed by said joint superintendent. and the persous in charge 
of that train were free from fault, and the said collision, wreckage of engine , 
and cars, loss of life, and injury to persons, and destruction of property, were 
wdiolly chargeable to the gross négligence and miseonduct of the conductor and 
engineer of said freight train of said receiver, wliieh was run contrary to the 
directions of said joint superintendent and his train dispatchers. The Denver 
Company flled its pétition in intervention in this foreclosure suit to reeover 
the damages it had sustained through said collision; and for which the receiver, 
as such, was alleged to be liable, and tlie receiver and the said Xew Midland 
Company were made parties to such intervention, and appeared therein, and 
contested the claims of the intei-vener. After issue, and référence to a. spé- 
cial master, upon his report and the évidence taken by him the circuit court 
made the deeree in favor of the intervener which is appealed from. 

Henry T. Eogers (Lucius M. Cuthbert, Daniel B. Ellis, George C 
Preston, and Pierpont Fuller, on the briefs), for appellants. 

Henry P. May (Edward 0. Wolcott and Joël F. Vaile, on the 
brief), for appellee. 

Before SANBOEN and THAYEE, Circuit Judges, and LOCHEEN, 
District Judge. 

LOCHEEN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The section of raik'oad between Newcastle and Eifle Creek upon 
which the collision occurred was the railroad of tlie intervener, the 
Denver Company, and in its possession and use at tlie time of the 
collision. The so-called "lease," as interpreted and acted upon by 
the parties to it, gave to the Midland Company trackage rights for 
its trains over this section of railroad, upon the terms agreed upon. 
The appointment of a joint superintendent to control the move- 
ment of trains and engines over that section and the adjoining sec- 
tion to Grand Junction. also used in cornmon by the two railroad 
companies, with authority to employ subordinate train dispatchers, 
97 F. —16 
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was a proper provision to insure the care necessary to prevent col- 
lisions, while obtaining the fullest use of the single track by both 
companies; and it was matter of convenience to intrust supervi- 
sion over the condition, repairs, and improvements of that division 
of railroad to such superintendent. As each company operated its 
own trains by its ovra servants in the prosecution of its own sep- 
arate business, in which the other company had no interest, the use 
by each company -was in common with the other company, and not 
a joint use; and each company, in the opération of its trains, was 
bound to use reasonable care, under the circumstances, to avoid 
injury to the trains of the other corapaay. The flndings of the 
spécial master as tothe practice in the settlements for live stock 
killed on the line between Neweastle and Grand Junction were not 
immaterial, as they tended to show the practical interprétation of 
the so-called "lease" by the parties, and the character of the actual 
possession and use of tbat section of railroad. 

The receiver had taken the place and assumed the rights and ob- 
ligations of the Midland Company in respect to that section of rail- 
road, and was, as receiver, responsible to the Denver Company foi' 
ail the damages sustained by that company from the said collision 
and the explosion of gas and conflagration which immediately re- 
sulted therefrom; such collision being caused wholly by the négli- 
gence of the servants of said receiver in the management of the said 
f reight train. As the Denver Company then owned, possessed, and 
operated with its own trains the railroad between îs^ewcastle and 
Rifle Creek, on which this collision occurred, it was liable to its own 
passengers, and to the owners of property carried by it on its pas 
senger train, for injuries and losses from the collision, explosion, 
and flre, though caused wholly, as aforesaid, by the négligence of 
the receiver's servants while running hisf reight train upon that 
section of railroad with the permission of the Denver Company. 
Eailroad Co. v. Barron, 5 Wall. 91, 104. See, also, Héron v. Eail- 
way Co., 68 Minn. 542, 71 N. W. 706. The damages sustained by the 
Denver Company were, therefore, not only the loss of its own prop- 
erty destroyed or injured, but included also the amounts it had to 
pay for the immédiate care of its injured passengers, and of the 
remains of such as were killed, and the amounts it was required 
to pay its passengers, and owners of property on its passenger 
train, in satisfaction for their injuries and losses from the colli- 
sion. This disposes of ail assignments of error which question the 
right of the intervener to bave any relief. 

On reviewing the action of the circuit court as to the spécifie 
items of damage allowed to the intervener, it should be borne in 
mind that the court was not simply engagea in the adjudication of 
issues between ordinary litigants. In this foreclosure suit it had 
taken possession of the railroad property, and was operating the 
railroad by its receiver, and was thus exercising administrative 
functions, temporarily, in connection with and in aid of the fore- 
closure suit. The damages claimed in this intervention against the 
receiver because of the torts of his employés in the movement of 
one of his trains would, if allowed, be classed as operating expenses 
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of the railroad under the receiver. 20 Am. & Eng. Enc. Law, 385. 
ïlie court, in considering thèse claims, was supervising the action 
of its own receiver in the administration of tlie business of the rail- 
road, and, for the purpose of directing his action, could properly 
ascertain his liabilities according to the business methods cus- 
tomarilT adopted by careful and prudent railroad corporations un- 
der like circumstances, avoiding needless delays and vexations and 
expensive litigation, where the right of the matter was obvions to 
the court, and where it could see that no real dispute as to facts 
existed. The fact that before the hearing a sale of the railroad 
property had been made upon the condition referred to did not 
change the nature of the proceeding further than to make it nec- 
essary that the New Midland Company, becauseof its assumptionof 
ultimate responsibility, be made a party to the intervention, with 
the right to présent any objections or défenses against the claims 
which the receiver might hâve urged. The intervention was still 
a proceeding in the matter of the receivershit» in the foreclosure 
suit, as much as if the railroad, at the time of the hearing, was still 
in the hands of the receiver ; and the court, if clearly satisâed that 
the receiver was liable, and that the showing fixed the amount of 
a claim beyond doubt or serions contention, would properly allow 
it, without the delay and expense of formai litigation. If a claim 
were for unliquidated damages, — as for personal injuries from a 
moving train of the receiver, the amount being in dispute, as well 
as allégations of négligence and of contributory négligence, — it 
would, from its nature, hâve to be determined by a jury in an ac- 
tion at law, as was doue in Thompson v. Eailway Co., 35 C. C. A. 
357, 93 Fed. 384, although any judgment obtained by the claimant 
could only be satisâed in the intervention in the foreclosure suit. 
The same course would hâve to be taken, as to the trial of such a 
claim, if the receivership were still active. But it would hâve been 
an abuse of the power of the court in this case, where the right of 
recoverj^ was clear, had it required or permitted extended and ex- 
pensive litigation as to claims, the amounts of which were readily 
ascertainable upon the showings at the hearing, satisfaetory to 
the court, and unquestioned as to accuracy. 

The errors assigned upon the allowance of particular items are 
generally but répétitions or amplifications of the gênerai objec- 
tions going to the right of the intervener to recover any damages. 
As to the claim for damages to rolling stock, |27,771.31, it was, on 
the hearing before the spécial master, agreed and admitted that 
petitioner's Exhibit No. 7, which specifled such damages aggregat- 
ing that sum, was a true statement of the damages to rolling stock 
of the intervener as the resuit of the collision, explosion, and flre, 
and that the intervener was responsible to the Pullman Company 
and the Eio Grande Western Company for their coaches named in 
that statement. This admission left no issue as to the amount of 
that claim. And the same is true in respect to the item of |20o.43, 
paid by the intervener to the United States on account of registered 
mail matter and equipment desti'oyed by the collision and tire, it 
having been admitted at the same hearing that the amount was rea- 
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sonable, and tlie proof of pajment by the intervener sufficient. As 
to the claim for |1,240.75 paid by the intervener to its passengers, 
named in its pétition, in settlement of their respective claims for 
Personal injuries and loss of baggage, the receiver, in his answer, 
admits that at the time of the making of such settlement he con- 
ceded that the amounts were reasonable for the passengers to re- 
ceive on account of such losses and injuries. And so in respect to 
the other items making up the aggregate of $31,803 allowed by the 
spécial master, and also by the court, it is enough to say, withont 
going further into détails, that the évidence sufSciently showed 
that they consisted of settlements for damages to property carried 
on intervener's train', and in paj'ments of expenditurés made nec- 
essaryby and resulting from the collision; ail of which were ac- 
tually and properly paid by the intervener. Neither the fact of 
payment by the intervener nor the reasonableness of the amount 
was questioned. Thé général holding tliat the receiver was liable 
to the intervener disposed of ail contention as to thèse items. The 
item of $999.11, for nioneys to that amount paid by the intervener 
to owners of express matter carried on intervener's passenger train, 
and destroyed in the collision and are; tvas properly allowed by the 
court. It was not questioned that tlie intervener had paid that 
amount, upon proofs which, though ex parte, were such as are cus- 
tomarily àccèpted as satisf actory by railroad companies in cases 
of such losses. No suspicion as to the accuracy and correctness of 
such proofs was suggested. The liability of the receiver being 
clear, and the losses and their amounts appearing by customary 
proofs, not contested or questioned as to accuracy, on which the 
payments by the intervener had been made, there was no real issue 
in respect to the item to require or justify any litigation, delay, or 
expense. In supervising the administration of the receiver in re- 
spect to this item, the court rightfully recognized and acted upon 
the methods in use in the common course of earrying on the busi- 
ness of such railroads, and tlie proofs, which might and should 
hâve been accepted as satisfactory by the receiver, «n which to 
recommend to the court the allowanee of the item, had he still 
continued in the active opération of the railroad. Upon the hear- 
ing in this intervention it was as much within the discrétion of the 
court to accept such uncontroverted customary proofs, when sat- 
isfled of the correctness of the same, and thus avoid needless ex- 
pense and delay, as if the railroad were then still under the man- 
agement of its receiver. 

The allowanee of interest from July 14, 1898, the day when the 
décision of the court was flled on which the decree was afterwards 
entered, was made by the'judges who rendered the décision and 
also signed thé decree, and was within the discrétion of the court. 
Frazer v. Oarpet Co., 141 Mass. 126, 4 N. E. 620. 

The provision in the decree requiring the Colorado Midland Kail- 
way Company, upon notice from the intervener of any claim made 
against it on account of said collision, wreck, explosion, or confla- 
gration, to compromise and settle such claim or défend against the 
same, paying any judgment rendered thereon against the interven- 
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er, with interest, costs, and reasonable counsel fées, is a proper 
provision for the satisfaction of the liabilities of tlie receiver in 
conformity with the condition of the foreclosure sale above re- 
f erred to. 
ïhe decree of the circuit court is aflrmed, with costa. 



THOMAS V. CINCINNATI, N. O. & T. P. RY. CO. 

(Circuit Court, D. Kentucky. April 13, 1899.) 

1. Mastkr and Servant— Railroads— Relation of Yard Master— Fellcw 
Servants. 

A yardmaster of a railroad, who is made responsible for tbe condition 
of tlie yards at the terminus of a division, directs the incoming and the 
starting of trains, and is authorized to employ and discharge men, but 
who is subject to the orders of the superintendent and train nmster, is a 
fellow servant of the foreman of a switching gang employed in the yard 
under him.i 

8. SaMR— COMPETENCY TO RuN EîïQINE. 

Evidence that a yard master had occasionally run engines, and could 
handle them with perfect safety, is sufHcient to establish his competency 
to run a switch engine in the switching yard, though he may never hâve 
passed the examination for engineers. 
8. Bame. 

That one handling a switching engine was reckless in a partlcular in- 
stance does not prove Incompetency. 
L Samb— Derailment— Pailure of Yard Master to Givb Proper Instruc- 
tions. 

In an action for death by the derailment of a train, it appeared that 
there had been plaeed in the tracis an automatic switch, intended to be 
ordinarily set by hand, and depended upon as automatic ouly in emer- 
gency. The yard master in charge of the traek informed the employés 
using tbe switch that it would work automatlcally at ail times, and a 
train attempted to be run across the switch when not set was derailed, 
causing the death of an employé. Meld, that the yard master's f allure to 
communicate the proper use of the switch to the employés using It was 
a breach of duty for which the railroad company was liable. 

Intervening Pétition of Mary E. Gray, Administratrix of Fletcher 

B. Gray, Deceased. 

Mary R. Gray. administratrix of Fletcher B. Gray, deceased, bas flled her 
Intervening pétition seeking to recover damages from S. M. Feltoo. receiver, 
appointed undw nn ordpr of thia court herein, and engnged in tlae opération 
of the railroad of i\w Cincinnati, New Orléans & Texas l'acitlc Kailvvay Com- 
pany. Fletcher I'. iîvny was employed as a yard couductor or torenian of the 
switching gang in ilie yarils of the receiver at Somerset, Ky., which is the 
north terminus of tlie Chattanooga Division of the railroad. The second 
amended pétition avers tliat on March 2(1, 18i)3. coml)laiuanr's décèdent, while 
at work as defi'ndant's employé in the capacity of forenmn of the yard crew 
lu the yard at Soui(>rstt, Ky., was killed by llie derailment of a caboose, and 
its conséquent collision with a box car on the side track of defendant's rail- 
way, which derailment and collision occurred without fault of the complain- 
ant's décèdent, but was caused by the négligence of the said défendant, his 
agents and employés, in causing said caboose to be operated over a détective 
track, over a switch of dangerous and détective construction and condition, 

1 As to who are fellow servants, see notes to Railroad Co. v. Smith, 8 C. C. 
A. 668, Railway Co. t. Johnston, 9 C. C. A. 596, and Flippin v. Kimball, 31 

C. C. A. 286. 
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and l)y a careless and incompétent yard iaa,st^r of said défendant, by whose 
négligence tlie caboose was propelled at a dan'gerously high rate otspeed over 
said defective tracli; that.the défendant l^neU', or could by the use of ordinary 
care liave Icnown, of said defective condition of the traclt, aiid of the unfitness 
and Incompetency of said yard master, and of which complainant's décèdent 
did not kno-s\[, .nor could, by the exercise of ordinary care, hayeknown. The 
recelver, in his answer, denied that ttie tracli was détective, th'at the switch 
was of a dangerous construction, that tlie yard master was careless or incom- 
pétent, or that the accident occurred by reason either of such traclc, such 
switch, such incompétent yard, master, or because of tlie high rate of speed at 
which the train was going. ïlie issue was réferred tb a ma'ster, who bas 
found the facts: , . . . 

"The décèdent, Ifletcher B. Gfray, was yàrd foreman in the Somerset yards. 
Fred Cook was the gênerai, yard master of^the Somerset yards. Oij Jlarch 26, 
1893, the yard was crowded witli cars. The engineer of one of the switch 
engines— Stokes— had gone home to bis dhmer. The yard master, Cook, belng 
anxious to expedlte the worU, took charge as engineer, of the switch engine 
during the absence o£ Stokes, and began doing work with it in the yards. 
The décèdent, Gray, yard foreman, was gssistlng him in this work. One 
Garrett was acting as fireman on thisr-switoh .engine with Çook. George T. 
Moon, who waa then a freight conductor, and one Melville Ramseyj who was 
then a switchman of the Southern, were asslating in this work. The switch 
engijie «ame from the north part of the Somerset yards to a point below the 
yard office, baokipg down, pushlng one caboose and puUlog two. The train 
was going fttft rate of speed vftrjously estiipatedby vyltnpsses both for plain- 
tiff and défendant at from lé to 25 rnlleg per.hpiir, Whlle gojng at this rate 
of speed, said Moon, Fletcher B. Gray, and said Ramsey were standing on the 
south end of the caboose, which was b«lng Piushed south by the engine over 
the main track, it belng the caboose of said Moon, the freight conductor. 
Several days before the day of the accident, which occurred Sunday, there had 
beeri put in the yard two àutomatic switcïiesi Tbese swltches were called 
automatic, not because they .were expected at flJl times to worlj automatleally, 
without belng thrown by a switchinàn or employé of the road, but they 
were useful in cases of emergency or ^cident, and, in the event of a car or 
engine accidentally running into said switCji, |t vi,'as expected that the switch 
would throw itself , and thereby prevent à afers.i|lUhent, or damage to the switch 
or track. They were not swltches either new or hbvel in construction, al- 
though they were never before Jn th^t yard, but switches which had been in 
use on other roads for years past, and" Werè known tp be good standard 
switches. This switch,. it .was .intended, should'be handled by the switchman 
as other switches were. It Ayas not a labor-saving device in the sensé that it 
did not . Ijavjç to be moye^,,by a swiljcliman, but it was intended to prevent 
derailments in case the switch was mi9i)làced. Mr. Felton, the receiver, states 
that they were never intended to be used automatically in'rëgular service. It 
was only in case of emergency. that the automatic switches were expected to 
be brought into play at ail.' Whlle this train of which the yard master was 
acting as engineer was thus proceeding south wardly along the main track, 
this automatic switch was set so that, if it did not work automatically, or 
was not thrown by a switchman, the train would continue, not along tlie main 
track, but would be switched off on a side ' traciv to the lef t (that is, the east 
side of the main track), where, a few feet distant from the switch, other cars 
were standing. The train, without slacking speed. ran into this switch, and 
im.mediately the caboose left the track, and coUldedwith the cars on the side 
track, killlng Gray, and causiiig a wreck of the engine, of the caboose it was 
pushlng, and of the two cabooses the engine was pulling. » * * The évi- 
dence clearly shows, as herètofore stated, that the switch was intended to act 
automatically only in case of emergency. Although it had not been oiled, I 
belleve It was in such condition that there would bave been no difficulty for 
any employé or servant of défendant to throw the switch. It is also probable 
that the switch might bave thrown itself, provlded the cars liad not been 
running at sueh high rate of speed; but,, going at such high rate of speed and 
with a caboose in front, which is many.itoris lighter than an engine, I belleve 
the switch would not bave thrown itself, whether oiled or not. The switch 



THOMAS V. CINCINNATI, N. 0. & T. P. RY. CO. 



247 



was not intended to be run through in this manner, oiled or not oiled, and I 
cannot conclude from the évidence that tlie switch would, under tlie circum- 
stances, tiave worlied automatically, and tlirown itself, even if oiled. Tlie 
négligence, ttierefore, if any, consists not in failing to oil the switcli, but in 
iising it in a way for whicli it was not iutended. It is contended in behalf 
-of plaintilï that the men iu the yard were informed by the yard niaster, Cooli, 
that this autoniatic switch did not hâve to be thrown by tlie men, but that the 
trains or cars themselves would throw the switch, and that during the two 
or three days that the switch was in opération the men so believed, and acted 
on that belief; and from ail the évidence ou thig point I am elearly of the 
opinion that Cook, the yard niaster, did not only believe that the switches 
were intended to be used without having the men themselves throw them, but 
that he did so use the switches, and informed the men under his charge that 
they were to be so used, liimself sctting them the example. Therefore, as I 
View the case, the whole question of the liability of défendant is determined by 
the fact of whether or not Cook, the yard master, was a fellow seiTant of 
Gray, the décèdent. ïhe évidence discloses that Somerset was what is known 
.as a 'division terminal.' It is the half-way point between Cincinnati and 
Chattanooga, and it is at this point where trains are made up to go both north 
and south. The yards are shown by the évidence to be %-ery large. One 
iof the witnesses testifies that 15 or 20 miles an hour, the rate at which this 
train was going, was not too high rate of speed, as they were going from tlie 
north to the south end of the yard which was 'something like half a mile.' It 
was over thèse large division terminal yards that Cook was gênerai yard 
master. As to the power and authority given to and exereised by hiiu in this 
capacity, Mr. Ifelton testiiied: 'Q. You spoke of the yard master as one of the 
ofïicers of the company, classing him with the superintendent, and I forget 
what other ofiicer. Over what employés has he authority as an offlcer of the 
■Company? A. The yard master has charge of the yard and the yard crews 
and the train crews, while in the yard llmits. He has entire charge of the 
operating of the yard.' 'L'he rules of the company in force at the time of the 
accident relatiug to the yard master's duties were as foUows: By rule 134, 
as yard master, Cook had charge of the yards where the trains are made up, 
the movements of trains therein, and the force employed. By rule 135 the 
.yard masters are responsible for tlie prompt transportation of cars, and the 
prompt movement of ail cars within the limits of their yards. They must be 
. famillar with the rules of the freiglit service, and with the duties of every 
employé connected with freight trains, and will require the prompt and effi- 
cient discharg<! of those duties in the yards. By rule 139 they must not 
permit a train to start with an engineman, conductor, or brakcman who is 
under the Influence of liquor, or uuîit for duty. By rule 142 they must see 
that their cars are kept in good otxier, that cars are properly inspected, and 
that those re(iuiring repairs are sent to the shop. One of the defendant's 
witnesses (Moon) tersely states the duties of the yard master as follows: 
■•AU in the yard is subject to his orders.' Considérable testiniouy was taken 
on the question as to whether or not Yard Master Cook, while actiiig as en- 
^ineer, ought to obey signais sueh as décèdent. Gray, might hâve given him 
while runniug the train. AU this, however, I thiuk is immaterial. Of course, 
«uch signais as to go ahead, or to back up, or to go slow, and the like, would 
hâve to be given by the foreman, brakeman, or any other person on the train 
to the engineer operating the train; but this does not mean that the yard 
master is in any resptx't whatever deprived of that power and authority which 
he possesses as yard master. He is none the less ;iard uiii.^ter, with ail the 
powers and duties of the ottice, whatever work he may temporarily assist iu 
doing. * * * Believing, therefore, it is dear that Yard Master Cook is a 
vice principal of the company, and that he did not to any extent whatever 
lose that character while acting as engineer, it liecomes necessary to ascertain 
whether Gray met his death through either the négligence, iucomppfency, or 
■unskillfulness of said Cook, and, if he did, the défendant company sliouUl be 
•held liable. In the flrst place, Cook should not hâve taken charge of the en- 
.gine. While there is sonie conflict in the testimony as to his capacity to run 
an engine, the statement of Mr. Griggs, the superintendent, Is that he has 
never passed the examination which was required for an engineer; that he 
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(Mr. Griggs) had seen him move engines occasionally; and that he tliouslit he- 
mlghtliandle an engine in the yards, but that tlie yard master had no author- 
Jty to handle an engine. The présent yard master, Jones, witness for dé- 
fendant, testified that Coolt could handle an engine wîth perfect safety; but 
Whitelj"-, for plaititiff, testified that he had known Cook intima tely ror 10 
years, and had never known him to run an engine. Moon (defendant's wit- 
ness) had known Cook since 188G, and during ail that time he had not, to 
Moon's knowledge, had any expérience as an engineer. Viekey, plaintifE's 
witness, testilîed that he had Imown Cook intimately for 13 years; that, if 
he had any expérience as an engineer, he did not know of It, but that he liad 
seen him use an engine a fevv times, when the engineer was absent, without 
an accident. Cook, whose testimony was taken in Mexico by défendant, no 
one being présent for plaintifC, testified that he had become familiar with the 
opération of locomotives from his twenty-two years of railroad expérience, \ud 
had handled them quite often. He did not state that he was a skilled or com- 
pétent engineer, or that he had ever passed an examinât! on as engineer, or 
that he had éver regularly run an engine. Upon such state of fact, Cook had 
no right whatever to take charge of and run the switeh engine, either during 
tîie absence of the regulâr engineer at dinner, or at any time whatever. The 
fact that the yards were crowded, and time was pressing, afCords no reason 
"why an incompétent person should run the engine. There ean be no question 
but that, had Cook, by reason of his authority as yard master, employed a 
man to run this switeh engine, who had never, taken the course which en- 
gineers take, and had never passed the necessary examination, the défendant 
would be liable for any damage oceasioned by such person's négligence or 
incompetency. Such being the case, the défendant is liable, if Cook, having 
such authority and power to employ an engineer, himself took charge of the 
engine. Further, Cook's conduct was In direct violation of rule 342 of de- 
fendant. In force at that time, which Is as foUows: 'It is the duty of the 
engineman to handle his own engine at ail times, but the flreman may do so 
at the station, in the immédiate présence of the engineman, or when, by 
necessity, the engineman is temporarlly absent: provided, the master me- 
chanic bas declared him compétent.' Further, as heretbf ore stated, it was 
made the duty of the yard master, urider rule 345, to be familiar with the 
duties of every employé eonnected with the freight trains, and it was his 
duty to enforce obédience to thèse rules. Although the testimony of Mr. 
Felton, Mr. Griggs, and others leaves no question as to the manner in which 
thèse automatic swltches were to be used, It is clearly évident that Cook did 
not use this SAvitch properly during the several days it was put in, but that 
he informed the men in the yards that- it was td be used in a manner never 
intended, giving them to understand thàt it did not hâve to be thrown by a 
switohman or employé, but that the cars themselves would throw it, it being 
Intended to work automatically; and there is no doubt^ that several times the 
switeh had worked without any one throw'ing it. * * * Gray's statement 
to Moon shows that he had been so informed, and, further, he acted on that 
information, and so lost his life, though he endeavored to slow up the train 
because of its high rate of speed. It is further elear beyond ail doubt that 
Cook at the time of the accident did attetapt to run through the switeh at a 
high rate of speed, khowing It was sèt wrong. George T. Moon, also on the 
platform, one of defendant's wituesses, stated that he did not see Gray give 
any signal, but when he (Moon) told Gray that the switeh was open, he an- 
swered, 'That's ail right,' leavlng the impression on his mind, as he stated, 
that the switcb was safe, and would throw Itself. * * * It was certainly 
gross earelessness and Incompetency to run at such raté of speed knowing the 
switeh was wrongly set. It seems from other testimony that the switeh had 
set itself on several other occasions, and I bavé no doubt but that Cook be- 
lieved it would do so when he ran over it. * * * lï Cook, with his power 
and authority, and the duty he owed defendant's sers'ants, was ignorant of the 
manner in which the switeh should be used, it is an ignorance for which the 
Company should be held liable. The entire opération of the yards was In the 
charge of Cook. Instructions and orders to the men employed in the yards 
came from him. If, therefore, he put in appliances, and wrongfully informed 
the employés of the défendant as to the manner' in which they should be used. 
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and thèse employés, using sucli appliaiices as tlirecteil, are in.iui'ed, the de- 
fendant is eertainly liable. In tliis cas^e the yard master himself, \iy his 
Ignorance of the proper use of the switch, or his négligence, caused Gray's 
death, and, in either event, défendant is liable." 

0. M. Cist, for plaintife. 

ïïarmon, Golston, Goldsmith & lîoadley, for défendant. 

TAFT, Circuit Judge (after stating the facts as above). Tlie 
charges of négligence contained in the second amended pétition are: 
First, that the receiver permitted the opération of the caboose over 
a détective traclv, and, secondly, over a switch in a daugerous and 
détective construction; third, that the accident occurred through 
tlie négligence of the yard master of the défendant in the opération 
of the locomotive, the yard master being a vice principal, and rep- 
resenting the receiver; fourth, that the yard master, even if a fel- 
low servant, was incompétent, and uniit, that the receiver was 
aware of his unfltness and incompétence, and that this caused the 
accident. There is no évidence to show that the track was dé- 
tective. There is no évidence to show that the switch was of a dan- 
gerous construction and condition. There is évidence to show that 
the switch was not sufficiently oiled, but the master finds, and the 
évidence supports him in the vievv, that, even if the switch had 
been oiled, the accident would hâve happened. From tliis it fol- 
lows, of course, that the injury was not caused by the faihire, to 
oil. Third, it is said that the accident was caused by the négli- 
gence of the yard master, and that he was a vice principal, and rep- 
resented the défendant in what lie did. The master found that 
the yai'd master was a vice principal. I cannot agrée in this con- 
clusion. It is true that the évidence shows that the yard master 
had complète control of the yard; he was made responsible for its 
condition; that he was authorized to employ and discharge men, 
and that he directed the ineoming and starting of trains. I do not 
think, however, that under the principles laid down in the Baugh 
Case, 13 Sup. Ct. !)i4, this would put him at the head of one of the 
departments of the railroad. The nature of his duties was not at 
ail unlike that of a station agent, only that lie had more men under 
him. He was subject to the orders of the superintendent, whose 
oiïlce was at the station in Woinerset. He was subordinate to the 
train master. It would serve no good purpose to discuss at length 
or restate the grounds of the rule which must control the fédéral 
courts in determining the question whether an employé is a fellow 
servant or not. They hâve been laid down with élaboration in 
the Baugh Case, already referred to, and hâve been reaftiniied from 
time to time bv the suprême court in numerous cases. Railroad Co. 
V. Keegan, KiO TJ. S. 25!), lO Kup. Ct. 26!): Kailroad Co. v. Peterson. 
1(>2 U. S. 346, IG Sup. Ct. 84:'.; Oakes v. Mase, 1()5 U. S. 3(>3, 17 Sup. 
Ct. 345; Eailroad Co. v. Poirier, 1G7U. S. 48. 17 Sup. Ct. 741; Mining 
Co. V. Whelan, 168 U. S. 80. 18 Sup. Ct. 40. In Grady v. Railway 
Co., 34 C. C. A. 494, 92 Fed. 491, decided by the court of appeals 
of this circuit Mardi 7, 189!), it was held that the foreiiiaii in charge 
of the freight-car repair shops, the immédiate subordinate of the 
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master car builder, who had control of the work of car repairs, — a 
branch of the mechanical department of the road, at the head of 
which was the master mechanic, — was a fellow servant of the work- 
man who, it was chargea, was iajured through his négligence. In 
that case the court said: 

"The Baugh Case bas set such limits to the vice-principal doctrine that it is 
exceedingly difficult to suggest a position outside of those of the superin- 
tendents or acting superintendents of the varions great departments of the 
road, the ineumbent of which is not to be regarded as a fellow servant of ail 
the other employés. ïhe Ross Case, 112 U. s. 377, 5 Sup. Ct. 184, it is said, 
has never been expressly overraled. This is true, but it bas been so limited 
to its pecuUar facts as to malse it of no force as authority in any case wbere 
those facts are not exactly presented." 

The exception to the flnding of the master that Cook was not a 
fellow servant of Gray is sustained. 

The next charge of négligence is based on the employment of 
Cook as a yard master when he was known to be incompétent. 
There is not the slightest évidence that Cook was not a good yard 
master. But it is said that he was an incompétent engineer. It 
is sufflcient answer to say that he was not employed as engineer, 
and, if he discharged duties not assigned to him, the company is not 
responsible for this breach of duty unless he was a vice principal, 
— as he was not. But the argument is, and it is supported by the 
conclusion of the master, that Cook had authority to employ en- 
gineer», and in doing so he was discharging a personal duty of 
the receiver, owing to G-ray, to use due care in the sélection of 
such engineer; that when he assumed to act as engineer he was 
employing himself; that he knew he was incompétent, and, as he 
represented the company in the act of employing, the company was 
responsible for the resuit of such employment. The first objec- 
tion to this position is that there is no allégation in the pétition 
under which it can be maintained, and the second is that the évi- 
dence does not sustain the conclusion that Cook was not compétent 
to run an engine in the yards. I hâve read the évidence on the 
question of the competency of the yard master both as a yard mas- 
ter and as an engineer, and I do not think that it established that 
be did not bave sufflcient knowledge to run a switch engine in the 
switching yard. He was undoubtedly recldess in the case before 
us, but a single instance of recklessness does not prove incompe- 
tency. The évidence to prove his incompetency is of a négative 
character, and most unsatisfactory, and it does not, it seems to me, 
contradict in any material way the direct and affirmative évidence 
that he did not know enough about an engine to run it in the yards. 
The exceptions to the flnding of the master on thèse charges of nég- 
ligence are sustained. 

I thInk, however, that there is another ground of négligence clearly 
established by the évidence, which the court, in order to do justice, 
ought not to ignore, and ought to give the petitioner an oppor- 
tunity to introduce into her pétition by amendment. The évidence 
and the flndings of the master make it clear that the real reason 
for this accident is to be found in an attempt of the yard master. 
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and tlie acquiescence of the other employés who were with him in 
that attempt, to run through an open switch on the supposition 
that the switch was intended to work automatically at ail times, 
and to save the necessity oî turning it by hand. It is further clearly 
shown by the évidence for the receiver that the s\Yitch had not such 
purpose. The switch was placed where it was witli the hope that 
in cases of accident when cars ran through an open switch the 
breaking of the sv/itch points would be avoided by automatic action 
in the switch itself. It was not intended that employés should 
deliberately run through an open switch, relying on the opération 
of the automatic device. It was not a labor-saving machine. It 
was only to be used in an emergency. It was like an eniergency 
bralce in an elevator, or a device for breaking the fall of the cab 
at the bottom of the elevator in case the cable breaks. Such de- 
vices are not intended for constant use, and a servant who puts 
them to such use cannot complain if they do not always operate. 
They are safety appliances to be used in case of accident, and can- 
not be relied on in the regular course. It was a persoual duty of 
the Company to plaintilî's décèdent, as one of its employés, to com- 
municate to him and to ail other employés using the switch the 
inoper limitation upon its use. ïhis was not done. Had the yard 
uKister been informed that the automatic device in the switch was 
ouly to be depended upon when it could not be helped, but that in ail 
ordinary circumstances it was to be used as an ordinary hand switcli, 
and had he communicated thèse rules for the use of the switch to 
liis subordinates, it is clear that this accident would not haA^e hap- 
pened. Gray, standing upon the front platform of the caboose, see- 
ing the open switch, would undoubtedly hâve signaled to Cook, who 
was running the engine, to stop until the switch could be turned. 
(^ook would hâve stopped, and in that case there would hâve been 
no collision. It is a personal duty owing by the niaster to the 
servant in a dangerous and complicated business to prescribe rules 
sufficient for its orderly and safe management, and to keep his serv- 
ants informed of those rules, so far as they may be needful for their 
guidance. Kailroad Co. v. Camp, 31 U. S. App. 213, 13 C. C. A. 233, 
and 65 Fed. !J52; Slater v. Jewett, 85 X. Y. 61; Sliear. & K. Xeg. 
i'5th Ed.) § 202. It is further the pei'sonal duty of the master to 
avoid exposing his servants to unusual risks by giving warning to 
them of the périls to which they may be exposed in the use of ma- 
chinery, where the servant has not the sarae opportunity to know 
the dangers of the machinery that the niaster has. In the présent 
case this switch had been put in place but a few days before, and 
the scope for its use had certainly not been properly explained to 
its employés. They had been given to understand by the yard mas- 
ter that it was a labor-saving device, iustead of which it was only 
an emergency switch. To this failure on the part of the receiver 
or his superintendent the accident is directly due. It would prop- 
erly hâve been the yard master's duty to communicate to the em- 
ployés the proper use to which the automatic part of this switch 
could be devoted. If he failed in tliat duty, he failed in a personal 
duty directly owing from the receiver to petitioner's décèdent, for 
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which the receiver can be held liable. It is not tliat the switch 
was defective, but only that its mode of use, resulting from a fail- 
ure of the receiver or his agents properly to regulate it, was négli- 
gent. In Smith v. Baiier [1891] App. Ôas. 325, the plaintiff was 
employed to drill holes in a rock near a crâne worked by men in 
another department of his employer's work. The crâne was used 
for lifting stones which were sometimes swung over plaintiff 's head 
without warning. During the work a stone so swung fell on the 
plaintiff, and injured him. This was held by the house of lords to 
be a defective System of work, rendering the employer liable in the 
event of injury caused thereby. "I think," said Lord Halsbury (page 
339), "the cases cited at your lordships' bar of Sword v. Gameron, 
1 Se. Sess. Cas. (2d Ser.) 493, and Coal Co. v. McGuire, 3 Macq. 300, 
established conclusively the point for which they were cited, — that 
a négligent System or a négligent mode of using perfectly sound 
machinery may make the employer liable." 

The remaining excertions to the report are overruled. The peti- 
tioner is given leave to aie an amendment to her amended pétition 
in accordance with the suggestion herein, and upon the filing of such 
amendment a decree will be entered flnding in favor of the peti- 
tioner in the amount reported by the master, to wit, |8,000. 



TOMLINSON V. CHICAGO, B. & Q. R. CO. 

(Circuit Court of Appeals, Eighth Circuit. October 23, 1899.) 

No. 1,179. 

M.4STEB AND SkRVANT— InJURT OF RaILBOAD EMPLOYE— FBI.I.OW SERVANTS. 

A bridge builder and repairer employed by a railroad company, and fur- 
nished with cars in wliich he and his assistants and tqols are transported 
to places along the line of the road where his services are requlred, the 
usual custom being to attach his cars to some regular train, is a fellow 
servant with the employés in charge of such trains, not only while he is 
engaged in the worli of building or repairing bridges, but also while being 
so moved in his cars from place to place in the diseharge of bis regular 
duties, and he cannot recover from the company for injuries received 
through their négligence while being so transportée! in the usual manner.i 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

S. C. Hinsdale and J. B. Ross, for plaintiff in error. 
Henry F. May (Edward 0. Wolcott and Joël F. Vaile, on the 
brief), for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. John Tomlinson, the plaintiff below 
and the plaintiff' in error hère, was in the employ of the Chicago, 
Burlington & Quincy Eailroad Company, the défendant in error, 

1 As to who are fellow servants, see notes to Railroad Oo. v. Smith, 8 C. C. A. 
GG8. Railway Co. v. Johnston, 9 0. 0. A. 596, and Flippin v. Kimball, 31 
G. C. A. 286. 
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hereafter termed the "défendant," as a bridge builder and a re- 
pairer of bridges on the line of its road. To enable him to dis- 
charge his duties promptlj-, conveniently, and efliciently, two cars 
had been assigned to him for his use, which belonged to the rail- 
road Company, and in tliese cars the plaintifl was in the habit of 
traveling with his tools and materials from place to i)lace wliere 
his services happened to be required. When the plaintifE had or- 
ders to repair a bridge at any particular point on the line of the 
defendanfs road, the two cars that had been assigned to hira were 
usually placed in one of the defendanfs regular freight trains for 
transportation to the place where the work was to be donc, and the 
plaintiff, with his assistants, was in the habit of riding in said cars 
to the place of destination. On arriving at the place of destina- 
tion, said cars would be set ont on a side track as near as possible 
to the place where a bridge was to be erected or repaired, or where 
other work in his line was to be done. On December 5, 1892, the 
plaintifE was ordered to proceed with his two cars from Barr sta- 
tion, on the line of the defendanfs road, to Akron station, and 
there build a snow fence. Pursuant to said order, his cars were 
taken up by one of the defendanfs regular freight trains, known 
as train "No. 150," which consisted at the time of about 35 cars, 
including the plaintiff's cars. The 2 latter were placed nearly in 
the middle of the freight train, there being about 10 cars between 
them and the engine, and 23 cars in the rear thereof. When said 
train reached a point about seven miles west of a place called 
"Corona Station," on the line of the defendanfs road, the train 
parted in two places, one break being between the plaintifiE's cars 
and the engine and the other break being between the plaintiff's cars 
and the rear end of the train. The break was not discovered at 
the time, and the train continued eastward to Corona station, on a 
down grade. When the engine and the cars attached to it stopped 
at said station, the detached cars at the rear end of the train, which 
were then a short distance behind, crashed into the forward cars, 
from which they had been detached, and in this way the two work 
cars, in one of which the plaintifl was riding, were broken up and 
wrecked, and the plaintifl thereby sustained serions injuries. It 
was charged in the complaint which was flled by the plaintifl' 
against the défendant compauy that the employés of the railroad 
Company who were in charge of said freight train at the time were 
guilty of gross négligence, both in permitting the break to occur, 
and in not discovering that the train had been broken up into three 
sections before it reached Corona station. At the conclusion of 
ail the testimony, the learned judge of the trial court directed a ver- 
dict for the défendant upon the sole ground that the évidence dis- 
closed conclusively that such négligence as was proven was the nég- 
ligence of the trainmen who were in charge of the freight train, and 
that the latter must be regarded as the fellow servants of the 
plaintifl. Whether this view of the case was correct or erroneous 
is the sole question presented for décision. 

In Eailroad Co. v. Hambly, 154 U. S. 349, 14 Sup. Ct. 983, it was 
decided that a common day-laborer, who was at work with a gang 
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of sectionmen on a line of railroad, and was injured by the négli- 
gence of a conductor and engineer of a passenger train which was 
moving over the road, could net recover against his employer for 
the injury so sustained, because he and the conductor and en- 
gineer of the passenger train were engaged in the same common 
employaient, and were, therefore, fellow servants. The doctrine 
announced in that case was reiterated in Railroad Oo. v. Charless. 
162 U. S. 359, 16 Sup. Ot. 848; also in Eailroad Oo. t. Peterson, 162 
U. S. 346, 336, 16 Sup. Ct. 843, and in Oakes v. Mase, 165 U. S. 363, 
17 Sup. Ct. 345, and in Martin t. Railroad Co., 166 U. S. 399, 403, 
17 Sup. Ct. 603. It must be accepted, therefore, as the established 
ruie in the fédéral courts, that sectionmen engaged in keeping a 
railroad track in repair and train operatives thereon are fellow 
servants; that the departments in which they work are not so far 
separate and independent as tosever that relation; and that, 
when an employé who is engaged in one of thèse departments is 
injured by the négligence of an employé who is at the time work- 
ing in the other, the master cannot be held responsible for the in- 
jury, unless the servant through whose fault the injury was oc- 
casioned was at the time discharging some personal duty of the 
master, and was négligent in the performance of that duty. Rail- 
road Co. V. Keegan, 160 U. S. 259, 264, 16 Sup. Ot. 269. It is con- 
ceded, apparently, by counsel for the plaintiff, that, if the plain- 
tifE had been hurt while working on a bridge or trestle on the line 
of the defendant's road by the négligence of one of its train oper- 
atives on some passing train, he could not recover for the injurj' 
by reason of the rule enunciated in the foregoing cases, and it is 
clear, we think, that under the circumstances last stated he would 
hâve occupied the same relation to train operatives as a section- 
man engaged in keeping the defendant's tr*ack in repair. 

An effort is made to distinguish the case at bar from a case such 
as is last supposed because the plaintiff was injured, not while at 
work on the road, and engaged in keeping it in repair, but while 
being transported to his place of work. It seems to . be contended 
that while beîng thus carried from place to' place he was not a 
fellow servant of the trainmen engaged in operating the train in 
which his cars happened to be placed. We think, however, that 
the effort to distinguish the case in hand from those above cited, 
in which it was held that the sectionmen and train operatives are 
fellow servants, must fail for the foUowing reasons: It was the 
plaintifif's duty to travel in his work cars to those places along the 
line of the defendant's railroad where his services were required, 
and it was his duty, and it had been his practice, to attach his cars 
to the defendant's freight trains, and go to designated points for 
the purpose of doing such work as he was directed to do. This 
was the manner in which he usually traveled to his place of work. 
He was not a casual passenger on the broken freight train on the 
day of the accident, but he was doing on that day as he usually 
did, and as it was contemplated that he would do when he took 
service with the défendant company. While traveling in the man- 
ner last indicated, he was paid for his time, and was in the same 
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gênerai service as the men who operated the train on which he 
was carried. We can perceive no stibstantial reason, therefore, 
for holding that the relation of fellow servant between himself 
and the trainmen was broken while be was being transported to 
bis place of work, and that it was re-established when he reached 
his destination and actually commenced work, — as we must neees- 
sarily hold if we décide that the défendant is responsible for the 
négligence of its trainmen on the day of the accident. It seema to 
us to be the more reasonable view, considering the circumstances 
under which his work was done, that the plaintilî was a fellow 
servant of the defendant's traininen, both while he was being 
transported on its trains to his place of work and while be was ac- 
tually engagea in repairing bridges, or doing other necessury work 
along the track. It results from this view of the c;ise llîat the 
judgmeut belovv should be affirmed, and it is so ordeiud. 



SLAVEXS T. NORTHERN PAC. UY. CO. ' 

(Circuit Court of Appeals, Ninlh Circuit. October 2, ISOO.) 

No. 506. 

1. WlTNKSSES— C0KVEIÎS.*TT0N -WITH DeCEASED PETÎSON— -PaRTT IN TkTFTÎRST. 

Rev. St. U. S. § 858, provides that the law of the state fn which the 
court is held shall détermine tlie competency of witnesses in the courts of 
the United States. 2 Hill's Code Wash. § 1046, provides that, where a 
party sues or défends as a personal représentative of a deceased person, 
then a party In interest or a party to the record shall not be admitted to 
testify in his own behalf as to any statement made to hiin by such de- 
ceased person. Tlie évidence in an action against a raiiroad company to 
recover for the death of plaintiCf's liusband. wbo was killcd by a land- 
Blide, showed that he was a section man on defendant's raiiroad. and that. 
with another section man, he was engaged in reinoving earth which had 
been deposited on the track, bloektng the passage of a train, by a land- 
sUde from the bluff overhanging the track; that while so engaged, In an- 
Bwer to interrogatories of the condnctor of the delayed train, he stated 
that there was danger of another landslide occurring at any time, that he 
had workcd there liefore, and that they could expect another at any time. 
Udd, that the conductor may testify to snch statements, as he is not a 
party to the record or Interested In the case. 
3. CONVEnsATiON WITH Deckased Person— Rer Gest.s;. 

Such conversation constituted a part of the res gestœ, nnd was relevant, 
as tending to show that décèdent was infornied of the danger to wbicb he 
was exposing himself. 

8. Mastbk and Servant— RAiLROATis—Rni.BS—DuTT of Contittctor. 

In an action against a raiiroad company to recover for the doath of 
plaintiff's husband, caused by his being swept ofC defendant's traelis into 
a river by a landslide, the évidence disclosed that he was one of defend- 
ant's section men; that, witb another, he had been sent out to look for 
d.'tngerous places in the track. liable to bave been caused by the heavy 
rains wbicb had fallen: that the landslide which swept bim into the river 
occurred while he, under the direction of the conductor of a delayed train, 
and pnrsuant to a rule of the com.pany requiring bim to act under such 
conductor's direction, was removijig a previous slide from the track. 
Plaintiff claimed that there was a hidden danger in the bank. Held. It 
was no part of the conductor's business to warn plaintiff of the hidden 
danger, merely because a iule of the company provided that section men 

1 Rehearing pendiug. 
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should, In case of accideat or delay to a train, obey the orders of the con- 
ductor, especially where it was no part of the couductor's duty to know 
about the condition of the bluff, but the care thereof was in part intrusted 
to décèdent. 

4. 8ame— Négligence— CoNDUCTOR—SECTtON Man— Pellow Servant. 

A section man worlving under the direction of a conductor of a delayed 
train in removing an obstruction from the tracli is a fellow servant witli 
the conductor, and the company Is not liable for injuries to one occasioned 
by the negUgence of the other, though a rule of tlie company provides 
that section men shall always asslst the passage of trains, and, in case of 
accident or delay, obey the orders of the conductor. 

5. Same. 

The wife of a section man cannot recover from a railroad company for 
the death of her liusband, who was swept from défendant'» traclvs into 
a river by a landslide, where the slide was caused by the failure of tlie 
crew, of which her husband was a member, to properly drain a bluiï over- 
hanging the traclv, wliere such duty was imposed on them by the rules of 
the company, as such faihire is the négligence of fellow servants. 

6. Same — assumption op Kisk. 

Where section mon on a railroad linow that they constitute the usual 
force detailed for the performance of a particular duty, and during its 
performance they voluntarily expose themselves to a danger of which 
they should hâve known as much as any one, they are deemed to hâve 
assumed the risks incident to their situation, and cannot afterwards com- 
plain that there was not a sufflcient force of men to do the work saf ely. 

In Error to the Circuit Court of the United States for the West- 
ern Divisioû of the District of Washington. 

M. G. Munly, Jas. M. Ashton, and W. L. Sachse, for plaintiff in 
error. 

Crowley & Grosscup, for défendant in error. 

Béfore GILBEET, EOSS, and MORKOW, Circuit Judges. 

EOSSy Circuit Judge. This action was brought in the court below 
to recover damages alleged to hâve been sustained by the plaintiff 
by the death of her husband, Charles Slavens, on Decembér 7, 1896, 
by reason of the alleged négligence of the défendant company. De- 
ceased, Slavens, was a section hand in the employ of the railway 
company; performing the duty, at the time of his death, of track 
walker and night watchman. One Antrim was the foreman of the 
section of the road on which the accident which caused Slavens' death 
occurred, and, on the evening of the accident, detailed, from the sec- 
tion men under his charge, Slavens and one Hughes to patrol it. 
Antrim had then had charge of this section for more than flve years, 
and Slavens and Hughes had worked thereon about four years. The 
night watchmen were usually sent ont in pairs. Hughes and Slavens 
had frequently been companions in the work, and had previously re- 
moved slides alông différent parts of the section. Thèse men were 
sent ont on the road by the foreman in pursuance of gênerai rules of 
the company, which provide: 

"Eule 455. Eôadmasters are responsible for the safety of track, good condi- 
tion of roadbed, fences, right of way, and grounds, and neat and tidy appear- 
ance of stations, buildings, and surroundings. They will frequently examine 
bridges, culverts, water stations, and other Structures, and promptly report 
any defeets or failure to superintend." 
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"Rule 400. Foremen and men in their employ must at ail times hold them- 
selves in rcadiness to aid the passage of trains, and, in case ot accident or 
delay, will obey the orders of the conductors. (See rule 72.) 

"liule 461. Section foremen must pass over and examine their sections 
daily, and ascertain tliat the track, slopes, cuts, bridges, switches, etc., are 
safo, and make necessary repairs. This should be donc in the morning. 

"Rule 402. In case of extraordinary storms or high water, foremen must be 
ont with their men, day and night, with proper signais, and watch those 
places most likely to damage, and take every précaution to prevent accident." 

"Kule 472. The rounds of road watehmen or track walliers must be so ar- 
ranged as to pass over their section in advance of passenger trains, when prac- 
ticable. They will caretully examine the roadway, keeping a sharp lookout 
for broken rails, observe switches, try locks, and see that they are in proper 
order; see that cars clear the main track; examine buildings and other prop- 
erty, and protect the same from theft, lire, or other damage. Should an ob- 
struction or anything occur that would be liable to eudanger trains, the wateh- 
men will at once, after leaving a red signal in the center of the track where 
obstruction occurs, proceed in tlie direction of tiie flrst expected train, and 
place toipedoes on the rail, as provided in rule l',y.i. He will then protect the 
opposite direction in the same way, and then call his foreman, and send word 
to the nearest telegraph office." 

"Rule 72. Six long blasts, repeated at intervais, is notice to trackmen and 
others that the train needs assistance; and ail employés within liearing must 
repair at once to the engine or train, and render such aid as is in their power." 

Slavens and Hughes were acting under thèse gênerai raies at the 
time of the accident, which occurred in the evening of Ueeember 7, 
18!)(>, about three or four miles south of Castlerock, in the state of 
Washington, at which point the defendant's road is located hetween 
a high bluff and the Cowlitz river. ïhe bank of the road at that place 
is from 40 to 60 feet high, with a slope of about 45 deg., and is covered 
with a heavy growtli of brush and undergrowth. On the opposite 
side of the railroad track, and very near it, is the bank of the river. 
The river at the time of the accident was very high; it being the 
season of rainstorms, and it having then been raining for several 
days. While Slavens and Hughes were wallving on the track several 
miles south of Castlerock, a freight train from the nortli overtook 
and passed them. Within a few minutes they heard the whistle of 
the engine for aid, and at once hurried forward to the assistance of 
the train. When they arrived they found that the train had been 
stopped by a slide from the high bank, consisting of soft, mushy 
ground, brush, and stumps. They at once began to reniove the ob- 
structions; being assisted in the work by the train crew, under the 
direction of the conductor. While so engaged, a second slide from 
the same bank occurred, which carried Slavens and Hughes into the 
river, resulting in the death of the former. 

In her complaint, the plaintiff alleged that through its carelessness 
and négligence, and without the knowledge of the deceased, the 
défendant allowed the bank to become insecure and dangerous to its 
employés, including the deceased, who might be ordered or directed 
to work upon or adjacent to its track at the point in question; that 
the défendant ordered the deceased and Hughes to remove the ob- 
structions from the railroad track with ail possible speed, and care- 
lessly and negligently failed to notify or warn the deceased or Hughes 
of the dangers incident to or attendant upon the rem o val of the ob- 
structions; that it was very dark, and that the deceased and Hughes 
97 F.— 17 
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were unable to see, and did not know, and could not by the exercise 
of ordinary diligence hâve known, the true condition of the bank, and 
were unaware of ils insecure and dangerous condition; that it was 
the duty of the défendant to hâve employed a larger number of labor- 
ers to remove the obstructions, or to hâve watched the banic \>^hile the 
deceased and Hughes were removing them, and to hâve warned the 
deceased of the insecure and dangerous condition of the bank, but 
that the défendant wholly disregarded its duty in that behalf. ïhe 
answer of the défendant denied ail the allégations of négligence on 
its part, and, as an affirmative défense, averred that the deceased and 
Hughes were at the time of the accident, and for a long time prior 
thereto had been, in the employ of the défendant as section men and 
laborers, and that, as such, it was their duty to go over and along 
the track of the défendant at the place named in the complaint, 
and other places, for the purpose of inspecting and examining the 
road, to ascertain if any obstructions were upon the track, and to re- 
move any found thereon; that the deceased and Hughes were fellow 
servants in such common employment, and that the deceased was 
familiar with the track and roadbed of the défendant at and near 
the place where the accident occurred, and for a long distance on 
each side of that place, and had frequently passed over and along the 
track in such employment; that Slavens knew of the manner in which 
the railroad was constructed, and the location and situation of ail 
of its banks, and of the bluffs adjacent thereto, and that he could and 
did inspect the same, and that ail danger of slides from the bank 
upon the railroad track was well known to him ; that at the time of 
the accident there were severe storms of rain, and that Slavens knew 
that at such times there was danger of slides from the bank, and 
that he was employed to ascertain and discover such slides, in the 
event of their occurring, and to remove the same ; that the slides in 
question were occasioned by the great quantity of rain which had 
previously fallen, and the condition of the earth, and that Slavens 
well knew thèse conditions, and, as part of his employment, volun- 
tarily assumed the examination of the track and roadbed, and volun- 
tarily assumed the work of removing such slides, and, in connection 
with his fellow servant, Hughes, did undértake to remove one of the 
slides mentioned; that the fallimg of the bank was the resuit of an 
accident, and did not occur through any fault or neglect on defend- 
ant's part in the construction of its road, or in any other way, and 
that ail the dangers arising from the slide, or other condition of the 
bank or bluflf, were open to the observation of Slavens, and were 
known to him; that he was familiar, and had been for years, with the 
locality, and with ail the dangers which could or might arise by rea- 
son of the falling of the banks, or otherwise ; and that he assumed ail 
risk incident thereto by accepting the employment of the défendant 
and continuing to remain therein. The trial resulted in a verdict 
for the défendant, and the cause is brought hère by the plaintiff by 
writ of error. 

There was évidence to the effect that about 17 years prior to the 
accident a ditch was constructed on and along the bluiî above the 
roadway, at varying distances from the rim of the slope of the bank. 
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for the purpose of carrying off the waters. There was évidence tend- 
ing to show that at différent times this ditch was eleaned ont by 
tlie section men so as to admit of tlie passage of the waters, and that 
Slavens himself had sometimes been engagea in that work. There 
was also testimony tending to show that for some tinae prier to the 
accident it had not been eleaned ont, and tliat it had become obstruct- 
ed by leaves, logs, and trees, and that such obstruction resulted in so 
soaking the bank with water as to cause the slides in question. Tlie 
first slide — and tlie one that caused the stoppage of the train, and 
the conséquent calling, by the blasts of the engine, of the section men 
to its aid — was a small one, of some 10 or 12 feet in width, and a 
couple of feet in depth. Wlien Slavens and Hughes came up to the 
train, they at once commenced shoveling the earth and débris from 
the track; and, finding a stump on the track, the engine was, under 
the direction of the conductor, hitched to it, and it was pulled off. 
The crew of the train had lanterns which threw what light they 
could, but the night was very dark. At the trial the conductor of 
the train was called as a witness on behalf of the défendant, and 
after testifying that Slavens and Hughes, upon coming up to the 
slide, looked it over, and then went to work cutting the brush and 
shoveling the dirt, while he held a lantern, that they might, by means 
«f it and the headlight of the engine, see to work, was asked whether 
he had a conversation witli Hlavens while he was so engaged in the 
work, and, having answered in the atïirmative, was permitted, against 
the objection of the plaintilï, to give tins answer: 

"I asked him if there was not danger of another slide coming down and 
putting us ail into the river. He said, 'Yes,' and kind of laughed, smiled,— 
kind of joshing, we were. He said, 'Yes;' we wonld expect that at any time: 
that he had worked there before. and we could expect that at any time. I 
said, 'If that is the case, I guess I will move ont of this mud, to where I eau 
hâve safe footing.' " 

The witness was then asked, and testifled, as follows: 

"Q. What did you do? A. I moved ont. Q. What did he do? A. He went 
on working. I had hardly got out of the mud until I heard a crashing and a 
crackiiig, and started to run, and the slide passed right betwoen back of my- 
self and my brakeman. The brakeman -nas near me,— in the same vicinity. 
The second slide is the one that swept Mr. Slavens and Mr. Hughes into the 
river." 

The action of the court below in permitting the conductor to testi- 
fy to this conversation with Slavens constitutes the iirst ground re- 
lied upon by the plaintiff in error for a reversai of the judgment. The 
other grounds relied upon by the plaintiiî in error, apart from the 
contention that the verdict of the jury was unsupported by and 
contrary to the évidence, grew out of the charge of the court to the 
jury. It was, in part, as follows: 

"The degree of care and prudence which an employer owes bis employé is 
that degree of ordinary care and pmdence which a person of ordinary intelli- 
gence and prudence will naturally, and does usually, exercise for his own 
safety. ït is the duty of an employer to hâve ail tbe appliances for doing his 
work inspected, and kept in a condition fit for use, and so that they eau be 
used with safety. And the place vs'here an employé is set to work should be 
lool-ced after, and, as far as may be, kept in a condition of safety, so that tlie 
men eau work there with safety. It is uot a rule which requires an employer 
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to do an impossible tliing, or to insure tlie absolute safety of an employé 
against injury that may happen to liim if lie is set to work in a dangerous 
place. It is necessary for employers operating works in mountainons places 
or near riyers to employ men to do the very work that is necessary to make 
the places safe to tlie emiployés who engage in the service, and tlie employé 
who engages in that service assumes certain risks. Now, the risks whieli an 
employé does assume himself are of two classes: One class is that of those 
risks which are ordlnarily Incident to the employmeut in which he engages,— 
the ordinary risks which are incident to the employment the employé takes 
upon himself. The other class of risks are those which are Unown to the 
eiiiployê, or which are ohvious, or should be known to liim if he exercises due 
care for his own safety. If an employer has allowed his machinery or ap- 
pliances to get ont of repair, so that they are dangerous to handle, or sends 
an employé into a dangerous place, that.might be safe if due care had been 
exercised, if that is a danger which is out of the ordinary, still the employé 
assumes that rlsk, if lie voluntarily goes there with the knowledge that the 
danger exists, or if that danger is so obvions that in the exercise of his facul- 
ties he could know it. So that this défendant is not liable in this case for any 
resuit happening to Mr. Slavens for going to work in a dangerous place, if the 
évidence shows that the danger was simply the kind of danger that was 
necessarily incident to his employment, or if it was out of the ordinary; if it 
was a danger that was actually known to him, or was obvious to him,— tliat 
the risk was assumed by him, — and tliere is no liability of this defendixnt 
Company in this case to pay damages. If, on the other hand, it appears to 
you from the évidence in the case that the défendant ralhvay company was 
négligent, and that by reason of its négligence a danger existed, which was 
unknown or was not obvious to Mr. Slavens, and that, by reason of his being 
engaged in work exposed to that' danger, the accident happened as a necessary 
resuit of the négligence of the company, so that that négligence can be con- 
sidered as the proximate cause of the injury, then the défendant company is 
liable, and the plaintiff is entitled to a verdict at your hands for such damages 
as in your estimation will be reasonable compensation to her for the loss. 

"The only wrongs that are charged on the part of the railway company, 
which can be considered by you in this case, are the particular wrongs which 
are mentioned in the complaint. The complaint charges tliat the railway com- 
pany was négligent in allowing a bluff along which the track is situated, and 
along the bank of the Cowlitz river, to become in an unsafe and dangerous 
condition by reason of neglect on the part of the company, and the évidence 
in this case is directed to proving that the negUgence— the particular négligence 
— consists in neglecting to keep open a ditch for drainage of tlie water out of 
the hill. That is the question which is submitted to the jury,— whether there 
was neglect on the part of the railway company in that particular; and, if 
you find that there was négligence in that particular, then you must go on 
and consider and détermine the question whether or not that négligence was 
the cause of Mr. Slavens' death, and m that connection will take into consid- 
ération and account the fact tliat the slide — the landslide that occurred there 
before Mr. Slavens commenced to work at that place at removing the material 
from the track— was not the cause of his death. The slide that occurred be- 
fore he went there is not of itself the cause of his death, and the danare" 
created by reason of tliat slide was necessarily obvious to him. While he was 
at work, as the évidence shows, there was a further come-down of material 
from the bluff, and it was that which cai'ried him out into the river. Novr, 
the question for you to détermine is whether the continuation of the sloughing 
of the bluff was caused directly or proximately by the failure of the railway 
company to keep the ditch open and free, so as to drain the water out of the 
hill. 

"Another wrong that is charged in this complaint against the railway com- 
pany is in not baving a sufficient force of men at work in removing the 
earth and material from the track at that place, and to keep watch of eoming 
danger to the men that were at work. Now, I instruct you, as a matter of 
law, in this case, the railway company is not liable for that neglect, and for 
tliis reason: Mr. Slavens necessarily had knowledge of any lack of a sufficient 
force of men to work, or of watchmen to give warning, at the time he went 
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to work, and there is no évidence that there was any sucli coercion exerted 
upon him that he was compelled to go there. He must be understood to hâve 
gone to vi'ork at that place at that time voluntai-ily. and with full knowledge 
on his part of any negleet of the company iu not having a sufficient force of 
men there at that time, if, indeed, there was any such negleet, so that he 
must be understood as having assumed that risk. ïhat is one of the risks or 
dangers that was known to him. 

"Another charge against the company of wrong is in the failure to give Mr. 
Slavens warning of that danger. In the argument to the jury in this case, 
counsel hâve charged Mr. Cochran, the conductor of the freight train, with 
culpability in not warning Mr. Slavens that there was danger in working in 
that place. Now, it is clear that Mr. Slavens himself was as well informed, 
if not better Informed, in regard to that danger, as was Mr. (Jochran, the 
conductor who run the train. Also, the contention is made that for the time 
being, In the work of removing the material and earth from the track, he 
was the foreman of that work, and the représentative of the raihvaj com- 
pany, and acting in the capacity of a vice principal. There is no more reason 
for supi>osing that he had knowledge of the condition of things on the bank 
above, that were ont of view from the track, or that he knew of the exist- 
ence of any hasin or gathering of water upon the hill above, or of there being 
an insufiicient drain, than that the trackmen who walked the track had snch 
knowledge. That ground for charging the railway company witli negleet (that 
is, failure on the part of Mr. Cochran to warn him of any danger) is not suffi- 
cient. The question that is submitted to you goes back of that, and It is for 
you to consider whether there was any negleet on the part of the railway 
company to hâve in a superintending position a man compétent to keep watch 
of the condition of the right of way, and to give warning of any known dan- 
gerous condition by reason of a lack of proper drainage, and whether tliere 
was on the part of the défendant any failure to properly inform the men who 
were required to go to work, when suddenly callod upon in the ni<;httime, of 
any peculiar or unusual condition of things that would be liable to i, suit in an 
injury to them. If the rules of the company had made it the duty of the 
roadmaster or foreman of the section gang, and either one of those officers 
neglected that duty, you may consider that as a question to be decided in this 
case,— whether or not there was in that particular a failure to ' .<! warning 
whieh would amount to a breach of duty on the part of the railway company 
to exercise ordinary care and prudence in warning its employés against dan- 
gers that were unknown to them." 

The conversation between the conductor and the deceased was ob- 
jected to on two grounds: First, becanse of statutory incompetency; 
and, secondly, becanse of irrelevaucy and immateriality. 

By section 8,o8, Kev. St., it is providcd that: 

"In the courts of the United States, no witness shall be oxcluded in any 
action on account of color, or In any civil action because he is a party to, or 
interested in the issue tried: provided, that in actions by or against executors, 
administrators, or guardians, in which judgment may be rendered for or 
against them, neither party shall be allowed to testify against the other as to 
any transaction with, or statement by, the testator, intestate, or ward, unless 
called to testify thereto by the opposite party, or required to testify thereto 
by the court. In aU other respects the laws of the state in which the court 
is held shall be the rules of décision as to the eompetency of witnesses in the 
courts of the United States, in trials at common law, and in equity and ad- 
miralty." 

A statute of the state of Wasliington provides that: 

"Xo person offered as a witness shall be excluded from giving évidence by 
reason of his interest in the event of the action as a party thereto, or other- 
wise: but such interest may be sbown to afCect his cr'edibility; provided, 
however, that in an action or procoeding where the advei-se party sues or 
défends as exécuter, or administrator, or légal representjitivc; of any deceased 
person, or as deriving right or title by, through, or from any deceas"ed person, 
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or as the guardian or coaservator of the estate of any insane person, or of 
any miner under the âge of fourteen years, then a party in interest, or to tlie 
record, shall not be admitted to testif y in his own behalf as to any transaction 
had by him with, or any statement made to bim by any sucb deceased or 
insane person, or by any such minor under the âge of fourteen years." 2 
Hill's Code, § 1646. 

Even if the exception to the général rule declared in the United 
States statute above quoted could be éxtended by any act of a state,— 
which cannot be done (Potter v. Bank, 102 U. S. 163; King v. Worth- 
ington, 104 U. S. 44; Goodwin v. Fox, 129 U. S. 601, 630, 631, 9 Sup. Ot. 
367),— -still the statute of the state of Washington did not render 
the witness incompétent, for the simple reason that the conductor 
was not a party to the record, nor, in any légal sensé, interested in 
the case. The conversation testifled to by him was clearly a part of 
the res gestœ, and both material and relevant. "Déclarations which 
are the natural émanations or outgrowths of the act or occurrence 
in litigation," said the court in the case of EailwayCo. v. Buck (Ind. 
Sup.) 19 N. E. 453, "although not precisely concurrent in point of 
time, if they were yet voluntarily and spontaneously made so nearly 
contemporaneotis as to be in the présence of the transaction which 
they iilustrate and explain, and were made under such circumstances 
as necessarily to exclude the idea of design or délibération, must, 
upon the clearest principles of justice, be admissible as part of the 
act or transaction itself." The déclarations of the deceased, as 
testifled to by the conductor, tended to show that he was apprised 
of the dangerous position in which he was working. But it is con- 
tended on the part of the plaintiff in error that the conductor ordered 
the deceased into this place of danger, and in doing so stood in the 
place Qf the railroad company, that there was a hidden danger in 
the bank, and that as it would hâve been the duty of the master to 
hâve warned the deceased of such hidden danger, if personally prés- 
ent, directing the work, it was equally the duty of the conductor. 
This contention is based on rule 460 of the défendant company, 
which déclares, as has been seen, that "foremen, and men in their 
employ, must at ail times hold themselves in readiness to aid the 
passage of trains, and, in case of accident or delay, will obey the 
orders of the conductor." This rule provides for emergencies. It 
was no part of the duty of the conductor to know anything about 
the ditch on the blulï, or the condition of the bank. In the nature 
of things, he could not know as much about their safety as the de- 
ceased, to whom, in part, their care was expressly committed by the 
company's rules under which he was working. By rules 455, 461, 
and 472, the duty of keeping in order the road, right of way, etc., 
was imposed upon the roadmaster and section men, each of whom 
was a fellow servant of the deceased, and for whose neglect the 
company was not answerable. At most, the conductor, in the mat- 
ter in question, was a mère temporary boss; and even if it be con- 
ceded thatt it was his duty to hâve gone upon the bank and bluff, 
and reportèd their condition to the deceased, his failure to do so 
would likewise be the négligence of a fellow servant, for which the 
common employer is not responsible. Mining Co. v. Whelan, 168 
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U. S. 86, 18 Sup. et. 40; Martin v. Kailroad Co., 166 U. S. 399, 17 
Sup. et. C03, and cases there cited. 

It is also ccntended on the part of the plaintiif in error tliat the 
court below erred in instructing the jury that tlie défendant Com- 
pany was not liable for its alleged failure to hâve a sufficient force 
of men to remove the obstruction froni its track, and to keep watch 
of danger to the men that were at work. There was no évidence 
of any failure on the part of the company to furnish ail the men 
that were needed for the proper opération and protection of the 
road, including the proper protection and préservation of the bank. 
On the contrary, the testimony of the foreman of the section on 
which the accident occurred was to the efîect that he was given as 
many laborers to perform section duty as he required; that on the 
night of the accident he sent out the number of men he thought 
necessary to perform the requisite duty, which they were doing in 
the ordinary and customary way at the time the slide in question 
occurred. It was usual, according to the évidence in the case, for 
the foreman to send out the track walkers in pairs, which was done 
on that occasion. Slavens and Hughes knew that they constituted 
the usual force, and when they were called to the assistance of the 
train, and found it impeded by a slide, it was their duty to inquire 
into their surroundings, and they must be held to hâve assumed the 
risk of the situation in which tliey voluntarily placed themselves. 
Tuttle V. Eailway Co., 122 U. S. 189, 7 Sup. Ct. 1166; Sonthern Tac. 
Co. V. Seley, 152 U. S. 145, 14 Sup. Ct. 530; Railway Co. v. Jackson, 12 
C. G. A. 507, 65 Fed. 48, and cases there cited. 

We would not be justified in holding the verdict contrary to the 
évidence, and are of the opinion that the plaintitï in error has no 
just ground to complain of the instructions of the court below. The 
judgment is afifirmed. 



MUTUAL LIFE INS. CO. OF NEW YORK v. HILL pt al. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1899.) 

No. 518. 

1. Life iK-smiANCE— Place op Contract. 

Wliere an iiisurance company in the state of New York issued a policy 
npon an application made at, and forwarded t'rom, the eompany's office in 
tlie State of Wasliington, and proof of death and payment thereunder were 
to be made to and by the New York office, tlie policy is a New York con- 
tract. 

2, SaMB — FORPErTTJRE OP POWCY — NONPAYMENT OP PrEMIUMS — WaIVER OP 

Statutort Reqtjiremknts. 

Laws N. Y. 1877, c. 321, § 1, providing that no insuranre company shall 
déclare a policy forfeited for nonpaynient of premiums without having 
first given the assured 30 days' notice that the premiums w<ire due, and 
that the policy would be forfeited if they were not paid, is uiatidatory, and 
cannot be waived by either or both the parties. 
3 Same — PijEadtng. 

In an action on a policy of Insurance on which no premiums had been 
paid for several years, and the policy states that it is forfeited on failure 
Ijy assured to pay premiums when duc, but tliore is a stntute providing 
that the company shall uot déclare a policy so forfeited unless it bas 
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given the assured certain notice, it Is not a departure for plaintilï to 
plead the contraet of insuranee and a complianee tlierewith, and dépend 
upon the statute. 

4. SaME — JUDICIAL ISTOTrCE. 

Tlie United States courts taise judicial notice of the statutes of the sev- 
eral states. 

5. SAMB— ESTOPPEL. 

PlaintifC is entitled to recoA'er on a contraet of insuranee made in New 
Yorlc, on which the premiums had not been paid for several years, and 
the contraet provided that the policy was torfeited on the failure to pay 
premiums when dne, where the insuranee compauy had not complied 
with Laws N. Y. 1877, c. 321, § 1, providing that no insuranee company 
could déclare a poliey forfeited for nonpayment of premiums without giv- 
Ing assured certain notice; and it is immaterial that the plaintifC has not 
paid or offered to pay tlie premiums due. 

6. Samb. 

Since Laws N. Y. 1877, c. 321, § 1, providing that no insuranee company 
shall déclare a policy forfeited by nonpayment of premiums without hav- 
Ing given the assured certain notice, is mandater}', and cannot be waived 
by either party, the beneflciaries under a policy are not estopped from 
elaiming payment by an attempted waiver of the statute by the assured. 

In Error to the Circuit Court of the United States for the Northern 
Divisipn of the District of Washington. 

This action was hrought by the children of George Dana Hill, in their 
own name where of âge, and by their guardian where imder âge, to recoyer 
the amount of a policy of insuranee upon the life of their deceased father. 
The amended complaint alleged that on April 20, 1S80, in considération of the 
sum of $814 paid by George Dana Hill, the insuranee company (plaintiflf in 
error herein) made and delivered to him, in the eity of New Yorlî, a policy 
upon his life; the Insurance to be paid to his wife, if living at his death, or, in 
case of. her death before th^t time, to their children. This policy of Insurance 
is set forth in the complaint, and reads as follows: "In considération of the 
application for this policy, which is hereby made a part of this contraet, the 
Mutual Life Insurance Company of New Yorlv promises to pay nt its home 
office. In the city of New York, unto Ellen Kellogg Hill, wife of George Dana 
Hill, of Seattle, in the county of King, Washington territory, for her sole use. 
If living, .in ponformltj' with the statute, and, if not living, to such of the chil- 
dren of their bodies as shall be living at the death of the said wife, or to their 
guardian, for their use, twenty thousand doUars ($20,000), upon acceptance of 
satisfactory proofs at its said office of the death of the said George Dana Hill 
during the continuanee of this policy, upon the following condition, and sub- 
ject to the provisions, requirements, and beueflts stated on the bacli of this 
poliey, which are hereby referred to and made part hereof. The annual pre- 
mium of elght hundred and fourteen dollars ($814) shall be paid In advance on 
the delivery of this policy, and thereafter to the company, at its home office, 
in the City of New York, on the twenty-ninth day of April in every year during 
the continuanee of this contraet. * * *" Upon the back of this policy are 
provisions to the effect that, while the payments are due and payable at the 
home office, they will be accepted elsewhere, when made in exeliange for the 
company's properly signed receipt, that notice that each and every such pay- 
ment is due at the date named in the policy is given and accepted by the 
delivery and acceptance of this policy, and tliat any further notice reciuired by 
any statute is expressly waived. It is alleged in the complaint that the appli- 
cation for insuranee contained the following agreement: "It is agreed that 
there shall be no contraet of insuranee until a policy shall hâve been delivered 
and issued by said company, and the fli-st premlum thereon paid, while the 
person proposed for insuranee is in the same condition of health described in 
this application." It is further alleged in the complaint: "That on the 2;;(1 
day of Deeember. 1890, the défendant was notified of the death of said 
George Dana Hill, and requested to furnish plaintiffs necessary blanks, iu 
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order that plaintiffs miglit furnisli proofs of death as rcquired by the rules 
and régulations of défendant company; that on the 3d day of February, 
1891, said défendant, in reply thereto, informed and declared to said plain- 
tiffs that said contraet or policy of Insurance above set forth had been forfelted 
by the nonpayment of a premium; that said défendant thereby waivéd the 
right to elaim any other, or any, proofs of the death of said George Dana Hlll; 
that said George Dana Hill during his lifetime dnly perfonned ail the condi- 
tions of said contraet necessary by hlm to be performed; that the défendant 
has whoUy failed to pay to plaintiffs said policy of insurance, or said sum 
of twenty thousand dollars ($20,000), or any part thereot." 

The answer to the amended complaint admits the issuance of the policy, 
but dénies that it was delivered in the city of New York, or any place outsldo 
of the State of Washington. It dénies ail allégations of performance of the 
conditions of the contraet on the part of the insured. ïhree affirmative dé- 
fenses are pleaded to the amended complaint. The first allèges that the in- 
surance Company was transacting its business, at the time the policy was is- 
sued, in the state of Washington, having its principal office at Seattle, in 
said State; that it had complied with the laws of the state relative to foreign , 
corporations transacting business in it; that, before the time of and subse- 
(lueut to the taking out of the insurance, George Dana Hill was a citizen and 
résident of the territory and state of AVashington; that at Seattle lie made his 
application for the insurance; that this application was transmitted to the 
agent of the insurance company at San Francisco, and by him to the insur- 
ance Company in the city of New York; that tlie insurance company, pursu- 
aut to the application, made the policy mentioned in the amended complaint, 
and sent it to the agent at San Francisco, who afterwards transmitted it to 
the agent in Seattle, and that there the first premium was paid, and the 
policy delivered to the insured; that there became due on the policy April 
21>, 1887, a i)remium of $814, whieh has never been paid, but both the in- 
sured and the beneficiary refused to make payment of any part of it, and from 
that time forth until the death of the insured nothing whatever had been 
paid on account of any of the premiums; that the policy became void upon such 
default and refusai. The second affirmative défense alleged that at a time 
more than one year from the time of tlie issuance of the policy mentioned 
in the complaint, and during the lifetime of the said George Dana Hifi, it was 
mutually agreed betwcen the défendant and the said George Dana Hill that 
the said contraet of insurance should be waived, abandoned, and rescinded, 
and the said George Dana Hill and the défendant then by mutual consent 
waived, abandoned, and rescinded the same accordinglj', and ail their mutual 
rights and obligations therein and thereunder. Tlie third affirmative défense, 
after stating the provisions of the contraet, allcged that the plaintiffs and each 
of them should be and are estopped from and sliould not be permitted to allège 
or prove that défendant did not mail, or cause to be mailed, or otherwise 
give to said George Dana Hill, a notice stating the amount of premium due on 
said policy on April 29, 1887, or at any other time, with the place where the 
same should be paid, the person to whom the same is payable, and stating 
that, unless the premium then due should be paid to the company or its 
agents within 30 days after the mailing of such notice, the policy and ail pay- 
nients made thereon should become forfeited, or any other notice prescribéd 
by any statute or statutes of the state of New York, or any other notice 
than that hereinaftor mentioned, for that shortly prier to and after and on said 
29th day of April, 1887, said défendant. In writing, and also personally, noti- 
fied and informed the said George Dana Hill, at said city of Seattle, that 
the premium of $814 necessary to be paid on said policy for the continuance 
of this policy of insurance was due and payable; that said défendant duly 
demanded payment of said premium in said sum, and at the same time and 
place tendered the reeeipt of the défendant therefor, duly signed by its prési- 
dent and secretary; that the said Hill, being fully so informed and advised 
in the premises, refused to make payaient of this premium, or any part there- 
of, and then and there, intending and for the purpose of inducing the défend- 
ant to rely upon the same, informed the défendant that he, the said George 
Dana Hill, was unable to pay such premium, and did not intend to make 
payment thereof, or of any premium thercafter to accrue on said policy of in- 
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surance, but, on the contrary, he intended to allow the saifl poliey to lapse 
and become forfeited for want of payment of said premium, or any future 
premium accruing on said poliey; that the said défendant, then and there 
and ever since relylng upon the said représentation and conduct on part of the 
said George Dana HIU, was thereby induced to, and did, déclare the said 
poliey and contract of insurance forfeited and abandoned; and that, in good 
faith relying upon said eonduct and representatious on the part of the said 
George Dana Hill, défendant -was induced to, and did, fail and abstain froui 
giving or mailing any notice, whether prescribed by statute or otherwise, to 
the said George Dana Hill, or to any person interested in said poliey, concern- 
ing the payment of any premium thereon. 

A demurrer was interposed to eaeh of thèse défenses on the ground that 
each of them failed to state facts sufficient to constitute a défense to plaintiffs' 
ani.ended complaint. Upon argument, eaeh of thèse demurrers was sustaiued, 
and exceptions talien by the défendant. The plaintifC in error eleeted to stand 
upon its pleadings, and deelined to plead further. Thereupon the défendants 
in error mored the court for Judgment, and the court granted the motion, 
against the exceptions of the plaintifl! in error, and rendered a judgment against 
the Insurance company for $24,086.01, with interest from the date of the 
judgment, and costs. 

The statute of New Yorlj regulating the forfeitures of life insurance policies, 
as amended May 23, 18T7, provides as follows: 

"Section 1. No life insurance company doing business In the state of New 
York shall hâve power to déclare forfeited or lapsed any poliey hereafter 
issued or renewed by reason of non-payment of any annual premium or inter- 
est, or any portion thereof , except as herelnaf ter provided. Whenever any 
premium or Interest due upon any such poliey shall remain unpaid when due, 
a written or printed notice stating the amount of such premium or Interest due 
on such poliey, the place where said premium or interest should be paid, and 
the person to wliom the same Is payable, shall be duly addressed and mailed 
to the person whose life is assured, or the assignée of the poliey. if notice of 
the asslgmnent has been glven to the company, at his or her last known post 
ofBce address, postage paid by the company, or by an agent of such company, 
op person appolnted by it to eollect sueh premium. Such notice shall further 
state that unless the said premium or Interest then due shall be paid to the 
company or to a duly appointed agent or other person authorized to colleet 
such premium within thirty days after the mailing of sueh notice, the said 
poliey and ail payments thereon wiU become forfeited and void. In case tho 
payment demanded by sueh notice shall be made within the thirty days llmited 
therefor, the same shall he taken to be In f ull eompliance with the require- 
ments of the poUcy in respect to the payment of said premium or interest, 
anything thereln contained to the contrary notwithstanding; but no such 
poliey shall in any case be forfeited or declared forfeited or lapsed untll 
the expiration of thirty days after the mailing of such notice. Provided. 
however, that a notice stating when the premium will fall due and that if 
Tiot paid the poliey and ail payments thereon will become forfeited and void, 
served in the manner herelnbefore provided, at least thirty and not more than 
sixty days prior to the day when the premium is payable, shall hâve the same 
effect as the service of the notice herelnbefore provided for. 

"Sec. 2. The affldavit of âny one authorized by section one to mail sueh 
notice, that the same was duly addressed to the person whose life is assured 
by the poUcy, or to the assignée of the poliey, if notice of the assignment has 
been given to the company, in pursuance of said section, shall be presumptive 
évidence o£ such notice having been glven." Laws 1877, c. 321. 

Edward Lyman Short, John B. Allen, and B. C. Strudwick 
(Stru\'e, Allen, Hughes & McMicken and Strudwick & Peters, of 
counsel), foi* plaintiff in error. 

S. Warburton (Eben Smith, of counsel), for défendants in error. 

Before GILBEKT and ROSS, Circuit Judges, and HxiWLEY, Dis- 
trict Judge. 
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HAWLEY, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

This action was brought upon a policy of insurance issued by 
the plaintiff in error, April 29, 1886, insuring the life of George 
Dana Hill for $20,000, upon which the flrst annual premium of |814 
was paid when the policy was delivered. No other preraiums were 
ever paid or tendered upon this policy. No notice was ever given 
by the insurance company to the insured as required by the laws 
of the State of New Yorïc to tlie effect, among other things, that 
unless the said premium or interest due on said policy shall be 
paid the company within 30 days after the mailing of such notice, 
"the said policy and ail payments thereon will become forfeited 
and void." On December 4, 1890, George Dana Hill died. His 
surviving beneflciaries under the policy are défendants in error. 
Judgment was entered in their favor upon the pleadings on Jan- 
uary 18, 1899, for $24,086.01, with interest and costs. The policy 
of insurance, and ail the circumstances in relation thereto and 
in connection therewith, and ail the facts concerning the action of 
the court in sustaining the demurrer of the défendants in error 
and ordering judgment, are set forth in the statement of the case. 
There is no controversy as to the facts. The détermination of the 
case rests solely upon the principles of law that are to be applied 
to the facts. Thèse are important, and deserving of careful, pains- 
taking, and deliberate considération. 

It is contended by the plaintiff in error that the court erred in 
liolding that the contract is to be governed by the statute of the 
state of New York. This question is not a new one in this court. 
It lias been twice before presented, discussed, considered, and de- 
cided. Society v. Nixon, 26 C. C. A. G20, 81 Ped. 79C; Same v. 
Trimble, 27 C. C. A. 404, S2i Fed. 85. After due délibération upon 
the facts, and careful examination of the authorities, this court 
arrived at the conclusion that the contract there in question — 
which, in so far as the légal principles are involved, cannot be dis- 
tinguished from the facts of this case — was a new York contract; 
citing in support thereof Wavman v. Southard, 10 Wheat. 48; 
Pritchard v. Norton. 106 U. S. 124, 136, 141, 1 Sup. Ct. 102; Bank 
V. Hume, 128 U. S. 195, 206, 9 Sup. Ct. 41; Coghlan v. Eailroad Oo., 
142 U. S. 101. 109, 12 Sup. Ct. 150; Hall v. Cordell, 142 U. S. 116, 
120, 12 Sup. Ct. 154. 

In Society v. Nixon, as in this case, it was contended that the 
statement made by the insured, when requested to pay the pre- 
mium due upon the policy, that he did not intend to keep the policy 
in force, amounted in law to a waiver on the part of both the in- 
sured and the company, of the notice required to be given by the 
statute of New York. Beplying to this contention, the court said: 

"That the statute of New York preacribes the condition upon which a 
policy may be forfeited for the nonpayment of a premium. The statute is 
mandatory, and controls the contract. Its provisions are not siibject to be 
set aslde or waived either by the company or the assured, or by both together. 
Society v. Cléments, 140 U. S. 220, 2^3, 11 Sup. Ct. 822; Hicks v. Insurance 
Ce, 9 C. C. A. 215, GO Fed. 690; O.riffith v Insurance Co. (Cal.) 30 Pac. 117; 
Warner v. Association, 100 Mich. l'û, 58 N. W. 007." 
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Entertaining no doubt of the correctness of the conclusions 
therein reached, we respectfully décline to further discuss the same 
identical questions. It is enough to say tliat we adhère to the 
views therein expressed. 

It is next contended by the plaintiff in error that the judgment 
of the circuit court should be reversed because it is rendered, not 
upon the cause of action alleged in the amended complaint, but 
upon a cause of action entirely différent, in its scope, eiïect, and 
meaning, from the one alleged in the complaint; that, in point of 
fact, the right oî the plaintiffs in the action to recover must be de- 
termined by the allégations of their complaint; that courts should 
not permit them to allège one ground of recovery in their com- 
plaint, and then afterwards to rely upon another ground; that to 
permit sùch a course constitutes a departure not recognized by the 
law; that it is equally a departure where the plaintiffs bring an 
action relying upon the common' or gênerai law, and then attempt 
to recoTer by ivirtue of a statute; that the one is a departure froin 
fact to fact, the other a departure ftom law to law. To quote from 
counsel's bfief : 

"A pârty Who pleads a spécifie contract, and performance on his part Of Its 
conditloift/ as. hls right to recover, Is not permitted, aftér performance has 
been controverted, to confess his noncompliance, and shift his right of 
recovery to an unpleaded statute of a f orelgn state, and assert noncompliance 
with Its provisions on the part of défendant, and adopt the defendant's non- 
compliance wlth the unpleaded statute as his own excuse for noncompliance 
with the conditions of the contract alleged in his complaint. The right of 
action alleged and abandoned Is the act of the party; that not alleged, but 
rehed upon, Is the act of the législature of , New York. With performance 
of the conditions alleged, the right of action is perfect, regardléss of the 
New York statute. Without performance of the conditions alleged, there is 
no right of action whatever, unless It ean be established through the statute 
of New York. If the statute of New York, Instead of performance of the 
conditions of the contract by défendant In error, affords the ground of recov- 
ery, then pleading of the statute is indispensable." 

In line with this contention, it is also argued by the plaintiff in 
error that the défendants in error were not entitled to judgment 
after the demurrer had been sustained to the affirmative answers 
and défenses, '• because issue was joined upon the allégations of 
performance of the conditions précèdent on the part of the in- 
sured, entitliùg défendants in error to a recovery. Of course, the 
complaint should allège the actual performance of every condition 
précèdent to the plaintiff's right of recovery. The rights of the 
parties must be determined upon the facts which are put in issue 
by the pleadings. There is always a departure when a party quits 
or départs from the case which he flirst made, and has reconrse to 
another, and the court is not justifled in rendering judgment in 
favor of a plaintiff not warranted by the facts set forth in his 
pleadings,, The gênerai principles of law contended for by coun- 
sel are undoubtedly correct. But, in so far as it is sought to ap- 
ply them to the case in hand, it becomes ,our duty to çarefully con- 
sidér, the allégations of the complaint, aind therefrom, in connec- 
tion with the affirmative défenses set up in the answer, détermine 
whether or not the court erred in rendering judgment upon the 
pleadings. 
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In the first place, the cases cited and relied upon by tlie plain- 
tiff in error are elearly distinguishable in their facts from the case 
at bar, in this: that the plaintiff's right of recovery therein rest- 
ed solely upon another separate and distinct cause of action from 
the one stated in their complaint. In the présent case the right 
of the défendants in error to recover is based exclusively upon the 
contraet set out in their complaint, to wit, the policy of insurance. 
The cause of action set out in the complaint was based upon the 
identical facts upon which the court gave judgment. There was 
therefore no departure in this case either from fact to fact, or from 
law to law, and hence the principle contended for has no applica- 
tion to this case. There was no necessity for the défendants in 
error to plead the statute of New York. The United States courts 
take judicial notice of ail the public statutes of the several states. 
Moreover, the question of forfeiture was solely a matter of dé- 
fense. It is not considered good pleading to anticipate matters of 
défense. 

In the second place, the complaint did not allège that the in- 
sured had, during his lifetime, complied with each and every cove- 
nant on his part to be performed. The allégation is "that said 
George Dana Hill during his lifetime duly performed ail the condi- 
tions of said contraet necessary by him to be performed." The 
natural effect and légal conclusion to be drawn from this aver- 
ment are that he had only doue those things which he was required 
to do in order to keep the policy alive, of binding force and etfect, 
and to show that it was an existing, valid contraet at the time of 
Hill's death) and that he had not during his lifetime done any act, 
or failed to perform any act, that forfeited his rights under said 
policy, or which would in any manner deprive the beneâciaries of 
their rights thereunder. There is no allégation in the complaint 
that the insured paid any other than the first pi'emium. The posi- 
tion taken by the défendants in error was that it was only neces- 
sary for them to show this fact in order to entitle them to recover. 
They never made any departure from this position. They never 
claimed that they had any right to recover upon any other ground. 
They recovered upon that ground alone. This was their first, last, 
and only contention. 

The affirmative matters alleged in the answer constituted no dé- 
fense to the cause of action alleged in the complaint. The con- 
traet of insurance became complète upon the payment of the first 
premium. It was kept alive by the provisions of the statute of 
New York, because the contingency of forfeiture, as therein pro- 
vided for, had not happened. The contraet is to be read in the 
light of the statute, the same as if the statute had literally been 
incorporated in the policy. It was not essential to the right of re- 
covery herein that the défendants in error should hâve paid, or 
tendered payment of, the premiums due on the policy before com- 
mencing the action. When Hill died the relation of debtor and 
creditors existed between the insurance company and the benefl- 
ciaries named in the policy. The unpaid premiums, with légal in- 
terest from the date they became payable, constituted a claim on 



270 97 FEDERAL REPORTER. 

behalf of the insurance company to be deducted when the coni- 
pany paid the amount due on the policy; thus leaving it in pre- 
cisely the same situation in whieh it would hâve been if the pre- 
miums had been paid when they became due. The complaint stat- 
ed a good and complète cause ot action. There could not be any 
forfeiture of the policy unless the insurance company in its an- 
swer alleged, and, if a, trial was had, proved, nonpayment of a pre- 
mium due, after regula.r service of the notice of nonpayment as re- 
quired by the statute. Carter v. Insurance Co.> 110 N. Y. 16, 17 
N. E. 396; Phelan v. Insurance Co., 113 N. Y. 147, 20 N. E. 827; 
Baxter v. Insurance Co., 119 K Y. 450, 23 N. E. 1048; De Prece v. 
Insurance Co., 136 N. Y. 144, 32 S. E. 556; Griesemer v. Insurance 
Co., 10 Wash. 203, 38 Pac. 1031; Griflith v. Insurance Co., 101 Cal. 
627, 642, 36 Pac. 113; Osborne v. Insurance Co. (Cal.) 56 Pac. 616; 
Hicks V. Insurance Go., 9 C. G. A. 215, 60 Fed. 690, 692; Mullen 
v. Insurance Co. (Tex.,Sup.) 34 S. W. 605. 

The plea of estoppel, as set forth in the third affirmative défense, 
is but another name for waiver. There is no question concerning 
the plea of estoppel that can be distinguished from the question 
as to the plea of waiver. As the parties could not waive the re- 
quirements of the statute as to the manner in which the policy 
could be forfeitedj how could the beneflciaries, who had vested 
rights therein, be devested of such rights, except in the manner 
provided by law? They certainly could not be bound by any déc- 
larations which thelr father.may hav'e made in his lifetime to any 
agent or officer of the insurance company as to his inability to pay 
the premium then due npon the policy, or that he did not intend 
to pay that or any future premium, or that the insurance company 
might consider the policy forfeited without giving the notice spec- 
ified in the statute. To so hold would entirely abrogate the provi- 
sions of the statute and of the policy. As was said by the court 
in Baxter v. Insurance Co.: 

"When the provisions of this statute are adopted in a contract of insurance, 
for the puipose of modif ying the forfeiture clause and the other strict condi- 
tions contained therein, then the clause and thèse conditions should be so 
construed as, to give to the assured the full heneflt contemplated, without 
altering any other provision of the policy, If thls can bé dohe without violating 
any rule of law." 

The judgment of the circuit court is affirmed, with costs. 



BOAED Ôi' COM'ES OF LAKE COTjyrY, COLO., v. STI^TLIFF. 

(Circuit Court of Appeals, Elghth Circuit. October 9, 1899.) 

Ko. 1,135. 

1. MuNiciPAii Bonds— Rights op Transpbbeb; from Bona Fide Piirchasbr. 
A transférée from a bona fide purcUaser of negotiable municipal bonds 
takes ail the rights of the transferror, and niay involie every presumption 
and estoppel from their récitals to systain their validity that such trans- 
ferror might, although he takes them as a gift or advancement, after 
maturity, and with notice of alleged défenses. 
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2. Bame— Action on Coupons— Effect op Former Judgment as Adjudication. 

An action on coupons from municipal bonds is not upon tiie same cause 
of action as a former action on différent coupons from the same bonds, 
and hence the judgment in the first action renders res judicata in the second 
only such issues as were actually raised, litigated, and determined in the 
first suit. 

3. Appeaf,— Review in Law Actions— Questions not Presented to Triai- 

Court. 

In an action at law, the circuit court of appeals is a court for the cor- 
rection of errors of the trial court exclusively, and questions which were 
not presented to, or decided by, that court are not open for review. 

4. Same— Questions Presented by Iîkcord. 

An exception to a peremptory instruction, directing a verdict for plain- 
tifC and an a.'ssignment of error tliereon, présents no question for review, 
where the record does not contain ail the évidence. 

5. Municipal Bonds — Effect op Récitals — Constitutional Li.mitations. 

A certlficate or récital in negotiable municipal bonds, by offlcers author- 
ized to détermine the question and to malce the récital, that a constitu- 
tional limitation bas not been exceeded or that a constitutioual condition 
bas been fulfllled, raises an estoppel in favor of a bona fide purchaser as 
conclusive as a récital or certiflcate of like etîect relative to a statutory 
limitation or requirement. 

6. Same. 

Such récitals estop the corporation, as against a bona fide holder, from 
defeating the bonds on the ground that the récitals are false, unless notice 
of the fact was given to the buyer by the face of the bonds, or by some 
public record which was prescribed by the constitution or by the act under 
which the bonds were issued as a test of the limitation or condition. 

7. Same. 

When the constitution or the act under which the bonds are issued pre- 
scribes the public record M'hieh furnishes the test of compliauce with the 
limitation, the purchaser is charged with notice of its contents, but is not 
required to look beyoud it; and, if that record fails to show a violation of 
the limitation, lie may vely upon the presumption that the offlcers faith- 
fully discharged their duty when tliey issued the bonds, and upon the 
récitals which they contain, and the corporation wiU be estopped from 
proving other records or facts to overthrow them. 

8. Same— Public Record as Notice— Failurk to Comply with Statuts. 

The Colorado act of Mareh 24, 1877 (Laws 1877, p. 218 et seq.), author- 
Ized counties to issue negotiable bonds for certain purposes and on cer- 
tain conditions, within tîje constitutioual limitation as to indebtedness. 
Section 30 required the commissioners to mal<e out, publish, and cause the 
clerk to record, in a book kept by him for that purpose only, and open at 
ail times to public inspection, semiannual statements, showing "the amount 
of the debt owing by their county," with other material facts and détails 
relating thereto. Held, tbat where the clerli of a county liopt no such 
book, and no statements eontaining the facts required by the statute were 
made and recorded, a purchaser of bonds issued by the commissioners, 
eontaining récitals that they were issued in conformity to the statute. 
was authorized to rely on such récitals, which the county was estopped 
to contradict by other records, for the puipose of showing that the bonds 
were Issued in excess of the constitutional limit of indebtedness. 

9. Same — Action on Coupons— Evidence. 

In an action on coupons from county bonds, the défense being tiiat the 
bonds were issued in excess of the permissible indebtedness of the county, 
the refusai to admit in évidence the assessed valuation of the taxable 
property of the county next preceding the date of their issuance, and by 
which the limit of its indebtedness at tliat time was measured, was not 
error, where the previous évidence had made it clear that, by failing to 
keep a record of its indebtedness as required by statute, the county was 
estopped to deny the récitals in the bonds, and the valuation, therefore, 
became immaterial. 
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10. Stipulations— Construction— Effect in Subséquent Suit. 

A stipulation of tacts mnde by attoriieys on the trial of an action is 
not toinding , upon eitlier party in a Subséquent action. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

C. S. Thomas (George R. Eldèr, W. H. Bryant, and H. H. Lee, 
on the brief), for plaintitf in error. 

Edmund F. Eichardson (Thomas M. Patterson and Horace îs. 
Hawkins, on the brief), for défendant in error. 

Before CALDWELL, SANBOB]S', and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge. This is an action brought by James 
R. SutlifE, the défendant in error^ against the board of county com- 
missioners of the county of Lakë, îh the state of Colorado, to re- 
cover the amount due upon coupons numbered 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, and 20, which were eut from ten road bonds 
that were issued by the plaintiff in error on July 1, 1881, after a 
favorable vote of the electors of the county, in accordance with 
the provisions of the act of the législature of the state of Colorado 
approved March 24, 1877, entitled "An act concerning counties, 
county ofHcers and county government and repealing laws on thèse 
subjects." Gen. Laws Colo. 1877, p. 218. The défenses to the 
coupons were that the question of their validity was rendered res 
adjudicata by a judgment in favor of the county which was ren- 
dered in the court below and was afflrmed by the suprême court in 
an action. which was brought by John Sutliff, the father of the 
défendant in error, on September 26, 1889, upon coupons numbered 
1, 2, 3, 4, 5, 6, 7, and 8, eut froîn the same road bonds (Sutliff v. 
Commissioners, 147 U. S. 230, 13 Sup. Ct. 318), and that the bonds 
and coupons were void because they were issued when the debt of 
the county exceeded the ; constitutional limitation upon it. The 
case was tried to a jury. John Sutliflf originally purchased the 
bonds and coupons without notice of any dèfect in, or défense to, 
them, and paid for them more than their par value. After some 
of the coupons in suit had become due, and after the défense that 
they were issued in violation of the constitutional limitation had 
been made to some of them, he gave the bonds and the coupons 
now in question to the défendant in error, who is his son, as an 
advance of a part of his share of his estate. The bonds contained 
this récital: 

"Tliis bond is One of a séries of flve tiiousand doliars which the board of 
county commisslorlers of said county ha v«} issued for the purpose of con- 
structing roads and bridges, by vlrtue of, and in compiiahce with, a vote of a 
majority of the qualifled voters of said county, at an élection duly held on the 
7th dSy of October, A. D. 1879> and under and by virtue of, and in complianee 
with, an act of the gênerai assembly of the state of Colorado entltled 'An act 
concerning counties, county offlcers and county government and repealing 
laws on thèse subjects,' approved March 24th, A. D. 1877; and it is hereby 
certifled that ail the provisions of said act haVe been fully complied with by 
the proper offlcers in the issuihg pf this bond." 

At the close of the trial, the court below held that the question 
of the validity of coupons numbered 8 was res adjudicata, because 
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tbey were sued upon by John Sutliff in his action in 1S<S9, but that 
tlie other coupons upon which tliis action was fouuded constitutcd 
new causes of action; that, under the évidence in this case, the 
plaintiff in error was estopped by the récitals in the bonds from de- 
feating thèse coupons on the ground tliat the bonds or the coupons 
were issiied when tlie debt of the county was in excess of tlie 
constitutional limitation; and that the jury must return a verdict 
for the défendant in error upon ail the coupons described in the 
complaint except those numbered 8. The jury was instructed ac- 
cordingly, and a verdict was returned and a judgment rendered 
against the county. 

It is assigned as error that the trial court held that the défend- 
ant in error was a bona fide purchaser of the bonds, who could rely 
upon the estoppel of the récitals therein. It is said that he j)aid 
nothing for them; that he received theni as a gift; that sonie of 
the coupons were past due when he obtained them; and that lie 
knew at that time that the county was defending an action uj)on 
other coupons upon the grounds relied upon in this aètion. Let 
ail this be conceded. Still, the fatlier of the défendant in error, 
John Sutliff, was a bona flde purchaser of thèse bonds and coupons, 
without notice of any defects in, or défenses to, them, and "a bona 
fide holder of commercial paper is entitled to transfer to a third 
party ail the rights with which he is vested, and the title so 
acquired by his indorsee cannot be aft'ected by proof that the in- 
dorsee was acquainted with the défenses existing against the pa- 
per." E. H. Eollins & Sons v. Board of Com'rs of Gunnison Oo., 
49 U. S. App. 399, 413, 26 G. C. A. 91, 99, and 80 Fed. 692, 700. The 
indorsee who takes from a bona fide purchaser of negotiable paper 
stands in the shoes of his indorser, and may invoke every presump- 
tion and estoppel which buttressed the claim of the lutter, notwith- 
standing the fact that he received the paper as a gift, after its 
maturity, and with notice of alleged défenses to its collection. 
Commissioners v. Belles, 94 U. S. 104, 109 ; Commissioners v. Clark, 
94 U. S. 278, 286; Board of Com'rs of Gunnison Co. v. E. H. Rollins 
& Sons, 173 U. S. 255, 275, 19 Sup. Ct. 390 ; Eathbone v. Commis- 
sioners, 49 U. S. App. 577, 588, 27 C. C. A. 477, 482, and 83 Fed. 
125, 130; Hill v. Scotland Co. (C. C.) 34 Fed. 208; Daniels, Neg. 
Inst. (4th Ed.) § 803. There was no error in the raling of the court 
that the défendant in error could invoke the estoppel of the récitals 
in the bonds to the same extent as a bona fide purchaser, in support 
of the validity of his coupons. 

The next contention of the counsel for the plaintifï in error is 
that the ruling of the circuit court upon the question of res adjudi- 
cata was erroneous. In the discussion of this position it will be 
conceded that James R. Sutlifï, the défendant in error, is a privy 
of John Sutliff, the plaintiff in the former suit, and that the ques- 
tion hère is the same that would hâve arisen if this action had 
been between the parties to the former judgment. There are two 
grounds on which an earlier judgment in an action between the 
same parties may constitute a conclusive estoppel respecting the 
issues in a subséquent suit. The iirst ground is that the later 
07 F.— 18 
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suit is founded upon the same causes of action upon which the 
former action was based. In a case where this is the fact, the 
former judgment is conclusive in the subséquent litigation, not 
only of every issue whieh was raised and determined, but also of 
every question which might hâve been presented by either party 
and might hâve been determined by the court in that suit. The 
second ground is that the subséquent action is founded on différent 
causes of action, but that the issues which it présents were actu- 
ally raised, litigated, and determined in the earlier suit. In a 
case in which the second action is upon différent causes of action 
from those involved in the flrst, the former judgment, though 
between the same parties, opérâtes as an estoppel only as to the 
points and questions actually litigated and determined, and it 
leaves the parties free to contest and try de novo every issue and 
controversy which might hâve been, but which was not in fact, 
litigated and decided in the earlier action. Cromwell v. Sac Co., 
94 U. S. 351, 352; Nesbit v. Kiverside Independent Dist, 144 U. S. 
610, 618, 12 Sup. Gt. 746; Commissioners v. Platt, 49 U. S. App. 
216, 223, 25 G. G. A. 87, 91, and 79 Fed. 567, 571. It will be no- 
ticed that pleading and proof that the earlier suit was upon the 
same causes of action as the later is sufflcient to establish the 
estoppel upon the flrst ground, but that where the second suit is 
upon différent causes of action it is indispensable to the estoppel 
that it should appear that the questions in issue or points of con- 
troversy in the second action were actually raised, litigated, and 
determined in the flrst. The record in the case at bar stands in 
this way: The plaintiff in error pleaded in its answer that John 
Sutliff brought his action against the county on September 26, 
1889; that in his complaint he pleaded that he was the owner 
of the 10 bonds from which the coupons involved in both actions 
were cutj and prayed for judgment for |3,000 on account of the 
coupons claimed to be due upon the commencement of that ac- 
tion; that on July 24, 1891, in that action, "being upon the re- 
curring liability of the s^me cause of action as that set forth in the 
complaint herein," judgment was rendered in favor of the plaintiff 
in error, and this judgment was afflrmed by the suprême court. 
Thèse averments were denied by the reply of the défendant in 
error. At the trial so much of the record in the former action 
as was necessary to show that, among other things, that suit was 
brought to recover the amounts due on coupons numbered 8, was 
offered and received in évidence, for the purpose of showing that 
the coupons so numbered constituted certain of the causes of 
action in the former suit. But the record of that suit was not 
made a part of the bill of exceptions, and is not presented for 
our considération. The counsel for the plaintiff in error preferred 
seven requests for instructions to the jury. One of thèse was that 
coupons numbered 8 constituted a part of the subject-matter of 
the former action, and that consequentlv no recovery could be 
had upon them in this action, The court so chargea the jury. 
But no request to instruct them that any of the questions pre- 
sented by the causes of action upon the other coupons pleaded in 
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thia suit were conclusively determined by the judgment in the 
former action was preferred to the court below, and no error was 
assigned because tliat court did net so instruct tlie jury. It is 
now claimed that tlie causes of action upon thèse coupons were the 
sanae as those involved in the former action, and that, if they 
were diiïerent, the questions involved in this action were actnally 
raised and litigated in the earlier suit. Xeither position is ten- 
able. The causes of action upon coupons numbered 9 to 20, in- 
clusive, which are involved in this action, are not the same causes 
of action as those upon coupons numbered 1 to 8, which were 
the subject-matter of the earlier suit. Each matured coupon i& 
a separate promise, and it gives rise to a separate and distinct 
cause of action. There was therefore no estoppel because the 
causes of action in the two suits were the same. Nesbit v. River- 
side Independent Dist., 144 U. S. 610, 619, 12 Sup. Ct. 746. The 
causes of action in the two suits were différent. Were the issues 
or points in controversy in this action actually raised and litigated 
in the former suit? This question was never presented to the 
trial court by plea, proof, or request for an instruction to the jury, 
and no exception was ever taken, and no error was ever assigned, 
to any ruling upon it. It is therefore not hère for our considér- 
ation. In an action at law, this is a court for the correction of the 
errors of the court below exclusively. Questions which were not 
presented to, or decided by, that court are not open for review 
hère, because the trial court cannot be guilty of error in a ruling 
that it has never ma de upon an issue to which its attention was 
never called. Eailway Co. v. Henson, 19 U. S. App. 109. 171, 7 
C. C. A. 349. 351, and 58 Fed. 330, 532; Philip Schneider lîrewing 
Co. V. American Ice-Mach. Co., 40 U. S. App. 382, 403, 23 C. C. A. 
89, 100, and 77 Fed. 138, 149: Manufacturing Co. v. Jovce. 8 U. S. 
App. 309, 311, 4 C. C. A. 368, 370, and 54 Fed. 332,* 333. If it 
should be thought that the exception to the pereniptory charge 
of the court to return a verdict for the défendant and the assign- 
ment of error upon that ruling presented this question, attention 
is called to the fact that this exception and assignment présent 
nothing for review in this case, because the bill of exceptions 
contains only fragmentary portions of the évidence. It is impos- 
sible for an appellate court to détermine wliether or not the court 
below came to the true conclusion when it directed a verdict upon 
the évidence in the case, unless ail the évidence before that court 
is presented to the reviewing court for its considération. Tavlor- 
Craig Corp. v. Hage, 32 U. S. App. 548, 552, 16 C. C. A. .339, '340, 
and 69 Fed. 581, 583. The complaint of the ruling of the court 
below upon the question of res adjudicata cannot be sustained. 

We turn to the considération of the défense that the indebted- 
ness of the county exceeded the constitutional limitation when 
thèse bonds were issued. The county of Lake was organized in 
1879, and the assessed valuation of its taxable property was never 
less than |1,000,000. The constitutional limitation of its indebted- 
ness on July 1, 1881, after the vote of the electors in favor of the is- 
sue of thèse bonds, was therefore 6 per cent, of the assessed valua- 
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tJon of its taxable property. That vahiation was alleged by the 
plaintifif in error to hâve been |11,025,793 at tbat time, so that the 
constitution permitted a debt exceeding |66,O0O. The actual amount 
of the issue of road bonds from which thèse coupons were eut 
was |5,000, so that there was nothing upon the face of the bonds 
themselves to indicate that their issue created a debt, or that at 
the time of their issue a county indebtedness existed in excess of 
the prescribed limitation. Section 21 of the act of March 24, 1877, 
under which the bonds were issued, prescribed a limitation upon 
the indebtedness of the county which was identical with that con- 
tained in the constitution of Colorado. Section 6, art. 11, Const. 
Colo., as it stood prior to 1888; Gen. Laws Colo. 1877, p. 223, par. 
448, § 31; Mills' Ann. St. 1891, p. 793, § 934. 

l'hings which are equal to the same thing are equal to each other. 
Ilence the certiflcate in thèse bonds that they were issued "under 
and by virtue of, and in compliance with," the act of March 24, 
1877. and "that ail the provisions of said act hâve been fuUy com- 
pxj,ed with by the proper offtcers in the issuîng of thèse bonds," 
was necessarily a certiflcate ithat they had been issued in compli- 
ance with, and not in violation of , the constitutiofial as well as 
the statutory limitation. Dudley v. Boarrl '•o U. S. App. 336, 344, 
345, 26 C. C. A. 82, 86, 87, and 80 Fed. 672, 676, 677. A certiflcate 
or récital, by officers authorized to détermine the question and to 
make the récital, that a constitutional limitation has not been ex- 
ceeded, or that a consti*utiorial condition has been fulâlled, raises 
an estoppel in favor of a bona flde purchaser as conclusive as a 
récital or certiflcate of like effect relative to à statutory limita- 
tion or requirement. This rule was announced by this court, in 
1894, in National Life Ins. Co. of Mdntpelier v. Board of Educa- 
tion of City of Huron, 27 U. S. App. 244, 265, 10 G. G. A. 637, 651, 
and 62 Fed. 778, 791; and it was aflEirmed by the suprême court, 
upon a review of the authorities, in 1898, in Board of Com'rs of 
Gunnison Co. v. E. H. Kollins & Sons, 173 U. S. 255, 273, 274. 19 
Sup. et. 390, To the Same effect are Buchanan v. City of Litch- 
fleld. 102 U. S. 278, 290; Pana v. Bowler, 107 U. S. 529, 539, 2 Sup. 
et. 704; Oregon v. Jennings, 119 U. S. 74, 92, 7 Sup. Ct. 124; 
Ghaffee Co. v. Potter, 142 U. S. 355, 364, 12 Sup. Ot. 216. 

Aside from the jjrovisions of section 30 of the act of March 24, 
1877, whose effect will be shortly cohsidered, that act vested the 
power, and imposed the duty, of determining and certifying whether 
or not this limitation had been exceeded, upon the board of county 
commissioners which issued the bonds. After providing in section 21 
that the board should not issue any bonds unless the aggregate 
amount of the indebtedness of the county was within tlie limitation 
contained in the statute and in the constitution, nor unless the 
electors of the county had approved the issue by their votes, it de- 
clared in section 22 that "the county commissioners when authorized 
as provided in section twenty-one of this act, shall make and issue 
coupon bonds of the county, not exceeding the amounts specifled 
in the preceding section, in counties which hâve an assessed property 
valuation exceeding one million of dollars, payable at the pleasure of 
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the county," etc. Thus it intrusted the power and iniposed tlie duty 
upon thèse commissioners to examine, to see and to décide wliether 
or not tlie favorable vote had been taken, and whetlier or not tlie 
amount of the indebtedness exceeded the limitation, whenever they 
considered the question of issuing the bonds. They could not dis- 
charge their duty in the issuance of thèse bonds without a consid- 
ération and détermination of tliese questions. The act empowered 
them to issue the bonds "when authorized as provided in section 
twenty-one of this act," and made them the judges of the fact as to 
when they were so authorized. The resuit is that, in the absence 
of the provisions of section 30 of the law, the récitals in the bonds 
would hâve been conclusive évidence that the constitutional and 
statutory limitation had not been exceeded under the rula, which is 
now too flrmly established to admit of discussion, that récitals in 
the face of bonds, made by offlcers of municipal or quasi municipal 
corporations in whom the power is vested, and upon whom the ûuty 
is imposed, of determining whether or not conditions précèdent to 
their issue hâve been fulfllled, or whether or not limitations hâve 
been exceeded, estop the corporation, as against a bona flde pur- 
chaser of the bonds or coupons, from defeating them on the ground 
that thèse récitals were false, unless notice of the fact was given 
to the buyer by the face of the bonds, or by some public record which 
was prescribed by the constitution or by the act under which the 
bonds were issued as a test of the limitation or condition. The 
following authorities expressly hold that such récitals as those con- 
tained in thèse bonds — récitals which import an issue in accord- 
ance with the tenus of the law or constitution which contains the 
limitation — estop the municipality from defeating the bonds on the 
ground that its debt exceeded the prescribed hmitation: Dudlev v. 
Board, 49 U. S. App. 336, 346, 26 C. C. A. 82, 87, and 80 Fed. 672, 
077; Marcy v. Oswego Tp., 92 U. S. 637, 641; Humboldt Tp. v. Long, 
92 U. S. 642, 645; Sherman Co. v. Simons, 109 U. S. 73,5, 737, 3 Sup. 
Ot. 502; Dalles Co. v. McKenzie, 110 U. S. 086, 687, 4 Sup. Ct. 184; 
Wilson V. Salamanca Tp., 99 U. S. 499, 504; Cliaffee Co. v. Potter, 
142 U. S. 355, 364, 12 Sup. Ot. 216; Board of Com'rs of Gunnison Co. 
V. E. H. EoUins & Sons, 173 U. S. 255, 273, 274, 19 Sup. Ct. 390. 

But section 30 of the act under which thèse bonds were issued re- 
quired the county commissioners to make out semiannual statements 
at their regular sessions in January and July in eacii year, which 
would show the amount of the debt owing by their county ; in what it 
consisted; what payments had been made upon the same; the rate of 
interest its debts were drawing; and a detailed account of the re- 
ceipts and expenditures of the coimty for the preceding montlis, in 
which it should appear from what officer and on what fund any 
money had been received, and the amounts and to what individuals 
and from what account any money had been paid, and the amounts 
and the balance, showing the amount of déficit, if any, and the bal- 
ance in the treasury, if any; and it required the commissioners to 
publish thèse statements, and to cause their clerk to record them in 
a book kept by him for that purpose only, which sliould be open to 
the Inspection of the public at ail times. Gen. Laws Colo. 1877, 
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p. 227, par. 457, § 30. If this record had been made, a purchaser, 
by comparing G per centum of the last assessed valuation of the 
property of the countj' with its debt as shown by this record, could 
hâve determined at once, at least approximately, whether or not 
the debt of the county was within the limitation of the statute and 
the constitution. In Sutliff t. Commissioners, 147 U. S. 230, 235, 
13 Sup. et. 318, the suprême, court presumed, in the absence of ail 
évidence upon the subject, that the commissioners of Lake county 
had made this record, and held that the purchaser of the bonds 
was chargea with notice of its contents, under the rule that when 
the constitution or the législative aet under which bonds are issued 
requires a, public record of the amountiof the indebtedness of a 
municipal or: quasi municipal corporation, and that record bas been 
made accordingly, so that, when it is taken in connection with the 
assessed valuation of the property of the county, it furnishes a prac- 
tical test or gauge by which the purchaser can readily détermine 
whether or not the constitutional or statutory limitation bas been 
violated, he is charged with notice of the facts which that record 
discloses, notwithstanding the estoppel of the récitals in the bonds. 
Board of Com'rs of Gunnison Co, v. E. H. Rollins & Sons, 173 U. S. 
255, 275, 19 Sup. Ct. 390; National Life Ins. Co. v. Board of Educa- 
tion of City of Huron, 27 U. S. App. 242. 262, 10 C. C. A. 637, 649, 
and 62 Fed. 778, 789. 

It is a poor rule that will not work both ways, and the converse 
of this proposition is equally , true, and lias been repeatedly affirmed 
by this court. It is that, wheU the constitution or the act under 
which the bonds are issued prescribes the public record which fur- 
nishes the test of compliance with the limitation, the purchaser is 
not required to look beyond it; but, if that record fails to show a 
violation of the limitation, he may rely upon the presumption that 
the oflScers faithfully discharged their duty when they issued the 
bonds, and upon the récitals which they contain, and the corporation 
will be estopped from proving other records or facts to overthrow 
them. E. H. Rollins & Sons v. Board of Oom'rs of Gunnison Co., 49 
IT. S, App<|399, 403, 26 C. C. A. 92, 96, and 80 Fed, 692, 697; Dudlev v. 
Board, 80 Fed. 672, 677, 26. C. G. A. 82, 86, and 49 U. S. App. 336, 
344. This rule disposes of the complaint of counsel for tlie plaintiiî 
in error that the court below ref used to receive in évidence the 
register of the county bonds, the register of the county warrants, 
and the minutes of the proceedings of the board of county commis- 
sioners, in whiqh some référence to the indebtedness of the county 
appears. A buyer of municipal bonds is not required to search 
the proceedings of the county commissioners, and through ail the 
books of the clerk of their board, to ascertain the indebtedness of 
the county, when the statute points him to a spécifie record for his 
guidance, and the ofiiçers of the county hâve failed to make that 
record, and bave certifled upon the face of their bonds that the 
limitation has not been violated. The, minutes of the meetings of 
the commissioners and the registers of the bonds and warrants of 
the county constituted no notice of the county indebtedness to a 
bona fide purchaser of thèse bonds. 
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We come to the semiannual financial statements. As we hâve 
aiready remarked, the suprême court presumed, in the absence of 
ail évidence upon the subject, in Sutliff v. Commissioners, supra, 
that thèse statements had been made, published, and recorded as 
reqnired by the statute, and held that they constituted notice to the 
purchaser of tlieir contents. In the case at bar, for the purpose of 
overcoming this presumption, the défendant in error proved that 
the county coinuiissioners of Lalce county had never made out at 
their regular sessions in January and July, or at any tinie, aud 
tliat the clerk of their board had never recoidcd in a book kept by 
him for that puipose or in any other book. at any time prior to 
the issue of the bonds from which the coupons were eut, any semian- 
nual statement which showed the auiount of debt owing by th(> 
county, and the other facts wliich section 30 of the act of 1877 re- 
quired them to spread upon the record there prescriiK'd. For the 
purpose of establishing this fact, he introduced in evid(>nce the 
county clerk's account book, which contained, auiong mauy accounts, 
some of which were an account of one county treasurer with another, 
an account of the state fund with tiie county treasurer, and an ac- 
count of the county treasurer with the gênerai school fund, certain 
accounts which wera entitled, "Lake Oounty in Account with County 
Treasurer," "Lake County in Account witli County Treasurer, Ex- 
penditures Acct. Koad Fund," "I^ake County in Ac<'ount with County 
Treasurer, Expenditure Accoimt County Bond Fund," and "Lake 
(jounty in Acct. with County Treasurer, Expenditure Account County 
Building Fund." Thèse accounts, whose titles we hâve quoted, pur- 
port to be statements of the receipts and expenditures of the (county 
treasurer from varions funds of the county for periods of six months 
between July 1, 1S70, and July 1. 18S1. This is a copy of one of 
thèse accounts, which shows the gênerai form in which they were 
recorded, though some of thera contained gênerai statements of the 
items of the expenditures: 

"Lake County in Accoiuit with County Troasuroi', ExpcurJitiircs Acct. Eoad 

Fund. 
1880. 
Jany 1. Total exppucliture on county roads in rcpairinR, mnkinff, 

iuul bridsine 4,101 S4 

Interest paid on warrants 09 28 

4,171 12 

1880. 

Jany 1. By amt. of road warrants ran 2.;!20 59 

By outstandins indciitpdncss of Lake (-(unity in niad war- 
rants, January 1, A. D. 18«0. To balancé 1,8.".0 53 

4,171 12" 

Thèse accounts constitute the nearest approach to the records of 
the semiannual statetuents of the indebtedness of the county, re- 
quired bj' the act of 1877, which were found among tlie l)ooks of the 
county commissioners and their clerk. They never kejrt any book 
for the sole purpose of recording such statements. After this evi- 
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dence had been reoeived, the plaintiff in error, for the purpose of 
showiûg a conipliance with the provisions of section 30, and for the 
purpose of thereby charging the défendant in error with constructive 
notice of the indebtedness of the county which they disclosed, of- 
fered in évidence this clerk's account bock, thèse accounts whose 
titles we hâve quoted, and proof of the publication, by order of the 
county commissioners, in certain weekly papers, of some financial 
statements, which consist of copies of thèse accounts and certain 
other accounts of expenditures, which were certifled by the chair- 
naan and clerk of the board of countj- commissioners in one in- 
stance, and by the clerk of that board in others, to be true and cor- 
rect statements of the indebtedness of the county in outstanding 
county and road warrants, and of the condition of the diiîerent ac- 
counts of the county on January 1, 1880, July 1, 1880, and January 
1, 1881. But thèse published statements had never been recorded 
in any book of the county, had apparently never been open to public 
inspection, but were found in the Aies of old newspapers, in the 
hands of the publishers or their successors. The court rejected this 
évidence, and this ruling is assigned as error. The assignment can- 
not be sustained. The main object of the enactment of section 30 
of this statute was to provide for and to require the county com- 
missioners to make a clear, plain record, in a book "kept for that 
purpose only," of "the amount of debt owing by the county," and of 
the other màterial facts for which it calls, so that a purchaser of 
the obligations of the county might know where to find out, and 
might at any time learn, the amount of that debt, and the validity 
of county obligations, by a référence to its pages. The clerk of the 
board of county commissioners kept no such book. The county com- 
missionexs made no such statements. Tlie fragmentary accounts 
which were found in the County clerk's account book constituted no 
semblance of compliance with the statute, and a purchaser seeking 
the statutory record would never hâve looked there for its contents. 
The statute required the statements to show a detailed account of 
the receipts and expenditures of the county for the preceding months, 
from what oflicer and what fund any money had been received, and 
the amounts and to what individuals and on what account any 
money had been paid, and the amounts of such payments. îfeither 
the accounts in the clerk's account book nor the published statements 
contain any of thèse things, and in nearly every respect they fail 
to comply with the provisions of the law. Thèse accounts — thèse al- 
leged semiannual statements from the county clerk's account book — • 
are the same accounts which were presented to this court in Dud- 
ley V. Board; and, while the évidence of publication in, this case dif- 
fers from the showing in that, the proof respecting the making and 
recording of the semiannual statements is in effect identical, and 
we cannot close tins discussion more aptly than by quoting the con- 
clusion which was expressed by Judge Lochren in the opinion of 
this court in that case in thèse words : 

"But In this case it is clearly sliown tliat tliere never were any such semi- 
annual statements, or record thereof, covering any of the time which could 
affect the legality of thèse bonds. As there was no such record in existence 
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as the act required and conteinplated, tliere was no record wbich the pur- 
chaser ol: thèse bonds was bound to examine, or wbicli would be construetive 
notice to him of the aggregate iudebtedness of the county whou tlie bonds were 
issued. Such purchàser was entitled to rely on the récitals in the bonds." 
Dudley v. Board, 49 U. S. App. 345, 26 C. C. A. 87, and 80 Fed. 677. 

Another complaint of the plaintiff in error is that the court re- 
fused to receive in évidence the asse^sed valuations of the taxable 
property of the county in the years 1879 and 1880. ïlie assessed valu- 
alion in 1879 was properly rejeeted, because, although tlie vote for 
the bonds was cast in the fall of that year, they wei-e not issued until 
July, 1881, long after the assessment of 1880 had been made; and it 
was the assessed valuation when the bonds were issued, an^ not 
when the vote for them was cast, that measured tlie permissible 
debt. Dudley v. Board, 49 U. S. App. 336, 340, 2() (J. C. A. 88, and 
80 Fed. 672, 677. If the assessed valuation of 1880 had been pre- 
sented at the opening of the défense, it would hâve been material 
and compétent évidence, because it was by a comparison of this 
valuation with the publie record, required by section 30 of the act 
of 1877, which the court might then hâve expected would be sub- 
sequently proved, that the test of the violation of the limitation of 
the county debt was required to be made by a pur(;haser of the 
bonds. But it was not offered until ail the évidence to show a 
compliance with this section had been tendered and rejeeted, and 
it had becorae clear that the record required by that sedion had 
iiever been made. At that stage of the trial the valuation of 1880 
was not material, because the fact was eslahlished that there was 
no record of the county debt with which a purchaser was required 
to compare this valuation to test a compliance with the limitation. 
The trial had progressed so far that tiie conclusion was inévitable 
that the county was estopped by the récitals in the bonds to show 
a violation of the limitation, and the valuation of 1880 was prop- 
erly rejeeted. 

In the trial of the old action of Sutlifî v. Board, the attorneys for 
the respective parties made a written stipulation of the aniount of 
the debts of Lake county on July 1, 1881, aud of the assessed valua- 
tion of the county in the years 1879, 1880, and 1881, the first clause 
of which read: "It is hereby stipulated and agreed that in the trial 
of this case a jury is waived, and the same shall be submitted to 
the court upon the folio wing agreed statement of facts." The com- 
missioners offered this stipulation in évidence, and it is insisted that 
it was erroneously rejeeted. It is said tliat the stipulation was not 
lirnited to the case in which it was entitled, or to tlie trial to which 
it referred, and that it was made between the assigner of the de- 
fendant in error and the county, and that it is therefore binding 
upon the défendant in error in this case. The argument is unsound, 
because the major premise is not founded upon fact, and because 
the conclusion is not the logical resuit of the promises. The stipu- 
lation was expressly lirnited by its very terms to the case in which 
it was filed. It reads: "It is hereby stipulated and agreed that in 
the trial of this case a jury is waived," etc. But, if it was not so 
lirnited, it could not hâve the effect claimed for it by the plaintitï 
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in error. A stipulation made by an attorney in one action will not 
bind his client in another, unless the latter expressly acquiesces in 
it in the second suit. Much less will it estop his assignée. Nichols, 
Shepard & Co. v. Jones, 32 Mo. App. 657, 664; Wilkins v. Stidger, 
22 Cal. 232, 239; Weisbrod v. Railway Oo., 20 Wis. 441, ^43. The 
reason for this rule is obvions. An attorney emplojed to conduet 
and try a single action has no power to bind his client or the as- 
signée of his client in subséquent suits upon other causes of action, 
respecting which he has neither retainer, employment, nor authority. 
Au the objections to the course of the trial of this action which 
hâve been presented to this court by brief or argument hâve now 
been considered, and our conclusion is that the judgment below 
must be sustained. Upon the record before us, this is a just and 
righteous resuit. It is a salutary principle of law and of equity 
that one who, by his acts or représentations, or by his silence when 
lie ought to speak, either intentionally, or through culpable nég- 
ligence, induces another to believe certain facts to exist, and the 
latter rightfully acts on such belief, so that he will be prejudiced if 
the former îs permitted to deny their existence, is conclusively 
estopped to interpose such a déniai. The father of this défendant in 
error bought thèse bonds, and paid more than their par value for 
them, in reliance upon the récitals made in them by the olflcers 
whom the law and the people of the county had selected and em- 
powered to détermine and certify the existence of the facts disclosed 
in the récitals and to issue the bonds. It is not impossible that the 
county received their proceeds, and that its people are now trav- 
eling upon the roads which they built. In such a case, justice and 
equity alike demand that the county pay the bonds and coupons, 
unless there is some insuperable légal objection to their enforce- 
ment. We find no such objection in this case, and the judgment 
below is afflrmed. 



SCHOFIELD v. STATE NAT. BANK OF DBNVEK, COLO. 

(Circuit Court of Appeals, Eighth Circuit. October 9, 1899.) 

No. 1,157. 

CoNTRACT — Construction — Agrebment by Bank to Assumb Liabii-ities 
op Another. 

Two banks entered luto a contract by which one agreed to assume and 
pay the liabllltles of the other, in considération of which the latter trans- 
ferred to the former its office fumiture and cash assets, and assigned to a 
trustée for collection a certain amount of Its bills receivable, selected by 
the other banli; the proceeds to be paid to such other banli until it should 
be reimbursed the amount it should be requlred to pay out. Held that, 
the évident and expressed purpose of Such contract being to relieve the 
debtor banli from its liabilities, no implied promise on Its part could 
arise therefrom to repay to the other banlc any amount it mlght be re- 
quired to pay out in excess of the value of the property transferred and 
the proceeds of the assetg assigned, especially where a supplemental 
agreement, made some two months later, clearly showed that a contrary 
construction was placed upon the contract by the parties themselves. 
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3. Action pok Monby Paid— Grounds— Agreembnt to Pat not Pekformed. 
It is not enoush to sustain an actioD for money paid out and expended 
for the use of défendant that plaintifif has agreed to expend it, wbere he 
bas not done so, and has become in&olvent. 

3. Kational Banks — Poweks— Validity of Contract. 

A contract by a national banlî to assume and pay the liabilities of an- 
other bank in considération of the transfer to it by the other bank of its 
otlice furniture and lease and its cash and cash asst'ts, and the further 
asslgnment to a trustée for its benetit of bills receival)le and securities, 
is not ultra vires, but is within its powers eonferred by statute to conduct 
a gênerai banking business. 

4. Same^Adveuse Interbst of Dirbctor. 

The fact that a director of a national bank, whose présence was neces- 
sary to constitute a quorum at a meeting where by the action of the di- 
rectors, in whieh he partieipatcd, a contract by the banli to assume and 
pay the liabilities of another bank was ratifled, was also a stockholder in 
such other bank, in the absence of auy allégation of fraud in the tl'ans- 
action, is not sulHcient to render the contract invalid. 

In Error to the Circuit Court of tlie United States for the Dis- 
trict of Colorado. 

William G. Cochran (Earl M. Cranston, Robert J. Pitkin, and 
William A. Moore, on the brief), for i^laintiff in error. 

Joël P. Vaile (Edward 0. Wolcott, PJlroy î\. Clark, and Charles 
H. Toll, on the brief), for défendant in error. 

Before CALDWELL, SAKBORN, and ÏHAYER, Circuit Judges. 

SANBORN, Circuit Judge. The writ of error in this case chal- 
lenges a judgment which sustained a gênerai demurrer to a coni- 
plaint made by the plaintiff in error, John W. Sehofleld, as receiver 
of the Union National Bank of Denver, Colo., against the State Na- 
tional Bank of that city. Each of tliese banks was organized and 
was doing business under the national banking law in June, 1894, 
in the city of Denver. The complaint disclosed thèse facts: 

On June 23, 1894, negotiations were pending between the two 
banks for an assumption by the Union Bank of the indebtedness 
of the State Bank in considération of a transfer by the latter to the 
Union Bank of such a part of its live assets as would be sufflcient 
to secure the Union Bank for paying the debts of the State Bank. 
On that day R. W. Woodbury, the président of the Union Bank, 
wrote to John L. McNeil, the président of the State Bank, that it 
had been impossible for him to make such a personal examination 
of the paper of the latter bank as would justify him in closing the 
transaction, but added: 

"Now, if your people are disposed to secure us by your entire assets until 
we can be satisfied in the sélection of paper, to reimburse us for the assump- 
tion of your liabilities, I will undertake to call our board together to-night at 
some hour, and let the transfer be announccd in the morning papers." 

This letter was submitted to the board of diiectors of the State 
Bank on that day, and that board passed a resolution to the efïect 
that its président and cashier should contract to sell its office fur- 
niture, fixtures, safes, vault, and stationery to the Union Bank for 
$15,000, and to assign and transfer to that bank sulïicient of the 
bil2s receivable, moneys, and other assets of the State Bank to se 
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cure the Union Eank for its payment of the debts of tlie State 
Bank to its depositors, and for borrowed nioney, in considération 
of an agreement by the Union Banli to pay tliese debts, and in 
considération of its obtaining a release of the State Bank from 
its obligations under a certain lease to one McClintock. Thereupon 
the Union Bank took possession of the oflice, furniture, and money 
of the State Banli on the next day ; and on June 25, 1894, the board 
of directors of the Union Bank approved and adopted the letter of 
Woodbury, and authorized the président and cashier of its bank 
"to carry into effect the proposed assumption of the business of the 
latter [the State Bank], on the gênerai basis of paying its deposit 
and borrowed-money liabilities, and receiving therefor cash and ex- 
change and good paper and furniture and âxtures sufftcient to meet 
the same." The board of directors of the Union Bank then assuraed 
the liabilities of the State Bank to its depositors, to other banks, to 
the Benver Clearing House, and to the holders of its certiticates and 
bills payable, and proceeded to pay them as payment was demanded. 
The liabilities of the State Bank were f 500,641.64. It had $30,987.78 
in cash, and |21,815.78 in checks in transit and accounts receivable 
from other banks, which it immediately delivered to the Union Bank ; 
and it had bills reoeivable, mortgages, and real estate of the face 
value of $809,446.80, but the actual value of this part of its assets 
was less. On July 28, 1894, the stockholders of the State Bank rati- 
fied and approved the action of its board of directors, but the stock- 
holders of the Union Bank took no action in the premises. On July 
12, 1894, three of the directors of the Union Bank resigned, and John 
L. McNeil, the président, and two of the directors of the State Bank, 
each of whom was more interested in that bank than in the Union 
Bank, were elected directors of the latter bank, and thereafter acted 
as such. In August, 1894, an agreement, which was evidenced by 
resolutions passed by the boards of directors of the two banks, was 
made in the performance of the contract of June, 1894, and it was 
to this effect: The Union Bank assumed the payment of $31,300, 
for which the State Bank was liable on certain rediscounts, and 
covenanted that it would not make or assert any claim or liability 
against the State Bank or its stockholders beyond the assigned as- 
sets. The State Bank agreed to assign to John L. McNeil, as trus- 
tée, bills receivable, to be selected by the Union Bank, to the amount 
of 1564,000 at their face value, as security for the payments made 
and to be made by that bank in performance of the June agree- 
ment. The two banks agreed that the Union Bank miglit sélect the 
rediscounted bills as a part of this security; that it might take any 
of the bills receivable at their fuU amount in part payment of its 
claim; that when it paid the indebtedness of the State Bank to the 
Mercantile National Bank and the National Park Bank of New York, 
if it did so within 15 days, the trustée should turn over ail the as- 
signed securities to the Union Bank; that while he held them the 
truste" should coUect the securities as fast as possible, and pay 
$500 per nionth out of the proceeds thereof to the président of the 
State Bank in satisfaction of the expenses of its liquidation; that 
he should pay over the balance to the Union Bank; and that if, in 
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the end, the property wliich the Union Bank received froiu tlie State 
Bank produced more than the former expended in payuient of tiie 
debts of tlie latter, ttie surplus sliould be returned to the State 
Bank. When the resolution of the board of directors of the Union 
Bank which bound it to this agreement was adopted, only six mem- 
bers of the board were présent, and McXeil was one of them, and his 
présence was necessary to constitute a quorum. The agreement was 
performed. Bills receivable which belonged to the State Bank to 
the amount of |564,000 at their face value were selected by the 
Union Bank, and assigned to McNeil as trustée, and he proceeded to 
coUect them, and to apply the proceeds pursuant to the contraet. 
Both the State Bank and the Union Bank became Insolvent, and 
receivers of their property were appointed, who succeeded Mcîseil 
as trustée, and discharged his duties; and at the time of the com- 
mencement of this action the plaintiiï, Schofleld, as receiver of the 
Union Bank, had come into the possession of the uncollected bal- 
ance of the assigned securities, which amounted at their face value 
to 1279,552.95. The amount collected from thèse securities and paid 
over to the Union Bank or its receiver was $278,233.41. That bank 
had also received in cash, checks in transit, and in amounts due 
from other banks, in June, 1894, |52,803.5f), and the indebtedness 
of the State Bank which it assumed was $500,(541.64; so that, with- 
out regard to interest, it assumed an indebtedness which exceeded 
the amount it bas realized from the property of the State Bank as- 
signed to secure it, by the sum of $229,604.(57. 

Upon this state of facts, the jjlaintiff, as receiver of the Union 
Bank, oiïers to return the uncollected securities which he holds, 
and asks for a judgment against the State Bank for the différence 
between the amount of the debts of that bank which the Union Bank 
assumed and the amount which the Union Bank has realized from 
the assets which the State Bank delivered to it and to the trustée. 
The court below was unable to discover any ground for charging 
the State Ba'k with this liability, and dismissed the action. 

Ti is not ciaiLned that there is any express stipulation or provision 
in the agreement between the banks to the effect that the State 
Bank shall repay the money which the Union Bank has expended 
on account of the debts of the State Bank. But the contention is 
that such a contraet must be implied, because that agreement pro- 
vided that certain of the bills receivable of the State Bank should 
be assigned to the Union Bank and to the trustée to secure the re- 
imbur sèment of moneys which the Union Bank expended in paying 
thèse debts. But an agreement in direct conflict with the ternis of 
an express contraet cannot be implied from such a contraet. An 
implication may not contradict and destroy an express stipulation. 
The letter and the resolutions of June 23 and June 25, 1894, which 
constitute the original contraet, strongly indicate that it was the 
purpose of the parties to that agreement not to charge the State 
Bank with any liability, but to relieve it and its stockholders of ail 
liability for its debts. It is improbable that the State Bank insisted 
80 strenuously upon an express agreement from the Union Bank 
to assume its debts, and agreed to turn over to the latter bank ail 
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its yaluable assets to secure it from loss in the performance of that 
eontract, without a clear intention and understanding between the 
parties that th« performance of this eontract would leave the State 
Bank free from liability, not only to its creditors, but aiso to the 
Union Bank. This, it seems to us, is the fair construction and 
true meaning of the letter and resolutions of June, taken by them- 
selves. If, however, there were any doubt that this is their true 
construction, it would be removed by the interprétation which tlie 
parties themselves placed upon the eontract when they agreed upon 
the détails and the manner of its performance in the following Au- 
gust. More than 40 days after this eontract was made, and while 
it was in the course of performance, the two banks met, and agreed 
upon a method of carrying out and completing it. They put their 
agreement in writing, in the form of resolutions adopted by the 
boards of directors of the two banks. The State Bank then inserted 
in the resolution of its board of directors which authorized and di- 
rected the assignment of the securities to the trustée thèse words: 

"It Is further understood, and it Is a condition of this resolution, tliat the 
Union National Bank, in considération of the benellts derlved by it from the 
arrangement between said Union Bank, and said State National Bank, will 
not make or assert any claim or liability against or upon the part of said 
State National Bank of Denver, or its stockholders, beyond the said assigned 
assets." 

And the board of directors of the Union Bank passed a resolu- 
tion accepting this resolution of the State Bank, and the condition 
which it contains. When the language used by the parties to a eon- 
tract is ambiguous or of doubtful meaning, the practical interpréta- 
tion given to it by the parties themselves when engagea in the per- 
formance of the agreement, and before any controversy has arisen 
concerning it, is one of the best indications of its true intent. Top- 
lifiE V. Topliff, 122 U. S. 121, 131, 7 Sup. Ot. 1057; Chicago v. Sheldon, 
9 Wall. 50, 54. The express terms of the contracts between the 
banks forbid the implication that the State Bank agreed to pay to 
the Union Bank any part of the debts which the latter assumed. 

Another position of counsel for the plaintiff in error is that the 
eontract was ultra vires of the Union Bank, that the moneys it ex- 
pended under it were paid for the use of the State Bank, and that 
consequently there is an implied eontract by the latter bank to pay 
back the balance above the amount which the Union Bank has ob- 
tained from the assigned assets as money had and received by the 
State Bank for its own use. There are many fatal objections to this 
theory, but we shall notice but two. One objection is that the Union 
Bank does not allège in its complaint that it has ever paid ont or 
expended any balance. It does not aver that it has paid on account 
of the debts of the State Bank any more than it has collected from 
its assets. It does allège that it has assumed and agreed to pay 
more, and that it has become insolvent.' But it cannot recover of 
the State Bank for money paid out and expended for the use of the 
latter until it pays out and expends it. It is not enough to sustain a 
cause of action for money paid out and expended for the use of a 
défendant that the plaintiff has agreed to expend it, but has never 
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done so, and has become insolveat, so tliat he probably never can 
do so. 

Another fatal objection to the argument of counsel hère is that 
there was nothing in the contract beyond the powers of the Union 
National Bank, and therefore there is no foundation for a cause of 
action for the nioney it has expended in accordance with the terms 
of its contract. This agreement required the Union Bank to do 
nothing which national banks are not authorized to do, — nothing 
which they do not do in the conduct of the ordinary business of 
banking. That bank was empowered "to exercise by its board of 
directors, or duly-authorized officers or agents, subject to law, ail 
such incidental powers as shall be necessary to carry on the business 
of banking; by discounting and negotiating promissory notes, drafts, 
bills of exchange, and other évidences of debt ; by receiving deposits ; 
by buying and selling exchange, coin and bullion; by loaning money 
on Personal security; and by obtaining, issuing and circulating notes 
according to the provisions of this title." Kev. St. § 5136. What did 
the Union National Bank do hère that was not within the powers 
conferred upon it by the national banking act? It bought the fur- 
niture and flxtures of a banking office for f 15,000, assumed the lease 
of a building in which this office was situated, and proceeded to 
occupy and use it to operate its bank. But it was empowered to 
do this by section 5137 of the Revised Statutes. It received from 
the State Bank $30,987.78 in cash, and $21,815.78 in cheeks in transit 
and accounts receivable from other banks. It had express authority 
to receive thèse amounts as deposits, and by the purchase of the 
furniture and the receipt of thèse sums it became indebted to the 
State Bank in the sum of |67,803.56. In the absence of an express 
contract, it would hâve been bound to pay this amount to the State 
Bank or to its order; and, if the latter bank directed it to pay this 
sum to its creditors, it was legally bound to make the payment in 
that way. It could not hâve been in excess of the powers of the 
Union Bank for it to expressly agrée to do that which it was bound 
to do under the law without an agreement. This, however, was not 
ail that it did. It agreed to loan |492,838.08 (the amount above the 
$67,803.56 required to pay the debts of the State Bank), and to pay 
the debts of the State Bank with this amount; and it agreed to make 
this loan upon the personal security of the makers and indorsers of 
bills receivable of the face value of $564,000, which it selected, and 
which the State Bank assigned in trust to secure the repayment of 
the loan, and it promised to turn back to the State Bank any sur- 
plus of thèse securities or of their proceeds which remained after 
it had been reimbursed for this loan. Let us analyze this transac- 
tion for a moment, and see if there is anything hère beyond the 
Ijowers of a national bank. A simple illustration seems to make 
this matter clear. A. has a promissory note for flO.OOO, payable to 
his order, made by two responsible parties, and due in 90 days. He 
owes a promissory note of $9,000, due in 60 days. He takes the 
former note to a national bank, indorses it without recourse, dis- 
counts it, and walks off with the proceeds. No one can success- 
fuUy question the power of such a bank to loan its money on the 
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security of such a promissory note, or its authority to disconnt or 
to buy the paper. Auten v. Bank, 19 Sup. Ot. 628, 635; Smith v. 
Bank, 26 Ohio St. 141, 151. But suppose A. leaves the proceeds of 
the note on deposit in the bank to his crédit until his note for |9,000 
falls due. ïïe may then draw his check on the bank for the 19,000 
payable to the creditor, and draw his check for the balance of the 
proceeds payable to himself, and the bank is legally liable to pay 
both checks; and this although the makers of the $10,000 note 
may hâve become insolvent, and their note may hâve become worth- 
less, since it was discounted. Nor would there be anything ultra 
vires of the bank if, vyhen A. discounts the note, the bank expressly 
agrées with him to do the very thing which at his request it is legally 
bound to do on account of its discount or purchase of the note; that 
is to say, to pay his note of $9,000, and to pay him the balance of 
the proceeds of the $10,000 note. Much less would it be beyond its 
powers to agrée to pay the $9,000 and the surplus it should realize 
from the $10,000 note only. But this was ail there was in the agree- 
ment which the plaintiff in error challenges. It is true that the 
Union Bank loaned its money on more than one promissory note, 
but, if it could lawfully loan it on one, it could do so on two or 
many. It is true that it did not place the proceeds of the bills re- 
èeivable which it obtained as security to the crédit of the State 
Bank; that it did not take possession of the bills receivable, but 
left tliem in the hands of a trustée; and that it was not bound to 
pay to or on account of the State Bank any more than the amount 
of the latter's debts, unless it realized more than that amount from 
the securities. But thèse provisions of the contract serve only to 
bring it further within the powers of the bank than a simple dis- 
count or purchase of the paper. Under such a discount or purchase 
ail the proceeds of the discount of the entire purchase price are im- 
mediately payable, while under this contract only $492,838.08 was 
absolutely payable on account of bills receivable of the face value 
of $564,000, and more was payable only in case it was realized from 
the securities. The whole is greater than any of its parts, and in- 
cludes them ail; and the power which a national bank undoubtedly 
bas to discount or purchase commercial paper, and to pay for it 
immediately, necessarily includes the power to agrée upon the 
amount of the proceeds of the discount or the amount of the pur- 
chase price, to loan money upon the security of the paper, instead 
of discounting or purchasing it outright, and to contract to pay out 
the money agreed to be loaned at some future time, instead of at 
the time when the agreement is made. There is nothing ultra vires 
of the Union Bank in the contract or transaction in issue. U. S. 
Nat. Bank of New York v. First Nat. Bank, 49 U. S. App. 67, 73, 24 
O. C. A. 597, 600, 601, 79 Fed. 296, 300; Bank v. Sharp, 6 How. 301, 
322, 323; Bank v. Smith's Ex'r, 40 U. S. App. 690, 23 C. 0. A. 80, 
77 Fed. 129; Bank of Genesee v. Pachtin Bank, 13 N. Y. 309; Mar- 
vine v. Hymers, 12 N. Y. 223; Houghton v. Bank, 26 Wis. 663; 
West St. ix)uis Sav. Bank v. Shawnee Co. Bank, 95 U. S. 557, 559; 
Cooper V. Curtis, 30 Me. 488, 490; Davenport v. Stoae, 104 Mich. 
521, 62 N. W. 722. 
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The same considérations which hâve led to the décision that the 
agreement in question and its peifornuince were within the ordinary 
powers of a national bank dispose of the objection that the board 
of directors had no authority to make the contract. 

It is insisted that the agreement of August was void, because 
the Union Bank received no considération for it, while it released the 
State Banlc from liability to repay the money which the Union 
Bank expended in paying the debts of the Htate Bank, allowed the 
latter bank |500 per month for the expenses of its liquidation, 
placed the assigned securities in the hands of a trustée, and not in 
the possession of the Union Bank, required the Union Bank to as- 
sume an additional burden of indebtedness not covered by the orig- 
inal agreement (the $31,300 for which the ►'^tîite Bank was liable on 
its rediscounts), and limited the amount of the securities assigned 
to |5G4,000; and because John L. McNeil, who was the trustée, the 
président of, and more largely interested in the State Bank than 
in the Union Bank, was one of the board of directors of the latter 
bank, necessary to a quorum, when the resolution of that board 
which assented to the agreement was adopted. The agreement be- 
tween the parties, however, was made in June. For more than 40 
days the performance of this agreement had continued. The con- 
tract of August was then made. It was a supplemental agreement. 
It was made and executed in part performance of the June con- 
tract. It was nothing more than the arrangement of the détails, 
the spécification of the manner of the performance of the original 
agreement. Consequently it did not require a separate and inde- 
pendent considération to make its stipulations binding. There was 
ample considération in the mutual covenants of the original agree- 
ment for ail the subséquent acts that were done and ail the later 
contracta that were made in the course of its performance. Green 
V. Eailway Co., 35 C. C. A. 68, 92 Fed. 873, 877. Moreover, the Au- 
gust agreement was satisfactory to the Union Bank when it was 
made, and for many years, until it was completely performed; and 
the presumption is that for every burden which that bank then as- 
sumed it secured what it deemed ample concessions in return, at the 
time it made the contract. A fair construction of the June agree- 
ment, as we hâve already held, left the State Bank free from lia- 
bility to the Union Bank for the money it expended or agreed to 
expend on account of the debts of the State Bank, so that there 
was no release of that liability in the August agreement, because 
the liability never existed. The clause which the agreement of Au- 
gust contained on this subject was only a more positive statement 
of the original intention of the parties fairly expressed in the June 
contract. The original contract was that the State Bank should 
assign "sufficient of the bills receivable, moneys, crédits, and other 
assets to secure the Union National Bank for the payments and lia- 
bilities which it shall flnd it necessary to pay or assume in dis- 
charging said debts and liabilities of said State National Bank." 
One of the main purposes of the supplemental agreement of August 
evidently was to fix and détermine what amount of the bills receiv- 
able was snffiicient to secure the Union Bank for the payment of 
97 F.-19 
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thèse liabilities. If in the later agreement it was provided that the 
bills receivable should be beld by a trustée instead of by the bank, 
if he was to pay out of the proceeds 1500 per month to the State 
Bank for the expenses of its liquidation, if the Union Bank was to 
assume a liability of |31,300, and if thèse burdens upon the Union 
Bank were additional to those specified in the original agreement, 
the presumption is that in the securities to the amount of |564,000, 
which the Union Bank obtained to secure its liability to pay |492,- 
838.08, it secured what it deemed a sufflcient amount to protect it, 
not only against its liability for the debts of the State Bank for de- 
posits and borrowed money specified in the June contract, but also 
against the additional liabilities which it assumed under the terms 
of the August agreement. Thè fact that thèse securities hâve since 
proved inadéquate is not a A'ice of the contract, but a fault of the 
bargain. The resuit is that there was a valuable considération for 
the covenants of the Union Bank contained in the August agree- 
ment, both in the original and in the supplemental contract, and 
that the latter was within the powers of the bank and of its board 
of directors. 

Nor was the relation of McNeil to thèse banks and to this trans- 
action such that his vote for the August agreement as a member of 
the board of directors of the Union Bank can be held to vitiate that 
contract. It was not an agreement with him, nor was it a contract 
from which he could dérive any personal beneflt not already secured 
to him by the June agreement, unless, as a stockholder of the State 
Bank, he was relieved from indirect liability by the assumption of 
the indebtedness of that bank for the $31,300 on the rediscounts, 
of unless he derived some profit from acting as trustée, and from dis- 
bursing the |500 per month which he received, as président of the 
State Bank, to pay the expenses of its liquidation. There is no 
averment in the complàint that there was any fraiid or imposition 
practiced upon the Union Bank. McNeil's adverse interest, if he 
had any, was too remote, contingent, and uncertain to warrant any 
court, in the absence of fraud, in abrogating or ignoring the delib- 
erate agreement of thèse corporations, made many years ago, and 
completely performed, without objection, long before any action was 
brought which challenged it. 

Counsel for the plaintiff in error hâve presented many other ob- 
jections to the contract and to the transactions of thèse banks, but 
they are ail disposed of by the views already expressed. The judg- 
ment below is aflirmed. 



HOUSEKEEPER PUB. CO. v. SWIFT et al. 

(Circuit Court of Appeals, Eighth Circuit. October 16, 1899.) 

No. 1,224. 

CoNTRACTa— Abrogation bt Nbw Conthact. 

Tlie légal effect of a subséquent contract completely covering the same 
subject-matter, and made by the same parties, as an earlier agreement, 
but containing terms inconsistent therewith, se that the two cannot stand 
together, is to rescind and supersede the earlier contract, and to constitute 
itself the only agreement of the parties on the subject. 
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3. SAMB — CONSTUUCTION — Imi'eachment op Execoted Agreemekt. 

A written contract for the sale and purchase of property, which haa 
been fuUy executed by the delivery of the property aud the payment of 
the priée in accordance with its terms, cannot be impeached and set 
aside by the seller, and an earlier contract between the parties for the 
sale of the same property for a greater price substituted and enforced, 
merely on allégations of an oral understanding between them that the 
second contract should be without légal effect, and that payment should 
be made in accordance with the first, neither fraud nor mistalie beiug 
charged. 

3. ,Same — Evidence of Negotiations. 

Evidence to sustain such allégations would be inadmissible, under the 
rule that provious paroi negotiationa are merged In a written contract, 
and cannot be shown to contradict Its plain terins. 

4. Same — Practical Co:^8truotion by Paktibs. 

The consummation of a sale in accordance with the terms of a written 
contract therel'or between the parties is a practical construction whirh 
constitutes strong évidence that such contract embodied the true agree- 
ment. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This is an action to recover $25,000 and interest, which is the alleged bal- 
ance of the purchase price of a printing and puljlishing plant, and of the 
good will of the business of publishing a newspaiier. ïhe plaintiff in eri'or, 
the Housekeeper Publishing Company, a corporation, conveyed this plant and 
sood will to the wives of the défendants in error, I.ucian Swift and AVilliam E. 
Haskell, and received $25,000 for them. ïhe vendor insists that it made this 
conveyance in performance of a contract wliich it made with the défendants 
through Frederick Fayram, one of their number, on Juue 14, 18115, to sell 
them this property for Ç50,000; and the défendants contend that the convey- 
ances were made in tlie performance of a contract made by the plaintifï with 
the défendant Haskell on July 22, 1895, to sell the property for S25,000. The 
facts are set forth in the complaint. The court below deemed tliem iusnfflcieut 
to eonstitute a cause of action, sustained a demurrer to the complaint, and dis- 
missed the suit. Thèse are the alleged facts: 

The plaintiff owned a printing plant, and the good will of the business of 
publishing a newspaper, subject to a mortgage of $.50,000, which secured 250 
bonds, upon some of which the interest was overdue. The détendant Fayram 
was authorized to, and did, aet for the défendants, who were negotiating to 
purchase this property. On Jnne 11, 1895, the plaintiff caased the follow- 
ing letter, which was signed by its président, George F. Jivckson, to be deliv- 
ered to Fayram: 

"Minneapolis, Minn., June 11, 1895. 

"Frederick Fayram, St. Paul, Minn.— Sir: In accordance with the several 
conversations I hâve had with you, I hereby agrée, on receipt of a written 
proposition from you offering to buj' the plant, property, and good will oî 
the Housekeeper l'ublishing Company, and to pay therefor the sum of flfty 
thousand dollars ($50,000), not less than twenty-five thousand dollars to be 
paid in cash, and the balance by notes payable in tour, eight, and twelve 
months, with interest at six per cent, per annmn, to use eveiT Personal endeavor 
to consummate the sale and deliver the property into your hands within as 
short a time as possible after receipt of aforesaid proposition. 

"[Signed] George F. .Jackson, Prest." 

On .lune 14, 1805, Fayram delivered to the plaintiff a written acceptance of 
the proposition contained in this letter, in which he agreed to buy the property, 
and to pay for it $25,000 in cash, and three promissoi-y notes of défendants, of 
$8,333.30 eaeh. The plaintiff orally notified the défendants tljat it would ac- 
cept this proposition. Dnring the negotiation it was agreed that the title 
should be approved by the attorneys of the défendants. On .Tune 17, 1895, 
the défendants notified the plaintiff that their attorneys required, and they 
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flemanded, that the title to the property should be transferred to them through 
a foreclosure of the mortgage on tlie plant, and they also insisted that thelr 
■wrltten acceptance and agreement to pay $50,000 for the property should be 
returned and surrendered to them. They gave as a reason why they required 
a surrender of thls acceptance that, if such a contract o-f purcha.se should 
corne to the knowledge of the plaintlff's credltors, a charge of collusion might 
be made against the plalntiff and the défendants, in connection wlth the fore- 
closure of the mortgage. They assured the plaintiffi that they would take 
the property as theretofore agreed, contract or no contract, that they intended 
to and would carry out their agreement, that they did not désire to cancel or 
modify the contract, and that the only purpose upon their part of having the 
custody of the written agreement was to insure against the hazard of Its be- 
coming an évidence of collusion in any attack on the foreclosure. The plain- 
tiff believed thèse assurances, and surrendered the written acceptance and 
agreement. It then caused the mortgage upon this property to be foreclosed, 
and caused the title under the foreclosure to be vested in its attorney, Mr. 
0. W. Tankersley. While the foreclosure proceedings were pending, and after 
the agreement had been surrendered, the défendants again assured the plain- 
tifC that they were willing, ready, and anxious to buy the property, and to pay 
for it $25,000 in cash and $25,000 in their notes. Before the foreclosure sale, 
which was made on July 6, 1895, they advised the plaintift' that seeming nego- 
tiations should be carried on between them after the foreclosure was com- 
pleted, relative to the sale of the property; but they assured the plaintifC at 
ail times that the only contract and transaction they desired to make was 
that made between the plaintiffi and Fayram, and that ail subséquent appar- 
ent transactions should be without meaning or validity, except as a method 
of transferring the title. In pursuance of this pian, simulated negotiations 
were conducted, and on July 22, 1895, thè défendant Haskell wrote and deliv- 
ered thls ietter: 

"Minneapolis, Minn., July 22, 1895. 
"Mr. George P, Jackson, Minpeapolis, Minn.— Dear Sir: I will pay, or cause 
to be paid, the sum of $25,000 for the transfer to me, or to such person or 
persons or corporation as I may name, of the absolute title to the following 
described property, free and clear of ail incumbrances, except as hereinafter 
specifled, to wit: Ail the property, described in the certain mortgage made 
on October Slst, 1891, by the Buckeye Publishing Company to L. Parker 
Veazey, as trustée, which mortgage was filed in the office of the city clerk 
of the city of Minneapolis on December 23rd, 1891, subject, however, to cer- 
tain mortgages on two Hubçr presses. This offer is made upon the follow- 
ing conditions: (1) Title shall be examined by Kitchel, Cohen & Shaw, and 
shall not be taken unless they certify that it is satisfactory to them. (2) 
This offer shall hoid good until 12 o'clock noon of the 23rd day of July, 1895, 
and no longer. Yours, truly, W. E. Haskell." 

George F. Jackson, as the complaint reads, "for the purpose of performing 
the plaintifC's original contract, and not otherwise, pretended personaily and 
orally, and not otherwise, to accept, In form, the offer of said Haskell; and on 
July 26th thereafter formai instruments of conveyance and transfer of ail 
said properties were exeeuted both by plaintifif and said Tankersley in part 
performance of the contract of June 14th, and not otherwise." Twenty-flve 
thousand dollars was paid for thèse conveyances. The bonds were surrendered 
to the défendants. On September 1, 1895, the président of the piaintiff left 
the city where the transactions were had, and did not retum until October 25, 
1895. On this day the piaintiff was advised for the first time that the de- 
fendants repudiated and denied the contract of June 14th, and they hâve ever 
since asserted that the negotiations between Jackson and Haskell in July con- 
stituted the contract between the parties. No demand was ever made for the 
promissory notes until about October 25, 1895. 

Francis B. Hart, for plaintiffi in error. 

Emanuel Cohen (Stanley R. Kitchel and Frank W. Shaw, on the 
brief), for défendants in error. 

Before CALDWELL, 8ANB0EN, and THAYEE, Circuit Judges. 
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SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

This is an action on a contract. The plaintiff has sold and deliv- 
ered its property, and the défendants hâve paid it 123,000 for it. 
It seeks to recover |2â.000 more, with interest, on the ground that 
the défendants agreed, not only to pay the $23,000 which they 
hâve paid, but also to give their promissory notes for |23,000 in 
addition, or, in effect, to pay |50,000 for the property. It is ob- 
vions that there can be no recovery hère, and that the complaint 
States no cause of action unless it shows that there was an exist- 
ing contract by the défendants to give thèse notes, and to pay |30,- 
000 in ail for the property -when this action was coniinenced. 
When the complaint is read with this question in mind, its most 
striking feature is that it discloses an executed contract of sale 
between the plaintiff and the défendants of the property in ques- 
tion, for 125,000, which was ma.de and performed between July 21, 
1895, and August 29, 1895, and which is evidenced by the letter of 
the défendant Haskell of July 22, 1895, and the conveyance of the 
property and the surrender of the bonds which followed it, while, 
for the recovery it seeks, it counts on a contract between the same 
parties for the sale of the same property for §50,000, made between 
June 13 and June 17, 1895, more than a month before the second 
contract. It is unnecessary to détermine whether or not Haskell's 
letter of July 22d. and the oral acceptance of Jackson, the prési- 
dent of the plaintiff, constituted a valid contract by the House- 
keeper Company, whose spécifie performance could bave been en- 
forced in equity. However that may be, it is certain that this let- 
ter, its acceptance by Jackson, and the conveyances of the prop- 
erty, the surrender of the bonds upon it, and the payment and ac- 
ceptance of the $25,000 which it fixed as the price of the property 
in strict accord with its terms, when taken together, made a valid 
contract of sale, which was completely i)erformed by the parties, 
and ail the terms of which were clearly expressed in the letter and 
the deeds. For convenience, this agreement will be called the 
"Contract of July 22d." Nor is it requisite to the détermination 
of this case that we décide whether or not Jackson' s letter of June 
14th, in which he offered to use every personal endeavor to con- 
summate a sale of the property for $25,000 in cash and $25,000 in 
promissory notes of the défendants, together with the acceptance 
of that proposition by the défendant Fayram, followed by the sub- 
séquent surrender on June 17th, and the destruction, of that ac- 
ceptance, made or left in existence a légal contract between the 
parties for a sale of this property for $30,000. This question is 
susceptible to grave doubts. But for the purpose of this case we 
will concède, al thon gh we do not décide, that the letter of Jack- 
son and the acceptance of Fayram made a lawful written contract 
betv,'een the plaintiff and the défendants for the sale of the prop- 
erty for $25,000 in cash and $25,000 in the notes of the défendants, 
and that this agreement was not abrogated or canceled by the sur- 
render of Fayram's acceptance, and its subséquent destruction or 
suppression. For the sake of brevity, this agreement will be called 
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the "Coiîtract of June 14tli." We hâve, then, two contracta between 
tlie same parties for the sale of the same property, — the earlier 
for the sale for $25,000 in cash and |25,000 in notes, and the latter 
for 125,000 in 'cash, without any notes. What was the légal ef- 
fect of the subséquent contract upon its predecessor? In the ab- 
sence of fraud or mûtual mistake,— and the complaint contains 
no allégations sufficient to sustain a charge of either, — there can 
be no doubt concerning the answer which ought to be giyen to 
this question, under the law. The later contract covers the entire 
subject-matter of the earlier one. It is complète in itself. It is 
incoHsistent with the preceding contract. The two cannot stand 
together. There was but one sale of this property, and this sale 
oould not hâve been for f 50,000 and for |25,000 at the same time. 
A subséquent contract oompletely covering the same subject-mat- 
ter, amd made by the same parties, as an earlier agreement, but 
cbntaining terms inconsistent with the former contract, so that 
the two cannot stand together, rescinds, supersedes, and is sub- 
stituted for the earlier contract, and becômes the only agreement 
of the parties on the subject. Clark, Oont. 612; Patmore v. Col- 
burn, 1 Oromp., M. & B. 65, 71; Chrisman v. Hodges, 75 Mo. 413, 
415; Renard v. Sampson, 12 N. Y. 561, 568; Stow v. Russell, 36 
III. 18, 30; Harrison v. Polar Star Lodge, 116 111. 279, 287, 5 K E. 
543, 546; Howard v. Railroad Co., 1 Gill, 311, 341; Paul v. Meser- 
vey, 58 Me. 419, 421. The légal effect of the contract of July 22d, 
therefO're, standing by itself, was to rescind the agreement of June 
14th, and to constitute itself the only contract between the parties 
for the sale of the property. 

We turn again to the complaint to ascertain in what way the 
plaintiff seeks to escape from this effect. The only averments to 
accomplish that resuit are that at some time before the contract of 
July ^d was made the défendants advised the plaintiflf that it 
would be necessary and prudent to conduct seeming negotiations 
for the purchase of the property, so that the transaction might be 
clothed with the appearance of genuineness, and assured it that 
this subséquent negotiàtion should be msaningless and of no va- 
lidity, except as a mode of transferring the property, and that the 
only contract and transaction they desired to make was the con- 
tract of June 14th, and that, in furtherance of this plan, the con- 
tract of July 22d was made and fulâlled in part performance of the 
agreement of June 14th. The avermént that the contract of July 22d 
was pèrformed in part fulflllment of the agreement of June 14th must 
stand or fall with the suflBiciency of the plea, that the later con- 
tract was meaningless and invalid, because, if it was valid, the 
transfer of the title and the payment of the $25,000 constituted its 
performance, and, if it was without légal effect or meaning, the 
contract of June 14th was in force, and the sale and delivery of the 
property were necessarily a part performance of that contract. 
The arerments under considération do not disclose any mutual 
mistake in making or reducing to writing or performing the agree- 
ment of July 22d, because they do not show that the défendants 
did not intend to make and perform' that contract. They fail to 
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disclose any fraud, because tlie promises they recite relate to the 
future. Tliey do not constitute the misrepresentation of any ex- 
isting faet whicli conditioned tlie trade. And fraud may not be 
predicated of a promise or a prophecy. Eailwav Co. v. Barnes' 
Adm'x, 64 Fed. 80, 12 C. C. A. 48, and 27 U. S. App. 421; Sawyer 
V. Prickett, 19 Wall. 146, 163; Insurance Co. v. McMaster, 87 Fed. 
63, 67, 30 C. 0. A. 532, 535, and 57 U. S. App. 638, 644; Kerr, Fraud 
& M. (Bump's Ann. Notes) 85, note 3. It is not perceived how a 
contract to sell the property for |25,000 could clothe its sale with 
more appearanee ot genuineness than an agreement to sell it for 
150,000, and the complaint discloses no reason why a sham written 
contract for a sale at the former price should be made, if the real 
intention of the parties was to perform a valid contract for a sale 
at the latter price. There is, however, a fatal objection to the al- 
légations which are made to avoid the contract of July 22d. Those 
averments are, in effect, that in the paroi negotiations which pre- 
ceded and resulted in that written contract the défendants repre- 
sented and promised that the subséquent agreement should hâve 
conséquences exactly opposite to those which its plain terms and 
their settled légal efifect entailed. The légal effect of this written 
contract was to rescind and supersede the former agreement, and 
to make the later one the only contract between the parties. The 
averments of the complaint are that, in the oral negotiations which 
led to it, the défendants represented to and assured the plaintift' 
that this contract should not hâve that effect, but that it should 
itself be void while the contract of June 14th should still remain 
in force. Such allégations as thèse are futile to avoid the delib- 
erate written contract of the parties. No évidence can be received 
under them, because its admission would fly in the teeth of the 
salutary rules that ail prior negotiations are merged in the writ- 
ten contract which results from them, and that paroi évidence can- 
not be received to contradict or modify its terms or its légal ef- 
fect. In Chrisman v. Hodges, 75 Mo. 413, 415, this exact question 
was presented to the suprême court of Missouri by an attempt to 
show by oral testimony that it was not the intention of the parties 
by a subséquent inconsistent contract to substitute that agree- 
ment for an earlier one, and the court unanimously held that this 
would be to permit paroi évidence to contradict the terms and to 
destroy the légal effect of the later written contract, and that such 
évidence could not be lawfully received. The only testimony 
which could establish the truth of the averments in this regard 
falls under the ban of the established rule so often announced and 
applied in this court, that "no représentation, promise, or agree- 
ment made, or opinion expressed, in the previous paroi negotia- 
tions as to the terms or légal effect of the resulting written agree- 
ment, can be permitted to prevail, either at law or in equity, over 
the plain provisions and just interprétation of the contract, in the 
absence of some artifice or fraud which concealed its terms and 
prevented the complainant from reading it." Insurance Co. v. 
McMaster, 87 Fed. 69-71, 30 C. C. A. 538-540 ; Thompson v. Insur- 
ance Co., 104 U. S. 252, 259; Insurance Co. v. Henderson, 69 Fed. 
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762, 766, 768, 16 G. 0. A. 390, 393^ 395, 32 U. S. App. 536, 543, 547; 
Green r. Bailway Co., 35 C. C. A. 68, 92 Ped. 873, 877; Laclede 
Fire-Brick Mfg. Co. v. Hartford Steam-Boiler Inspection & Insur- 
ance Co., 60 Fed. 351, 353, 358, 9 0. C. A. 1, 3, 8, 19 U. S. App. 510, 
513, 520; Insurance Co. v. Mowry, 96 U. S. 544, 547; Assurance Co. 
V. Norwood, 57 Kan. 610, 611, 613, 47 Pac. 529; Association v. 
Kryder, 5 Ind. App. 430, 435, 31 N. E. 851; Union Nat. Banli of 
Oshkosh V. German Ins. Ce, 18 0. C. A. 203, 71 Fed. 473; Insur- 
ance Co. V. Teter, 136 Ind. 672, 673, 676, 679, 36 N. E. 283; Burt v. 
Bowles, 69 Ind. 1; Clodfelter v. Hulett, 72 Ind. 137; Hudson Canal 
Co. T. Pennsylvania Goal Co., 8 Wall. 276, 290; Insurance Co. y. 
Lyman, 15 Wall. 664; Pearson v. Carson, 69 Mo. 550; Insurance 
Co. V. Nèiberger, 74 Mo. 167; Lewis y. Insurance Co., 39 Conn. 100. 
The resuit is that there are no averments in the complaint sufïi- 
cient to avoid the légal effect of the agreement of July 22d, and the 
earlier contract was rescinded by that agreement, so that there is 
no basis for a recoYcry hère on account of the refusai of the de- 
fendants to make and deliver their notes. 

This view of the légal effect of the transactions between thèse 
parties is confirmed by the practical interprétation which they 
gave to them by their acts. If the earlier contract was in force 
when they transferred the property, and the bonds secured upon 
it, the plaintiff was entitled to the notes at the same time that he 
receiYed the cash, and as a condition of the transfer of the prop- 
erty and the bonds to the défendants. If that contract was in 
force, and the parties were periorming it, the natural and usual 
course of business would hâve been for the plaintiff to retain the 
title of the property and the possession of the bonds until it re- 
ceiYed the notes of the défendants, and to exchange the convey- 
ances of the property and the notes isimultaneously. On the other 
hand, if the former contract was rescinded and the later agree- 
ment wàs in force, the payment of the |25,000 was the only condi- 
tion, a coïnpliance with which the plaintiff could fequire. The 
Housekeeper Company receiYed the $25,000, deliYered the title 
deeds, and f;:rrendered the bonds, without demanding or mention- 
ing the notes. Ali this was done before August 29, 1895. The 
demand of the notes seems to hâYe been an afterthought. It was 
not made until October 25, 1895, nearly two months after the prop- 
erty was deliYered to the défendants. Thèse acts of the parties 
constituted a practical construction of their transaction to the ef- 
fect that the earlier contract was rescinded and the later one was 
in force. They are in accord with the légal effect of their written 
contracts, and undoubtedly indicate their intention and under- 
standing at the time the sale was consummated. The practical in- 
terprétation giYen to their agreements by the parties to them, 
while they are engaged in their performance, and before any con- 
troYersy bas arisen concerning them, is one of the best indications 
of their true intent, and courts that follow it will rarelv go far 
astrav. Schofleld y. Bank. 97 Fed. 282; Topliff y. Toplilï, 122 U. 
S. 121, 131, 7 Sup. et. 1057; Chicago Y. Sheldon, 9 Wall. 50, 51. 
The judgment below is afSrmed, 
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FIDELITY INSURANCE, ÏRL'Sï & SAFE-DEPOSIT CO. v. MECHANICS' 

SAV. BANK. 

(Circuit Court of Appeals, Third Circuit October 31, 1899.) 

No. 27. 

1. CoRPORATroNS — Action to Enforce Sïatotort Liability of Stockholders 
— Kansas Statute. 

Under tlie constitutioa and statutes of Kansas subjecting stockholders 
in cori.iorations to an additional liability in favor of creditors to the 
amount of their stock, and providing (Comp. Laws Kan. 1879, c. 23, § 32) 
that a judgment ereditor of the corporation, after an exécution returned 
unsatisfied, "may proceed by action to charge the stockholders with the 
amount of his judgment," such an action is for the individual beneflt of 
the créditer suing, and he may proceed at law against a stockholder in 
any court of gênerai Jurisdiction where Personal service may be made on 
the défendant. 1 

3. Samb -Effjîct of Appointment of Receiver. 

Under such a statute, the liability of the stockholder, being directly to 
the créditer, cannot be enforced by a receiver appointed for the corpora- 
tion, and the appointment of such receiver does not affect the right of a 
judgment créditer to maintain an action against a stockholder to enforce 
such liability. 

3. Samb — ijiMrTATioN of Action— Dbath of Stockholder. 

The contingent liability of a stockholder in a Kansas corporation under 
the statutes of that state upon his deàth continues against his personal rep- 
Kjsentative, so that his death does not start the statute of limitations to 
running against an action to enforce such liability by a créditer whose 
right of action accrued subséquent to such death. 

4. Samb— [)s:fbkses— Effect of bTATE Dkcision. 

Xhe suprême court of Kansas having held that a stockholder in a cor- 
poration of that State, when sued by a créditer of the corporation under its 
statutes to enforce the additional liability imposed thereby, which is sev- 
eral, and may be enforced by any judgment ereditor, may plead as a dé- 
fense, eitlier in whole or pro tanto, a bona lide indebtedness from the 
corporation to him, existing when the plaintifl''s cause of action accrued, 
such holding, being based upon a construction of the statute and the 
nature of the stockholder's liability thereunder, becornes a part of the 
statute law of the state, and détermines the rights of the ;parties to an 
laçtion brought thereunder in another jurisdiction. 

5. Bame— Equitable or Jjîoal Nattre of Défense. 

Such a défense is not an équitable one in any technical sensé, but One 
■whlch goes directly to the question whether the défendant, as a stock- 
hol(îer, is subject to any liability under i e statute which thé plaintifE can 
enforce and is eognizable in a court of law, which can only enforce the 
statutory liability according to its limitations as fixed by the courts 
of the state. 

In Error to Circuit Court of the United States for tlie Eastern 
District of Pennsylvania. 

For opinion of circuit court, see 91 Fed. 456. 

E. C. Dale, for plaintiff in error. 
Eussell Duane, for défendant in error. 

Bef ore ACHESON, Circuit Judge, and BUFFINGTOîsT and BEAD- 
POED, District Judges. 

1 As to stockholders' liability to creditors of corporation, see note to Rickex- 
son Roller-Mill Co. v. Farrell Foundry & Madiine Co.. 23 C. 0. A. 315, and 
supplementary thereto, note to Scott t. Latimer, 33 C. C. A. 23. ' ' 
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ACHESON, Circuit Judge. Section 2 of article 12 of tlie constitu- 
tion of the State of Kansas reads thus : 

"Dues from corporations shall be securèd by indlvidual liability of the 
stockholders to an additlonal amonnt "equal to tbe stocU owned by eacb stock- 
bolder, and sueh other means as shall be provided by law; but such indlvidual 
llabilities shall not apply to railroad corporations, nor corporations for re- 
llglous or charitable purposes." 

And a statute of tliat state contains tlie following provisions to 
enforce sucli individual liability after a créditer has obtained judg- 
ment against the corporation : 

"Sec. 32. If any exécution shall hâve been issued against the property or 
efCects of a corporation, except a raiiway or a religious or charitable corpora- 
tion, and there Cannot be found any property vk'hereon to levy sueh exécution, 
then exécution may be issued against any of the stockholders, to an exteut 
equal in amount to the amount of atock by him or her owned, together with 
any amount unpaid thereon, but no exécution shall issue against any stock- 
holder, except upon an order of the court in which the action, suit or other 
proceeding shall ; hâve been brought or instituted, made upon motion in opeu 
court, after reasonable notice in writing to the person or persons sought to be 
chargea; and, upon such motion, such court may order exécution to issue 
accordingly; or the plaJntift' in the exécution may proceed by action to charge 
the stockholders with the amount of his judgment." Couip. Laws 1879, c. 
23, § 32. 

The Mechanics' Savings Bank having become a creditor of the 
Davidson Investment Company, a corporation created under and 
by virtue of the laws of the state of Kansas, and there located, insti- 
tuted an action against that corporation in the district court of 
Çowley county, in the state of Kansas, and on January 24, 1895, ob- 
tained judgment therein against the sâid corporation in the sum of 
$9,022. Afterwards, on Beptember 30, 1895, the plaintiff caused 
exécution to be issued upon said judgment against the Davidson In- 
vestment Company, tlie défendant therein, which exécution was re- 
turned wholly unsatisfled, it appearing that there could not be found 
any property whereon to levy such exécution. The présent action is 
founded upon that judgment, and was brought on July 16, 1896, by 
the Mechanics' Savings Bank against the personal représentative 
of John Gr. Beading, deceased. 

ïhis record discloses that John G. Re^ding died on June 27, 1891; 
that on July 26, 1892, the défendant below, the Fidelity Insurance, 
Trust & Safe-Deposit Company, became the administrator de bonis 
non cum testamento âniïexo of his éstate; and that at the time of his 
death John G. Beading was the owner of 150 paid shares of the 
capital stock of the said Davidson Iny.estment Company, of the par 
value of $100 per share, the certificat es for which canje into the de- 
fendant's hands as adniinistratorof said estate. This action is to 
enforce the additional or double liability upon said stock under the 
constitution and statute of the state of Kansas above recited. It is 
further shown by the record that the défendant below, as adminis- 
tikioT of the estate of John G. Beading, deceased, became and has 
remained the holder of 15 bonds of the said Davidson Investment 
Company to the aggregate amount off 15,000; that default in the pay- 
raent of interest thereon occurred in April, 1892, and that thereby, un- 
der tiie terms of the bonds, and in conséquence of action taken by the 
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admunsti-ator, tlie principal became due in April, 1893. Thus it ap 
pears tliat at tlie date when the plaiutitî obtained its aforesaid judg- 
ment against the Davidson Investment Company, and also at tlie 
tinie tins action vvas brought, tlie Davidson Investment Company was 
indebied on said bonds to the estate of John G. Eeading in an amount 
then due exceeding the plaintilï's claim, which indebtedness still 
exista. The court below directed a verdict for the plaintiff for the 
amount of its claim, subject to the opinion of the court upon certain 
reserved questions of law raised by the défendantes points. Such ver- 
dict having been rendered, the court subsf^quently ruled the reserved 
(}uestions in favor of the plaintiff, and entered judgment against the 
défendant upon the verdict. 

The flrst question which tliis court is called upon to consider is 
whether the liability of a stockholder in a Kansas corporation, under 
the constitution and statute of that state, to pay an additional 
amount equal to the par value of the stock owned by him, can be en- 
f orced in a fédéral court in an action at law brought by a judgment 
créditer against a stockholder, to which action the delstor corpora- 
tion is not a party. This question the court below resolved in favor 
of the plaintiff. The correctness of the ruling is hère earnestly and 
ably controverted. We are not persuaded, however, that the conclu ■ 
sion of the court in this regard was erroneous. The nature and 
extent of the liability of such stockholders are to be determined hère 
according to the law of Kansas as declared by the suprême court of 
that state. Now, we think that it is firmly established by the dé- 
cisions of that court that the double liability of such stockholders is 
several, and not joint, and that, when proceeded against by action 
to enforce the same, each must be sued separately; that such action 
can only be maintained by a judgment créditer of the corporation 
after exécution upon liis judgment against the corporation is returned 
unsatisfied; and that the plaintiff in such action sues for his own 
exclusive benefit. Howell v. Manglesdorf. 33 Kan. 194, 5 Pac. 759; 
Abbey v. Dry-Goods Co., 44 Kan. 415, 24 Tac. 426; Howell v. Bank, 
52 Kan. 133, 34 Pac. 395; Bank y. Magnuson, 57 Kan. 573, 47 Pac. 
518. Thèse principles, it seems to us, lead irresistibly to the con- 
clusion that under the last clause of the statute, namely, "or the 
plaintiff in the exécution may proceed by action to charge the stock- 
holders with the amount of his judgment," an action at law to en- 
force the double liability may be maintained by a judgment créditer 
of the corporation against a stockholder in any court of gênerai juris- 
diction where personal service may be made npon the stockholder. 
That this is the true construction of the statute was declared by 
the suprême court of Kansas in Howell v. Manglesdorf, supra- Such, 
also, has been the conclusion reached by courts in other jurisdi étions 
in cases involving this Kansas statute, and where this identical 
question of remedy was involved. Bank v. Eindge (G. G.) 57 Fed. 
279; Khodes v. Bank, 13 G. G. A. 012. GO Ped. 512; McVickar v. 
Jones (G. G.) 70 Fed. 754; Whitman v. Bank, 28 G. G. A. 404, 83 Fed. 
288; Dexterv. Edmands (G. G.) 89 Fed. 407; Bank v. Ellis, 166 Mass. 
414. 44 N. E. 349; Ferguson v. Sherman, 116 Cal. 169, 47 Pac. 1023. 

The next question hère presented is whether, by the appointment 
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of a receiver of the Davidson Investment Company prior to the bring- 
ing of this suit, the right of action to enforce tlie stockholder's double 
liability became vested solely in the receiver. The views we bave 
heretofore expressed require a négative answer to this question. 
The liability of the stoclcholdèr is directly to the judgment créditer, 
and the receiver cannot enforce it. The décisions of the suprême 
court of Kansas above cited we think show that an action by the re- 
ceiver to enforce this double liability is not maintainable. To the 
cases ali*eady mentioned may be added Sterne v. Atherton (Kan. 
App.) 51 Pac. 791. In Bank v. EUis, supra, it was held by the su- 
prême court of Massachusetts that the fact that the corporation was 
in the hands of receiver s was immaterial under the construction given 
to the statute by the suprême court of Kansas, and which construc- 
lion that court followed. A like ruling was made in Dexter v. Ed- 
mands (0. C.) 89 Fed. 473. ' 

We are of the opinion that the questions arising updn the défend- 
ants flrst and second points wereconfectly decidedby the court be- 
k)w. The fact that John Gr. R«ading died more than four years before 
the plaintiff's cause of action aecrued by the obtaining of his judg- 
ment and return of execation unsatisfled did not prevent the main- 
tenance of this action. The case of Richmond v. Irons, 121 U. S. 
27, 7 Sup. et. 788, and the other cases cited in the opinion of the 
court beloW, show that the contingent liability of a stockholder in 
a Kansas corporation upon his death survives as against his Per- 
sonal représentatives. 

We are not prepared to say that the court below erred in de- 
clining to find that the Davidson Investment Company ceased to 
do business, within the meaning of the Kansas statute, prior to 
July 15, 181)2, and therefore we conclude that the court rightly held 
that the action was not barred either by the statute of limitations 
of the State of Kansas or by the Pennsylvania act of March 28, 
1867. 

Thus far we are in accord with the opinion and the rulings of the 
circuit court. There remains, however, to be considered one other 
important question arising upon the defendant's fourth point, 
namely, whether the estate of John G. Eeading, deceased, as a créd- 
iter of the Davidson Investment Company, to an amount exceed- 
ing the plaintiff's claim, upon an indebtedness which was due to 
the estate prior to the date when the plaintiiï obtained his judg- 
ment against that corporation, was not entitled to use that indebt- 
edness as a défense in this action. The gênerai subject of the dé- 
fense arising from counterclaims against the corporation available 
to a stockholder in a suit to enforce his statutory additional lia- 
bility is discussed in the text-books. In 1 Cook, Stocks & S. § 225, 
it is said: 

"It has been held that, TvlieTe the statutç créâtes a fuad ont of which the 
credïtors are to be paid ratably, then tlie stockholder cannot set off an 
Indebtedness of the corporation to him. He must pay in what the statute re- 
quires, and then prove his clalœ against the corporation like any other cred- 
itor. But where the shareholder's liability by statute is immédiate, and Per- 
sonal, and several, , and any, créditer may sue any shareholder, then a share- 
holder may set off a debt owing to him from the corporation, when he is aued 
by a corporate creditor." 
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The same doctrine is expressed in 2 Beach, Priv. Corp. § 727, 
and in 2 Mor. Priv. Corp. §§ 8G1, 862, The rule is stated in Tayl. 
Priv. Corp. § 732, thus: 

"When, however, a single créditer can and does sue a shareholder at law 
to enforce tBe statutory liability of the latter, it is then compétent for the 
shareholder to set ofl: a debt owlng him from the corporation." 

The doctrine thus laid down by thèse law writers is well sus- 
tained by their citations of adjudged cases. The rule above stated 
commends itself as manifestly just Its applicability hère is ap- 
parent, for under the law of Kansas the statutory double liability 
is not impressed with any trust for the beneflt of the creditors 
ratably, but the liability imposed upon the stockholders is im- 
médiate, and Personal, and several, and of such nature that any 
créditer may institute an independent action in his own right, 
exclusively, against any stockholder. We are not, however, hère 
left wholly to gênerai principles. The courts of Kansas hâve au- 
thoritatively spoken. In Howell v. Manglesdorf, supra, it was 
declared that the action to enforce the stockholder's liability does 
not accrue until exécution upon the judgment against the corpo- 
ration hàs been returned unsatisfied, and that the stockholder, 
when sued, may show in défense that he has already voluntarily 
paid the amount of his individnal liability to other creditors of the 
corporation. In Abbey v. Long, 44 Kan. 688, 24 Pac. 1111, it was 
ruled that the stockholder cannot set ofl the face amount of claims 
against the corporation which he has bought at a discount, but 
only the amount he has actually paid therefor. In Musgrave v. 
Association, 5 Kan. App. 393, 49 Pac. 338, the court of appeals of 
Kansas held that the stockholder against whom proceedings were 
had to enforce payment of a stock liability might set up in défense 
debts due him from the corporation. The précise question now 
before us was distinctly ruled by the suprême court of Kansas (the 
highest court of the state) in favor of the stockholder in the récent 
case of Pierce v. Security Co., 55 Pac. 853, — a case which, we ought 
to say, was decided after the court below had ruled the question 
now under considération. The substantial facts shown in that 
case were identical with the facts hère appearing. The plaintiiï, 
Mary H. Pierce, had obtained a judgment against a Kansas cor- 
poration, and, after return of an exécution unsatisfied, she insti- 
tuted a proceeding against Baker, a stockholder of the corpora- 
tion, to enforce his statutory double liability. Baker, in défense, 
showed that he had paid the full face value of his stock, and that 
he had bona fide judgments and claims against the corporation 
which exceeded the amount of the stock owned by him, and that 
thèse claims and demands accrued when the corporation was a 
going concern, and prier to the bringing of the action in which 
Mary H. Pierce obtained her judgment. The suprême court sus- 
tained this défense. In the course of its opinion the court said: 

"The claim of the stockholder is not a set-ofC in its technical légal sensé, 
bnt it is an equitalile défense, which is entitled to make. When he becomes 
a bona flde créditer of the corporation, he is clothed with the same equity as 
contract creditors." 



302 97 FEDERAL. REPORTER. 

The court, referring to the case of Abbey v. Long (wliich we hâve 

cited above), said: 

"If a stockholder may set off voluntary paymçnts made by him of the 
debts of the corporation in diminution or bar of a recovery against him, there 
is no good 1*63^011' or authority why he may not also set ottin lilie manner the 
indebtednéss due. from the corporation to him." 

Again, the court said: : , 

"The View taiiep. Js based largely on the nature of the liabïlity sought to 

be enforced, and the character o£ the proceeding brought to enforce the same. 

TJnder our statutetie llability imposed on stockholders is personal and sev- 

eral, and any creditor 'mày institute an independent action against any stoeli- 

holder for the enforcéinent of corporate debts." 

The court further déclared : 

"Whèïè the statute créâtes à liahility' against stocliholders which is Per- 
sonal ând àéteral, and actionable by any creditor against any stocljholder, it is 
generally held' that a stockholder may, .in such à proceeding, brought against 
himsel£,;;8ptofC debts due to him frQln the Company." : 

And' in support of this last pr<ypdsition the court cited the text 
writerâ to whom we hâve alréady réferréd. 

Now, certain it is that, had afi action been brought by this plain- 
tifif against this admitiiâtrator in à. court of the stâte of Kànsas to 
enforce the alleged liability of John G. Eeading's estate, the dé- 
fense hère ipresented by the f ourth point would havé been effectuai. 
Why, theh, should a défense which is goôd in à court of Kansas 
be unavailing to a défendant sued in Pennsylvanià? The liability 
sought to be enforced ând the remedy by action upon the plain- 
tiff's judgment arise uûâer the statute of Kansas. Siirely, that 
statute is to be construed in the same way, and the same effect 
given to it, in both Jùrisdictions. It is an established principle 
that the: interprétation within the jurisdiction of a state by its 
highest court of a local statute becomes a part of that law, as 
much 80 as iî incorporated bv the législature in the body of the 
statute. Christy V. Pridgeon,"^* Wall. 196, 203. In Shelby v. Guy, 
11 Wheat. 361, 367, thé suprême court of the United States, speak- 
ing of state statutes, said: 

"Nor is it questionable that a flxed and received construction of their re- 
spective statute la-ws in their own courts maké^, in f act, a part of the statute 
law of the country, however we may doubt the propriety ùî that construction." 

We think it very cleâf'that the décision of the suprême court of 
Kansas in Pierce v. Security Co., supra, is founded upon the con- 
struction of the Kansas statute. . The language of the court we 
hâve quotC'd' makes this jjlain. The basis of the décision is the 
nature of the statutory liability, aridthfe characier of the statutory 
proceeding for its enforcettient. This is,not an équitable défense 
in any technical sensé. The phrase "w'as not used in that sensé 
by the Kaïlsas court. The clàim a.nd the défense are cognate. 
Both are cognizable at law: , The défense grows Out of the nature 
of the liability. There is no necéssity or reason for the defend- 
ant's resorting to a court ôffequity. No distinctive équitable relief 
is required by the défendant. No accounting, or apportionment, 
or other équitable adjustment is involved. The issue is simply be- 
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tween the plaintiff, who proceeds upon the footing of a supposed 
existing liability, and the défendant, who sets up the extinguish- 
ment of that liability. The défense is purely a légal one, aiising 
under the statute of Kansas as interpreted by the suprême court 
of that state. If this statutory liability is to be enforced at ail m 
a court of law, it must be enforced according to its limitations as 
deûned by the suprême court of Kansas. It would bé most re- 
niarkable if nonresident stockholders of a Kansas corporation, 
sued at law in courts of the United States upon a liability under 
the statute of Kansas, were denied the benefit of a personal dé- 
fense authorized by the statute as construed by the suprême court 
of that state, and available to every local stockholder proceeded 
against by personal action in the courts of Kansas. We do not 
think that the cases relied on sanction a resuit so unjust and so 
unnecessary. The right of set-off, generally, défenses arising from 
counterclaims, and even "any équitable défense growing out of 
the same transaction," are freely open to défendants sued at law in 
circuit courts of the United States. Winder v. Caldwell, 14 How. 
434, 443; Partridge v. Insurance Co., 15 Wall. 573, 580. Speak- 
ing for the suprême court, Mr. Justice Miller, in the latter case, 
said : 

"It would be a most pernicions doctrine to allow a citizen of a dirstaut state 
to institute in thèse courts a suit against a citizen of tbe state wliere tlu> court 
is held, and escape the liability which the laws of the state hâve attached to 
ail plalntlffs, of allowing just and légal set-ofïs and counterclaims to be inter- 
posed and tried in the same suit and in the same forum." 

The judgment of the circuit court is reversed, and the case is 
remanded to that court, with direction to enter judgment for the 
défendant upon the reserved question of law arising upon the de- 
fendant's fourth point non obstante veredicto. 



YOUNG et al. v. GOLDSTEEN. 

(District Court, D. Alaslja. October 18, 1899.) 

1. MisiNO Ci,ArM— Adverse— Who May. 

ïhe owner of a town lot in Alaska, unpatentcd, may adverse an appli- 
cation for patent for a Iode claim, and may maintain an action in a court 
of compétent jurisdictlon in support of such adverse. 

S. Public Domain in Alaska— Riuiits of Settlers Thereon. 

The aet of congress of May 17, 1S84, provlrting a civil government for 
Alaska, also provides that "the Indians or other peraons in said district 
sliall not be disturbed in the possession of any lands actually in tlieir use 
or occupation or now elaimed by them, but the terms under whieh sucli 
persons may acquire tltle to such lands is reserved for future législation by 
congress." By this provision ail persons in the peaceable possession of 
lands in Alaska on the date of said act are guarantied the right to ultiniately 
acquire a perfect title to such lands through such législation as the con- 
gress may enact for that purpose. 

B. Adverse Mining Claims— Enfohcement. 

The proceedings directed and authorized by section 2320, Rev. St., may 
be elther by suits In equity or actions at law; the former when the plain- 
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, tlff Is in possession, and tlie lattêr when hé is out of possession of the 
premlses. 
(Syllabus by ttie Court.) . 

C. S. Blackett, for plaintiffs Young and otliers. 
A. K. Delaney, for plaintiffs Last Chance &old-Min. Co. and otliers. 
R. F. I..ewis and W. D. McNair, for plaintiffs Lewis and otliers. 
Maloney & Foote and F. D. Kelsey, for plaintiffs Harkrader and 
otliers. 
J. H. Cobb and H. H. Fulsom, for défendant. 

JOHNSON, District Judge. Thirty-nine persons, including the 
plaintilï, bring separate actions against the défendant, the objecl; 
and purpose in each case being the same. The allégations conimon 
to ail the pleadings are that the défendant, on the 6th day of Feb- 
ruary, 1^99, made application in the United States land office at 
Sitka, Alaska, for a patent to the Bonanza Iode claim, being United 
States survey No. 316; that the plaintiffs adverged défendant'» ap- 
plication for patent, and now bring their actions in this court in 
furtherance of said adverse, as provided by section 2326 of the Re- 
vised Statutes of the United States. Each plaintiff claims to be 
the owner of one or more town lots situated within the exterior 
boundaries of the surveyed, platted, and (excepting only the lands 
embraced within minerai survey No. 316) patented town site of Ju- 
neau, in the district of Alaska. Ownership in thèse lots is claimed 
by plaintiffs by virtue of prior appropriation, occupation, improve- 
ment, and continued andundisputed and notorîous possession of 
the nonmineral public lands of the United States in the district of 
Alaska, either by themselves in perspn or by their grantors. Tlie 
plaintiffs allège that at the times mentioned in the varions bills and 
complaints as the times when they took possession of thèse lots the 
same were wholly unoccupied, unimproved, and unclaimed, and were 
a part of the nonmineral public domain of the United States; that 
there is no known Iode or ledge of rock in place within the exterior 
boundaries of the Bonanza claim carrying gold or other precious 
metals. There are also allégations in différent complaints and bills 
which are peculiar to those cases, and which it may or may not be 
necessary to notice hereafter. The plaintiffs hâve not, however, ail 
pursued the same form of action. Mr. Blackett, for the plaintiff in 
case No. 872 and in case No. 873, has entitled his pleading a "com- 
plaint," and has had a summons at law issued and served; but 
the pleading itself is in the nature of a Mil in equity, and the relief 
asked is purely équitable. Messrs. McNair and Lewis, in case No. 
885, have-flled a.bill in equity, while ail the remaining cases, brought 
by Mr. Delaney and by Messrs. Maloney & Foote and F. D. Kelsey, 
being Nos. 892 to 897, inclusive, and Nos. 906 to 935, inclusive, .are 
brought on the law side of the court by complaints somewhat in the 
nature of actions in ejectraent. However, to ail thèse complaints 
and bills the défendant has interposed demurrers, ail of which were 
argued and subraitted together to the court. Varions grounds of 
demurrer are alleged. But the principal ones, and those common 
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to ail the cases, are that the pleadings show that plaintiffs liave no 
title or ownership in the lots in dispute, and are not entitled to any 
relief; that the court has no jurisdiction to hear and détermine 
the rnatters and things alleged, but that the land department has 
the exclusive jurisdiction of the same; that thèse actions purport 
to be br-ought in support of adverse daims as provided in sections 
2325, 232C, Eev. St., and, as such, do not state facts sulïlcient to 
constitute a cause of action. The bills in equity are further de- 
murred to because of insufficiency in fonn, and the complaints be- 
cause the plaintiff can hâve no action at law, even if entitled to re- 
lief. 

By far the most serious question to be determined is whether the 
owner of a town lot in Alaska, unpatented, can adverse the appli- 
cation of one applying for a patent to a Iode claim, under section 
2325, Eev. St., and maintain any Idnd of au action in supjiort of 
such adverse, under section 2326 of the same statutes. If lie can- 
not. then there is an end of thèse cases, unless the laws of Oregon, 
extended to this territory by an act of congress passed May 17, 1884, 
are sufflcient to give relief. Mr. Lindley, in his work on Mines 
(section 717), holds that adverse proCeedings under section 2325, 
Rev. St., can only be maintained by a rival minerai clairaant; and 
in support of this contention he cites the case of Mining Co. v. 
Campbell, décided bv the suprême court of the United States, and 
reported in 1S5 U. S. 286-28!), 10 Sup. Ct. 765. An examination of 
that case discloses the fact that both parties were claimîng title to 
the land in dispute by virtue of separate patents issued by the 
United States. The plaintiff claimed through a patent to a Iode, 
and the défendant by virtue of a patent to a placer, claim. The 
court's attention was at no time called to the question of the right 
of a nonmineral claimant to adverse a minerai claimant. The court 
had in mind only the issues involved in the case before it, and the 
rights of nonmineral claimants were not one of them. The language 
of the court immediately preceding that quoted by Mr. Lindley is 
as follows: 

"A careful examina tion of tliis statute concerning adverse claims leads us 
to the conviction that it is not intended to affect a party who, before the pub- 
lication flrst required, had himself gone through ail the regular proceedings re- 
quired to obtain a patent for minerai land from the United States; had estab- 
lished his right to the land claimed by him, and received his patent; and was 
reposing quietly upon its sufficiency and validity. It is true that there are no 
very distinetive words declaring what kind of adverse claim is required to be 
set up as a défense against the party making publication, l)ut throughout the 
whole of thèse sections, and the original statute from whieh tliey are trans- 
ferred to the Revised Statutes, the words 'claim' and 'claimant' are used. Thls 
Word is, in ail législation of congress on the subjeet, used in regard to a claim 
not yet perfected by a title from the government by way of a p.atent." 

There is nothing in this language tending to limit the provisions 
of section 2325 to rival claimants of niining property. On the con- 
trary, a fair construction of the lext would be that any person hav- 
ing a claim, other than a patented one, adverse to the applicant for 
patent, might adverse the same. And, keeping in mind the ques- 
tion before the court, the language quoted by Lindley does not de- 
07 F.-20 
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tract frorn the conclusion above reached. "It is true that there are 
no very distinct words declaring what kind of adverse claim is re- 
quired to be set up as a défense againat the party making publica- 
tion," say tbe court; and then they say tliat, because the word 
"claim," as used by congress, means some other interest in lands 
than a patented one, that one claiming under a patent cannot ad- 
verse. Oounsel for défendant lays much stress upon the clause in 
section 2326 wherein it is provided that the party, after trial, found 
to be entitled to the possession of the claim, may, by paying flve 
dollars an acre, and complying , with other requirements therein 
stated, hâve patent issued to him, etc.; claiming that the language 
indicates almost conclusively that only minerai claimants are in- 
cluded within the meaning of that section. On this line counsel 
asks how, if a nonmineral claimant is permitted to adverse a min- 
erai claimant, and he be adjudged entitled to the possession of the 
disputed premises, is he to pay hia flve dollars an acre, and procure 
his patent? We answer, he certainly cannot do so. That part of 
the section cannot apply to him. Neither can it apply to a placer 
claimant, where he adverses a Iode claimant; nor to the owner of 
a lot in an incorporated town ; nor to the owner of any nonmineral 
patented lands. Yet in ail thèse cases the right to adverse, and to 
bring suit in support thereof, is conceded by counsel and sustained 
by the authorities. And Mr. Lindley seems to stand alone among 
the law writers in his contention, so far as we are able to ascer- 
tain. Morrison, without giving reasons therefor, says a town lot 
or other surface right should adverse. Morr. Min. Eights, p. 403. 
And Barringer & A dams, in their valuable work, "The Law of Mines 
and Mining" (page 383)» say: 

"Tiie claimant of land as a town lot, * * * and àJl other claimants whose 
title doeg not itself already rise to the dignlty of a grant, nrast, in order to pré- 
serve their rlghts, flle adverse claims in the proper land office." 

And this, it seems to us, is much more in harmony with the opin- 
ion of the suprême court as éxpressed in Mining Co. v. Campbell, 
supra, than the déductions advanced by Lindley. And it will be 
conceded that the right to adverse carries with it the right to main- 
tain an action in any court of compétent jurisdiction in support of 
the same. The last-cited authors assign the following reasons for 
the déductions above stated: 

"The policy of the laW; Is to require ail rlghts and equlties to the premises 
sought to be purchased, and which are adverse to the tltle upon which the 
appUcant relie,s, to he adjusted prier to the issuance of the patent. ïhe right 
to file an advepse claim belongs to every one having a claim to an Interest in 
the land, of whatever kind, and Is not afCected by the character of the land." 

But one adjudicated case directly in ppint has been cited by either 
side to this controversy. This was the case of Bonner v. Meikle 
(G. C.) 82 Fed,, at page 697. This case arose in Nevada, and vFas 
decided by Judge Hawley as recently as 1897. The facts before that 
court were so similar^in truth, so nearly identical — in ail their dé- 
tails with the cases at bar that counsel for défendant concèdes that, 
if that décision is binding upon this court, then his demurrer can- 
not be sustained in so far as it raises the question of the right of a 
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lot holder to adverse an applicant for patent to minerai lands. 
Without conceding that the décision of that court is binding upon 
the district court of /ilaska, the reasoning of the judge is admitted 
to be good, and to meet our fuU approval. And there is one addi- 
tional fact in the cases at bar not appearing in the case above re- 
ferred to, which would, in our opinion, give the plaintiffs the right 
to adverse the application of the défendant, even though we should 
fail to approve the décision in Bonner v. Meilde. We refer to the 
peculiar laws governing Alaska. Prior to May 17, 1884, civil law 
was unknown in Alaska. From the time the United States acquired 
the territorj', in 1867, to the date referred to, the citizens from ail 
parts of the United States had been coming hère, locating mining 
claims, laying ont town sites, dividing the same into lots, blocks, 
streets, and alleys, developing the former and improving the latter 
by the érection of substantial and expensive buildings for résidence, 
mercantile, and manufacturing purposes. Where the mines were 
most productive and most numerous, there the towns were most ex 
fensive and the improvements most substantial. The one was dé- 
pendent upon the other for existence. The one was as necessary 
to the development of the new territory as was the other. The title 
to ail thèse lands, minerai and nonmineral, remained in the fédéral 
government. Those making the improvements had a possessory right 
or title only to the premises occupied and improved by them. The 
minerai claimant had no greater or différent right or title to the 
premises occupied by him than had the nonmineral claimant. This 
was the condition of land titles in Alaska when a form of civil govern- 
ment was extended to the territory in 1884. Kealizing, apparently, 
the possibility that those who had risked so mucïh in establishing 
their homes in this then well-nigh unknown country might not reap 
the fruits of their labor, and for the purpose of protecting them in 
their property rights, the congress passed the following law: 

"That the Indians or other persons in said district shall not be disturbed in 
the possession of any lands actually in their use or oceupancy or now claimed 
by them, but the terms under which sucli persons may acquire title to such 
lands is reserved for future. législation by congress." 

At the same time the congress exteuded the laws of the United 
States relating to mining, and expressly withheld the gênerai land 
laws of the United States. A construction of this statute bv the 
courts, under the pleadings in thèse cases, is necessary, before the 
land department can intelligently pass upon defendant's application 
for a patent, for the reason that the plaintiff in nearly every case 
allèges peaceable possession of the premises in dispute antedating 
May 17, 1884, and in every case possession is claimed prior to any 
claim of the défendant; for I take it that, if the courts should hold 
that ail those plaintiffs who were in possession of their respective 
lots prior to the date referred to are entitled to them as against the 
défendant, then their décision would be binding upon the land de- 
partment, and ail such lots would hâve to be excluded from the sur- 
vey before the patent could issue to the défendant. And while this 
court may not be called upon at this time, under the pleadings, to 
construe this law, nevertheless the question necessarily arlsing upon 
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the trial of thèse ^causes, and having been raised upon the argument 
of the demurrers, it is deemed to be not inexpedient to pass upou 
the question now. In our opinion, tlie languagè used is susceptible 
of but one construction; i. e. that congress guarantied to ail per- 
sons in possession of lands in Alaska at that date the right ulti- 
inately to acquiré a perfect title to the same. If anything less was 
intended, then the act is whoUy meaningless. If congress nieant 
only to guaranty to theni undisturbed possession for the time being, 
reserving the right to ultimately pass such laws as would confls- 
cate the property to the government, or give it to another, then the 
act is worse than a mockery. If the expression, "the terms under 
which; SHch persons may acquire title," means anything, it means 
that iait some future date thg congress will pass the needful législa- 
tion whereby their possession will ripen into perfect .ownership. 
And until such législation is enacted the "future législation" is yet 
to be achieved. It is not too broad a construction of the îanguage 
used 'to apply it to tho'se who,.m good faith, were the flrst to.take 
up, occupy^ and improve the public lands since that date. With 
the absolute guaranty Of protection tothose in possession of lands 
prior to May 17, 1884, and with the laws relating to minerai lands 
only having been extendéd to Alaska, ail persons had à right to ex- 
peot protection from; congress if thèy were flrst in pbint of time to 
gofupon the public domâin,'and occupy and improve the same, even 
though they went there after May' 17, 1884. The bills and com- 
plaints in the cases at bar:set up prior appropriation, continued oc- 
cupancy, etc., and this is sufQcient to put the défendant upon her 
answer. 

Différent pleadings set up dther groùnds of complaint peculiar to 
their respective claims,--i-such as that, after the location of the Bo- 
nanza Iode, the boundaries thereof were so changed as to indu de 
the lots in controversy; that the end Une of the Bonanza claim is 
at the mean high-tide line of Gastineaux Channel; and that, if it 
shall be so determined, the 300 feet on either side of the Iode line 
would not include certain lots claimed to be within the survey of 
the Bonanza Iode, etc. Thèse and other issues having been ten- 
dered, the plaintiffs hâve a right to be heard upon them in the 
courts. The deniurrer is overruled in so far as it dénies the juris- 
diction of the court to try the issues raised by the pleadings. 

The remaining grounds of demurrer go to the form and sufficiency 
of the respective pleadings, and the demurrers must be sustained 
on thèse grounds. Xot one of the bills or complaints is sufflcient in 
form and substance. In Doe v. Mining Co. (C. O.) 43 Ped. 220, it is 
said "the proceeding directed and authorized by section 2326 of the 
K«vised Statutes has no relation whatever to the action of ejectment 
or to any other common-law action." The action is purely statn- 
tory, with no form prescribed. Thé relief demanded being gener- 
ally équitable in its nature, some of the courts go so far as to indi- 
cate that the action shotlld always be brought on the equity side of 
the court. Rutter v. Mining Co. (C. C.) 75 Fed. 37. But the ques- 
tion of the form of the action to be broUght in such cases is settled, 
once and for ail, by the su])reme court of the United States in the case 
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of Perego v. Dodge, 163 U. S. 1C5-1G8, 16 Sup. Ct. 974, wlien the 
court say: 

"Apparently an action at law or a suit in equity would lie, as either might 
be appropiiate under the particular circumstances,— an action to recover pos- 
session wlien ttie plaintiff is out of possession, and a suit to quiet title when 
lie is in possession." 

The plaintiffs in the cases before us are in possession of the prem- 
ises, and suits in equity to quiet title should hâve been brought. 
Such suits hâve been brought in cases Nos. 872, 873, and 885, but 
they are déficient in form; the flrst two in several respects, and 
the last one in not alleging the citizenship of the défendant, as re- 
quired by the rules of the suprême court. The remaining thirty-six 
cases are actions at law, although in each case the plaintilî admits 
he is in possession of the premises. For the reasons assigned, the 
demurrers in each case wilî be sustained. 



DE WEESE V. SMITH et al. 
(Circuit Court, W. D. Missouri, C. D. October 19, 1899.) 

1. Nationai, Banks — Assessments agaikst STOCKiiOLDEns— Concltjsivekess of 
Comptrot.t.ek's Action. 

The action of the comptroller of the currency in ordering au assessment 
upon the stoelvholders of an insolvent national bank involves a détermina- 
tion of the necessity for such assessment, which is quasi judicial, and is 
eonclusive on the stoekholders. 

3. Samb— Action to Rkcdvkr Assessments— FonMEn Recoverv as a Bar. 

When the comptroller of the currency has directed the receiver of an 
insolvent national bank to enforce the collection of an assessment against 
the stoekholders for an amount less than the par value of tbeir stock, and 
the receiver has recovered a iudgment at law thereon against a stoek- 
holder, which has been satisfied, he cannot maintain a second action 
against such stockholder to recover a further assessment. The cause of 
action to recover an assessment is one upon the stockholder's contraet, 
which cannot be split, and the flrst recovery is a bar to any subséquent 
action on the same contraet. 

3. Same — Power to Make Second Assessment. 

The ordering of the making and enforcement of an assessment on the 
stoekholders of an insolvent national bank by the comptroller is a quasi 
judicial act, which exhausts the power and jurisdiction conferred upon 
him by the statute, and he is without authority to make a second assess- 
ment. 

4. LiMiTATroN — Accroai, of Cause op Action. 

The liability of the stoekholders of a national bank to an assessment 
on the bank's insolveney is so far conditioned upon the sufflciency of the 
gênerai assets to pay its indebtedness that the receiver is only authorized 
to proceed against a stockholder after the comptroller has determined the 
necessity of the assessment, and the amount required; hence the statute 
of limitations does not commence to run against an action to enforce the 
stockholder's liability until such détermination has been made. 

This is an action at law by the receiver of an insolvent national 
bank to recover the amount of an assessment from stoekholders. 
ïïeard on motion for judgment for want of suflficient answer. 

William S. Shirk, for plaintiff. 

William M, Williams and James T. Montgomery, for défendants. 
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PHIHPS, District Judge.. This is an action at law to recovér 
of the défendants, as stockliolders in the First National Baùlc of 
Sedaiia, the sum of 12,500 and interest, as a second assessment im- 
posed by the comptroller of the cikrrency upon the stocldiolders of 
said bank. Thè^ètition allégés that the bank becàme insolvent, 
closed its doors,, and ceased to do business on the 4th day of May, 
189*, and that oin the lOth day of May, 1894, the comptroller of the 
currèncy appointèd a recëiver fo^ said bank, wlio duly qualified, and 
began winding up the affalas 6f èaid bank; that on the 13th day of 
April, 1895, said cbîhptrollep' détébiliîned that it was necessary to 
enforce the indiTidukl'^ligibility oï the stockholders, and to collect 
from them an âssessnlent eqtiàl tô 75 per cent, of the amount of 
their stock; and that, ' sait! 'à^sëssinent proving iiisufflcient to sat- 
isfy the debts of the banli, the coliiptroller on the Ttli dày of FebrU- 
ary, 1899, made a further akseaéafa'ènt oh said stOckholders of |25 
upon every share of the capital stock held by theni. This and other 
suits against said stockholderis fôr the collection of this additional 
assessment, so called, were instituted in this court on the 5th day 
of September, 1899. This opinidn is to apply to ail of thèse cases, 
in go far as the questions herein involved are common to ail of 
them. The défendants answered, pleading three f acts as a défense 
to the action: First. Thàt 'ffie suiii of |187,000, which was the sum 
the stockholders were called upon to contribute under the flrst as- 
sessment, together with the other assets of the bank which came 
into thé hands of the reéeivèr, was sufficient to pay ail the debts 
and engagements of the ,bank. But, after the failure of the bank 
and the appointment of the .recëiver, the sum of $80,000 of the assets 
in the receiver's hands was wrongfully and without the authority of 
law diverted by an investment in property in the state of California, 
and subsequently lost, and thàt the last amount, 25 per cent, of 
the stock of said bank own^ by thé défendants, is called for solely 
to make good the losses : sijistained by said wrongful diversion and 
investment of the funds as aforesaid, and to supply the deficiency 
caused by the loss arising from such investments. Second. The 
f acts. respeçting the flrst ,asgessment aforesaid are recited, and the 
answer further allèges that, to enforce the collection of said 75 per 
cent, of stock, the said recëiver on the 25th day of July, 1895, insti- 
tuted in this court an action against the défendants, and on the 
19th day of October, 1896, the recëiver recovered judgment against 
them therein for the aup ^pf, $7/500j the amount of said demand, 
which judgment the défendants ;,satisfied. The answer then allèges 
that the liability of the défendants, as such shareholders, for the con- 
tracts, debts, and ' engagements of the bank, was concluded by the 
judglQent aforesaid. Third.iTlie Éatute of limitations of flve years, 
under' the state, statute, ÎS; jileaded against the demand. On this 
answer the plaintifE has flled motion for judgment on the ground 
that; the matters'tpleaded in the answer constitute no défense to the 
plaintiflf's action. 

The flrst matter of défense pleaded rests, as is inferred from the 
brief of défendants' counsel, upon the act of congress approved 
March 29, 1886 (24 Stat. 8). This act presçribes the course to be 
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taken hy a receiver of an insolvent national bank when it is deemed 
necessary to apply the assets in liis hands for tlie protection of tlio 
equity of tlie bank in any property, real or personal, under mort- 
gage or assignment, or other légal daim attached thereto, when tbe 
property is to be sold under exécution, foreclosure, or other projter 
order of a compétent court. It directs that the receiver shall eer- 
tify the facts, with his opinion as to the value of the property to b(; 
sold, and the value of the equity of his trusjt therein, to the conip- 
troller of the cuirency, with a request to use and expend the inoney 
in his trust as may be necessary to protect such equity. TJie act 
requires the approval of the comptroller and of the secretary of the 
treasury to authorize such application of the funds in the liands of 
the receiver. ïhe allégations of the answer touching tliis roatter 
are predicated of the noncompliance of the receiver witli the re- 
quirenients of this statute. The dif'ticuity in entertaining this dé- 
fense to this action lies in the ruling of the suprême court in Ken- 
nedy V. Gibson, 8 Wall. 498-505, in which it is held, in effect, that 
the comptroUei'. in deciding when it is necessary to iustitute pro- 
ceedings against the stockholders to enforce their jiersonal liability, 
acts quasi judicially. "Thèse questions are referred to his judguient 
and discrétion, and his détermination is conclusive. The stocldiold- 
ers cannot controvert it. It is not to be questioned in the litiga- 
tion that may ensue." If the comptroller is authorized to make the 
assessment, matters of défense which go nierely to the ipiestion as 
to the necessity of the collection of the additional sum to meet the 
liabilities of the bank are precluded by his détermination. At ail 
events, such a défense is équitable in its cluiracter, and in this juris- 
diction could not be interposed in au action at law. Whether or 
not the défendants could, by cross bill on the equity side of the court, 
stay this action, and hâve such matters investigated. and prevent 
the entering of judgnient lierein, if the facts were found to cxist, is 
not necessary to be determined in passing upon the motion herein. 
The second question to be decided is whether or not, after the 
comptroller of the currency bas directed the receiver to proceed to 
enforce the collection of the 75 per cent, of the stockholders. and 
the receivei' bas recovered judgnient therein at law, and the judg- 
ment has been satisfied, the receiver can, under the direction of the 
comptroller of the currency, proceed to enforce by suit The fui'ther 
assessment of 25 per cent.? Section 5151, Rev. t:^t. U. S. 1878, dé- 
clares that "the shareholders of every nalional banking association 
fihall be heid individually responsible, equally and ratably, and not 
one for another, for ail contracts, debts and engagements of such 
association to the extent of the amount of their stock therein at the 
par value thereof in addition to the amount invested in snch shares." 
Section 5234 of this statute authorizes the comptroller, ujjou tbe 
declared insolvency of such bank, to appoint a receiver therefor. 
"Such receiver, under the direction of tlie comptroller, shall take 
possession of the books, records and assets of eveiy description of 
such association; collect ail debts, dues and daims belonging to it. 
* * * And may, if necessary to pay the debts of su(-h associa- 
tion, enforce the individual liability of the stockholders.'' Early 
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in the history of tlie administration of this statute, fhe suprême 
court, in tlie case of Kennedy v. Gibson, supra, gave certain con- 
struction and directions with référence to tliis statute, whicli liave 
ever since obtained. While the statute in terms directs tliat tlie 
receiver, if necessary to pay the debts of tlie bank, may enforce the 
individual liability of the stockholders, this must be done under 
the direction of the comptroUer. Such direction of the comptroUer 
is conclusive on the stpckholders as to the necessii^ of proceeding 
against them for contribution. The comptroUer détermines the time 
when such demand shall be made upon, as also the per cent, to be 
coUected f rom, the stockholders. In the very nature of things, he 
is supposed, after the suspension of the bank and the appointaient 
of the receiver, to become advised at as early a day as possible of 
the condition of the bank's assets, and the necessities of the estate. 
It was anticipated, however, that it might be difficult for the comp- 
troUer, in certain cases, to détermine the exact amount of contribu- 
tion to be exacted from the stockholders, and that there might be 
dangers to a successful collection from them by delaying the pro- 
ceedings to enforce their liability. Therefore the court, in anticipa- 
tion that a greater suni might be coUected from the stockholders 
than might ultimately be required to liquidate the indebtedness of 
the bank, said; 

"If too ïnucli be coUected, it 'îs provlded by statiite tliat any surplus whicli 
may remain after satisfying 'ail the demanda against the association shall be 
paid over to the stocliholders. It is hetter tliey should pay more thau may 
prove to beneeded, than that the evils of delay should be encountered. When 
contribution only is sought, àll stockholders who can be reached by process of 
the court may be joined in the suit." 

The court further in this opinion SEiid: 

"Where the whole amount is sought to, be recovered [by the receiver], the 
proceedings must be at law., Where a, less, amount is required, the prqceed- 
Ings may be in equity; and in such éase.an interlocutory decree may be taîien 
for the contribution, and the case may stand ôver for further action of the court 
—if such action should subsequently prove to be necessary— until the full 
amount of the liabihty is eshausted." . 

There is nothing in this postulate, it seems to me, to enforce the 
conclusion that the court meant to give countenance to the proposi- 
tion that the comptroUer might make a provisional assessment, and, 
after enforcing its collection in an action at law, repeat the process 
antil the 100 cents on the dollar of the shares should be reached. 
What did the court mean by saying that, if the demand be for the 
whole amount, the proceeding must be at law? It is inf érable that 
the learned justice had in mind certain well-established pribciples 
of the common law apjflicable to the enf orcement of this statute. 
Among thèse principleS the following summary is deducible from 
the best text writers on the construction of statu tes: Where the 
statute directs that an act be done by a given offlcer, without point- 
ing out the spécial manner of doing it, it is presumed that the 
method Shall be according to the course of the common law; and, 
;vhere a statute affirms or suppléments or supersedes the rule of the 
common law, the législative act "must be construed with référence 
to the common law"j and, in so far as it is reasonable, the interpréta- 
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tion of the new law must be in accordance with the common law. 
In other words, législative enactments, in the absence of exprès» 
. contrary provisions tliereiu, wlien sougiit to be enforced, must liave 
applied to them the rules and metliods of commou-law procédure, 
as sucli statutes are not presumed to make any change be\ ond what 
is expressed in their provisions, or fairly implied in theni in order 
to give them fuU opération. Suth. St. Const. § 290; Black, Interp. 
Laws, p. 232; End. Interp. St. § 127. So, while the provisions of 
tlie national banking act authorize the receiver, under the direction 
of the comptroUer, to proceed to enforce the individual liability of 
the stockholders, the mode of such procédure is referred to the estab- 
lished rules of the common law, and the System of practice in the 
courts where the action is brought. It must be coiiceded that the 
right of action against the stockholders created by this statute is 
oue arising ex contracta. "As the ownership of stock, in most cases, 
arises from the voluntary act of the stockhohler, he must be regarded 
as having agreed or contracted to be subject to the obligation." 
Bank v. Hawkins, 174 U. S. 370, 19 Sup. Ct. 742. So Judge Blodgett, 
in Irons v. Bank (D. C.) 21 Fed. 198, said, 'ît was the intention of 
congress to make this a contract liability." The statute déclares 
what the liability of the. stockholder is. Therefore, when a stock- 
liolder takes his stock, the provision of the statute, in contemplation 
of law, is regarded as written into his subscription. ïhis consti- 
tutes his undertaking, the bond of his obligation; and, when pro- 
ceeded against to enforce this liability, it is essentially a déclaration 
on a contract. The contract is a unit, indivisible, in solido. When 
the comptroUer directs the receiver to proceed against the indi- 
vidual stockholder, it is to enforce the contract which the statute, 
in effect, writes into his subscription. The contract being a unit, 
how can the receiver split it up and sue upon it in parts? No nile 
of the common law is more flrmly rooted than that a cause of 
action arising ont of a single contract cannot be halved, or in 
less degree subdivided. So that, if the demandant proceeds to en- 
force the collection of a part only of his demand, he is held to hâve 
made his élection to take a part in satisfaction thereof; and such 
recovery is an effectuai bar to the enforccment of any claimed residue. 
As said by Mr. Justice Miller in U. S. v. Throckmortin, 98 U. S. 05 : 

"There are no maxims of the law more firmly cstabliahed, or of more value 
in the administration of justice, than the two whicli are desi.uned to prevent 
repeated litigation between the samc parties in regard to the same subject 
of controversy, namely, 'Interest reipublicîie ut sit finis litium,' and '^'emo 
débet bis vexari pro vma et eadam causa.' " 

Accordingly Chief Justice Waite, in Baird v. U. S., 96 U. S. 432, 
said: 

"It is well settled that \^'}iere a party brings an action for a part only of an 
oiitire, indivisible demand, and recovers judgment, he cannot subseqnently 
maintaln action for aiiother part of the same demand, Tlius. if there are 
several sums due under one contract, and suit Is brought for a part only, a 
judgment in that suit would be a bar to another action for recovery of the 
residue." 

Judge Xapton, in Transportation Co. v. Traube, 59 Mo. 362, said: 

"It is now well settled that a judgment concludes the rights of the parties 
In respect to the cause of action stated in the pleadings on which it was ren- 
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dered, wliether It Includes the whole or only part of the demand sued on, 
upon the ground that an entire claim, arlsing either upon a eontraet or wrong, 
eaunot be split up into several actions. * ♦ * And even where several 
claims, payable at différent times, arise out of the same eontraet or trans- • 
action, separate actions may be brought as each liability accrues; but in this 
case it has been held that, if no action is brought until more than one is due, 
ail that are due must be included in one action, and, if an action is brouglit 
wlien more than one is due, a recoyery in that suit will be a bar to a second 
suit iirovight to recover the other claims that were due when the first was 
brought." 

Tlie reason of this rule is very succinctly and clearly expressed 
by Judge Thompson in Laine v. Francis, 15 Mo. App. 108, in wbich 
it was held that, flliere a party toolc a decree charging a portion of 
the separate estate of a married woman with the payment of his 
proinissory note, it was a bar to a second action to charge other of 
lier separate estate for the payment of an nnpaid balance thereon: 

"It is the gênerai raie that where a party has chosen his ground, and liti- 
gated the subject-matter of an action to Its final conclusion, he has exhausted 
iiis remedy, except for the purpose of such supplemental proceedinga as the 
statute law or principles of equity may give him for the enforcement of his 
.ludgment. * * * The rule rests upon two reasons. The one is technical, 
aud the other substantial. The technical reason is that, where a party hav- 
ing a cause of action prosecuties it to jud^ment. his cause of action is there- 
after merged in the Judgment, and whatever further remedy he may hâve 
under the law must be founded on the judgment, and not on the original 
cause of action. The substantial reason Is that the law, on the grounds of 
obvious justice and convenience, discountenances splitting of causes of action 
and multiplying of suits." 

Freeni. Judgm. § 238, asserts that: 

"It may be laid down as a gênerai rule that each separate agreement or 
transaction will give rise to one entire and Independent cause of action, and 
to but one." 

Bliss, Code PI. § 118, expresses the rule thus : 

"It is a rule that a cause of action, as one springing from a single eontraet, 
cannot be sb split as to authorize more than one action; and the same rule 
would make it improper to so divide a Single cause of action by separate 
statenients in one complaint as to show more than one cause of action." 

And the suprême court of this state, in Hoffmann v. Hoffmanu'a 
Ex'r, 126 Mo. 497, 29 S. W. 60(5, said: 

"tTndoubtedly we think the liability of the trustée under the marriage eon- 
traet would constitute but a single demand, though the items with which he 
is ohargeable came into his hands at différent times and from différent 
sources." 

The court of appeals of New York, in Secor v. Sturgis, 16 N. Y. 
548, etates the distinction between demands which are single and 
entire and those which are several to be that the former arise im- 
mediately out of one and the same eontraet, and the latter out of 
différent contracts. Tbis rule of law is so inflexible that it has been 
applied to a suit for the foreclosure of a mortgage; so that if the 
mortgage covers several tracts of land, and the mortgagee proceeds 
to foredose as to a portion of the land, it is a waiver of the lien as 
to the rest of the tract, and he cannot foreclose as to the residue 
in a second suit. Mascarel v. Eaffour, 51 Cal. 242; Sedam v. Wil- 
liams, 4 McLean, 51, Fed. Cas. No. 12,609. It has also been applied 
to the instance of the vendor having a lien for the purehase money 
on lands. If he enforces the lien as to a portion of the land, he 
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is precluded f rom a second suit for any balance. Day v. Preskett, 40 
Ala. 624-(529. So, also, if he proceeds to enforce liis lien for tliat 
portion of the money which is due, witliout more, he exliausts his 
reniedy as to the rest of tlie land for tliat portion of the debt after- 
wards maturing. Codwise v. Taylor, 4 Sneed, 34G. The liability of 
the stockholders partaldng of the nature of a trust fund for the 
beneflt of the creditors of the bank, in the absence of any interdicting 
statutory provision, ail of the beneticiaries of the fund, under equity 
jurisprudence, would be entitled to unité in a bill in equity against 
the stockholders for contribution. If such beneflciaries should bring 
such suit to enforce the liability of the stockholders, say for 50 per 
cent, of the ainount of stock held, and, after its recovery, such sum 
not proving adéquate to the full protection of the creditors, could 
they institute a second suit for the recovery of the renia ining 50 
per cent.? Unquestionably not. What différence in princij)le can 
it make that the statute under revievv authorizes the receiver of 
the bank, under the direction of the comptroller, to enforce the lia- 
bility? In such case he represents the bank and the creditors, and 
acts for them, — as much so as if the suit were in his naine to the 
use and at the relation of the creditors. The statute gives the comp- 
troller and the receiver no more authority to split up the demaud, 
and twice vex the debtor, than the creditors would hâve if per- 
mitted to proceed at common law. 

While the term "assessmenf is employed conventionally to desig- 
nate the action taken by the comptroller looking to the enforce- 
ment of the liability of the stockholders, no such term as "assess- 
menf" or "''assessments" is found in the statute. ïhe statute simply 
déclares that the liability of the stockholder is to the extent of his 
stock, and in case of a deficiency of gênerai assets the receiver 
"may enforce the individual liability of the stockholders." The court, 
in Kennedy t. Gibson, supra, pointed out the very path to be pur- 
sued in enforcing this liability, to avoid the risks of either prema- 
turely flxing the amount to be coUected at law from the stockhold- 
ers, as also of improvidently waiting too long in calling upon the 
stockholders to respond, as also how to avoid hardships upon the 
stockholders by exacting from them more than might be necessary 
to meet the demands of the creditors. If he sues at law, it is for 
the whole amount to be collected under the stockholders' contract; 
or he may proceed in equity against ail of the stockholders, to avoid 
a multiplicity of suits, for contribution; "and in such case an inter- 
locutory decree may be taken for contribution, and the case may 
stand over for further action of the court — if such action should 
subsequently prove to be necessary — until tlie full amount of the 
liability is exhausted." 

It is suggested that the suprême court, in the later case of U. S. 
V. Knox, 102 TJ. S. 422, took it for granted that the right of suc- 
cessive assessments by the comptroller, and consequently the right 
of separate actions for their enforcement, exist, from the following 
paragraph in the opinion: 

"Although assessments marie by the comptroller nnder the cirenmstniices of 
the lirst assessment in tins case, and ail other assessmeats, successive or otUer- 
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'*isej not exceeding tlie par value ot ail tbe stock of the bank, are conclusive 
upon the stockholders, yet if he were ,to attempt to enîprce one made, clearly 
and palpably, eontrary to the views we hâve expressed, It cannot be doubted 
that a court of equity, if its aid were invoked, would promptly restrain liim by 
injunetion." 

The language of courts in the course of an opinion must be "re- 
strained unto the fltness of the matter." The question, and the 
oiily question, under considération in tliat case, was whether or not, 
after the receiver, under the direction of the comptroUer, had pro- 
ceeded to enforce the assessment against the stoclcholders, which, if 
paid by ail the stockholders, would hâve been sufftcient to liquidate 
the debts of the bank, he eould proceed against the stocldiolders 
to contribute their quota on the balance of the amount of their stock 
to make up the déficit occasioned by the failure to collect from the 
other stockholders. It is to be observed that the original proceed- 
ing in that cause was in equity, to enforce the demand against ail 
the stockholders, in which an interlocutory decree might hâve been 
taken, and the cause continued subject to supplemental decree or 
further proceeding, according to the course suggested in Kennedy 
V. Gibson, supra. The question decided was that the additional as- 
sessment could not be made, because the liability of the stockhold- 
ers is several, and not one for another. Mr. Justice Swayne wrote 
the opinion in both of said cases, and, in employing the language 
in .the paragraph above quoted, he did not hâve in mind the case 
hère at bar, but the instance of "assessments made by the comp- 
troUer under the circumstances of the flrst assessments in this case, 
and ail other assessments, successive or otherwise"; that is, under 
circumstances where, in conformity to what had been suggested in 
the Kennedy Case, the receiver proceeded in equity, under whose 
flexible rules the court could enter an interlocutory decree, and con- 
tinue the case for additional orders in the controversy as the equi- 
ties of the case might require; so that if the receiver sought in the 
name of equity to do inequity, the court could restrain him, as was 
done, by denying the writ of mandamus. 

A further potential considération enforcing the conclusion reached 
on this question is the fact, attested by the report of the présent 
comptroller of the currency for 1898 (volume 1, p. 36), that, for 33 
years after the adoption of the national banking act, by ail of his 
predecessors in office this statute had received the construction, 
in practice, that but one assessment was enf orceable, "notwithstand- 
ing further developments in the administration of a trust may demon- 
strate error in the assessment." In other words, during ail that 
period the offtcers of the government intrusted with the exécution 
of this statute proceeded upon the construction that, after they had 
enforced the per cent, ascertained to be necessary, they had ex- 
hausted their power under the statute, and never directed a further 
action against the stocldiolders. It is one of the fundamental rules 
in the interprétation of a statute to ascertain what has been its con- 
temporary construction; the sensé of the légal profession in regard 
to it; the course and usages of business thereunder. "A contem- 
poraneous is generally the best construction of a statute. It gives 
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the sensé of a community of the ternis made use of by tlie législa- 
ture. If there is ambiguitj in the language, tlie understauding and 
application of it when the statute lirst cornes into o{)eration, sanc 
tioned by long acquiescence on the part of the législature and judicial 
tribunal», is the strongest évidence that it has been rightly ex- 
plained in practice." Packard v. Eichardson, 17 Mass. 144. In U. 
B. y. Moore, 95 U. S. 760, the court said, "ïhe construction given to 
the statute by those chargea with the duty of executing it ought 
not to be oyerruled, without cogent reasons." In Scanlan v. Childs, 
33 Wis. 663, the learned justice who wrote the opinion said, "ïhe 
gênerai understanding of a law, and constant practice under it for 
20 years, by ail the offlcers charged with the exécution of it, unquea- 
tioned by any public or private action, is strong, if not conclu- 
sive, évidence of the true meaning." The comptroller's office, since 
the enactment of the national banking System, lias been occupied 
by eminent lawyers, who are presumed, on grave questions of con- 
struction of statutes to be administered by them, to hâve recourse to 
the advice of the learned law officers of the government; and it is 
presumable that there was a consensus of opinion arnong those 
charged with the exécution of this statute that it did not authorize 
the course of proceedings taken in this case. That opinion prevailcni 
over a period of 33 years following the enactment of the statute, 
when the occasion had frequently arisen for such construction. 
Thèse défendant stockholders therefore had the right to assume 
when they paid the ârst heavy assessment that the comptroller had 
made his élection, and that no further demand would or could be 
made upon them. What "cogent reason" has arisen at this late day 
to compel the courts to overrule the construction given this stat- 
ute by the executive ofïicers of the government during the average 
life of a man? The effect of changing the rule is to subject thèse 
stockholders to exactions never before imposed upon other stock- 
holders in the whole history of national bauks. It would produce 
inequalities among antécédent subscribers to such stock, whose 
money and confidence hâve contributed to the building up of so valu- 
able a governmental agency as national banks. Discrimination in 
the administration of a public law among subjects equal in rights is 
a perversion of justice in any government, to which the courts ought 
to be the last to contribute. 

The further question, not less worthy of considération, is, did not 
the comptroller, in ordering one assessment, and the enforcement 
thereof, exhaust his power and jurisdiction in the case? "When the 
law, in words or by implication, commits to any olîicer the duty of 
looking into the facts, and acting upon them, not in a way which 
it specifically directs, but after a discrétion in its nature judicial, 
the function is termed 'quasi judical.' " Bish. Xoncont. Law, § 780. 
So the acts of assessors in deterrnining what property is liable to, 
and what is exempt from, taxation, and the value of the taxable 
property, "and otherwise in making up the assessment roU, are es- 
sentially judicial in character, and the assessment roll, when finally 
completed bv the super visors, stands as a judgment." Throop, Pub. 
Off. § 541; Barhyte v. Shepherd, 35 N. Y. 2-38; Weaver v. Deven- 
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dorf, 3 Denio, 117; Swift v. City of Poughkeepsie, 37 N. Y. 511; 
Buffalo & State line E. Co. v. Board of Sup'rs of Erie Go., 48 N. Y. 
93. Wliere a statute lias clotlied a designated offlcer witk power 
to perform a quasi judicial act, and in a particular way, the power is 
single, and, when once exercised, is exhausted, and the act can nei- 
ther be recalled nor supplementëd. by such offlcer. 19 Am. & Eng. 
Enc. Law, p. 548. This doctrine is illustrated by the case of Jer- 
maine y. Waggener, 1 Hill, 279, 284, 285, where the commissioners 
were authorized to adopt a plan for the construction of a canal, 
who, having passed upon the plan, the court held, put an end to 
their functions. The court said: 

"Theli" powers were at an end. Tliese were quasi judicial. The adoption 
of a speeiflc plan was but another name for the renditlon of a judgment by a 
court of limited jurisdiction. The judicial power is llmlted to a single act, 
and bas tiecome functus officie by its performance." 

See, also, People v. Board of Sup'rs of Schenectadv Co., 35 Barb. 
408. 

It is on this ground that the action of the comptroller, under the 
national bank act, in determining the necessity of an assessment, 
and direeting the proceeding against the stockholders, is conclusive, 
as he acts quasi judicially. His power in this respect is wholly de- 
rivative. It cornes from the statute. Why, then, is not this judi- 
cial détermination "limited to the single act," and why does it 
not "become functus offlcio by its performance" in making the flrst 
assessment? Is he authorized by this statute to either recall and 
revise his détermination^ or to repeat the exercise of power by sup- 
plemental judicial déterminations, especially where the flrst judgment 
bas been executed? ' 

The statute of limitations: It is to be conceded to the défend- 
ants that the period of limitation flxed by the statute of the state 
of Missouri is applicable to this case. Butler v. Poole (0. C.) 44 Fed. 
586; Thompson V. Insurance Co. (G. 0.) 76 Fed. 892; Campbell v. 
City of Haverhill, 155 U. S. 610, 15 Sup. Ct. 217. It is the estab- 
lished rule that the statute of limitations begins to run the instant 
the cause of action arises, and there is a person compétent to insti- 
tute suit, or as soon as the party lias the right to apply to the proper 
tribunal for redress. Tapley v. McPike, 50 Mo. 589. • The conten- 
tion of the learned counsel for défendants is that the liability of the 
stockholder is complète, and subject to proceedings for its enforce- 
ment, when the banking association becomes insolvent and suspends 
business, that the comptroller merely directs when and to what ex- 
tent the liability shall be enf oreed, and that the mère f act of his 
having to make investigation of the condition of the aifairs of the 
bank, to enable him to détermine whether resort shall be had to 
the stockholders, does not suspend the running of the • statute, — 
it merely plostpones the proceeding. In support of this contention, 
référence is made to the décision of the suprême court of Ohio in 
King V. Armstrong (Ohio) 34 ]Sr. E. 163, which is, it must be con- 
ceded, a very able présentation of this view of the law. The su- 
prême court, in Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 
Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. 867, and Glenn v. Mar- 
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bury, 145 U. S. 499, 12 Sup. Ct. 914, bas laid down the ruie tbat stat- 
utes of limitation do not commence to run against claims against 
stockholders, where the subscription is payable as called for, until 
such call is made, upon the ground that iio obligation rests upon 
the stockholder to pay until some authorized demand in behalf of 
the creditors is made therefor, as he owes the creditors nothing, 
and he owes the company nothing, "save such unpaid portion of his 
stock as might be necessary to satisfy the claims of the creditors." 
So under the statute respecting the liability of stockholders in a 
national bank. While the statute makes them liable, to the extent 
of their stock, for the payment of the debts of the bank, yet this lia- 
bility is so far conditioned upon the sufflciency of the gênerai assets 
that the receiver is only authorized to proceed against the stock- 
holder after the comptroller has found it "necessary to pay the debts 
of such association"; and without this ascertainment on the part 
of the comptroller, and his direction to the receiver to proceed, there 
is no cause of action against the stockholder. On the declared in- 
solvency of the bank, and the appointment of the receiver, no de- 
mand cquld be made upon the stockholder by the receiver; and the 
stockholder could not, if he so desired, go to the receiver and make 
a tender of his assumed liability, for the receiver would not be au- 
thorized to receive it, as he would not know how much would be nec- 
essary to be paid. In other words, upon the declared insolvency of 
the bank, and the appointment of a receiver therefor, the stockholder 
knows that his liability is contingent upon the insufflciency of the 
assets of the bank, and the declared ascertainment of that fact by 
the comptroller, and he knows that he is not required to pay until 
called upon; and I am therefore unable to distinguish, in principle, 
this case from those ruled upon by the suprême court. As no de- 
mand was made upon the défendants until April, 1895, and February, 
1899, the flve years had not run. This défense, therefore, would not 
avail, if the statute hinged alone upon the statute of limitations. On 
the second ground of défense the ruling is in favor of the défendants, 
and the motion for judgment on the answer is therefore denied. 



In re HORGAN et al. 
(District Court, S. D. New Yorli. October 5, 1899.) 

BANKRUPTCY— EXAMINATIONS— BOOKS OP COKPORATION NOT A PaRTY. 

Two partners, after failing in business, organized a corporation for 
the proseeution of the same business, composed of themselves, their wives, 
and one other. The wives held substintially ail of the stoeli, but con- 
tributed no value therefor, while the husbands were the oflieers of the 
corporation, managed its business, and drew the money oarned, the other 
stockholders receiving nothing. The partnership, as sucli, being adjudged 
banljrupt on the voluntary pétition of the former partners, and their 
creditors elaiming the right to examine the boolîs of the corporation, held, 
that the circumstanees indicated that the corporation was a mère fiction, 
and that its assets were really assets of the bankrupts, and therefore the 
books must be subraitted for examination, so far as to asecrtain what debts 
were owing to the corporation at the time of the adjudication in bank- 
ruptcy 
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In Bankruptcy. On certiflcate of référée. 

On August 3, 1899, a Toluntary pétition in bankraptcy was flleJ in this 
court by the firm of Horgan & Slattery, composed of tlie two partners Artliur 
J. Horgan and Vincent J. Slattery, and the flrm and Its members were on that 
day duly adjudged banknipts, and the case was referred to Stanley AV. Dex- 
ter, Bsq., référée in bankruptcy. As bearing on the présent question in the 
case, the référée certified that the foUowing facts appeared in the proeeedings 
had before him: The partnershlp, composed of Horgan and Slattery, as above 
mentloned, was f ormed for the purpose of carrylng on the business of archi- 
teets and bullders, but failed In 1894, wlth liabilltles then amountlng to about 
$190,000. Thereafter, for several yeara, the partners continued In the same 
business, either under the name of a corporation called the "Horgan & Slat- 
tery Company," or in the names of their wives, in both cases drawlng to their 
own use the entire net proceeds of the business. In 1898, a coi-poration was 
1 ormed, for the practice of architecture as a. profession, called "Horgan & Slat- 
tery." It was composed of Horgan and his wife, Slattery and his wife, and 
one James Slattery. Its capital was divlded into 1,000 shares of $10 each. 
Of thèse, Horgan, Slattery, and James Slattery each lield one share, and the 
remaining 997 shares were in the names of the wife of Horgan and the wife 
of Slattery. The stated considération for the issue of this stock to the wives 
was the conveyance by them to the corporation of the equity of rédemption 
in a certain property; but no money was realized by the corporation on this 
transaction, and it was doubtful whether the property so conveyed was ever 
of any value, inasmuch as, when the mort.gage was thereafter foreclosed, no 
surplus was realized on the f oreclosure sale. Horgan and the two Slatterys 
each paid $10 in cash for his one share of stock, Horgan was président of the 
corporation, and Vincent J. Slattery, the other bankrupt, its secretary and 
treasurer, and they acted as its directors and had entire control of the man- 
agement of its business and afïairs. Since the formation of this corporation, 
Horgan and Slattery had each drawn from it, in the way of salary and 
advances, about $10,000, and the other stockholders had never received any 
dividends. 

At the first meeting of creditors, the référée made an order requiring the 
production of the books Of the corporation; and thereafter, on the examina- 
tion of the bankrupt, Horgan, at the Instance of certain of the creditors. In 
compliance with the said, order, he produced a book which he identifled under 
oath as the ledger of the corporation of "iHorgan & Slattery," and stated that 
it contained ail the accounts of that corporation. Counsel for the examining 
creditors then demanded that the book should be placed In his hands for the 
purposes of an examinatioa, and the référée so ordered. But the bankrupt, 
under advice of his counsel, refused to dellver up the ledger, whereupon the 
référée adjudged hlm to be In contempt, and certified the facts to the 
Judge. 

A dams & Hyde, for bankrupts. 

Herbert J. Hindes, for examining creditors, 

BEOWN, District Judge. Tlie examination of the boolcs sliould 
be allowed and made, so far as to ascertain what sums if any 
were owing to tlie Horgan & Slattery corporation at the time of 
the adjudication, because the circumstances already in évidence 
justify the court in treating the corporation as a mère fiction, and 
the sums due to it as assets of the bankrupts. 

It would be intolérable if the discovery of assets in bankruptcy 
were to be embarrassed and delayed by mère transparent and fic- 
titious devices to shield property from creditors. 

If the corporation were apparently a bona fide outside concern 
whoUy distinct from the bankrupts' interests, I should agrée that 
its books could not be thus treated and the case of Henry v. In- 
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surance Co., 35 Fed. 15, would apply. But tlie circumstances in- 
dicate the contrary (much stronger than in Tripp v. Childs, 14 
Barb. 85) and the books must be treated as in substance and reality 
those of the bankrupts themselves, and not of a genuine outside 
corporation. See Abbev t. Devo. 44 N. Y. 347; Hvde v. Frey, 28 
Fed. 819; Lachman v. Martin, "139 111. 450, 28 N. E. 795. 



In re ANDERSON. 

• (District Court, S. D. New Yorli. Jnne 28, 1899.) 

Bankuuptcy— Debts Rri.eased by Discharoe— Ai.isiony. 

Alimony awarded to a diyorced wife by tlie judgraent of a court of com- 
pétent .îurisdiction, to be paid in flxed weelvly iiislallments, and overdue at 
tlie time the husband files his pétition in volimtary bankruptcy, is not 
such a debt as will be released by his discharae; and therel'oro the wife 
will not be stayed, pending the bankruptcy ]sroceedings, from pursuing 
appropriate remédies for its collection, except where a préférence upon 
the assets of the bankrupt is sought. 

In Bankruptcy. 

In an action in the suprême court of the state of îî'ew York for 
absolute divorce, brought by Carrie P. Anderson against her hus- 
band, Andrew Anderson, Jr., a decree was entered on December 30, 
1897, granting the prayer of the complainant, and ordering the de- 
fendant to pay her alimony, in weekly installments, at the rate of 
128.24 per week. Defendant's application to the said court to re- 
duce the amount of the alimony, on account of changes in his circum- 
stances since the decree, was denied May 10, 1899, but with leave to 
renew the motion upon payment to the plaintiff of ail arrears of ali- 
mony. On June 6, 1899, Anderson filed his voluntary pétition in 
bankruptcy, and was duly adjudged bankrupt thereon, and an order 
was entered referring the case to a référée in bankruptcy. Two days 
later there was served on the bankrupt an order of the state court, 
issued at the instance of his divorced wife, requiring him to show 
cause why he should not be punished as for a contempt of that court 
in failing to pay the alimony then overdue. Thereupon the bankrupt 
applied to the court of bankruptcy for an order restraining and stay- 
ing ail further prosecution of the contempt proceedings in the state 
court, and the case is now before the court on this pétition; the 
bankrupt's application being based on Bankr. Act 1898, § 11. 

Foley, Wray & Taylor, for bankr-upt. 

BROWIS', District Judge. In my judg-ment a liability to pay ali- 
mony would not be released by a discharge in bankruptcy (section 11), 
and no stay should, therefore, be granted on its enforcement, except 
where a préférence is sought upon assets. In re Lachemeyer, 18 N. B. 
R. 270, Fed. Cas. No. 7,966. 

97 F.— 21 
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In re GEISTER. 
(District Court, N. D. lowa, W. D. November 4, 1899.) 

1. Bankrdptcy — Stat OB' Pending Suits — Voluhtaky and Involuntary 
Cases. 

Bankr. Act 1898, § 11, providing for a stay of proceedings in certain 
cases where an action is pending against a person "at tlie time of tlie 
flling of a pétition against him," applies, not only to Involimtary cases. 
but also to voluntary banlirupts, sinee clause 1 of section 1 of tlie aot 
déclares tliat the phrase "a person against -wliom a pétition bas been 
flled" shall "include a person who bas flled a voluntary pétition." 

3. Samb— Api'I.ication to State Codrt. • 

Where, at the time of an adjudication in bankruptcy, an action is pend- 
ing in a State court against the bankrupt, based on a claim from wbich hls 
discharge in bankruptcy, if granted, will release him, an application by 
the bankrupt for a stay of proceedings in sueh suit until the question 
of his discharge is determined, under section 11 of the bankruptcy act, 
should be made to the state court, not to the court of bankruptcy. 

In Bankruptcy. On pétition praying for an order restraining the 
furtlier prosecution of an action pending in a state court against the 
banlirupt. 

P. R. Bailey, for petitioner. 

SHIRAS, District Judge. In the pétition now submitted to the 
court and flled by Henry W. Geister it is averred that on the 13th day 
of October, 1899, he was duly adjudicated a banlcrupt by the référée 
of O'Brien county, lowa, and that the proceedings are still pending 
before the référée; that on the 21st of September, 1899, ah action 
was commenced in the district court of O'Brien county against him, 
on behalf of Knapp, Spencer & Go., Henry H. Van Brunt, and the 
Tredway & Sons Hardware Company, upon a claim which will be 
barred by the discharge in bankruptcy, should one be granted him 
in the bankruptcy proceedings now pending; and, based upon thèse 
facts, an order is sought to restrain further proceedings in the case 
pending in the state court until the question of petitioner's right to 
a discharge is determined, in order that, if a discharge is granted, 
the bankrupt may be enabled to plead the same in bar of the action 
now pending against him. 
In section 11 of the bankrupt act it is provided that: 
"A suit which is founded upon a claim from which a discharge would be a 
release, and which Is pending against a person at the time of the flhng of a 
pétition against him, shall be stayed until after an adjudication or the dismissal 
of the pétition. If such person is adjudged a bankrupt, sueh action may be 
further stayed until twelve months after the date of such adjudication, or, if 
within that time such person applies for a discharge, then until the question 
of such discharge is determined." 

It being declared in the, flrst clause of section 1 of the act that "a 
person against whom a pétition lias been filed shall include a person 
who has ûled a voluntary pétition," it foUows that the provisions of 
section 11 are applicable to cases of voluntary and involuntary bank- 
ruptcy alike; and it is thus made plain tliat tlie bankrupt in this case 
is entitled to hâve the action pending in the state court stayed for a 
period ol 12 months from the date of the adjudication, or until the 
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question of the granting of a discharge is determined; but, while 
this may be true, it does not follow that this court sliould grant tlie 
desired order upon the showing now submitted to it. ïhe proper 
practice to be followed in this class of cases is to malie the applica- 
tion to the court wherein the action sought to be stayed is pending, 
and it is the duty of that court, Avhether it be state or fédéral, to 
grant a stay according to the provisions of the bankrupt act. Thus. 
in construing a substantially similar section found in the act of 
1867, the suprême court, in Hill y. Harding, 107 U. S. 631, 2 Sup. Ct. 
404, ruled as follows: 

"The terms of this enactment are as broad and as peremptory as possi- 
ble: 'No creditor whose debt is probable shall he allowed to prosecute to 
final judgment' any suit thereon against the banlîrupt; and such suit 'shall, 
upon application of the bankrupt, be stayed.' This provision, like ail laws of 
the United States made in pursuance of the constitution, binds the courts of 
each State as well as thoso of the nation. Upon the application of the bankrupt 
to the court, state or national, in which the suit is pending, it is the duty of 
that court to stay the proceedings, 'to await the détermination of the court in 
bankruptcy on the question of the discharge,' unless there is unreasonable de- 
lay on part of the bankrupt in endeavoring to obtain his discharge." 

To the same effect is the ruling in Boynton v. Bail, 121 U. S. 457, 
7 Sup. Ct. 981, wherein it is said: 

"The state court could not know or take Judicial notice of the proceedings in 
bankruptcy unless they were brought before it in some appropriate manner, and 
the provisions of this section show plainly that it does not thereupon lose juris- 
dlction of the case, but the proceedings may, upon the application of the 
bankrupt, be stayed to await the détermination of the court in bankruptcy oa 
the question of his discharge." 

In Eyster v. Gaiî, 91 U. S. 521, in speaking of the effect of an ad- 
judication in bankruptcy on the jurisdiction of a state court over a 
case commenced therein prior to the institution of proceedings in 
bankruptcy, the suprême court said: 

"The court in the case before us had acquired jurisdiction of the parties and 
of the subject-matter of the suit. It was compétent to administer fuU justice, 
and was proceeding, according to the law which governed .such a suit, so to 
do. It could not take judicial notice of the proceedings in bankruptcy In an- 
other court, however seriously they might hâve affected the rights of the par- 
ties to the suit already pending. It was the duty of that court to proceed to a 
decree as between the parties before it, until by some proper pleadings lu 
the case it was informed of the changed relations of any of those parties to the 
subject-matter of the suit." 

The rule thus announced under the provisions of the act of 18G7 
is clearly applicable to section 11 of the act of 1898, and points out 
the course to be pursued in cases like that now under considération. 
The bankrupt who is the défendant in the state court should file in 
that court a proper pleading setting forth the pendency of the pro- 
ceedings in bankruptcy, and, based thereon, should ask a stay as pro- 
vided for in section 11; and, upon being thus informed of the pend- 
ency of the proceedings in bankruptcy, it will become the duty of the 
state court to grant the stay prayed for. îv'ot only is this the proper 
method of bringing to the judicial notice of the state court the fact 
that proceedings in bankruptcy hâve been instituted, and therefore 
the bankrupt lias a right to a stay of the case until the question of a 
discharge can be heard, but it is also the proper procédure, for the 
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réason that tîie creditors, who are the plaintiffs in tlie suit sought to 
be stayed, are parties to the action in the state court, are within its 
jurisdiction, and will theref ore be bound by its action in tbe premises, 
whereas they are not now subject to the jurisdiction of this court, as 
they bave not been notifl.ed of the flling of tliis pétition now before 
the court, nor in any way brought within the actual jurisdiction of 
this court. For thèse reasons the prayer of the pétition is refused, on 
the ground that the application for a stay should be made in the state 
court in which the case is pending. i 



InreMOYEK. 

(District Court, B. D. Pennsylvania. November 2, 1899.) 

No. 6, 

Bankrdptcy— Objection to Allowance oif Clatms — Estoppei,. 

Where judgment creditors caused exécution to be levied on property of 
thelr debtor within two months before the flling of a pétition in involun- 
tary banliruptcy against liim by other creditors, and, pending a contest 
over the adjudication In banicruptcy, it was agreed between the judgment 
creditors and the petitioning creditors that the sheriff should sell the prop- 
erty levied on, deduct the costs of sale from the proceeds, and hold the 
balance untll further orders, and after the adjudication the sheriff paid 
such balance to the trustée in banlîruptcy, and the judgtnent creditors, 
abandoning ail clalms to priority, prôved their claims as unsecured, hdd, 
that the petitioning creditors would not be heard to insist that the costs of 
thé exécutions should be refunded by the judgment creditors before they 
were entitled to partlcipate in the fund, being bound by the agreement. 

In Bankruptcy. On review of décision of référée in bankruptcy as 
to allowance of certain claims. 

Greenwald & Mayer, for petitioning creditors. 
Charles Heebner, for judgment creditors. 

McPHERSON, District Judge. The question for décision arises 
upon the foUowing facts: 

Certain judgment creditors of the bankrupt had issued exécution 
m a state court against his personal property within two months be- 
fore the pétition was flled in this court by other creditors. The bank- 
rupt resisted the pétition, but an adjudication was ânally entered. 
(D. C.) 93 Fed. 188. While this controyersy was pending, the judg- 
ment creditors and the petitioning creditors agreed, "for the purpose 
of avoiding further litigation," that the sheriff might sell the property, 
"the costs of the sale to be paid and allowed immediately after the 
sale, and deducted from the proceeds realized, and the sherifE to 
impound the proceeds realized after déduction and payment of costs 
and collection fées, until further order of court." After the ad- 
judication — ^which, in effect, determined that the bankrupt act pre- 
vented the exécutions from obtaining a préférence — the sheriff paid 
the balance in his hands to the trustée, and this is the fund now 
being distributed. 

The judgment creditors appeared before the référée and proved 
their debts, asserting no préférence, but claiming as unsecured cred- 
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itors. No fraud upon their part was proved, but objection was inade 
that they should not be allowed to share in the fund, upon the ground 
that they had received, and liad not surrendered, a préférence. 
Bankr. Act 1898, § 57, cl. "g." The question thus raised has been 
certified to the court by the référée, but upon the argument the ob- 
jection was abandoned in view of the décision in Ke Kichard (D. C.) 
94 Fed. 633; and the court was merely asked to impose terms upon 
the judgment creditors, so as to permit them to participate in the 
distribution only upon payment of the costs incurred on the exécu- 
tions. The argument is that, although a préférence was not ob- 
tained, an effort to obtain it had undoubtedly been made, and that 
the costs of the attempt should not be borne by the fund,— that is, 
by the whole body of creditors, — but by the unsuccessful creditors 
themselves. It is unnecessary to décide the point now, for in my 
opinion the agreement above referred to binds the creditors that 
are now objecting. Having expressly agreed that the costs should 
be paid ont of the fund, tliey cannot now be heard to insist that 
payment should be exacted from the judgment creditors. 

The référée is instructed that the judgment creditors may share 
in the distribution. 



In re SILVERMAN et al. 

(District Court, S. D. Xew York. November 3, 1809.) 

1. Bankruptcv — Fées and Costs— Atïorney'r Fee in Invoi.untary Cases. 
Cnder Bankr. Act 1898, § 64b, subd. 3, providing for the allowance of a 
"reasonablo attorney's fee for protesîional services actually rendered 
to the petitioning creditors in involuntary cases," where the adjudication 
is not contested, and the attoruej-"s spécial duties to tlie petitioning creditors 
end with the first meeting of creditors, when a trustée is chosen, and there 
is no proof of spécial services by the attorney in the collection of assets, 
$75 will be allowed as a reasonable aud proper fee. 

3. Samb. 

No allowance can be made to the petitioning creditors in a case of in- 
voluntary bankruptey for the services of an attorney or counsel on exam- 
inations of the bankrupt held aftor the appointnient of a trustée, for such 
services are for the beneflt either of the trustée or of the creditors indi- 
vidually. 

3. Same— PiLiNG Fee Advanced. 

Where the petitioning creditors in a case of involuntary bankruptey de- 
posit with the clerk, on flling the pétition, the |25 retjuired by the act as 
a flling fee, they are entitled to bave the same ref unded to them ont of the 
estate. 

In Bankruptey. On application for allowance of attorney's fee 
and other costs and disbursements. 

Epstein Bros, and S. F. Kneeland, for petitioning creditors. 
M. R. Ryttenberg, for trustée. 

BROWN, District Judge. There being no answer interposed by 
the bankrupt to the involuntary pétition, and the attorney's spécial 
duties for the petitioning creditors ending with the first meeting 
of creditors, when a trustée was chosen, the sum of $75 will be a 
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sufficient "attorney's fee" in this case under section 64b, subd. 3, 
allowance being made for the delays and the trouble in getting scbed- 
ules flled. The affidavits do not show any spécial beneflts by attor- 
ney or counsel in the collection of assets, beyond obtaining the ordi- 
nary stay of proceedings. In re J. W. Harrison Mercantile Co., 95 
Fed. 123'. 

After the appointment of a trustée, no allowance to petitioning 
creditors can be made for attorney or counsel on examinations of the 
bankrupt, such services being either for the trustée or the creditors 
individually. 

The flling fee of |25 and marshal's charges of $8.48 sbould also 
be repaid. The other disbursements are disallowed on this applica- 
tion. The indemnity deposit will be returned by the référée and 
chargea to the trustée. 

In re MELLEN. 
(District Court, S. D. New York. October 2, 1890.) 

BANKRUPTCY— BXAMIKATION OF BANKRDPT. 

A banltrupt may be ordered before the référée for examination whenever 
reasonably required by creditors for tlie purpose of establisliiiig tlielr ob- 
jections to his discliarge; and the fact tiiat he attended and was examlned 
ou the retum of the order to sliow cause why his discharge sliould not 
be granted will not excuse him from undergoing a further examination, on 
the application of objectlng creditors, if the référée shall deeiu it reason- 
able and necessary. 

In Bankruptcy. 

H. M. Hitchings, for bankrupt. 
Louis Meyer, for creditors. 

BKOWN, District Judge. The practice hitherto followed, which 
I hâve no doubt is the correct practice, is to require the bankrupt to 
attend for examination whenever reasonably required by creditors 
for the purpose of establishing their objections to his discharge. 
TBie bankrupt must plead his privilège, if any privilège legally exista, 
to the particular questions propounded, and the proper rulings can 
then be made. The attendance of the bankrupt on the return day of 
the order to show cause is required for the purpose of enabling 
creditors to form spécifications àgainst his discharge. If an ex- 
amination be then had, it may be used in the subséquent proceedings 
in support of the spécifications before the référée ; but this does not 
necessarily supersede a further examination of the bankrupt if on 
application by objecting creditors, the i*eferee shall deem a further 
examination reasonable and necessary. 



In re SCHLOERB et al. 

(District Court, E. D. Wisconsin. October 26, 1899.) 

Bankkuptct — CusTODY OF Bankrupt's Property— Conflict op Jdbisdiction. 

When an adjudication is made upon a voluntary pétition in banl«uptcy, 

Personal property which is then in the possession of the bankrupt, and 

Which he lists in his schedule as ,assets of his estate, cornes within the 

jurlsdietion and into the custody of the court of bankruptcy, although a 
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trustée lias not yet been appointée!; and it cannot rightfully be seized by 
an ofiieer actlng under a writ of replevin from a state court. If it is so 
taken, the offleer will be forbidden, by injunction, to sell or otherwise 
dispose of the property under bis writ, and will be ordered to restore it to 
the custody of tbe court of bankruptcy. 

In Bankruptcy. ; 

On September 13, 1890, Sehloerb & Scbickedantz were adjuclicated bankrupts 
on tlieir voluntary pétition, and the case was referred to a référée in bank- 
ruptcy, who ordered that a certain store eontaiuing a stock of goods In the 
possession of the bankrupts. and which they listed in their sehedule as assets 
of their estate, should be closed. Thereafter, but before tbe day flxed for the 
first meeting of ereditors and the élection of a trustée, the sheritï of the county, 
acting under a writ of replevin from a state court, sued ont by P. Oogan & 
Son, claiming the goods in question as their property, entered the said store, 
and seized the goods in the exécution of his writ. ïhe case now eomes before 
the court on an order to show cause why the sheriff and the claimants should 
not be restrained from removing the property, and from selliug or otherwise 
disposing of it. 

Hume, Oellerich & Jackson, for bankrupts. 
Thompson, Haishaw & Thompson, for ereditors. 

SEAMAN^, District Judge. Tlie inquiry on this order to show 
cause is within narrow compass. It dépends neither on the ultimate 
question of fact as to the ownership of the goods, nor on the question 
whether power is vested in the court of bankruptcy to bring in ad- 
verse claimants, and détermine their rights in respect of property not 
in tlie hands of the court, but adjudged to belong to the estate of the 
bankrupts. Both of thèse questions, which are elaborately discussed 
in the arguments of counsel, are left out of considération for the 
single inquiry of jurisdiction of the res. If the property claimed 
in the replevin process was within the custody of this court when the 
seizure was made by the sheriff, the décisions are uniform and con- 
trolling that it was not subject to interférence through process issued 
out of any other court of co-ordinate jurisdiction. Taylor v. Carryl, 
20 How. 583; Preeman v. Howe, 24 How. 450; Buck v. Colbath, 3 
AVaU. 334; Knppendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27; Cîovell 
V. Heyman, 111 U. S. 176, 4 Sup. Ct. 355; Appleton Waterworks 
Oo. V. Central Trust Co. of New York, 35 C. 0. A. 302, 93 Fed. 286. 
The voluntary pétition of the bankrupts was flled in this court. An 
adjudication of bankruptcy was entered thereupon, and the matter 
referred to the référée ; ail on Septeitiber 13, 1899, at tlie session of 
the court at Oshkosh. The référée took cognizance the same day, 
ordered the meeting of ereditors for September 25, 1899, to appoint 
a trustée, and directed that the store containing the stock of goods 
scheduled by the bankrupts be closed; and it remained and was so 
closed when the sheriff made forcible entry under the replevin process 
on September 21, 1899, pending the appointment of a trustée. On 
tliis state of facts I am of opinion that this court obtained complète 
jurisdiction over the property in the possession of the bankrupts, and 
scheduled as owned by them, from the date of adjudication on Sep- 
tember 13th, if not from the filing of the pétition, and that the 
property taken by the sheriff was. therefore, in custodia legis, and 
not subject to seizure on the replevin process. The purpose and 
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scope of the bankruptcy act clearly intends sucli exercise of jmisdie- 
tion over the res, whicli is not dépendent upou the taking possession 
by a trustée or other officer of the court, but upon the f act of an ad- 
judication or other order by which the court takes cognizance of the 
raatters and property involved. See Appleton Waterworks Co. v. 
Central Trust Co. of New York, 35 G. C. A. 302, 93 Fed. 286. In this 
view neither tlie provisions of the act which are cited by counsel as 
retaining jurisdiction in the state courts over certain controversies, 
nor the authorities relating to summary proceedings in the bank- 
ruptcy court, are applicable hère. The case of Donaldson v. Farwell, 
93 U. S. 631, does not appear to touch the question involved hère, as 
the goods were taken by the vendor before adjudication of bank- 
ruptcy, and the action was brought by the assignée subsequently ap- 
pointée to recover their value; and it has no inferential value, as 
argued by counsel, in the fact that the action appears to hâve been 
maintained in the circuit court instead of the district court, for the 
reasc-n that the statute gave concurrent jurisdiction in such contro- 
versy. Section 4978, Eev. St. By the adjudication the court of bank- 
ruptcy accepted the estate of the bankrupt for administration under 
the act. The property surrendered by the bankrupt was thus taken 
into its custody, and "it was impossible for that court to perform its 
duty in respect of the propertv surrendered if its possession was dis- 
turbed." Tua v. Carrière, 117 U. S. 201, 208, 6 Sup. Ct. 565. Wlien 
so taken, its jurisdiction over the property became exclusive, and 
ail controversies respecting the title or other rights therein must be 
determined either in the bankruptcy matter or in ancillary proceed- 
ings in the district or circuit court, as the case mav arise. Krippen- 
dorf V. Hyde, 110 U. S. 276, 281, 4 Sup. Ot. 27. The «res is as much 
withdrawn from the judicial power of another court as if it had beèn 
carrièd physically into a différent territorial sovereigntv." Covell 
V. Heyman, 111 U. S. 176, 182, 4 Sup. Ct. 355. The rights of the 
claimants, P. Cogan & Son, to recover the goods, or their value, on 
proof of the facts aUeged, and in a proper proceeding, is undoubted; 
but there can be no sanction for its taking on replevin process issued 
ont of another jurisdiction. Section 720, Eev. St., recognizes the 
authority of the bankruptcy court to enjoin such interférence. Let 
the injunction be allowed restraining sale or disposition of the prop- 
erty, and requiring its return to the custody of this court within a 
time to be flxed. 



In re MAYBR. 

(District Court, E. D. Wlsconsin. October 6, 1899.) 

Bankruptct— WiPB OF Bankrupt as Witness. 

Wliere, by tiie law of the state in which the proceedings are had, a wife 
cannot be a witness for or against her husband, she cannot be required. 
in proceedings in banlsraptcy against the husband, to testify concerning 
sums of money alleged to hâve been placed in her hands by tlie husband 
shortly before tlie Institution of the banliruptcy proceedings, with a view 
to their recovery by the trustée. 

In Bankruptcy. 
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On proceedings before the référée in this case under Bankr. Act 1898, § 21, 
Marie Mayer, wife of tlie banlîrapt, was required to appear for examination. 
and was sworn as a witness, against gênerai objections on lier own belialf and 
on behalf of the banlirupt that she was "net a compétent witness under the 
laws of the state of Wisconsin." Counsel for the trustée thereupon offered 
to interrogate the witness in référence to sums of money alleged to hâve been 
delivered to her by the bankrupt "within a few months prior to the filmg of this 
pétition," purporting to be "either in payment of an alleged indebtedness to 
her or as a gift." and stated as the object of the examination "to aseertain 
where that fund is, and the considération for which it was received by the 
witness," and to "obtain discovery in relation to transactions with the bank- 
rupt during the sa me period, to aseertain whether she holds nioneys hr 
a title Toid or fraudulent as to the trustée." Objections were taken that she 
was not a compétent witness in such matters, and were sustained by the 
référée, who thereupon certifies the question of competeney for ruling by the 
court. 

Timliii & Glicksman and J. A. F. Grotli, for bankrupt. 
Bloodgood, Kemper & Bloodgood, for creditors. 

SEAMAX, District Judge. The proceeding before the référée in 
which this question arises is governed by section 21 of the bankruptcy 
act, which authorizes only the examination of a person "who is a 
compétent witness under the laws of the state in whicli the proceed- 
ings are pending." Unlilce tlie act of 18(J7, no express provision is 
made to briug in the wife of a bankrupt "to be examined as a wit- 
ness" (Eev. St. § 50S8), and the décisions under that act are inap- 
plicable. The prcsent act establishes as the sole test of competeney 
in thèse proceedings the law which prevails in the state of Wisconsin, 
and by repeated décisions of the suprême court of the state it is 
well settled that "the common-law disability and Incompetency of 
husband and wife to testify for or against each other" remains unim- 
paired by statute, except in spécial instances, not involved in the 
question submitted hère. Carnev v. Gleissner, 62 Wis. 493, 22 N. W. 
73Ô; Smith v. Merrill, 75 Wis. 461, 44 N. W. 759; 2 Sanb. & B. Ann. 
St. Wis. § 4072, and notes. Under the rule at common law ^'a wife 
cannot be received as a witness for or against her husband," aside 
from certain exceptions, not applicable hère; and that rule is not 
dépendent upon interest in the issue, but "rests solely upon public 
policy." Therefore it is not affected by statutes which reraove objec- 
tions to the competeney of a witness on account of interest. Lucas 
V. Brooks, 18 Wall. 436, 452. The testimony was originally excluded 
because "husband and Avife are considered as one and the same per- 
son in the law, and to hâve the same affections and interests" (Bac. 
Abr. tit. "Evidence" A, 1), but the ground of public policy flnally pre- 
vailed, as demanding "that those living in the marriage relation 
should not be compelled or allowed to betray the mutual trust and 
confidence which such a relation implies," and was not limited to 
mère confldential communications, "but was an absolute prohibition 
of the testimony of the witness to any facts affecting the husband or 
wife, as the case might be, however the knowledge of those facts 
raight hâve been acquired." 3 Jones, Ev. § 751; 1 Best, Ev. § 175. 
The doctrine thus stated clearly excludes the wife of the bankrupt 
from competeney as a witness on the inquiry certifled, and this view 
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is well fortified by the ruling of Judge Bunn in Re Fowler (D. C.) 93 
Fed. 417. The case before Judge Brown in Re Poerst (D. C.) 93 Fed. 
190, is not applicable, as the question of competency did not arise, 
and presumably was not open under the statute of New York which 
removes the common-law restriction. Southwick v. Southwicli, 49 
jSr. Y. 510, 513; People v. Wood, 126 N. Y. 249, 271, 27 N. E. 362. 

In the argument of counsel to support this offer of testimony dis- 
tinction is claimed in the peculiar nature of tlie proceedings in bank- 
ruptcy, and on the assumption that the bankrupt is not directly 
interested in the inquiry, and not a party to this branch of the pro- 
ceedings. The bankrupt is clearly a party throughout the proceed- 
ings, and matters of interest to hirn, and even of criminal responsi- 
bility, may 'je involved in the inquiry. In either aspect, the testi- 
mony of the wife cannot be received when she is not brought in as 
a party. Let the answer be certified to the référée that the wife is 
not a compétent witness in the matters proposed for inquiry. 



PARMENTER MFG. 00. v. STOEVER et al. 

(Circuit Court of Appeals, First Circuit. October 25, 1899.) 

No. 295. 

AcT ov Bankruptcy— Time of Filîmo Pétition. 

Under Bankr. Act 1808, § 3, cl. 3, tlie act of banlcruptcy is in tlie f allure 
to vacate the exécution flve days before the sale or other disposition of 
the property seized on the exécution, and the four months period runs 
from that date; and this is irrespectlre of the question whether the 
attachment in the suit in whieh the exécution was issued was made in 
season to give the attaching' ereditor a valid lien. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Ernest I. Morgan and Ralph A. Stewart, for appellant. 
Henry E. Cottle and Joseph W. Spaulding, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge, 

PUTNAM, Circuit Judge. This is an appeal from a judgment of 
the district court for the district of Massachusetts adjudging the ap- 
pellant a bankrupt. The appeal is provided for by section 25 of an 
act to establish a uniform System of bankruptcy throughout the Unit- 
ed States, approved July 1, 1898 (30 Stat. 553). Tlie adjudication was 
based on clause 3 of section 3 of the statute (30 Stat. 546), as follows: 

"Or (3) suflfered or permitted, while insolvent. any créditer to obtain a préf- 
érence thrûugh légal proceedings, and not having at least flve days before a 
sale or final disposition of any property affected by sueh préférence vacated 
or discharged sueh préférence." 

The proceedings on which the pétition for an adjudication of bank- 
ruptcy relied were an attachment of the àppellant's real and personal 
estate on the 5th day of July, 1898, by virtue of a writ issued from 
the superior court for the county of Essex, in the state of Massa- 



chusetts, foUowed by a déclaration containinf!; two coimts on promis- 
sory notes signed by the appellant, a judgnient on default, enteied 
on Septeniber 21, 18!)8, and an exécution on wliicli tlie attached prop- 
erty was seized on Oetober 15, 18!)8, and sold on October 27th. The 
pétition in bankruptcy was tiled on February 1, 1899. This was 
more than four months after the attachment was made, but within 
four months from the times of seizure and sale on exécution. 

On the trial in the district court the appellant was duly adjudged 
bankrupt, and it seasonably and duly appealed to this court. The 
propositions submitted by the appellant are two: That the period 
of four months within which the pétition niight be tiled dates from 
the day of the attachment, and not from the seizure or the sale on 
exécution; and that the words "suffered or permitted," found in the 
statute which we hâve cited, must hâve a narrow, literal interpréta- 
tion. We will first consider the latter pro}X)sition. In giving thèse 
words a narrow interprétation, the appellant refers only to the 
following portion of the statute cited, namely, "suiîered or permitted, 
while insolvent, any creditor to obtain a préférence through légal 
proceedings." It maintains that a corporation cannot file a volun- 
tary pétition in bankruptcy, and thus defeat légal proceedings, and 
that, therefore, as the appellant is a corporation, it cannot be said to 
hâve "suflfered or permitted"' what ensued from them. Eegard, how- 
ever, must be had to the whole of danse îi; and, in view of that, what 
the appellant "suffered or permitted" was the sale of its property 
through légal proceedings. This was dearly the true act of bank- 
ruptcy within the contemplation of the statute, although the statute 
is somewhat awkwardly expressed. 

In like mauner, as the failure to vacate the exécution before the 
sale was the act of bankruptcy, it is clear that the four-months period 
runs, not from the attachment, but from a date connected with the 
proceedings after the judgment. 

In order to prevent any misappreliension, we will add that the ques- 
tion whether or not the attaching creditor acquired a valid lien as 
against thèse proceedings in bankrnjrtcy is not in issue on this appeal. 

The judgment of tlie court below is atïirmed, and the costs of ap- 
peal are awarded to the appellees. 



NATIONAL FOLDING-BOX & TArER CO. v. DAYTON PAPER-NOV- 

ELTY CO. et al. 

(Circuit Court, S. D. Ohio, W. D. November 2, 1899.) 

Patents— Damages fou Inpringemrnt— Ikterest. 

TJnder the settled rule of the Bupreme court, inferest is not reeoverable 
on pi-olits allowed in equity for iufringemeut of a patent prier to the 
time the ninster has liquidated the damages, uuless imder spécial circum- 
stances of fraud or wantonuess. 

On Eehearing. 

Walter D. Edmonds and A. M. Allen, for complainant. 
Wood & Boyd, for défendants. 
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TAFT, Circuit Judge. An opinion was flled in this cause July 
10, 1899 (G. G) 95 Fed. 991, finding the profits received by défend- 
ant from the sale of tlie infringing boxes to be |12,275.51. At the 
close of the opinion it was said : 

"Interest will be allowed on the amount found due from January 1, 1803. 
The unlawful action of the défendant, in its -willingness to run the chances 
of the validity of complainant's patent, seems to hâve heen deliberate. I see 
no reason, therefore, for not including this usual élément of damages in the 
reeovery." 

A pétition for rehearing on the question has now been flled. 

It was assumed in what was said in the original opinion that in 
the reeovery of profits for the infringenaent the question of interest 
would resemble that of interest in a suit for money had and re- 
ceived, or at least that the court might exercise the same wide 
discrétion intrusted to a Jury, in estimating unliquidated damages. 
Lincoln v. Claflin, 7 Wall. 132. The matter of interest was not 
the subject of discussion, and the cases were neither cited nor 
considered. On this hearing many cases in the suprême court and 
the circuit courts hâve been presented and examined. They are 
summed up by Mr. Justice Gray in Tilghman v. Proctor, 125 U. S. 
136, 160, 8 Sup. Gt. 906, as follows: 

"The only exception of any importance not disposed of or rendered imma- 
terlal by what has been already said ia the exception of the plaintiffi to the 
refusai of the master to allow interest on profits before the date of his report. 
If the question thus presented were a new one, it would require grave consid- 
ération. But by a uniform current of décisions of this court, beginning thirty 
years ago, the profits allowed In equity for the injury that a patentée has 
sustained by the infringement of his patent hâve been considered as a measure 
of unliquidated damages, whieh, as a général rule, and in the absence of 
spécial circumstances, do not bear interest until after their amount has been 
judieially ascertained; and the provision introduced in the patent act of 1870, 
regulating the subject of profits and damages, made no mention of interest, 
and has not been understood to affect the rule as prevlously announced. 
Silsby v. Foote, 20 How. 378, 387; Mowry v. Whitney, 14 Wall. 620, 651; 
Littlefield v. Perry, 21 Wall. 205, 229; Act July 8, 1870, c. 230, § 55 (16 Stat. 
206); Rev. St. § 4921; Parks v. Booth, 102 U. S. 96, 106; Koot v. Kailway Oo., 
105 U. S. 189, 198, 200, 204; Railroad Oo. v. Turrill, 110 U. S. 301, 303, 4 
Sup. et 5." 

It seems to me, with submission, that substantial grounds could 
be stated against this élimination of interest as a usual élément 
of damage in the reeovery of profits for infringement; but an ex- 
amination of ail the cases in the suprême court shows the greatest 
reluctance on the part of that court to allow interest in a patent 
case before the master has liquidated the damages, and I hâve 
found no statement of the circumstances by that court in which 
it would be permitted, though there are vague intimations that 
there might be circumstances justifying the allowance. I am con- 
strained by the weight of this authority to hold that the présent 
case is not so exceptional as to justify the imposition of interest 
from the date fixed in the opinion. While I think the évidence 
shows a deliberate willingness on the part of défendants in their 
infringement to take their chances of being mulcted in damages, 
I cannot say that their infringement was of the fraudulent and 
wanton character that seems to be necessary to justify the impo- 
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sition of interest under thé suprême court décisions. They had 
légal advice that there was a probability of their being able to 
defeat a suit on the patent, and they had a patent for a paper box 
under which they claimed to make their boxes. The case was 
originally referred to a master, who reported the profits received 
by the défendants from the sale of the infringing boxes to be 
larger than that now found by the court. This report was flled 
May 13, 1898. On the 23d of June, 1898, he filed a substituted 
report, finding that there were no profits chargeable to the défend- 
ants. For reasons stated in a former opinion, both reports were 
set aside, and the court considered the question of profits de novo. 
The resuit reached was in effect a substantial confirmation of the 
first report of the master. I think it within the power of the court 
to treat the filing of that report as a judicial ascertainment of the 
damages, and to allow interest at 6 per cent, on the sum of $12,- 
275.51 from May 13, 1898. It would be unjust to charge to the 
complainant the loss sustained by the delay from that time to 
the filing of the opinion. The bill may stand dismissed against 
the individual défendants, but, in view of the fact that they were 
privy to the infringement, they must pay their own costs, and such 
as were incurred in bringing them into the suit. The docket fee 
will not, however, be imposed on them. 



COBLTRN TEOLLEY-TRAGK MFG. CO. v. CHANDIjER et al. 

(Circuit Court of Appeals, First Circuit. September 14, 1899.) 

No. 277. 

Patents — Infringement — Troi.lky Tracks. 

Clalm 1 of ttie Coburn patent, î^o. 365,240, for an improved trolley 
tracli, as narrowed by amenrlment, while the application was pending in 
tlie patent offlce, to meet the objection of want of novelty and invention, 
covers only the spécifie device described, whicli consista of a tube "having 
the lower edges curved in towards the médian line, and then turned up- 
ward, so that the bottom of the tube has a rounded trough at each side 
of a longitudinal central opening," and is not infringed by a tubular traclc 
Bimilar in other respects, but having the sides turned in at right angles, 
leaving a flat surface for the track on each side of the opening, and fairly 
adapted to roUers with flat faces. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion of the circuit court, see 91 Fed. 260. 

Arthur v. Briesen, for appellant. 

Lester L. Bond (Bond, Adams, Pickard & Jackson and George 
M. Weed, on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This appeal relates to claim 1 of the 
patent issued to Lemuel Coburn on June 21, 1887, as follows: 
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"(1) A trolley traek consisting of a tube of substantially rectangular cross 
section àt its upper portion, and havlng tlie lower edges curved in towards 
tlie médian Une, and tlien turned upwaïd, so that tlie bottom Of tlie tube Inas a 
rounded trough at eacli side of a longitudinal central opening, substantially 
as described." 

The patent relates to two distinct alleged inventions,— the flrst 
in trolley tracks, and tlie second in carriers. The latter is covered 
by anotîier claim not in issue. The spécification states that the 
purpose of the alleged invention with wliicli we are concerned is 
"to provide a tracli of improved construction, particularly in respect 
to strength." The track is described as constructed from a métal 
"tube" roUed to the required form. The upper part of the "tube" 
is flat. It has perpendicular sides, practically at right angles with 
the upper surface. The lower edges of the sides are bent, to use the 
language of the spécification, "inward and upward, thereby giving 
to them 'substantially a half-round form in cross section," leaving 
a longitudinal slot between them, through which runs whatever sus- 
tains the load depending from the carriers. Thus, we hâve, extend- 
ing the length of the tube, two parallel, half-round grooves in which 
the carriers run. The spécification f urther says that this "form and 
construction," including the parallel, half-round roller-grooves, "con- 
stitute spécial éléments of strength, and great résistance against any 
deflection of the track between its ends, supposing that it is sns- 
pended by bolts at said ends," though there may be between the 
ends a "considérable length of track." It continues that, as the 
sides of the "tubes" are in line with any load to which the track 
may be subjected, they "constitute of themselves such a rigid bridge 
feature of the construction as greatly strengthens the track," and 
that the half-round roller-grooves "add eonsiderably to such rigidity 
and résistance to deflection under a load." 

On the simplest mechanical principles, it is quite apparent that 
a track constructed in this way \till hâve comparatively great rigidity 
with référence alike to perpendicular and horizontal résistances, 
thus incidentally involving a corresponding saving of material. This 
seems to be admîtted by tlie respondents, in that they urge on the 
court that merely to inake a device of greater strength is not inven- 
tion; and it is also admitted by the testimony of Mr. Simpson, the 
manufacturer of the respondents' infringing structure, who, in 
spealdng of the form in which that structure is constructed, says: 
"We had various reasons for making it in this form. First, we 
found it stronger than any other shape, as each bend or corner is 
équivalent to a corrugation, and adds strength." 

The défenses cover the questions of invention and infringement. 
The device used by the respondents is in ail respects like that shown 
by the patent, èxcept that the turning of the sides "inward and up- 
ward," instead of following circular linés throughout, is at flrst in- 
ward at as near a right angle as wrought métal can conveniently 
be bent, then horizontal, giving a flat tread for the carrier, and 
then upward on substantially the same lines in cross section as 
those on which it turns inward. The respondents' device evidently 
lias the advantagee of the complainant's construction with référence 
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to the only point named in the spécification, — that is, of strengtli, — 
though not to the same extent. Therefore, on the issue of invention, 
the spécial facts of the case might so far support the presumption 
arising from the granting of the patent as to compel us to hold 
that the claim is valid, if we could so construe it as to cover the 
respondents' device as an infringement. The proceedings in the 
patent office, shown bj the record, prevent our doing this. 

The effect of proceedings of this character was so fully consid- 
ered by us in Eeece Buttonhole Mach. Co. v. Globe JJuttonhole Mach. 
Co., 10 C. 0. A. 194, 203-206, 61 Fed. 958, 967-970, that we hâve no 
occasion to refer to the numerous cases cited by the respondents in 
référence thereto; overlooking, nevertheless, as they do, the fact 
that we hâve tims carefuUy reviewed this spécial matter. The ef- 
fect of Eeece Buttonhole Mach. Co. v. Globe Buttonhole Mach. Co., 
as shown at the foot of page 969 of 61 Fed., and page 20.5 of 10 C. 
C. A., is to hold that such proceedings are of no effect when no di- 
rect issue of novelty or invention was involved, or when the amend- 
nients made by the applicant came in only incidentally, or in référ- 
ence to an incidental matter. Tlie case at bar, however, is clearly 
not excluded by the rule thus given, because the patent-office rec- 
ords leave an unavoidable impression that the subject-matter of the 
amendments shown did touch the issues of novelty and invention, 
and were directly passed on with full understanding as to their 
effect, alike on the part of the office and the patentée. The appli- 
cation, as originally made, contained three claims, one of which was 
iroadly for a tracis having vertical sides, with edges turned "in- 
■ward," as follows: 

•*A tubular trolley track, having parallel vertical sides, the lower edges of 
which are bent inward and upward, thereby formlng carrier-roller grocvee' 
thereln, and having a hanger-slot between sald edges, substautially as set 
forth." 

This claim, if allowed, would clearly hâve been broad enough to 
cover the respondents' device; but it was rejected, and thereafter- 
wards, in order to save the patent, in lieu of it there was substi- 
tuted the claim in issue, which contains the vvords, not in the claim 
as originally drawn, as foUows, "and having the lower edges curved 
in toward the médian line, and then turned upward," and also the 
words, "so that the bottom of the tube lias a rounded trough at each 
side of a longitudinal central opening." In addition thereto, the 
spécification, as originally drawn, contained the following: 

"If desired, the lower edges of the sides may be turned inward simply at 
rlght angles to the latter, and not made of half-round form, thereby eonstituting 
suitable t»earings for flat-faced cariier rollers." 

If this had been allowed to remain in the spécification, it would 
hâve suggested that the patentée was entitled to cover a track hav- 
ing a flat tread, like the respondents' device; but, after the claim 
was amended as we hâve stated, the examiner advised the applicant 
as follows: 

"In View of the paragraph from lines seven to eleven, inclusive [referring 
to the sentence in the spécification which we hâve cited], in which apphcant 
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describes an équivalent constniclion, his claims are still met by tbe références 
beforé eited." 

Of course, this held up the application, and the resuit was a com- 
munication from the soliciter for the applicant to the commissioner 
of patents, directing the erasure of the sentence objected to. 

The complainant maiutains that the patentée originaUy thought 
he was entitled to a patent for every track with vertical sides and 
inwardly bent wheel supports, between which a slot was fonned, 
and that ail thèse amendments were intended only as an abandon- 
ment of that broad idea; but clearly this is not correct. The orig- 
inal claim, for which the présent claim 1 was substituted, was not 
so broad, but covered a track formed by turning the edges of the 
vertical sides inward and then upward. The sentence in the speci- 
flcation which w^as stricken ont had relation only to the claim as 
drawn, and could not hâve had relation to the broad idea of a track 
with vertical sides bent inwardly, and not also bent upwardly. It 
is impossible to maintain otherwise than that the reasonable effect 
of the propeedings in the patent ofQce is that the applicant under- 
standingly abandoned the broad construction now contended for. 

We are also strengthened in the conviction that the resuit of this 
proposition is not merely to technically narrow the inventor's claim 
contrary to his intention, and that it is in Une with his actual pur- 
pose, because the carriers to which his patent refers, and which are 
covered by claim 2, are stated in that claim to be rounded on their 
périphéries to iit rounded troughs. Therefore, the narrowing of 
claim 1 so as to limit it to a rounded trough suitable for roUers 
rounded on their périphéries is in harmony with the leading thought 
of the inventer. However this may be, the proceedings in the pat- 
ent office make it plain that claim 1 cannot be construed to cover 
a track having a flat surface fairly suitable for, and adapted to, 
roUers with fiât périphéries. If, in the case at bar, the departure 
of the respondents' device from the form of a rounded trough was 
clearly only colorable, and still left a trough only partially flattened, 
and not peculiarly and fairly adapted to a roller with a flattened 
periphery, we might be coïnpelled to hold that it was a mère éva- 
sion, and therefore an infringement; but the departure was with- 
out doubt bona flde, and is such as adapts the device in this particu- 
lar to the form of carriers which the respondents use. Therefore, 
without determining the question of invention, we are compelled to 
hold that there is no infringement. 

The decree of the court below is afflrmed, and the costs of appeal 
are awarded to the appellees. 
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KENNEY V. BENT. 

(Circuit Court o£ Appeals, First Circuit. Septemlier 14, 1809.) 

No. 283. 

Patents— Ikvektion — Wike-Mattiîkss Fjîambs. 

Tlie Keiincy patent, No. 54i),.'i70, for a device for holding woven-wire 
fabrifcs on a mattress frame, as to daim 2 discloses no patentable inven- 
tion, and is void, because its adviintages over prior déviées are fanciful, 
or a minimum of whicli the law does not take cognlzance. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
For opinion of the circuit court, see 91 Fed. 259. 

Edward S. l'each, for appellant. 
Odin B. Roberts, for ai)pellee. 

Before COLT and PUTNAM, Circuit Judges, and EROWN, Dis- 
trict Judge. 

PUTXAM, Circuit Judge. The patent in issue relates to wire-mat- 
tress beds, suppor-ted by frames niade of tubular metallic rails, and 
it bears date of November 5, 1895. The application therefor was 
filed on August 12, 1895. It is maintained that the invention some- 
what antedated the application. The daims in controversy are 2 
and 4, as follows: 

"(2) ïlie combination, with a tubular metallic mattress frame and the wire 
fabric therefor, of the flattcned nietallic strips. J, mounted longitudinally on 
the end rails, the ends of the wire fabric passing over tho upper surface of 
said strips and around thelr outer edges, and being then turned uuder, and 
clamped between the flat under-surfaces of said strips and the surfaces of 
the end rails, said strips being secured to the (uid rails by the screws, K, 
substantially as set forth." "(4) In a metallic bod bottom, tubular metallic 
side rails and end rails and rigid metallic brackets uniting said rails into a 
roctangular frame, in combination with a woven-wire fabric secured to the 
end rails by flattened metallic strips held thereon by screws passing through 
said strips and fabric, the ends of such fabrics being hooked over the outer 
edges of said strips, and the screwheads, strips, and wire ends being covered 
by the body of wire fabric, to prevent contact of the bedding therewith, sub- 
stantially as set forth." 

Claiin 2 seems to be broader than claim 4, and is the only one which 
need be especially considered. The spécification states that the 
invention relates to the niethod of Connecting together the rails, and 
to the means of securing the ends of the wire fabric. The claims in 
issue cover the second subject-matter. The spécification further 
states that the invention is an improvement on that of letters patent 
No. 510,341, granted on December 12, 1893, to the patentée and W. H. 
Taber, for mattress frames, and on that of letters patent No. 545,801, 
granted to the patentée on September 3, 1895, for metallic mattress 
frames. It aiso states that in both prior patents the frame was 
provided with adjusting screws, but that the patentée now omits ail 
adjusting devices, and it adds: "I give the wire fabric at the outset 
such permanent tension as is désirable, by attaching it under suit- 
able strain." Several prior patents relating to wire maîtresses for 
beds, shown in the record, contained spécial devices for adjusting the 
97 F.-J22 
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mattress as it sagged by use; and it appears by tbe patent to Thomp- 
son and Wells, of March 22, 1881, put in by the respondent below, 
that the ordinary methods of adjusting had proved ineffectuai. Ap- 
parently, therefore, a construction whicli woiJd dispense with adjust- 
ing devices, and hold the wire fabric in position by merely giving it 
at the outset a suitable strain, would be useful; but nothing of thia 
kind is claimed in the patent, and the fact is refetred to by us for a 
purpose which we will make évident. It is plain that, as a new 
proposition, the proper securing of the ends of wires between metallic 
surfaces so as to resist great strain would involve difificulty. Tliis 
is, of course, increased in the patentée'» method of construction, 
which gives tlie mattress, at the outset, a spécial strain. It is this 
difBculty which, in the case at bar, the patentée claims to hâve over- 
come. The advantage of the patentee's construction is stated by 
an expert as follows: 

"Tlie wlre fabric Is pinched and flrmly held along the line where the flat 
bottom of the strip cornes nearest to the convex surface of the tiibnlar end 
rail. Any tllting or slight tipping movement of the strip tends to presa it 
more closely upon the fabric held between the rail and the strip. thus pre- 
venting the ends of the wires from being pulled toward the outer edges of the 
strip." 

There is no évidence, and it is probably not the fact, that, when 
the construction is in its perfect form, there is any tilting, as spoken 
of by this witness; and such tilting, if it exists, oecurs after the 
screws or other devices for securing the parts together work loose 
in use. But this fact alone would not defeat invention, because it 
may sometimes be quite as useful to secure the efficient continuous 
working of a device as to obtain its successful working in its new and 
perfect condition. The tilting in the patented device in issue ope- 
rates with the advantages of leverage. The fulcrum is at the point 
at which the curved surface of the rail cornes in contact with the 
flat under-surface of the metallic strip around which the wire fabric 
passes. The lever is a transverse section of that flat surface. The 
point at which the power is applied is the exterior edge of the 
transverse section. The point through which it is communicated, so 
as to bear upon the wire and give a pinch, is, of course, very close to 
the point of contact, or fulcrum, so that the ratio of leverage may 
be very great. The complainant below, in his prior construction, 
shown by his patent of September 3, 1895, secured the ends of the 
wire fabric between two metallic surfaces, one of which was concave 
and the other convex. With such a construction, the point at which 
the power is applied to the lever aisd the point at which it is delivered 
for the purpose of holding the fabric are ordinarily equally distant 
from the fulcrum, so that there is no effective ratio. 

Before proceeding further, it is necessary to understand what 
was the date of the alleged invention. It appears by the record that 
a corporation in which the respondent below had an interest pur- 
chased from the complainant below mattresses constructed as shown 
in the patent in suit as early as March 12, 1894, although the record 
fails to show that the respondent himself had any knowledge of the 
transactions. The complainant, in his patent of September 3, 1895, 



KENNEY V. BENT. 339 

to which we hâve referred, and which was applied for on Mardi 16, 
1894, used the concave-conTCX surfaces which we hâve described. 
The spécification in that patent contained the following: 

"I make no présent clalm to the described nieans of securing tlie ends of the 
wire fabric, since such fastening, in more perfect forni, is fully set forth and 
claimed in niy application for patent on metallic mattress frames, tiled Aug. 12, 
1805, sériai No. 559,049." 

Thus we hâve évidence of the patentee's invention of the device 
in suit as early as March 12, 1894. We also hâve a patent applied 
for by him in March, 1894, showing the concave-convex surfaces to 
which we hâve referred; but we hâve no précise proof as to which 
form, namely, the concave-convex or the convex-flat, was ârst de- 
vised. The pith of the concave-convex form, so far as the patent 
law is concerned, is found in the patent to Segar, of March 19, 1889, 
although the précise form there shown consists of flat surfaces 
against iïat surfaces, and this must be held to be a part of the art at 
the time of the alleged invention in suit. 

The difficulty vvith the case at bar is that the advantages of the pat- 
entee's form of construction over those which must be taken to be 
old are fancifui, or a minimum to that extent that the law cannot 
take cognizance of them. The only testimony on this point is that of 
Livermore, who says, with référence to tlie form of construction cov- 
ered by the patent in suit, that, if the strain were continued to the 
breaking point, he should expect the wire to break where it passes 
around the outer edge of the strip, before it would pull ont from be- 
tween the strip and the pipe, But he also testifies that there would 
be no substantial différence in efifectiveness whether the wire were 
clamped between two flat surfaces, or between curved surfaces, or 
between a flat and a curved surface, and that any of thèse fastenings. 
if properly applied, would hold the wire fabric securely. Therefore, if 
we look at the matter of any claimed advantages of the complainant's 
form of construction, there are none such that the law can recognize 
them as the basis of a patent. It is true that, while the patentée 
claims that his construction contains advantages arising from the 
facts which we hâve described, he at the same time maintains that it 
is the simplest and least expensive known. [Jnder some circumstan- 
ces it may happen that there is invention in substituting for a complex 
or expensive form something simple or inexpensive. If, tlierefore, 
the concave-convex form had been a long time in use. and the pat- 
entée had discovered that the convex-flat form was less expensive, 
and more simple, and yet would answer the purpose, and if he had 
been the flrst to put that discovery into practice, there might be in- 
vention in so doing, notwithstanding he had made a mistaken daim 
that his construction had other advantages; but the case does not 
show such a condition of things. 

On the question of invention the complainant below urges the 
usual argument of a large demand for his particular structure, but 
there is no évidence that this arose from the peculiar feature in 
issue hère. From aught that appears, it may hâve come from his 
superior construction, or the other claims of the patent, and espe- 
cially from the fact that he omitted ail adjusting devices. In like 
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manner, the use of the complainant's forni of construction by the 
respondent does not, in this particular case, bear.on the question of 
invention, because tlie record shows that this fonn was used by Bent 
before the application for the patent in suit was flled, and without 
any évidence that its use was in any way suggested to him. Appar- 
ently, Bent used it as most nearly at hand, as shown by the fact that 
he could tlius avail himself of a flat bar without going to the expense 
of forming a curved surface. On the whole, both parties made use 
of this form of construction within a few months of each other, and 
in the early stages of the art of making beds with metallic rails and 
ends, cylindrically formed,. and each of them used what was iirst at 
hand, namely, a bar with a flat surface; and also the patented con- 
struction, so far as it difîers from anything shown in the prior art, 
yields such unimportant results as not to furnish the basis of a pat- 
ent, in the absence of ail proofs of any peculiar circumstances apper- 
taining thereto. The decree of the court below is afSrmed, and the 
costs of appeal are awarded to the appellee. 



THE ST. OUTHBEKT. 
(District Court, S. D. New Yorii. Oetober 25, 18Ô9.) 

1. ShIPPING— iiIABIUTY TO ShIPPER — LOSS OF MeMORANDA. 

Mémorandum books contaming entries of one's expériences and ob- 
servations at différent tlmes and places in the line of his business, valuable 
to him for référence, are "writings," within Rev. St. § 4281, relating to 
a large number of small articles of smàll size, but of proportionately large 
value, including "writings," and providing, if a sbipper shall lade them as 
freight on any vessel without giving notice of the true character and value 
thereof, the owner of the vessel shall not be Uable therefor; but such 
memoranda are not within a like exception of the Mil of lading as to 
"documents." 
8. Samb — Fraud of Shipper — Description dp Qoot)s. 

A shipper who puts books containing valuable memoranda with some 
clothing In a package described in the bill of lading as worn clothing is 
guilty of fraud destroying his claim to indemnity. 

In Admiralty. 

Wingate & Ciillen, for libelant. 
Convers & Kirlin, for respondent. 

BEOWN, District Judge. The libel was flled to recover for the 
loss of a small package shipped from Antwerp by the steamer St. 
Cuthbert on April 13, 1897, described in the bill of lading as "1 bal- 
lot habillements supportés," i. e. a little baie of worn clothing. On 
arrivai at New York the package could not be found, and its loss can- 
not be accounted for. The respondent oiïered to pay |25, which was 
regarded as the maximum value of the clothing referred to; but 
the libelant claims to recover in addition some |400 or $500, the al- 
ieged value of flve mémorandum books, said to hâve been contained 
in the package, which the respondent has refused to pay on the 
ground that they are not within the description given of the package, 
and that this claim is covered by the exceptions of the bUl of lading, 
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and by section 4281 of the Eevised Statutes of the United States, 
as "wiitings" not entered in the bill of lading. 

The libelant had been for 13 years eniployed in his father's business 
at Antwerp, dealing in materials for hats, and he had traveled exten- 
sively in Europe and America in procuring furs. He had been ac- 
customed to enter in mémorandum books from time to time the re- 
sults of his expérience and observation as respects the quality, quan- 
tity, use and combination of the furs to be found in numerous différ- 
ent localities; and thèse memoranda were valuable to him for in- 
formation and comparison in the continued prosecution of the same 
business. He came to this country in January, 1897, and engaged in 
business hère. In April following bis father shipped to him from 
Antwerp the package of the used clothing including the five mémoran- 
dum books of the character above specifled. An expert in the busi- 
ness testified that he would be willing to pay |400 or |500 for mémo- 
randum books of the kind described. The libelant regarded them 
as of that value. He also stated that persons engaged in traveling 
are accustomed to make such memoranda for their future use and 
convenience; that his father had made similar books, covering partly 
the same ground, and had continued to do so up to the time he left 
Antwerp ; that such mémorandum books, however, are not ordinarily 
bought and sold, and hâve no strictly market value; but that they 
would hâve a value to other persons in the same business, for the 
information and knowledge of the business of others imparted by 
them. 

I am of the opinion that the memoranda in question are within the 
provisions of section 4281 of the Kevised Statutes. That section 
covers a large number of articles, precious metals, precious stones 
and other articles of small size, but of proportionately large value and 
also I 

"Notes or securities for paj^ment of money, stamps, maps, writings, titlo 
deeds, printings, engravings, pietures, gold or silver plate, or plated articles, 
china, silk manufactured and unmanufactured, furs, lace or any of tliem con- 
tained In any parcel or pacliage or trunli," 

And provides, that if any shipper 

"Shall lade the same as freight or baggage on any vessel without at the 
time of such lading giving to the master, clerk, agent or owner of such vesse) 
recelving the same a written notice of the true character and value thereof 
and having the same entered on the bill of lading therefor the master and 
owner of such vessel shall not be liable as carriers thereof in any form or 
manner; nor shall any such master or owner be liable for any such goods be- 
yond the value and according to the character thereof so notified and entered." 

The bill of lading contains a somewhat analogous exception, 
though much less broad, in which the term "documents" occurs, but 
not the word "writings"; and it is urged that the use of the term 
"documents" in the bill of lading should be deemed a substitute or 
équivalent of the term "writings" in the statute, and as the exception 
intended. 

It seems to me, however, that aside from the bill of lading, no 
such limitation could be fairly placed on the statutory word "writ- 
ings"; but that the word "writings" should be held to embrace pri- 
vate memoranda of the kind described. The libelant states that 
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thèse memoranda were contained in flve books, three of which were 
about 5 inches long by 3 wide, and the other two about 10 inches by 
8, each of about 100 pages. Tbey are books only in the sensé that 
they were probably bound in some kind of covers. They could not 
be treated difEerently had they been memoranda upon sheets unbound. 
The value put upon them, if correct, brings them plainly within the 
gênerai class of articles contemplated by the statute; namely, arti- 
cles of small bulk but high proportionate value. They are esseu- 
tially private "writings." They are not "documents," in the sensé 
of the bill of lading, which are technically writings of a more limited 
class. But I see no reason for narrowing the statute merely because 
the bill of lading uses a naiTower word. The narrower scope of the 
exception in the bill of lading shows that it was not intended to be 
a substitute for the statute; and 1 think the vessel is, therefore, en- 
titled to the statutory defeçse. 

Aside from the statute, I hâve great doubt whether a claim of this 
kind could be sustained upon the description of the goods in the bill 
of lading. The package in question is described as being about 23 
inches long by 16 wide and 19 inches high, first wrapped in paper 
and then in bagging and sewed up. The description of such a pack- 
age as worn or old clothing, without more, suggests but small value, 
calling for little comparative care. Putting within a package so 
marked articles of the supposed value of f400 or $500 without any 
indication of the value of the package, instantly impresses the mind 
with a sensé of concealment. The answer charges concealment and 
fraud. For the libelant it is urged that clothing being the chief arti- 
cles in bulk, the package would naturally be described as above stated 
and that there was no bad faith intended. There are two views, how- 
ever, that might possibly be taken upon the évidence on this point. 

When the package could not be found, the libelant sent word to his 
father to make réclamation at Antwerp; and under the father's di- 
rection a claim was made through the shipping agents for |20 for the 
loss of the package. It was the father who had made up the pack- 
age, and taken the mémorandum books from the libelant's desk and 
placed them within the package. He must hâve had full knowledge 
of the nature of the books, and of whatever value they had. If the 
libelant's memoranda, which the libelant testiûed were partly covered 
by his father's books, were in fact whoUy covered by them, the value 
of thèse books, even to the libelant, would beno more than the cost 
of transcribing them from his father's. The claim of |20 must hâve 
been made with the father's approval, and must be taken, therefore, 
to express his estimate of the value of the old clothing and books 
combined. Upon that view of the value of the package, it doubtless 
was well enough described, since the value of the writings contained 
in them was comparatively unimportant. If, on the other hand, the 
memoranda books as private entries or private "writings" were of any 
such value as is now claimed for them, so that the package consisted 
of old clothing of a f ew dollars value, and of books worth Î400 or |500, 
it seems to me impossible to regard the description of the package as 
having been made in good faith. In the case of Hart; v. Eailroad Co., 
112 U. S. 331, 340, 5 Sup. Ct. 155, it is said: 
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"If the sliipper is guilty of fraud or imposition by misrepresentiug the nature 
01' value of tlie articles, lie destroys his claim to indemnity, because * * * 
what lie bas done bas tended to lessen the vigilance tbe carrier would other- 
wiso bave bestowed." 

Thèse observations seem to me entirely apposite to the présent 
case. It was evideutlj tlie design of section 4281 to prevent imposi- 
tions of this cliaracter. But I am inclined to regard the paclcage 
as probably of but sniall vahie; and on that ground instead of dis- 
missing the libel imder section 4281, I am authorized to allow the 
libelaut a decree for |25, but without costs. 



IIEUBST V. THE ASIAïIC rilIXCE. 

(District Court, S. D. New Yorli. Octobcr 18, 1899.) 

1. Shipping— Delivery to Customs Opfickiî.s— Usaoe. 

A ship's delivery of a consignment of dutiable goods to tbe customs 
authorities, boing required by the law and usage of tbe place, — delivery to 
the proper jjarty tbereafter devolving on sueh authorities,— is a good deliv- 
ery as between the shipper and carrier. 

8. SaME— RlGHTS OP CONSIONKE — APPLICATION OP PAYMENTS — BiLLS OF LAD- 
INO WkONGKULI.Y \V'[TIlItEI.D. 

H., a coiumission merehant, had an agrocment to buy goods for B. & 
Co. on their orders, and sblp the same to theiu ou their aecount and rislî, 
and to allow tbem a crédit of ?5,000; ail invoices to be rharged in aecount 
cuiTent, and to liear interest from date of sliipment; payments to be by 
remittances after notice of shipment; reuiittances to liear interest from 
time of receipt. Hrld, that B. & Co., having. after notice of sUipment. btit 
before arrivai of the goods, sent remittances for part of the price, with 
notice that tliey were on aecount of such shipment, and havMng, after 
arrivai of tbe goods, made tender and deposit of tlie balance of the price, 
were equitably entitled to delivery, — H. having no riglit to malie applica- 
tion of the remittances on an old aecount; tbat the l)ills of lading vi'ere 
wrongfully withheld, and tbat the carrier was not liat)le for irregularity 
in delivering the goods to B. & Co. without tbe bills of lading. 

Owen & 8tiii'ges, for libelant. 
Convers & Kiilin, for chiimant. 

BROW^", District Judge. This libel was filed to recovcr .f35,750 
damages for the alleged nondelivery as per bills of lading of a con- 
signment of merchandi-se iuvoiced at £644!). 11 .3, consisting of flour, 
lard, bacon and kérosène and shipped by the libelant on tlie steamer 
Asiatic Prince about December 31, 18!).5, "by ordcr and for the ae- 
count and risk of lîelmarco & Co.," merchants, at Santos, lîrazil, to 
wliom the goods were invoiced and consigned. 

Three bills of lading were issned to the libelant for the goods, rc- 
citing that they were marked "B. & C." and deliverable to orrie)- at 
Santos. The steamer arrived at Santos on February 5, ;l8iM>, and 
delivered ail the goods, being dutiable, to the customs authorities at 
that port, in accordance with the local law and usage. Tlie bills of 
lading indorsed in blank had been sent by the lib(dant on January 
4th bv the same steamer to the Brazilian (îerman lîank at Santos 
with a sight draft on Belmarco & Co. attached for £498(5.6.2, the 
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unpaid residue of the invoice price with instructions to tlie bank to 
collect the draft against deliverj of the bills of lading to Belniarco & 
Co. The rest of the invoice price, viz. £1483.9.8, had been previously 
drawn by libelant against a letter of crédit on London for £3000 re- 
ceived by mail from Belniarco & Co. a few days before (December 
28th), which sum libelant applied upon this shipment and notiâed Bel- 
marco & Co. thereof by letter sent by the same steamer, and credited 
it also on the débit note and invoices inclosed therein. Soon after- 
wards a second draft for £6494.8.4, the whole amount of the invoice 
price, was sent to the bank by the libelant by the European mail to 
be substituted in place of the flrst draft. 

The steamer arrived at Santos on February 5th, and the flrst draft 
for £4986.6.2 was on the 6th presented for payment. Belmarco & Co., 
however, in ignorance of this draft having made payments by remit- 
tances during January on libelant's account expressly for this spé- 
cifie shipment to the amount of £6386.5.0 (including the sum drawn 
against his letter of crédit) or within aboùt £60 of the whole invoice 
price, at first refused payment of the flrst draft ; but afterwards and 
on the same day, in order to obtain immédiate possession of the 
goods, they concluded to pay that draft and notifled the bank to that 
elîect, at the same time seeking to cancel by cable to the bankers 
the remittances to London. Of thèse remittances, however. £2900 
had been actually received by the libelant on and prior to January 
29th; he insisted on retaining tliose remittances, and the cable notice 
of February 6th was too late to recall them. The residue oi 
£2032.15.4, sent by mail on January 20th not having been then re- 
ceived in London, was afterwards recovered by Belmarco & Co. 
through the English courts. 

The next morning, February 7th, Belmarco & Go. deposited with 
the bank a sufficient check fo cover the flrst draft; but before the dé- 
tails of the settlement could be completed, the manager being absent 
and the précise rate of exchan;^e undetermined, the second draft for 
£6494.8.4 was received by the banlc, and delivery of the bills of lad- 
ing was refused except on payment of that sum. Belmarco & Co. 
thereupon and on the same day, after again tendering the amount of 
the flrst draft and demanding the bills of lading, commenced judicial 
proceedings, and under the order of the local district court, deposited 
on February 7th with the Bank of Santos, for libelant's account, the 
flrst draft and an amount in Brazilian currency stated in the order 
to be sufiftcient to cover it, which under the local law operated as 
payment of that draft to the libelant. 

Thereafter Belmarco & Co. on the production of the niaster's un- 
signed copies of the bills of lading, showing by the marks "B. & G." 
the identity of the goods with the descriptions in the invoices, and on 
proof then or later of the above circumstances to the customs au- 
thorities, were authorized by them pursuant to article 476 of the 
Brazilian customs régulations to pay the duties and to enter and 
receive possession of the goods, on flling an indemnity bond, without 
obtaining the libelant's bills of lading, or paying the full amount of 
the second draft; and this was allowed notwithstanding the protests 
of the bank and of Karl Valais & Co., the libelant's agents, to whom 
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on January lOth tlie business was turned over by the bank on libel- 
ant's ordei-s by cable. Thèse prétests interrupted tlie discliarge of 
the goods for a tinie, and caused a re-examination by tlie customs 
authorities of Belmarco & Co.'s claim, resnlting in requiring the 
bond of indemnity as above stated, whereupon the final delivery to 
Belmarco & Co. seems to hâve been made on February l'îth. For 
this alleged irregularity in delivery, without the use and axitliority of 
the libelant's bills of lading, and hence without his technical order, 
the ship is claimed to be liable for the whole value of the goods. 

The ship is no doubt bound prima facie to deliver tlie goods to the 
holder of the bill of lading; but if they are not so delivered, she may 
show in défense, or in mitigation of damages, that the goods went 
to tlie trne owner, and avail herself of tlie sanie défense he might 
hâve made (The Enchantress [D. C] 58 Fed. 910; M., 14 C. C. A. 
180, 63 Fed. 272; Insurance Co. v. Kuden's Adm'r, G Cranch, 338); 
or show that they were delivered accord ing to the laws and usages of 
the place of delivery, which is ail the delivery required of her, and 
which fulfills the obligations of the bill of lading (Constable v. Steam- 
ship Co., 154 U. S. 51, 63, 16 Sup. Ct. 1062). If the bill of lading is 
wrongfully withheld, and the goods go to the person who is legally 
or equitably entitled to them, as between him and the sliipper, though 
Avithout the use of the bill of lading, the shipper sustains no actual 
damage, where there is no other outstanding interest in the goods; 
and his claim for a merely technical irregularity in delivering them 
without the bill of lading, is damnum absque injuria. In a court of 
admiralty, which proceeds upon équitable principles, nominal dam- 
ages are not given; but, as in equity, a decree passes for the défend- 
ant in such a case, according to the substance of right. Barnett v. 
Luther, 1 Curt. 436, Fed. Cas. No. 1,025. 

Such seems to me to be the situation of the présent case in both its 
aspects. 

1. The proof is hère overwhelmingly in favor of tlie respondent, 
that by the law and usage at Santos, the delivery of ail dutiable 
goods like thèse must be made by the ship to the customs authorities, 
as was done in this case, and cannot be made otherwise; and that the 
allowance of entry and the responsibility for a delivery of the goods. 
on payment of duties, to the proper party tliereafter, devolves wholly 
upon the customs authorities. So completely is this the case, accord- 
ing to the évidence, that the ship cannot enf orce her own claim to pos- 
session for collection of freight, nor retain the goods for her own lien, 
against the custom-house décision; but she must resort to a judicial 
embargo, which will be removed by a bond flled to answer for the 
ship's demands. Not only do numerous witnesses for the claimant, 
including experts, so testify, but several of the libelant's witnesses 
say the sarae thing; notably. Mr. Biviere, tlie chief person of Valais 
& Co. in charge of libelant's interests. who testifles: 

"The eustom liouse lias cli<arge of ail deliverins. » * * Ail cargo iinder 
any conditions at Santos is delivered to tlie customs offif-ers. who in turn deliver 
to the consignées. * * * Ail protection of goods is alone reservod for the 
eiistom honse. * * * xhe shijj's agent is only responsihle for the complète 
delivery to the eustom house. * * * a'he master can only dehver to the 
eustom house." 
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In the three protests, moreover, that were âled in the libelant's 
behalf by Valais & Co., viz. in the custom house, and in the district 
court, and in the fédéral court, it is expressly stated that for the 
alleged wrong delivery "the custom-house employés and the Union 
AYere liable"; and the officiai certificate states that the ship is re- 
leased. No légal experts were called by the libelant to contradict 
or qualify the ample testimony in the respondent's behalf on this 
point. No claim, or demand of any delivery of thèse goods in libel- 
ant's behalf was ever made at Santos upon the master, or upon the 
ship's agents, as such; nor was any protest or notice of nondelivery 
served upon either, as required by the bill of lading for any f ailure in 
proper delivery. 

In the light of the above testimony, this is very persuasive évidence 
of the knowledge and understanding of the libelant's agents at San- 
tos, that the ship was not in default, but had made ail the delivery 
legally required of her; and that the libelant's remédies, if he had 
suffered any wrong, were against the customs authorities, and upon 
the bond flled by Belmarco & Co. in the custom house, or on the 
judicial deposit to his crédit. This is further conûrmed by the fact 
that notwithstanding libelant's orders to Valais & Co. to enforce his 
claim by attachment, no such remedy was sought, though the ship's 
présence at Santos gave full opportunity for an attachment against 
her. Delivery of goods upon a river bank in the custody of no one, 
is a good delivery and discharges the carrier, where such is the cus- 
tomary mode and place of delivery. Hutch. Carr. § 366, and note; 
Ang. Carr. §§ 312, 316. The above évidence seems to require a simi- 
lar ruling hère, as respects the ship's delivery to the custom house, 
without regard to the merits of Belmarco & Co.'s claims, and the de- 
livery made by the custom house to them afterwards. 

2. If, however, there is any error or mistake in the foreign testi- 
mony on the above point, the évidence seems to me clearly to show 
that Belmarco & Co. were equitably entitled to the possession of the 
goods on payment or tender of the amount actually due on them, 
which was much less than the first draft; and that on tender of the 
amount of that draft the bills of lading were wrongfully withheld. 

The libelant was a commission merchant in New York. For a year 
previous he had been dealing as such with Belmarco & Co. in the 
purchase and shipment to them of goods as ordered. The agreement 
under which the goods were shipped, as disclosed in their corre- 
spondence, and the course of dealing when goods were desired, were 
for the libelant to ascertain and report at what priée he co'uld buy 
them, adding a commission of 2^ per cent, for himself to make up the 
cost; if the price as thus made was acceptable, the final order was 
given, the goods were bought by the libelant in his own name, the 
commission of 2^ per cent, added, and the goods shipped by him to 
Belmarco & Co. for their account and risk, the libelant prepaying the 
insurance and freight, and adding thèse charges in the invoice. The 
invoices and bills of lading were forwarded direct to Belmarco & 
Co., who by agreement were to be allowed by libelant a crédit of 
£oOOO, and ail goods were charged up in account current, bearing iu- 
terest from the date of shipment. Belmarco & Co. in payment were 
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to remit funds to London bankers for account of the libelant after 
notice of shipment, either after arrivai of the goods at Santos, or 
prior thereto during transportation, as they might désire; remit- 
tances to bear interest from time of receipt. Sucli remittaiices dur- 
ing transit of the goods had been customaiily made, and in no prior 
shipment since their agreement on the above course of dealing, had 
any draft been drawn against delivery of the bills of lading. 

The libelant testifled that his crédit of £5000 was to extend only 
up to the time when the goods were delivered at Santos. which would 
in eflect require of Belmarco & Co. cash on delivery there, without 
even opportunity for inspection. That such was net the agreement, 
as it certainly was not the practice, seems to be decisively settled by 
the language of the libelant's own letter of June 4, 1895, in which 
after stating, as the terms of their dealings, that the invoices were 
to be charged in account current and bear interest from date of ship- 
ment, with interest to be credited on remittances from the date they 
were received, the libelant continues: 

"You will remit to oui- London bankera as we shall indicate to you in letters 
whicl» inclose documents of shipment, witliin 30 days from tlieir arrivai; or if 
you wish to mal^e remittances before, you will send them to Union Discount 
Company of London." 

The crédit of £5000 was, therefore, to run 30 days after arrivai at 
Santos; but this lirait had been reaclied, in libelant's view, prior to 
this shipment by the Asiatic Prince about December .31, 18!)5. 

By the libelant's account current, Belmarco & Co. were indebted 
to him for shipments prior to the présent, in the sum of £5250.14.4. 
ïhis made no account, however, of considérable offsets, which Bel- 
marco & Co. claimed for alleged inferiority of certain ilour in previ- 
ous shipments, which the libelant refused to allow. In September 
50,000 sacks had been ordered like a sample sliipment by the Créole 
Prince. Subséquent shipments, in part fulfillment of this order, it 
was claimed, were not according to sample, in conséquence of which 
Belmarco & Co. claimed both a déduction in price, and spécial dam- 
ages for flour thrown back on their hands by their vendees. Thèse 
différences not being adjusted, and the unpaid amount claimed to be 
due on former shipments being in excess of the stipulated crédit of 
£5000, the libelant was unwilling to extend his line of crédit further, 
and for that reason, as he testifles, after applying thereon £1483.9.8 
drawn against the letter of crédit, he drew a sight draft for £4986.6.2, 
the unpaid balance of the invoices, against the delivery of the bills 
of lading, so as to secure payment on delivery without an extension 
of crédit further than had been agreed. 

This course was not only justifiable, but strictly compatible with 
the terms of the contract between the libelant and Belmarco & Co., 
since the latter were not entitled to any crédit on goods after their 
arrivai at Santos beyond the limit of £5000; and as that limit had 
been previously reached, a draft attached to bills of lading drawn to 
order and indorsed in blank so as to control possession until pay- 
ment, was a legitimate commercial method of restricting the crédit 
to the agreed limit. This being the only purpose of the draft and 
of sending the bills of lading to the bank, ail the otlier terms of the 
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contract, liowever, and the mode of dealing between the parties, re- 
mained applicable as before. In prior shipments the property in the 
goods as well as the right of possession vested in Belmarco & Oo. 
from the time of shipment; and I should regard the gênerai prop- 
erty in thèse goods also, being shipped under the saine gênerai course 
of dealing, as vesting in theni from the time of shipment, subject to 
libelant's right of possession until payment of the price, for which 
pnrpose alone the bills of lading were made to order. The goods 
were ail bought for Belmarco & Go.; the flour, the most important 
part, was shipped under an "old contract" of Septetober previous; 
the kérosène was bought for them strictly on commission; ail the 
goods were finally and deflnitely appropriated by libelant to his con- 
tract with Belmarco & Co., and no other destination for them was 
ever proposed; ail were consigned to Belmarco & Co.; ail were "in- 
Toiced and shipped by order and for account and risk of Belmarco & 
Co." ; ail bore interest from date of shipment ; from that date, they 
were ail, in case of loss, at Belmarco & Co.'s sole risk; they were 
partly paid for at the time of shipment by the libelant's own appli- 
cation, in accordance with his previous agreement, of £1483.9.8; and 
on the same basis the bills of lading were indorsed in blank with draft 
attached, merely for collection of the balance. Under such circum- 
stances the mère fact that the bills of lading indorsed in blank were 
sent to the bank for the spécial purpose of keeping possession until 
payment of the residue of the price, would not prevent the gênerai 
property from passing on shipment, subject only to libelant's right of 
possession till payment. Mirabita v. Bank, 3 Exch. Div. 164. The 
libelant testifles: 

"When I put the documents In the mail thg^ goods wouW belong to him." 

And in his letter of January 4th he says : 

"We hand you Inclosed documents [débit note, Invoices, etc. Ex. 49 to 62] 
as per statement, drawing for the balance as formerly at sight." 

The débit of the goods to Belmarco & Oo. , the charging of inter- 
est from date of shipment, and the libelant's testimony, his letter of 
January 4th, and exhibits inclosed showing the invoices and ship- 
ment at Belmarco & Co.'s sole risk, indicate that the property was 
intended to vest on shipment, reserving only the control of possession 
for the purpose of securing payment. 

It is not very material, however, whether the gênerai property in 
the goods be deemed to hâve vested in Belmarco & Co. at the time of 
shipment or not; because, if the libelant's draft for £1483.9.8 against 
Belmarco & Co.'s letter of crédit, as well as Belmarco & Co.'s remit- 
tances of £2000 on January 6th, and of £900 on January lOth, are en- 
titled to stand as originally applied by them in part payment of 
thèse goods, there can be no doubt that Belmarco & Oo. by thèse 
payments, made on the faith of the shipment, with the other circum- 
stances aliove mentioned, aequired such a spécial property in thèse 
goods (Langton v. Waring, 18 0. B. [N. S.] 315), and that the contract 
itself was so far executed by both parties, that Belmarco & Oo. had 
an équitable right to the completion of the contract, and to the 
property and possession of tlie goods upon thei» payment of the bal- 
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ance of the price on arrivai at Santos; and tliat inasmucli as tliey 
obtained possession after payment, or tender and judicial dexjosit, of 
the residue of the price, even if that possession had been irregularly 
acquired, the libelant could not be held in law or equity to hâve sus- 
tained any damage, and hence is not entitled to any recovery against 
the ship. Had the libelant beconie a bankrupt after such i)ayments 
by Belmarco & Oo. and before the arrivai of the goods at Santos, bis 
trustée in bankruptcy could not hâve kept both the money and the 
goods; but Belmarco & Co. on taking the goods and paying or tender- 
ing the balance of the price, could hâve kept them as against the 
trustée. Langton v. Waring, 18 C. B. (N. S.) 315. The libelant's 
riglits are no greater. 

This branch of the case turns, therefore, upon the question whether 
the three payments made by Belmarco & Co. on account of thèse 
goods to the amount of £4383.9.8, which was actually received by the 
libelant with notice some time before the arrivai of the goods at 
Santos, could be lawfuUy diverted and applied by the libelant upon 
liis prior account current, as he now claims. In his support, it is 
urged that when thèse moneys were received by hini, Belmarco & Co. 
owed no debt for thèse goods; and that the moneys received from 
them could therefore be lawfully applied by libelant to Belmarco & 
Co.'s prior indebtedness without regard to Belmarco & Co.'s direc- 
tions as to the application of the remittances. If it were essential 
to rule on the question of indebtedness, I should feel constrained to 
find that under the contract and dealings of the parties as disclosed 
by the évidence before me, differing from that in the English case, an 
indebtedness for thèse goods from Belmarco & Co. to the libelant, 
bearing interest, did arise from the date of shipment, according to 
libelant's débit. But no ruling on that point is essential; because 
the gênerai contract of the parties as evidenced by the libelant's 
letter of June 25th above quoted, provided for such advance remit- 
tances and allowance of interest thereon from date of receipt ; while 
the draft for £1483.9.8 against the letter of crédit, was subject to 
an additional spécial agreement that it was to be applied to "new 
shipments." 

The letter of crédit for £3000 on London was mailed to the libelant 
on November 2oth for account of new shipments, as the libelant was 
advised by cable of that date, as appears from the libelant's letter of 
November 29th acknowledging the receipt of the cable, saying: 

"We also thank you for the remittance which you advise in your telegram of 
25th inst. and oui- authorization to draw for your account on the London & 
Hanseatic Bank against new shipments." 

In this letter of December 28th he again writes his tlianks for the 
letter of crédit (then received), which he says: 
"We shall use against new shipments by Asiatic Prince." 

A few days afterwards on January 3d, that shipment being coni- 
pleted, the libelant drew £1483.9.8 upon that letter of crédit, upon ac- 
count of thèse goods ; he so notified the London bankers in his letter 
of January 3d; so wrote to Belmarco & Co. in his letter to them of 
January 4th; crédit ed it on the débit note and invoices, and on that 
basis drew his draft for the balance of the shipment. The applica- 
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tion thus made, he was bound to make by bis contract; and wben 
actually made as agreed, it became an executed contract, and incapa- 
ble of change except by Belmarco & Co.'s consent. 

The remittances of £2000 on January 6th and of £900 on January 
lOth were in conformity with the letter of June 25th. The right 
given to Belmarco & Go. to make remittances prior to the receipt of 
the goods or of the shipping documents, necessarily imports libel- 
ant's agreement to accept such payments as they are remitted, and 
for the accounts expressed in the remittance. Hère there was a 
spécifie agreement between the parties on this very subject; and 
this agreement binds the libelant to abide by the application made 
by Belmarco & Co. of their remittances. 

Both the remittances of January 6th and January lOth were par- 
ticularly stated at the time of the remittance to be for account of 
goods by the Asiatic Prince. The libelant was also specially notified 
to this effect as to the £2000 by cable of January 7th, which he re- 
ceived on the same day; and the cable of January lOth must hâve 
conveyed to him similar knowledge as to the £900. The latter was a 
cable remittance received in London at once; the remittance of 
£2000 was received by the London bank for libelant's account on 
January 29th, and the libelant was notified of that fact; and he in- 
structed the bank to retain it to his crédit. Thèse appropriations by 
Belmarco & Co., being in conformity with the contract, could not be 
altered by the libelant. 

Good faith and fair dealing, moreover, required the two latter re- 
mittances to be applied on the flrst draft, because they were evidently 
made by Belmarco & Co. on the faith of this shipment. The libelant 
was cabling to them for funds, but suppressing in his cables the fact 
of the draft, and thus inducing additional remittances from them by 
practising upon their ignorance. On December 2Gth he cabled, 

"We are exeeuting your orders, but would thank you for assisting us with 
bank crédit £T000." 

This was evidently a request for remittances on account of new 
shipments; Belmarco & Co. having complied with this request, the 
libelant is estopped from any différent application. 

On December 28th he wrote, 

"Our shipments by Asiatic Prince will amount to more than £7000." 

And on January 3d he cabled, 

"We hâve executed ail your orders except 5000" (bags of flour). 

On January 6th he again cabled for remittances, and also on the 
7th, the same day that he received express notice of the remittance 
of £2000 on account of the shipments by the Asiatic Prince. That 
Belmarco & Co. were acting in good faith in respect to this shipment, 
and not with any idea of obtaining possession of the goods and delay- 
ing or refusing remittances, is conclusively proved by the fact above 
stated of their remittances within about £60 of the invoice price, 
three weeks before the arrivai of the goods. 

Belmarco & Go. were therefore entitled to hâve their remittances 
to the amount of £4383.9.8 stand as applied by them against thèse 
goods. On arrivai at Santos, less than one-third the invoice price 
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remained owing; the tender and judicial deposit by Belmarco & Co. 
to libelant's crédit were £2900 in excess of the amount owin g for the 
goods, and even if the draft for £1483.9.8 were applied on the old ac- 
count, the tender and deposit would still be largely in excess of the 
amount due. 

As Belmarco & Co. were therefore equitably entitled to the goods 
on tender of more than the whole amount due, and as the libelant 
has sustained no damage in the eye of the law from their subsequently 
obtaining possession, the decree should be for the respondent with 
costs. 



THE .TAMES A. LAWRENCE and THE COMANCHE. 

ELOAÏ NO. 1. 

(District Court, S. D. New York. October 31, 1899.) 

COIATSION— STEAMEIiS CllOSSINO—LOOKOTIT— CHANGE OP CoTJRfE. 

An incoming steamer, boimd up East river, wliich tooli a diagonal course 
across the river, and across tlie course of a tug- with a tow crossing from 
Brooklyn, and having the right of way, 'when by the rules and state stat- 
utes she was required to keep to the right and as near the middle of the 
river as might be, Jidd in fault for a collision with the tow. The tug also 
Tidd m fault for failing to keep a proper lookout, and for ehanging her 
course. 

In Admirai ty. Cross libels for a collision between the steamship 
Comanche and Float No. 1, in tow of the tug James A. Lawrence. 

Black & Kneeland and Bowers & Sands, for the Car Float No. 1. 
Goodrich, Whitney & Hagen, for the Lawrence. 
Robinson, Biddle & Ward, for the Comanche. 

BROWN, District Judge. The collision in the above cases occur- 
red about i o'clock in the morning of December 30, 1897, about 300 
feet off South Ferry. The Comanche was coming in from sea and 
bound up the East Biver. At the moment of collision she was about 
in line with the New York shore oiï South Ferry, and struck the Float 
No. 1, in tow of the steamtug Lawrence, on her port side at nearly 
right angles, the float then heading nearly directly on shore, or a 
little to the westward. The stem of the Comanche penetrated the 
forward part of the float about 16 inches, while the forward motion 
of the float carried the Comanche's stem somewhat over to port. 
The tide was strong ebb, the weather clear, excepting a little haze 
upon the water. The float had left Woodruft's Stores on the Brook- 
lyn side near Montagne street, and was going around the Battery 
to the Erie Eailroad docks at Jersey City. The Comanche was bound 
for pier 29 East river, just below the Brooklyn Bridge. 

The évidence as to the time when the vessels were seen by each 
other and as to their lights and signais, is extremely coufused and un- 
certain. I think a proper lookout was not maintained on either 
vessel. The Comanche's lookout was changed at about that time — a 
fruitful occasion of collisions; and the Lawrence had no separate 
lookout proper, but only the mate who was directing the navigation 
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from the top of the float, which obscured the view of the pilot in tlie 
pilot house of the tug. The Comanche had corne past Ft. William 
about 300 yards off, and according to the statement of her master, 
shaped her course for about the middle of the Brooklyn Bridge, which 
would carry her near the New York shore. She proceeded over to 
near the New York shore and then ported two or three points. A 
straight course of the Lawrence with her float would likewise take 
her near South Ferry. The rule of the road, as well as the state 
statute of New York, required the Comanche to keep to the right, and 
as near the middle of the river as may be ; while the starboard-hand 
rule required the Comanche to keep out of the way of the tug and 
float. There was nothing to prevent the Comanche from keeping out 
of the way of the tug and float, as well as of the ferryboat and the 
other tug, by going to the right of the middle of the river, instead 
of continuing her course across that of ail thèse vessels. Contrary 
signais were sounded when the tug was only a few hundred yards dis- 
tant, I am not satisfled of the alleged early giving of one whistle 
by the Comanche to the Lawrence; it is denied by the officers and 
none such was heard by Clapper or Vandecar on the Depew: and 
the actual navigation of the Comanche indicates the contrary. I can- 
not accept, however, the excuses suggested for the Comanché's not 
seeing the lights of the Lawrence earlier, and giving timely signais. 
The attempt to cross the bows of the tug and float and go to the left, 
in violation of the rules and statutes, is suflicient to charge the 
steamer with fault. 

I think the tug must aiso be held to blâme for not maintaining a 
good lookout, and for not keeping her course, as the rules required. 
Her helm was put hard to port and she also reversed, and the com- 
bined effect of both was to swing her to starboard at about right 
angles from her previous course. It seems to me impossible that the 
tug could hâve done this with so cumbersome a tow as a loaded float 
200 feet long on her port side, unless this change of helm had been 
made some time before the collision. At the time of the collision the 
tug and float must hâve been moving ahead with some speed, or the 
stem of the steamer would not hâve been carried to port. The 
master's intimation (he does not state deflnitely) of the distance in 
which the tug and float could be stopped, is I think erroneous and mis- 
leading. The tug by her swing to starboard some six or seven points, 
must hâve run in a considérable distance towards the shore. This 
was in direct violation of the présent rule requiring the privileged 
vessel to keep her course. The necessary inference is that but for 
this change of course, the float being struck only about 16 feet aft 
of her forward port corner, the collision would hâve been avoided, 
notwithstanding the Comanché's fault. A change of six or seven 
points by a cumbersome float of such size, is too great and occupies 
too much time to be considered as made in extremis; and I must, 
therefore, treat the tug as also in fault. The float not being shown 
to be in fault, the damages should be apportioned between the tug 
and the steamer, without touching upon the many contradictions and 
obscurities which the case otherwise présents. 
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STATH OF MINNESOTA v. DULUTH & I. R. R. 00. et al. DULUTH «& I. 

R. R. 00. et al. r. STATE OF MINNESOTA et al. COBB v. 

DULUTH & I. R. R. CO. et al. 

(Circuit Court, D. Minnesota, Third Division. November 22, 1899.) 

1. Public Lands— Railkoad Géant op Swamp Lands et State. 

The Minnesota act of March 9, 1875, granting swamp lands of the state 
In aid of the construction by the Duluth & Iron Range Railroad Company 
of a road from Duluth to a designated point on the Mesaba iron range 
by the "shortest and most feasible route," provided for the making of a 
survey, and the flling of a map with the secretary of state, on which ail 
swamp lands within 10 miles on each side of tlie Une as shown should be 
withdra-nsn and reserved from sale; that on tlie construction of each sec- 
tion of the road the governor should cause it to be examined by commis- 
sioners, and on their certiflcate of its completion In a good and substan- 
tial manner, as contemplated by the act, to notify the secretary of state, 
■who should issue swamp-Iand certilicates for the lands earned. Hcld, that 
under such provisions the executive department of the state was vested 
v?ith authority to détermine not only as to the proper construction of the 
road, but also as to whether the route selected was in compliance with 
the act; and that, in the absence of fraud, its détermination of such ques- 
tions in favor of the company, and the conveyance to it of a portion of 
the lands in accordance with the provisions of the act, were conclusive 
upon the state, not only as to the lands so conveyed, but as to ail others 
earned, and to which the company was entitled, under the terms of the 
grant. 

3. Samb — Power op Législature to Amenp — Change op Terminus. 

The purpose of the grant being to secure the construction of a railroad 
into the mining région, and the northern terminus, as fixed by the act, be- 
ing short of such région as it subsequently developed, it was within the 
province or power of the législature, as it did by the amendatory act of 
1883, to change such terminus. 

S. BAME— FORPEITURB OF GrAKT— CONSTITUTIONAL AMENDMENT. 

The amendment to the constitution of Minnesota, adopted in 1881, pro- 
viding generally the manner in which "ail swamp lands now held by the 
state" should be disposed of, did not operate as a forfeiture or resump- 
tion of the grant of swamp lands that had previously been made by the 
législature to the Duluth & Iron Range Railroad Company, although the 
company was then in default, under the conditions of the grant, in view 
of the rule that a déclaration of forfeiture must be clear, unambiguous, 
and unmistaliable. 

4. Railroad Mortgagb — Validitt. 

A mortgage given by a railroad company to a trustée is not vold under 
the Minnesota statute of uses and trusts. 

5. Public Lands^Grant by State to Railkoads — Power to Porpbit Grant. 

The Minnesota act of April 21, 1897, purporting to déclare a forfeiture 
of lands previously granted to the Duluth & Iron Range Railroad Com- 
pany, is invalid, as impairing the obligation of the contract made by the 
grant, the railroad having been fully completed, and the lands earned, prior 
to its passage. 

Henry W. Cbilds and W. P. Warner, for the state of Minnesota. 

Frank B. Kellogg, for Walter F. Oobb. 

J. H. Chandler, for Duluth & I. E. R. Co. 

M. D. G-rover, for Minneapolis & St. G. and Great Northern R. Cos. 

LOCHREN, iJistrict Judge (orally). The question in the case is 
whether the lands granted by the state of Minnesota to the Duluth 
97 F.— 23 
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& Iron Range Railroad Company by the act of March 9, 1875, as 
amended, on condition that the company should build the railroad 
described and contemplated, hâve ever become vested in the railroad 
company by the performance of the condition, or whether the rail- 
road company failed to perform such condition, and the state, by a 
déclaration of the forfeiture of the grant while there was such a 
failure, has devested or ended the grant, and resutaed the title to the 
lands. I think ail thèse cases dépend upon the solution of that ques- 
tion. The act of March 9, 1875, enacts substantially as follows: 

"That for the purpose of aiding the Duluth & Iron Range Kailroad Company, 
to construct a railroad from Duluth by the shortest and most feasible route, 
to the northeast corner of township CO, range 12, west, on the Mesaha iron range, 
there is herehy granted to said corporation or its assigns, au amouut of swamp 
laads belonging or hereaf ter to accrue to the state under the act of congross of 
March 12tjjj 18G0, equal to ten sections per mile for each mile of road that may 
be completêd and can be selected within ten miles on each side of the road." 

Then it provides that, should there not be a sufficient amount of 
said lands unsold and unappropriated within the 10-mile limit, the 
grant may be located on swamp lands that had accrued to the state, 
not otherwise diSposed of , within the counties of St. Louis, Lake, 
and Cook, and no other counties in the state. It also provided that 
the gauge of the road should not be less than three feet, laid with 
iron or steel rails not less than 25 pounds to the yard, and that no 
land should accrue to the company until previous land grants of 
the state should become satisfied or forfeited; Then it provided 
that the governor of the state should be notifled by the company 
of the completion of each 10 miles of road, and then it should be 
"his duty to hâve the same examined by sworn commissioners, and 
on their certificate of the completion of each consécutive ten miles 
in a goèd and substantial manrièr, as contemplated by this act, he 
shall notify the secretàry of state, who shall forthwith cause swamp- 
land certiflcates to be issued to the président and directors of the 
company for the number of acres they shall be entitled to under this 
act." It further provided that within 12 months from the passage 
of the act the company should causé a survey of thè road to be made, 
and file a map with the secretàry of state; that at least 20 miles of 
the road should be built within two^ years,:and the whole completed 
within flve years. There was also a provision exempting the land 
from taxes for a certain time. Section 3 provided that, after the 
flling of the map showing the line ôf the road, as provided in the 
last preceding section, the swamp lands belonging to the state for 
10 miles on each sidè of the Une of the road should be withdrawn 
from sale for the purposes contemplated in the act. 

It is admitted by counsel in the arguments, and is a matter of 
undisputed history, that previous to the passage of this act iron ore 
had been discovered to some extent on what is known as the "Me- 
saba Range" and in other parts of that country lying to the north or 
northeast of Duluth, and it was deemed a matter of interest to the 
people of the state that thèse iron mines should be developed in 
some manner. Duluth was the nearest point to thèse mines at 
which there were any railroads, or any improved harbor in connee- 
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tion with lake navigation ; and it was deemed essential to the devel- 
opment of thèse mines that there should be railroad connection be- 
tween thèse points and Duluth, so that persons and supplies could 
be talcen to the mines, and their product, wherever it came from, 
brought ont on this railroad, and connected with the commerce and 
transportation of the world. Undoubtedly it was the expectation 
that there would be an advantage to the city of Duluth itself, by its 
railroad connection, in supplying thèse mines and the industries that 
might be connected with them, and perhaps in handling the products 
that would corne therefrom. Where thèse industries should be lo- 
cated was not specifled in the act. There was no provision that 
there should be smelting works, docks, or anything of that kind 
erected in the city of Dnluth; but there was a provision that there 
should be railroad connection with the mines; and the advantages 
incidental thereto, whatever they might liappen to be, in the develop- 
ment of the enterprises, might naturally be expected to come to Du- 
luth. It is évident, when we look at this act, that the discoveries 
of such an immense extent of iron ore in that région as hâve since 
been made were not contemplated by the législature at the time 
of the passage of the act; otherwise, it would scarcely hâve pro- 
vided for a railroad of not less than three-foot gauge, and a weight 
of rails of not less than 25 pounds to the yard. When we consider 
what has been developed in that région, the kind of railroad that 
has been built in connection therewith, — a commercial railroad, with 
rails 80 to 100 pounds to the yard, with immense locomotives run- 
ning upon them, — and also consider the other railroads that hâve 
been extended into that same région in the development of thèse 
mines, it is évident that the extent of thèse mines was not contem- 
plated by the législature at the time the act was passed. It does 
not appear whether the législature contemplated that the crude 
product as it came from the mines should be brought to Duluth, 
and there transshipped to other places throughout the country, 
whether smelting works might be established there, or near the 
mines, where they could bring coal and coke and other supplies for 
the carrying on of that business, or whether rolling mills might be 
established near the mines, or at some convenient and suitable point 
intermediate, or what the particular advantages to Duluth might 
be. There has been testimony m the case, referred to by coausel 
at considérable length, showing that the docks which were erected 
by the Duluth & Iron Eange Bailroad Company at Two Harbors 
might hâve been placed in Duluth harbor. It appears that before 
this railroad was built, or, at any rate, prior to the amendment of 
this act, the St. Paul & Duluth Eailroad Company, the Omaha Rail- 
road Company, and perhaps other railroad companies, had estab- 
lished their Unes along the front of the wharves or docks in the city 
of Duluth, and occupied considérable territory back of those docks. 
It is évident it would be important for commercial railroads, in con- 
nection with material which might be brought to Duluth for ship- 
ment elsewhere, to be taken and transported by water transporta- 
tion, or the reverse, where they receive shipments of material 
brought from other places by water to Duluth, to hâve docks con- 
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venient îor thèse purposes upon or adjoining their own grounds, 
and tliat thèse terminal facilities along the docks were of great im- 
portance to thèse railroad companies. It is urged in the argument 
that the Duluth & Iron Eange : Eàilroad might hâve crossed the 
lines of thèse railroad companies which had already occupied thèse 
docks, even against the desires of thesé companies. But I think it 
may be fairly presumed that thèse companies would hâve opposed 
the occupation of thèse docks or this dock frontage by the Duluth 
& Iron Range Eailroad Company; and it is évident that such occu- 
pation of this frontage by ore docks would hâve very much im- 
peded the use, and very much lessened the value, of the terminais 
of the railroad companies along those docks. If the question were 
an open one, or if it were conceded that the Iron Eange Company 
had the right în law, by paying compensation such as would be as- 
sessedy to make this crossing (not for the purpose of extending the 
road any distance further, but for the very purpose of taking pos- 
session of what was virtually the terminais of thèse other railroads), 
I do not think it would be a public advantage to the city of Duluth. 
That is the way it strikes me. The dockage front in Duluth be- 
tween Minnesota Point and Eice's Point, as shown on the map, and 
as every one knows who has examined it, is limited, and not more 
than is necessary for the présent and the reasonable future pros- 
pective necessities of the city in carrying on its ordinary commer- 
cial business. The transfer of passengers back and forth from the 
boats to the cars, and the transfer of ordinary merchandise in which 
ail the merchants and business men of Duluth are interested, which 
constitute the business that has built up the city, require this 
frontage; and it appears that this frontage is not more than suffl- 
cient to accommodate that class of business. Now, suppose the 
Duluth & Iron Eange Railroad Company should cover that dockage 
front, or a large portion of it, such as would be necessary for its ore 
docks, which the testimony shows are large,— some 50 feet or there- 
abouts in height, — and between the docks there would hâve tO be 
slips on each side (I do not know that their width is shown by the 
testimony), if that would be a beneût to the city, then it would be 
a beneflt to it that ail the roads coming from that iron région should 
locate their iron-ore docks at that place; and if, in addition to the 
Duluth & Iron Eange ore docks, the docks of the Duluth, Mesaba & 
Northern Eailroad were brought in there, and thôse of the Great 
Northern Railway Company, ail of which now go into Two Harbors, 
St. Louis and Allouez Bays, — if those docks are ail put into the space 
between Rice's Point and Minnesota Point, — ^they would flU thè 
whole of it, and shut oflf and destroy the harbor of Duluth for ail 
commercial purposes. This transshipment of ore is a business in 
which the people of Dulilth could hâve no spécial connection or 
interest. Only the owners of the mines and the purchasers of the 
ore for large smelting works East would hâve any connection with 
it. It would afford very little employment, because the ore is car- 
ried up on high tracks, and dumped by the force of gravitation into 
pockets in the docks, and by the same force into the holds of ves- 
sels, giving very little employment to persons in the city. I do not 
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believe that the people of tke city of Dulutli would submit quietly 
to the occupation of the entire dock froiitage there by ore docks. 
Such occupation would not be au advantage to the city of Duluth, 
but, it seems to me, would be the greatest détriment. 

Now, should smelting works, oi* rolling mills, or otker works for 
the manufacture of iron be established in the city of Duluth, a rail- 
road is built, and ore in any needed quantity for works of that kind 
can be brought there by this railroad. It appears that Two Harbors 
was a convenient point at which to establish the docks of this Du- 
luth & Iron Eange Railroad, and to receive the ore merely for the 
pur-pose of transshipping it to points on the Lakes; and it was a 
place where such transshipment did not disturb injuriously the busi- 
ness of Duluth. So far as Duluth is concerned, I think it was as 
advantageous as if the road had been carried through to St. Louis 
Bay, or where the other ore docks are at Allouez Bay. If we sup- 
pose that at the time this road was built smelting works, rolling 
mills, or anything of that kind had been established or in contempla- 
tion at Two Harbors, I do not think there would hâve been any 
question that, in the exercise of good judgment, it would hâve been 
regarded as the duty of the railroad company to make that place 
one of the points upon their route between Duluth and the mines. 
It seems to me that would be a good place for the establishment 
of works of that kind, because it is not far from the mines, and is a 
point where the product of the works or mills could be shipped 
to the markets where needed, and a point where coal, coke, and 
other necessary supplies for works of that kind could be readily re- 
ceived from where they are produced at Eastern ports of the Lakes. 

But I think this is not the question for the court to détermine in 
this case. This act did not contemplate that there should be a 
lawsuit in order to détermine whether its terms were complied with. 
The act contained in itself the provisions for carrying it out, and it 
referred thèse matters to the executive department of the govern- 
ment, to be administered by them. It provided that the route 
should be the shortest and most feasible. That does not mean an 
air Une, — a direct Une, — but a route which should be determined 
not only by being short, but also by référence to other considéra- 
tions, both such as would affect the building of the road by a route 
on which it could be profitable and fairly cheaply built, and also 
a route that had référence to the advantages to the road itself when 
built, and to the advantages which the road would aiïord to the 
business which would naturally resuit from or be connected with it. 
The act itself provides, in the first place, that a survey of the road 
shall be made, and a map of the route flled with the secretary of 
state within one year. The flling of such map would be a noti- 
fication to the executive department having charge of the adminis- 
tration of this act as to the route selected ; and I think the governor 
and the secretary of state had the same right to détermine whether 
the route so selected conformed to the provisions of the act as the 
interior department has in relation to routes designated in land 
grants made by the United States. They wonld bave a right to dé- 
termine as to whether the route selected and shown upon the map 
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thus filed wa^ a compliance with tlie act. The executive départaient 
is the department to which the act intrûsted this matter, and there- 
fore, unless its action can be attaclted for fraud, or unleSs it can be 
shown tliat the governor and secretary of state were imposed upon 
by fraudj or Bomething of that kind, their décision is final in this mat- 
ter that was intrusted to them. The act provides that upon the flling 
of the map showing the line of road certain acts shall be done by 
the executive department; that is, the lands along the line for 10 
miles on each side of the road were to be withdrawn from saie 
for the purposes contemplated in the act. The northern terminus 
of this road was changed by the act of 1883. It does not seem to 
me, if the question were an open one, that such change was beyond 
the power of the législature. The object of the act was to reach 
this mining région. It is admitted in the argument that the point 
named in the original act was one which would not reach this 
région; therefore the législature properly agreed to the change as 
to the northern terminus by the act of 1883. The grant, up to that 
time, w^as a float, until there was a location of the line. There was 
no particular or specied description of lands granted; and it was 
within the power of the législature, taking into considération the 
purposes for which the act had been passed, to change the route 
suiBciently to accomplish the original purpose. It seems to me 
that this matter has necessarily been passed upon by the suprême 
court of the state of Minnesota in the case of Minneapolis & St. C. 
K. Co. T. Duluth & W. K. Co., 45 Minn. 104, 47 N. W. 464, cited by 
counsel. 

It is urged further that the constitutional amendment of 1881 
having been adopted at a time when the road was in default, 
amounted to a déclaration of forfeiture; that thereupon the land was 
resumed by the state; and that the législature of 1883 could not 
make a new grant. This would be true if the constitutional provi- 
sion had that effect. I think it has not. TTie holdings of ail courts 
in relation to législative déclarations of forfeiture are that they 
must be clear, unambiguous, and unmistakable. There is not a 
word in the constitutional amendment of 1881 which indicates a 
purpose on the part of the state to forfeit any grant. It provides 
that "ail swamp lands now'held by the state or that may hereafter 
accrue to the state, shall be appraised and sold in the same manner 
and by the same olïicers, and the minimum price shall be the same, 
less one-third as provided by law, for the appraisement and sale of 
school lands." It does not déclare that lands which the state has 
granted, as to which, under the conditions of the grant, there has 
been a default, should be resumed. Nothing of the kind. There 
were swamp lands at the time in a condition where the purposes to 
which they should be applied might be properly provided for by a 
constitutional amendment or by a législative act. It is not neces- 
sary to give such construction to the act, and the language does 
not, by any fair interprétation, bear that construction. I think it 
may be fairly said that this matter is passed upon in the case to 
which I hâve already referred in 45 Minn. and 47 N. W. In that case 
the title claimed by the défendant the Duluth & Winnipeg Railroad 
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was dépendent entirely and wholly upon tlie assumption tliat the 
Dulutli & Iron Range Kaiiroad Company had forfeited its grant, and 
that was one of the questions before tlie suprême court. It appears 
that this eonstitutional amendment was called to the attention of 
the court in that case, because the court referred to it in connec- 
tion with another matter. It is true the court does not suggest or 
consider it with référence to forfeiture, but it seems to me the only 
inference from that is that it was so plain that the act did not refer 
to anythiug of the Idnd that neither the court or the attorneys con- 
sidered it had that eflect, for the court held that, in order to be 
effectuai as the législative forfeiture of the grant, the language of 
an act must be clear, unambiguous, and unequivocal. Now, it ap- 
pears after the road was built, no land having been certified to the 
Company (as the act of 1883 provided that should not be donc until 
after the road was built), sworn commissioners, provided for in the 
act of 1875, were appointed, and went over the road, and made a 
report that the road had been built in accordance with the act; 
and there is no question that, so far as the construction of the road 
is concerned, it did corne up to the requirements of that act. Upon 
that lands hâve been conveyed to the railroad company as earned 
by it under this grant, and it seems to me upon the whole case 
it is clear that the railroad company was entitled to those lands. 

As far as the case of complainant Cobb is concerned, it appears 
a mortgage was made before the passage of the act of April 21, 
1897, and that he was named as trustée in such mortgage. I do not 
think that this mortgage was void under our statute as to uses and 
trusts. That lias come down to us from a New York statute upon 
the same subject, and the same statute has been adopted in the states 
of Michigan, Wisconsin, and several Western states. In ail of 
those states there hâve been from that day to this railroad mort- 
gages more or less like this one under considération, and the au- 
thority to make them has never been questioned. I do not think 
I am required to examine as to the validity of a trust of this nature, 
inasmuch as there hâve been similar trusts ever since the adoption 
of this statute of uses and trusts in New York and other states, 
which hâve not been questioned under that statute. It appears that 
Mr. Cobb is a résident of the state of Illinois, and, it being admitted 
that the amount involved is sufficient to give jurisdiction to this 
court, I think, as far as that case is concerned, this court has juris- 
diction, and that the complainant Cobb is entitled to the relief asked, 
and that the temporary injunction granted against the state ofB- 
cers be made permanent. I think the state of Minnesota is not 
entitled to the lands that hâve been deeded to the Duluth & Iron 
Range Railroad Company, and that the state is under obligation to 
convey to that railroad company lands which hâve not yet been se- 
lected or conveyed; and, further, that in the state case the state 
is not entitled to the relief demanded. 

I may say further that it foUows from what I hâve already said 
that the act of April 21, 1897, is invalid. as irapairing the obligation 
of previous contracts. That act purports to déclare a forfeiture of 
thèse lands, but, as the condition had been entirely fulfllled, the rail- 



360 97 FEDERAL REPORTER. 

road completed, and the lands earned, it was not within the power 
of the State, as held by Judge Mitchell in the case cited, to résume the 
lands. Decrees will he entered accordingly. 



UNION MORTGAGE BANKING & TRUST 00., Limited, v. HAGOOD et 
al. HAGOOD et al. v. UNION MORÏ(ÎAGE BANKING & TRUST CO., 
Limited, et al. CORBIN v. SAME. UNION MORTGAGE BANKING 
& TRUST 00., Limited, v. CORBIN et al. 

(Circuit Court, D. South Oaroliua. November 3, 1899.) 

1. FEDERAL CODRTS— StATB LAWS AS RULES OF DECISION— USDRY. 

Upon questions of usury the fédéral courts of equity are governed by 
the laws of the state applicable to the contract, as construed by the state 
courts.i 
a. Usury— COBSTHUCTION of Contuact — Provision for Interest aftbr Ma- 

TURITY. 

If, from the language of a note, it appears that the parties, when making 
it, understood that a provision for the payment of increased interest, 
after maturity, beyond the rate permitted by law, was not peremptory, 
but that the malier would be indnlged provided he pald the Increased 
rate of interest, such provision vcill render the note usurious; but if the 
provision was intended to enforce prompt payment, and the increased rate 
was a penalty for default, the note is not thereby rendered usurious. 

3. Same. 

Under the décisions of the suprême court of South Carollna, a note eon- 
tainlng in the body thereof the provision, "with interest thereon, after 
maturity, until pald, at the rate of ten per cent, per annum, payable an- 
nually; value received," is usurious, 10 per cent, belng In excess of the 
lawful rate. 

4. Same— Statuts of South Carolina— Construction of Proviso. 

Under the proviso in the South Carollna act of 1889 relating to usury 
(20 St. at Large, p. 377) that its provisions shall not apply "to contracts 
or agreements entered into or discounts or arrangements made prior to 
the flrst of March, 1890," a case Is within the exception as to "arrange- 
ments made" where, prlor to the date speclfied, the amount, terms, and 
seeurity for a loan had ail been agreed upon, and ail that remained to be 
done after that date was to exécute the papers and transfer the money. 

5. Same— Exception in Statuts— Bubden of Phoop. 

The burden rests upon a complainant seeking to enforce a note to 
which a plea of usury based on such statute is interposed, where the 
note bears date after March 1, 1890, and is usurious on its face under the 
provisions of the statute, to bring the note within the exception by show- 
ing that the arrangement In pursuance of which the note was executed 
was In fact made prior to the Ist of Màrch. 

6. Same— EpfEct of Commissions Paid to Agent. 

Where a loan .on the seeurity of real estate was negotiated by a bank 
and its local agent, who acted in behalf of the borrower, the notes and 
mortgage being executed to a third party, which furnished the money on 
the delivery to it of the notes and the executed and recorded mortgage, 
the notes, bearlng a légal rate of interest, are not rendered usurious by 
reason of any commission pald by the borrower to the bank or its agent. 

7. Same— Provision for Payment of Taxes. 

A provision, in a mortgage securing notes, requiring the mortgagor to 
pay the taxes on the mortgaged property, does not render the notes usuri- 

1 As to state laws as rules of décision, see note to Wilson v. Perrin, 11 G. C. 
A. 71, and, supplementary thereto, note to Hill v. Hite, 29 C. C. A. 553. 
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ous wiiere the mortgagor is, by statute, the holder o£ the légal title, and 
liable for siich taxes. 

8. Samb— Provision* for Attornets' Fées. 

A provision in a mortgage for tlie payment of attorney's fées Dy tiie 
mortgagor in case of foreclosure does not render the notes secured thereby 
usurious. 

9. Samb— Penalty— SoDTH Carolina Statote. 

The provision of the South Carolina act of 1882 (18 St. at Large, p. 36, 
§ 2) that aay person or corporation who shall receive as interest any 
greater amount than therein provided for shall forfeit double the sum so 
recelved, to be coUected by separate action or by counterclaim, applies 
only to interest paid and received, and does not entitle a borrower to re- 
cov'er the penalty for usurious interest chargea, but not paid. 

This was a suit for the foreclosure of a mortgage, in which a 
cross bill was flled for the foreclosure of a second mortgage, and 
a cross bill by défendants, to recover penalties for usury taken, 
under the statute of South Carolina. 

Allen J. Green, for complainants. 

Wm. H. Townsend and Legare & Hollman, for défendants. 

SIMONTOÎN', Circuit Judge. This is a bill for foreclosure of a 
mortgage of realty in Barnwell county, S. 0. The mortgage pur- 
ports to secure the payment of four notes, each in the sum of |1,(XK), 
and payable on Ist days of December, 1891, 1892, 1893, 1894, re- 
spectively. The current annual interest on the notes is represent- 
ed by coupons, each for |70. The notes each provide for the pay- 
ment, after maturity, of interest at the rate of 10 per cent, per 
annum, payable annually until paid. The facts attending this 
transaction are thèse: The défendant Mrs. Sallie E. Hagood is the 
wife of William H. Hagood. W. J. Duncan, a résident of Barn- 
well, had advertised that he had, or could obtain, money to be lent 
on security. W. H. Hagood, acting on behalf of his wife, made 
application for a loan of $5,000. This application was made Ist 
February, 1890. Duncan found that he could not obtain a loan 
for |5,C00, but that she could get $4,000. She consented to this, 
and on loth February Duncan so informed the Corbin Banking 
Company, of Xew York, for whicli company, or with which Com- 
pany, he was acting. Thereupon the Corbin Banking Company 
sent to Duncan ail the papers necessary for completing the trans- 
action; that is to say, the notes, mortgage, and abstract of title. 
Thèse came to Duncan about 20th March, 1890. He then informed 
Mrs. Hagood. The papers were executed by her on March 28, 1890. 
Duncan, upon their exécution, paid her the money, less $200, — his 
commissions, — and recorded the mortgage. The money was paid 
by the cashing of his draft on Corbin & Co. through a bank in Barn- 
well, the documents being attached to the draft. Besides this 
mortgage, Mrs. Hagood executed to Willis J. Duncan a second 
mortgage of the same land, securing the payment of flve notes for 
$120 each, representing a commission of 15 per cent, to Corbin & 
Co. for effecting the loan. In this commission W. J. Duncan had 
one-third interest. The défendant sets up in her answer the dé- 
fense of usury, and she also flled a counterclaim for the penalties 
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provided in the act of the gênerai assemblj of South Carolina for 
usury. 

The flrst question is, are thèse contracta, on their face, usurious? 
Usury is merely a statutory offense, and fédéral courts, in dealing 
with such a question, are governed by the laws of the state in 
which the transaction took place, and follow the construction put 
upon such laws by the state courts. Even in case of a resort to 
the court to be relie ved of a usurious contract, the law of the state 
controls, and overrules the gênerai rule that he who seeks equitv 
must do equity. Trust Co. v. Krumseig, 172 U. S. 351, 19 Sup. Ct. 
179. The statute in existence at the time of the transaction in 
question is f ound in 20 St. at Large S. 0. 377. It is in thèse words : 

"Xo greater rate of interest than seven (7) per centiim per annum sliall be 
charged, taken, agreed upon, or allowed upon any contraot arislng in tliis 
state for the hiring, lendlng or use of monej' or other comnwdity exeept upon 
written rontracts wherein by express agreement a rate of interest net ex- 
ceeding eight per cent inay be charged. No person or corporation lending or 
advancing money or other conimodity upon a greater rate of interest shall be 
allowed to recover in any court of this state any portion of the interest so 
unlawfuUy charged; and tlie principal sum, amount or value so lent or ad- 
vanced, without any interest, shall be deemed and taken by the courts of 
this state to be the tnie légal debt or measure of damages to ail intents and 
putposes whatsoever, to be recovered without costs; provided, that the 
provisions of this act shall not apply to contracts or agreements entered Into, 
or discounts or arrangements made, prior to the first of March, 1890." 

Previous to this statute the rate of interest in written contracts 
could be 10 per cent. 18 St. at Large S. C. p. 36. It is in thèse 
words : 

"No greater rate of interest than seven (7) per centum per annum shall be 
charged, taken, agreed upon or allowed upon any contract arising in this state 
for the hiring, lending or use of money or other commodlty exeept upon writ- 
ten contracts, wherein, by express agreement, a rate of interest not exceed- 
îng ten per cent may be charged. No person or corporation lending or ad- 
vancing money or other commodity upon a greater rate of interest shall be 
allowed to recover in any court of this state any portion of the interest so 
unlawfuUy charged; and the principal sum, amount or value so lent or ad- 
vanced, without any interest, shall be deemed and taken by the courts of this 
state to be the true légal debt or measure of damages to ail intents and pur- 
poses whatsoever, to be recovered without costs." 

Are the notes given by Mrs. Hagood, on their face, open to con- 
demnation as usurious? It is contended that the provision for the 
payment of 10 per cent, per annum after maturity stamps them 
as usurious. In Brock v. Thompson, 1 Bailey, 327, plaintiff agreed 
to lend the défendant |3,O0O in United States bank bills, upon his 
promise to pay it in a specifled time with lawful interest, and that, 
If they were not paid in United States bank bills, he would pay the 
further sum of 5 per cent, as a premium. It was held that this 
additional 5 per cent, was not usury, but was a penalty intended 
to enforce the principal fulflllment of the contract. The case pro- 
ceeded upon the idea that the payée of the note was in no way 
bound to grant indulgence, nor did the contract show that such 
indulgence was a part of the contract. And this seems to be the 
gênerai rule. 3 Pars. Cont. 116; note to Davis v. Garr, 5.3 Am. 
Dec. 396. In Bank v. Strother, 28 S. 0. 520, 6 S. E. 319, the words 
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of the note were: "And if net paid when due, bear interest from 
maturity ut the rate of tea per cent, per annum as agreed for ne- 
gotiatiug and carrying this loan so long as it remains unpaid." 
It was tlien contended tliat tliis provision was merely a penalty. 
But tlie court held otlierwise, the words "as agreed for negotiating 
and carrying this loan so long as it remains unpaid" plainly show 
that the parties expected that the money would not be paid, and 
that the increased rate of interest was for forbearance as agreed. 
The principle seerns to be this: If, from the contract, it appears 
that the parties, when making it, understood that the words of the 
note were not peremptory, but that the maker would be indulged 
provided he paid the increased rate of interest, this would beusury; 
but if the threat of increased interest was held out to enforce 
prompt payment, and if the increased rate was penalty for the de- 
fault, it would not be usury. It is not an easy matter to construe 
this contract, applying the above principle to it. The words are, 
"with interest thereon, after maturity, until paid, at the rate of 
ten per cent, per annum, payable annually; value received." Thèse 
words are in the body of the note. The considération for this 
promise to pay interest is the sanie as that for the promise to pay 
the principal. The words "value received" come immediately after, 
and as a part of. the promise to pay interest. The language used 
in Bank v. Htrother applies to this case. It will be observed that 
the promise to pay interest after maturity at an unlawful rate was 
incorporated in, and formed part of, the original contract. It was 
one of the ternis of that agieement, and, if there was a valid con- 
sidération for such agreement, as it is conceded there was such con- 
sidération, being expressly stated in tlie note, it was cleai'ly suffi- 
cient to support ail of the terms of the agreement, including that 
by which the maker promised to pay an illégal rate of interest after 
the time tixed for the payment of the principal sum. It will be 
noticed tliat the notes provide for the payment of interest, after 
maturity, until paid, 10 per cent, per annum, payable annually. 
Thèse last words, "payable annually," express a contract on the 
xmrt of the promisor, and the acceptance of it on the part of the 
promisee. Indeed, they are the words used in an investment of 
money. They are covered by the reasoning in O'Neall v. Book- 
man, 9 Rich. I^w, 80. It appears to the court that the note, on 
its face, without more, would be usury. 

The next question is, do the facts of this case bring thèse notes 
within the exception of the statute? The words are: "The provi- 
sion of this act shall not apply to contracts or agreements entered 
into or discounts or arrangements made prior to the first of March, 
1890." The words of the statute are, "contracts or agreements en- 
tered into or discounts or arrangements made." We must give 
eiîect to aij the words of the statute. This being so, the words 
"contracts or agreements entered into" must mean contracts or 
agreements completed; and the word "arrangements" must mean 
a transaction, ail of the terms of which are fully understood, but 
not yet consummated. The negotiations began Ist February, 1890. 
Mrs. Hagood flrst desired a loan of |5,000. This was declined, and 
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an intimation was given that |4,000 could be had. After consid- 
ération, she became content with |4,000. This was on 15th Feb- 
ruary, 1890. Tbere was delay in sending on the papers, but flnally 
the Corbin Banking Company sent the documents about 20th 
March, and the transaction was consummated «n 25th. The Cen- 
tury Dictionary defines "arrangement" thus : "Preparatory meas- 
ure or negotiation; previous disposition or plan; préparation; 
commonly used in the plural, as, 'We hâve made arrangements for 
a journey.' " Webster defines "arrangement" to mean "preparatory 
measure; préparations; as, 'We bave made arrangements for re- 
ceiving company.' " In this case the parties were preparing for a 
loan. AU the terms were distinctly stated in the proposai of Mrs. 
Hagood. At flrst they diiïered as to the amount, and as to the 
amount only. Mrs. Hagood wanted |5,000. The Corbin Banking 
Company offered |4,0O0. On 15th February, 1890, this was aceept- 
ed; that is to say, this arrangement preparatory to the exécution 
of the papers was made and concluded then. What followed was 
simply the consummation of the arrangement. This brings the 
case within the exception of the statute. This would be conclusive 
if Duncan or the Corbin Banking Company were the lenders. But 
the whole case of complainant goes upon the idea that the Corbin 
Banking Company and Duncan were intermediaries, acting for 
Mrs. Hagood, and placing the loan for her with complainant. The 
évidence shows that, as between her and the Corbin Banking Com- 
pany, there was a deflnite arrangement prior to Ist March, 1890. 
There is no évidence whatever showing when the arrangement 
with the complainant was made. If this was not made prior to 
Ist March, 1890, it comes within the prohibition of the statute. 
Now, on 15th February, 1890, Mrs. Hagood consented to the loan 
of |4,000, and authorized it to be made. Nothing more seems to 
hâve been done until 20th March, 1890, when the documents were 
sent on to her for her signature. The reasonable and probable 
conclusion is that between 15th February and SOth March the Cor- 
bin Banking Company were trying to place the loan, and that they 
did place it with complainant. And, as no doubt the Corbin Bank- 
ing Company are business people, the reasonable and probable con- 
clusion is that they could not place the loan until a short time be- 
fore they sent the documents on; that is to say, between Ist and 
20th March, 1890. There is a painful want of évidence -on this 
point. But it is the duty of a plaintifE to prove his case. The de- 
fect of testimony must tell against him. The complainant was 
bound to show that it came within the exception of the statute, 
and tô prove that its arrangement was made prior to Ist March, 
1890. It has not done so, and it is not unreasonable to infer that 
it could not do so. The resuit is that the notes and mortgages are 
usurious. 

The next question is, is there in the circumstances of this trans- 
action évidence of usury in the contract? It appears from the évi- 
dence in this case that W. H. Duncan advertised money to lend; 
that the défendant, through her husband, as agent, approached him 
with the purpose of obtaining a loan of |5,000; that for this pur- 
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pose she signed the application, in which she recognizes Duncan 
as her agent; that Duncan examined the title of the property, and 
made an abstract of title; that he sent this abstract, with a de- 
scription of the property, to the Corbin Banking Company, of New 
York, with whom he had a business connection; that he was in- 
formed by the Corbin Banking Company that a loan for |5,000 
could not be effected, but that 14,000 could be obtained upon the 
security offered; that the défendant then reduced her proposition 
to 14,000, whereupon the documents were returned to Duncan for 
exécution; that the défendant then executed the notes and the 
mortgage, and Duncan had the latter recorded; that, with thèse 
attached to his draft, Duncan procured the money from a bank in 
Barnwell, and paid it over to the défendant, she paying him |200 
for his services in preparing the abstract and the other papers. 
The notes were made payable to the comnlainant, and the mort- 
gage was executed to it. Duncan did not know, and had no rela- 
tion whatever with, the complainant. In order to affect the lender 
with the usurious features of a contract growing out of the com- 
pensation paid for making it, it must appear either that the lender 
effected the loan directly or through an agent who came to an 
understanding at the outset with the lender that he must make the 
borrower pay for his services. Fowler v. Trust Co., 141 D. S., at 
page 401, 12 Sup. Ct. 1. If, however, the borrower employs a 
broker to eflfect the loan, agreeing to pay him commissions, and if 
that broker bas no regular or established connection with the lend- 
er in respect to his compensation, then the lender is not afïected 
by any agreement made between the borrower and the broker, 
when he does not lend his money at a greater rate of interest than 
the statute permits. Id.; Grant v. Insurance Co., 121 U. S. 106. 7 Sup. 
Ct. 841; Whaley v. Mortgage Co., 20 C. C. A. 306, 74 Fed. 73, and 
42 IJ. S. App. 90. There is no direct évidence whatever Connect- 
ing Duncan with the complainant. On the contrary, he déclares 
that no connection whatever existed between him and it. The 
only proof of any relation between the complainant and the Corbin 
Banking Company is that the debt and the interest coupons were 
payable at the office of this banking company. But this inlerence 
is not conclusive. The business in which the Corbin Banking Com- 
pany is engaged — that of banking — is the collection of notes and 
of debts. It would be very natural for the complainant to put the 
collection of thèse choses in the hands of the Corbin Banking Com- 
pany, who had placed the debt with it. The whole testimony 
seems to show that Duncan, with the banking company, acted as 
agents of tle défendant in placing the loan ; that they put the prop- 
osition of the défendant in a business shape, and then offered the 
loan to the complainant. No doubt the 7 per cent, interest was a 
great inducement to the acceptance of the loan. The légal rate in 
New York is 6 per cent., but the ordinary rates upon which money 
is lent are much less than this. The learned counsel for the de- 
fendant lay stress upon the fact that Duncan, after the exécution 
of the papers, reeeived them, and had the mortgage recorded; and 
that in this regard he must hâve acted for the complainant. But 
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before the papers could be negotiated and accepted, and the money 
on them obtained, it was necessàry to record them ; and at that 
time hè had received no money f rom complainant. In fact, Dun- 
can himself got tlie money f rom the bank on his own draft, and 
he retained control and possession of the papers for his protection 
in this behalf by attaching them to the draft. The draft was not 
drawn «n complainant, but on the Corbin Banking Company, and 
it is most probable that the complainant paid ont no money until 
it received the papers. 

It is said, however, that the provision that the borrower shall 
pay the taxes upon the property makes the contract usurious. 
This is not true. The mortgagor is liable for the tax under the 
law. Eev. 8t„ S. C. § 218, "Every person shall be liable to pay 
taxes and : assessments on the real estate of which he may stand 
seised in fëe or for life," etc. 'And in section 1893 it is provided 
that the môrtgagor remains the légal owner of realty even after 
condition broken. So far is this rècognized in the state of South 
Carolina that it is a very common covenant in a mortgage that, if 
the môrtgagor f ail to pay the taxes on the mortgaged property, the 
mortgagee may do so, and hold the mortgage as security for his 
repayment. 

Nor is the provision for the payment of attorney's fées in case 
of suit on the mortgage usurious. Mortgage Co. v. Whaley (0. C.) 
63 Ped. 743. - 

It having been determined that the notes held by complainant 
are usurious, the question arises,' ^what is the penalty? The act of 
1882 (18 St. at Large S. C. 36) déclares the penalty in its second 
section: 

"Any person or corporation who shall reeeive as interest any greater amount 
than is herein provided for sliall in addition to the forfeiture lierein provided 
for, forfeit also double tlie sum so received. to be coUected by a separate action 
or allowed as a counterclaim to any action brougljt to recover the principal 
sum." 

The first section of the act is qooted supra; and also the act of 
1889, amending it, quoted in f ull supra, allowed the recovery of the 
principal, oHly, in an action brought upon the contract. The pen- 
alty above set out is for the "receiving as interest a greater amount 
than is herein provided for." Now, receiving usurious interest is 
one thing and charging usurious interest another. "They are two 
entirely distinct things." Hardin v. Trimmier, 27 S. C. 114, 3 S. 
E. 46. And, the penalty is the forfeiture, not of the interest char- 
gea, but of^îtîie amount receivfed greater than the amount allowed 
by law. Tke précise question was decided in Hardin ^. Trimmier, 
30 S. 0. 398, 9 S. E. 342. In that case the défendant -Was allowed 
as counterclaim only that excess ôf interest received over 7 per 
cent. ; See Utley V. Cavender, 31 S; 0. 289, 9 S. E. 957. 

In the prfesent case it appears that several of the interest coupons 
were paid by the défendant. If, in making such payments, she 
paid more than 7 per cent., she is entitled to set up by way of 
counterclaim the excess paid ovfer 7 per cent. Upon the notes un- 
paid the coimplainant can recover the principal sum only. 
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With regard to the notes and mortgage given for commissions, 
it is clear that that was an agreement, contract, or at least an ar- 
rangement made before the Ist March, 1890. 

The complainants in the second mortgage can recover the 
amount without penalty. If counsel cannot agrée, let the case be 
referred to J. E. Hagood, Esq., as spécial master, to inquire and re- 
port what sums hâve been paid to complainant as interest in ex- 
cess of 7 per cent., and also to inquire and report what notes for 
the loan yet remain unpaid. Let him also inquire and report what 
amount is due and unpaid upon the notes secured by the second 
mortgage. 



DANIELS V. BEXEDICT et al. 

(Circuit Court of Appeals, Eightli Circuit. October 16, 1890.) 

No. 1,206. 

1. CONTRACTS— PllESUMPTrON OF VaLIDITY. 

Gontracts between parties in confidential relations, wliich do not theni- 
selves disclose anj' injustice or inequity, are presumed to be valid. 

3. HUSBAND AND WlPB— -ÂGREEMEXT FOR SEPARATION. 

An agreement of séparation between a husband and wife, résident in 
Colorado, wliere by statute tlie wife lias the same property rights and 
right to contract as though unmarried, is presumptively valid; and a party 
pleading it as a cause of action or matter of défense need not aver or 
prove that it was fair and just to the wife. 

3. Same — Validity. 

it is the settled law of both England and the United States that an 
agreement of séparation between a husband and wife, whereby he pro- 
vides for her separate maintenance, and she covenants to release ail lier 
claims upon bis estate, is lawful, and not in contravention of public policy. 

4. Equity Pleading— -Issues and Proof. 

A complainant, by failing to set down a plea for argument, and by 
filing a gênerai replication thereto and going to hearing ou tlie issue thus 
made, admits the légal sufficiency of the plea; and, if the facts pleaded 
are established on the hearing, the défendant is entitled to a dismissal 
of the bill. 

5. Husband and Wife— Agreement of Séparation— Trustée Unnecessary. 

ïhe intervention of a trustée is not essential to the validity of an agree- 
ment of séparation between husband and wife. A contract of this char- 
acter, to which the husband and wife are the sole parties, is valid under the 
statutes of Colorado, both at law and in equity, and it is enforceable in 
equity under the common law. 

6. Same— Abrogation of Agreement— Subséquent Cohabitation. 

Subséquent cohabitation does not abrogate an agreement of séparation 
between a husband and wife, unless sucli is the intention. AThere au 
agreement expressly provided that it should remain in force altliougli tlie 
parties should again corne together and live as husband and wife. oeca- 
sional visits and cohabitation cannot be considered as establishing such 
an intention. 

7. Same— Terms of Agreement. 

A provision in an agreement of séparation that, in case the parties 
should again corne together and live as husband and wife, it should in no 
way abrogate or inodify the agreement as to their property rights, lieyonil 
entitling the wife to her support from the husband, is not immoral or 
against public policy. 

8. Same- Colorado Statute. 

The provision of the Colorado statute (Mills' Ann. St. Colo. §§ 3010, 
3011) that a husband may not by will deprive his wife of more than one- 
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half his propeity, unless she aceepts the conditions of the wlll after his 
death, does not évidence a public policy which would render invalid y. 
property settlement made in an agreement of séparation. The inliibition 
of the statute is limited to disposition by will. It leaves ail parties full 
power of disposition by contract or conveyance. 

9. Samk— Rblease by Wife of Intekest m Husband's Estatb. 

It is no objection to the validity of a covenant by a wife in an agree- 
ment of séparation to release ail claim to her husband's esta te on his 
death, in considération of the présent conveyance to her of property by 
the husband, that her Interest in his estate is a mère expeetancy; and, 
where the agreement has been fuUy executed by the husband, such cove- 
nant is valid and enforceable against the wife. 

10. Samb— Grounds for Sbpakation Agreement. 

ïhe cause or reason for the making of an agreement of séparation be- 
tween a husband and wife is for their own considération exclusively, and 
the courts cannot inquire into Its sufBciency, as affecting the validity of 
the agreement. 

11. Same— Fraud in Proourino Agreement of Séparation. 

Fraud on the' part of a husband in procuring the exécution by the wife 
of an agreement of séparation cannot be predicated on the faet that dur- 
ing the negotiations for the agreement he wrote letters to his wife in 
which he expressed the hope and expeetancy that they would soon be 
living together again, where there were no misrepresentations of existing 
facts. 
13. Sa MB. 

Where It appears that the lawyer who acted for a wife in making an 
agreérnent of séparation conducted the negotiation In her behalf in good 
faith, and with ability and success, obtaining for her a substantially larger 
allowànce than she had previously offered to accept, the facts that he 
had previously been counsel for the husband, and wàs called by the hus- 
band to a conférence between himself and wife, and, on his declining to 
act for both, was released from his retainer by the husband, that he 
might be employed by the wife, or that, in accordanee with express provi- 
sions of the- agreement, his fee was paid by the husband, where ail such 
facts were known to the wife, do not constitute àny ground for impeach- 
ment of the agreement. 

13. Samu— KeasonabIjEness of Settt.bmbn'tI 

A husband and wife, afteT living together less than seven months, made 
an agreement of séparation, by which the husband gave the wife money 
and property of the value of $75,000, and each released ail claims upon 
the estate of the other. There were no children of the marriage. ïhe 
husband was worth $700,000; but no part of his property was received 
from his wife. Under the statutes of the state, the wife would hâve been 
entitled, on the death of her husband, to one-half his estate. Held, that 
such agreement could not be considered inéquitable or unjust or unfair to 
the wife. 

14. Same— Executed Agreement of Séparation. 

Courts, of equity sometimes enforce the spécifie performance of a con-' 
tract, but they never undo the accepted exécution of a lawful agreement. 
Where a wife voluntarily and advisedly entered into an agreement of 
séparation with her husband, and accepted and retained the property 
conveyed to her by her husband in exécution of such agreement, and lived 
apart from him during the remainder of his lif e, a court of equity wlU 
not, after his death, set aside such agreement, and restore her to the 
rights in his estate which she surrendered for those considérations. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

T. J. O'Donnell and Hugh Butler, for appellant. 
T. M. Patterson and Joël F. Vaile (Edward 0. Wolcott, on the 
brief), for, appellees. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 
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SANBOEX, Circuit Judge. This is a suit by a divorced wife to 
recover from the devisees under the will of her former liusband one- 
lialf of the property of wMch he died seised. Under the statutes 
of Colorado, one-half of the real and personal property of a de- 
ceased husband and father descends to liis widow, and the other 
half to his surviving children. The husband niay not take away 
from his wife her share of his estate by a will, nor can she deprive 
herself of her right to claim this share by consenting before the 
death of her husband to a will which bequeaths it elsewhere. 
Mills' Ann, St. Colo. §§ 1524, 3011. The appellant, Lilyon B. Dan- 
iels, exhibited her bill in equity in this case to set aside her divorce, 
for fraud, and to recover one-half of the estate which her deceased 
husband possessed when he died. It was met by an answer which 
denied the fraud in the procurement of the divorce, by a plea of 
an agreement of séparation by which she covenanted neyer to claim 
any interest in her husband's estate, and by a plea of the statute 
of limitations. A gênerai replication was filed to the answer and 
to the pleas, and upou the final hearing of the case the circuit court 
held that the agreement of séparation and the decree of divorce 
constituted good défenses to the suit, and dismissed the bill. This 
decree is challenged by the appeal, and we will flrst consider the 
objections of the appellant to the suflQciency of the défense based 
upon the agreement of séparation. 

It is said that this contract constitutes no défense to this suit, 
because the burden was upon the appellees to show, by évidence 
outside of the agreement itself, that its terras were équitable, just, 
and fair to the appellant, in view of the value of the property of 
her husband, and of ail the surrounding circumstances when the 
contract was made, and that they neither pleaded nor proved any 
facts which sustained this burden. To this contention there are 
two answers. They are that no such burden rested upon the appel- 
lees, and that by the course of her pleading the appellant conceded 
this to be the law. The argument of counsel for appellant in sup- 
port of their proposition is that husband and wife occupy a fidu- 
ciarj' relation to each other, and that contracts between them are 
consequently presumptively void until they are proved to be valid. 
If ail contracts between those in confldential relations to each other 
were presumptively fraudulent and void, the conclusion might be 
justifled, but they are not, and hence the argument fails. Some 
contracts between parties in flduciary relations to each other are 
valid, and some are voidable or void, and some contracts between 
strangers are valid, and some are void; so that no dellnite conclu- 
sion can be drawn as to the validity or invalidity of a contract from 
the fact that the parties to it occupied a flduciary relation to each 
other. It will not do to say that ail contracts between husbands 
and wives, between fathers and daughters, between iirincipals and 
agents, and between others in similar relations, are ineffectuai un- 
til proved aliunde to be just and fair, because the effect of such a 
rule would be to practically disable parties occupying such rela- 
tions from making contracts with each other. Agreements between 
parties in thèse relations are either presumptively valid or pre- 
97 F.-24 



370 97 FEDERAL REPORTER. 

sumptively void. If the former, then the power of such parties to 
bargain, trade, and agrée with each other is plenary. If the latter, 
then their power to contract with each other is practically de- 
stroyed. No principle of equity, no rule of law or of morals, which 
occurs to us, requires a décision that the confidential and fiduciary 
relations of life disable ail who enter them from making agree- 
ments with each other, or stamp their mutual contracts with the 
presumption of fraud or invalidity. Such a presumption is un- 
founded in fact, and runs counter to the common knowledge and 
expérience of men. Cases may indeed be found in the books in 
which a husband, a wife, a son, or a daughter has become so lost 
to ail considérations of honesty, honor, duty, or affection as to take 
an unconscionable advantage of a wife, a husband, or an inflrm 
fathèr by means of a contract. But thèse cases are rare exceptions 
to the gênerai rule of life and of business. The vast majority of 
customary contracts between members of familles, between prin- 
cipals and agents, between trustées and cestuis que trustent, and 
between others in like relations, by which property is divided, 
transferred, sold, and conveyed, and the various business relations 
of the parties are fixed, are not read in the books, because they ar« 
made in good faith, are fair and équitable, and are performed with 
satisfaction and pleasure. Men are at least as honest, just, and 
libéral in their contracts with their wives, with their children, and 
with others to whom they sustain confidential relations, as they 
are in their agreements with strangers. We do not question the 
settled rule that when one takes advantage of a fiduciary relation 
to make a contract with a person who trusts him, which the latter 
allèges to be unjust or inéquitable, the charge will be investigated 
by the courts with searching scrutiny, that they will guard the 
rights of the conflding with jealous care, and that they will refuse 
to enforce the agreement if the proof sustains the charge. But 
they will not stamp the great multitude of fair contracts that are 
made between those in confidential relations with each other with 
the presumption of fraud and invalidity, and thus inject doubt and 
suspicion into the dearest and most intimate relations of life, be- 
cause an occasional husband, wife, son, or daughter proves faith- 
less, unscrupulous, or dishonest. A contract may indeed be so 
unjust, inéquitable, or inconsistent with the duty of a trustée, on 
its face, — as when an agent to sell makes a contract with himself 
as purchaser, or a trustée obtains an inéquitable agreement with 
his cestui que trust, — that it is presumptively voidable or void. 
But the gênerai rule is that the existence of a fiduciary relation 
between the parties to an agreement does not disable them from 
making the contract, and does not render their agreement presump- 
tively fraudulent or void. Contracts between parties in confiden- 
tial relations which do not themselves disclose any injustice or in- 
equity are presumed to be valid until they are proved to be fraudu- 
lent or unfair, and they are not presumed to be fraudulent and 
void until they are proved to be just and équitable. 

We hâve not failed to carefully peruse and consider, before reach- 
ing this conclusion, the authorities which hâve been cited by coun- 
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sel for the appellant in support of their proposition tbat if an 
agreement of séparation is relied on in pleading, eitlier as a cause 
of action or as a matter in défense, the pleading must contain aver- 
ments whicli show tlie contract to hâve been fair, just, and rea- 
sonable to the wife, and that a plea of the naked contract is insuffl- 
cient: Garver v. Miller, 16 Ohio St. 528; Ireland v. Ireland, 43 N. 
J. Eq. 311, 12 Atl. 184; Bovd v. De La Montagnie. 73 K. Y. 498; 
Pierce v. Pierce, 71 N. Y. 154; Graham v. Graham, 143 N. Y. 573. 38 
N. E. 722; Roger s v. Marshall (C. C.) 13 Fed. 60. But ail thèse 
cases, except Garver v. Miller and Ireland v. Ireland, were décisions 
after the final hearing, in which it was afflrmatively found that the 
agreements were obtained by fraudulent représentations, and hence 
the gênerai statements in the opinions in tliose cases that the bur- 
den was on him who would sustain them were mère obiter dicta. 
The cases of Garver v. Miller and Ireland v. Ireland fairly sustain 
the proposition of counsel, but they rest upon a presumption whose 
existence cannot be conceded in the case at bar, — upon the pre- 
sumption that the wife was under the control of the husband when 
the contract was made. Thus, in Ireland v. Ireland the court said, 
"The wife is presumed to be sub potestate viri, and the aflîrmative 
is with the husband to show that the contract was fair, open, rea- 
sonable, and well understood." This presumption, and the gênerai 
rule of pleading derived from it in thèse cases, is a déduction from 
the condition and disabilities of the wife under the common law. 
Under that law she was absolutely under the control of her hus- 
band, and without his consent she eould neither act nor contract 
with référence to any right of property. During marriage the 
légal existence of the woman was suspended, or incorporated and 
Consolidated with that of her husband. Whatever property be- 
longed to her while single, or came to her while covert, passed 
absolutely to her husband, or fell under his dominion. She could 
possess nothing to her separate use; she could alieuate nothing 
during her life, and she could bequeath nothing at lier death; she 
could make no contract; and she could bring no suit. 1 Cooley, 
Bl. pp. 443, 444. The presumption that the wife was under the 
control of the husband was certaiiily in accordance with the fact, 
under such a law; and, while tlie statutes of tlie states of New 
York and New Jersey had greatly modified the common law when 
the décisions we are considering were rendered, still the presump- 
tion and the rule of pleading announced in those cases were derived 
from the condition of the wife under the common law, and were 
merely repeated and applied to the pleas then in question. In the 
case at bar, however, the appellant was in no sucli condition, when 
she made her agreement, as the wife under the common law. Her 
acts and rights were governed by the laws of the state of Colorado, 
where her contract was made, and under those laws no légal pre- 
sumption can exist that she was sub potestate viri when she made 
her agreement, because such a presumption would fly in the teeth 
of the plain provisions of the statutes. They provided that mar- 
riage was a civil contract (Mills' Ann. Ht. Colo. § 2988); that the 
property of a married woman at the tinie of her marriage should 
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remain her sepàrate property, free from tlie debts and the disposai 
of her husband (section 3007); that she could make any contract 
concerning, and could sell and convey, lier personal property as if 
she were sole (section 3008); that she could carry on any trade or 
business as if she were unmarried, and that her earnings there- 
from, and for her services, should be her sole and separate prop- 
erty (section 3012); that the separate deed of her husband should 
convey no interest in her lands (section 3017) ; that she could bar- 
gain, sell, and convey her real and personal property, and enter 
into any contract with référence to the same as if she were sole 
(section 3019); that she could sue and be sued in ail matters as if 
she were unmarried (section 3020); and that she could enter into 
any contract as if she were sole (section 3021). Under thèse stat- 
utes the suprême court of Colorado bas uniformly held that a mar- 
ried woman is no longer sub potestate viri in that state, and that 
contracta and conveyances between husband and wife qre pre- 
sumptively valid and effectuai* without proof aliunde of their 
equity or justice. Wells v. Gaywood, 3 Colo. 487, 493, 496; Kel- 
logg V. Kellogg, 21 Colo. 181, 183, 40 Pac. 358; O'Connell v. Taney, 
16 Colo. 353, 357, 27 Pac. 888. The resuit is that the fact that the 
parties to the agreement of séparation occupied the confldential 
relation of husband and wife did not render it presumptively void, 
and did not cast upon the appellees the burden of pleading or prov- 
ing that it was just and fair to the appellant. Com. v. Richards, 
131 Pa. St. 209, 220, 18 Atl. 1007. 

The contract of séparation, therefore, like agreements between 
strangers, was valid and binding, unless it was illégal, immoral, 
or violative of public policy. There is certainly nothing illégal in 
an agreement for a husband and wife to live separate and to divide 
their property. There is no moral turpitude in such a contract, nor 
can it be said at this day to be otherwise than in accord with the 
public policy of England and the United States. Undér the laws of 
the English-speaking nations, marriage is a civil contract, and not 
a sacrament. Many reasons suggest themselves: to the thoughtful 
mind why a wise and enlightened public policy should encourage 
and enforce voluntary agreements of séparation between husbands 
and wives whose wranglings, quarrels, and domestic infelicities hâve 
rendered their homes places of forment to themselves, and of dis- 
content and misery for their children. We refrain from reciting 
thèse reasons hère, because the public policy of a nation or of a 
state is not to be sought in the opinions of individual judges, or 
through a considération of the better reasons, but must be ascer- 
tained by a comprehensive view of its laws and judicial décisions 
relative to the subject-matter in question. U. S. v. Trans-Missouri 
Freight Ass'n, 19 U. S. App. 36, 54, 7 C. G. A. 15, 23, and 58 Fed. 
58, 67; Vidal v. Girard's Ex'r, 2 How. 126, 197; Swann v. Swann 
(C. C.) 21 Fed. 299. When the législation of the nations is examined, 
we discover no prohibition of thèse agreements in England or in 
the United States, but express permission and authority granted to 
married women by the statutes and décisions of Colorado to make 
any contracts they choose with their husbands, or with any other 
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persons they may sélect. When the décisions of the courts are read, 
tlie uniformity of their conclusions is notable. The question lias in- 
deed been a fruitful source of debate among lawyers, and its dis- 
cussion bas afforded fréquent and perhaps welcome opportunities 
for judges to express their abhorrence of the acts which led to such 
agreements, and to deprecate their existence ; but there never seems 
to bave been any real doubt, either in England or in the United 
States, that they were in accord with a sound public policy, and 
were enforceable in courts of equity. There is an unbroken séries 
of décisions in England, from Seeling v. Crawley, which was decided 
by the master of the roUs in the year 1700 (2 Vern. 385), to Wilson 
V. Wilson, in which the opinion was rendered by the lord chancelier 
in the house of lords in 1848 (1 H. L. Cas. 538, 573), that agree- 
ments of this character are valid, and that they are not in contra- 
vention of Sound principles of public policy. Angier v. Angier, 2 
Prec. Ch. 496; Bateman v. Countess of Eoss, 1 Dow, 235; Elworthy 
V. Bird, 2 Sim. & S. 372; Logan v. Birkett, 1 Mylne & K. 220; Framp- 
ton V. Frampton, 4 Beav. 287; Jones v. Waite, 9 Glarlv & F. 101; 
Wilson T. Mushett, 3 Barn. & Adol. 743; Wellesley v. Wellesley, 10 
Sim. 256. Kepeated décisions of the courts of this country an- 
nounced the same conclusions, and enforced the performance of thèse 
contracts, until in 1869, in Walker v. Walker's Ex'r, 9 Wall. 743, 
750, Mr. Justice Davis, in delivering the opinion of the suprême 
court, declined to discuss the question, and declared that: 

"Contracts of this nature, for the separate maintenance of the wife through 
the intervention of a trustée, hâve received the sanction of the courts in Eng- 
land and in this country for so long a period of time that the law on the sub- 
Ject must be considered as settled." Oarson v. Murray, 3 Paige, 483, 501; 
Wells V. Stout, 9 Cal. 480, 403; AValker v. Beal, 3 ClifC. 155, 106, Fed. Cas. 
No. 17,0G5; Hutton v. Hutton's Adm'r, 3 Pa. St. 100; Dillinger's Appeal, 35 
Pa. St. 357, 362; Hitner's Appeal, 54 Pa. St. 110, 115; Corn. v. Richards, 131 
Pa. St 209. 218, 18 Atl. 1007; In re Scott's Estate, 147 Pa. St. 102, 110, 23 
Atl. 214; Thomas v. Brown, 10 Ohio St. 247, 2.50; Bettle v. Wilson, 14 Ohio 
St. 257, 269; Garver v. Miller, 16 Ohio St. 528, 531; Doyle v. Doyle, 50 Ohio 
St. 330, 34 N. E. 166; Dutton v. Dutton, 30 Ind. 452; Loud v. Loud, 4 Bush, 
453, 461; Eobertson v. Robertson, 25 lowa, 350; Going v. Orns, 8 Kan. 87. 

In view of the public policy of the nation upon this subject, evi- 
denced by thèse décisions, and of the policy of the state of Colorado, 
declared by the acts of its législature and the décisions of its courts 
to which we hâve adverted, there is no escape from the conclusion 
that an agreement of séparation between a husband and wife, 
whereby he provides for her separate maintenance, and she cove- 
nants to release ail her claims upon his estate, is lawful, and pre- 
sumptively valid, without plea or proof of its equity, reasonableness, 
or fairness to the wife. The plea of the naked agreement as a bar 
to this suit was therefore good, without any averment of the facts 
and circumstances which made it just and équitable to the appellant 
when it was executed. 

Moreover, the appellant conceded this to be the law by the course 
of her pleading. Bhe did not allège that there was any fraud in the 
procuring, or any unreasonableness in the terms of, the agreement 
of séparation, in her bill. Nor did she pray for its caucellation and 
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avoidance. Slie did not mention it. The bill was flled on April 
2, 1891. The plea of the contract of séparation as a bar to the suit 
■was interposed on July 29, 1892. The office of a plea is to présent 
some distinct fact which of itself is a bar to the suit, and avoids the 
necessity of going into the évidence at large. When a plea is inter- 
posed, the complainant has the option to set it down for argument, 
and thereby to challenge its légal sufftciency, or to deny the truth of 
the averments it contains, and tô go to a hearing on the questions ol 
fact. If he adopts the former course, he thereby admits the truth of 
the facts stated in the plea, but dénies their suflSciency in law to pré- 
vent his recovery. If he talies the latter course, he admits that, if 
the facts stated in the plea existed, they were legally sufficient to de- 
feat his suit, but dénies their existence. The appellant took the 
latter course. She did not set the plea down for argument, but slie 
filed a gênerai replication to it, and went to a final hearing upon the 
issue thus presented. She thereby admitted that the plea was suf- 
ficient in law, and the only question she raised was whether or not 
the allégations of the plea' were true in fact; and if, upon the final 
hearing, they proved to be true, the appellees were entitled to a dis- 
missal of the bill. IJ. S. v. California & 0. Land Go., 148 U. S. Bl. 39, 
13 Sup. et. 458; Farley v. Kittsôn, 120 U. S. 303, 314, 315, 316, 7 Sup. 
et. 534; Hughes v. Blake, 6 Wheat. 453, 472; Rhode Island v. Massa- 
chusetts, 14 Pet. 210, 215. 

The suggestion in the brief of the appellant and in the assignment 
of errors that the court below improperly overruled an exception to 
this plea as impertinent, and erroneously refused to permit the ap- 
pellant to file an amended bill, has not escaped our attention. There 
was certainly nothing impertinent in the plea, and, as counsel for 
the appellant has not deemed the ruling upon the proposed amend- 
ment to the bill of suiHcient importance to point out the pages of 
the record on which the amended bill and the order eoncerning it 
may be found, we assume, in accordance with our usual practice, 
that the question they snggest hère is not of such gravity as to 
warrant a search for it through the 1,398 pages of the printed tran- 
script of the record in this case. 

We corne, therefore, to the considération of the merits of the 
case,— to the considération of a contract of a character in accord 
with the public policy of the state and the nation, and clothed with 
the presumptions of validity and fairness. under the évidence pre- 
sented at the final hearing. Counsel for the appeUant zealously and 
persuasively argue that the facts established by this évidence sliow 
that this agreement was void because it contained on its face stipu; 
lations in contravention bf public policy, because it was procured 
by the fraud and misrepresentations of the hûsband, and because 
it was inéquitable and unfair to the appellant. It will be con- 
ducive to clearness*and brevity in the discussion of the l'easons 
which they urge in support of this argument to briefly state hère 
the matérial facts which the évidence discloses. They are thèse: 
In July, 1882, William B. Daniels was a prospérons merchant, about 
50 years of âge, residing in the city of Denver. and was the owner 
of property of the value of about $700,000, while the appellaut was 
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a woman about 30 years of âge. On July 8, 1882, Daniels and the 
appellant were married. Early in December, 1882, Daniels consult- 
ed Ebenezer T. Wells, a practicing lawyer of tbe city of Denver, 
who bad been a judge of the suprême court of the territory and 
state of Colorado, and requested him to meet himself and wife at 
their résidence in that city. Mr. Wells did so, and, after some con- 
versation with tbem, he told Daniels that the différences betweeu 
himself and his wife were so radical that he could not act for both; 
that he would act for and advise hini, if he desired, or, if he would 
release him froni his retainer, he would advise and act for the appel- 
lant. Thereupon Daniels released him from his retainer, and he 
proceeded to advise the appellant and to conduct her negotiations 
with her husband. Daniels wished a séparation. The appellant 
wanted money or property. Daniels offered her |50,000. Mr. Wells 
demanded flOO.OOO. Negotiations continned for flve or six weeks, 
and they finally agreed that Daniels should pay his wife flô.OOO. 
Thereupon Mr. Wells prepared the agreement of séparation, either 
read it to the appellant, or caused her to read it, and explained it 
to her until she fully understood ail its provisions, and then it was 
executed. It w-as signed and delivered on January 16, 188.3. Dur- 
ing the negotiations preceding the contract, and for a few weeks 
afterwards, Daniels wrote affectionate letters to his wife, in wliich 
he expressed the hope, intention, and belief that in a few weeks 
after the agreement of séparation w'as signed they would live to- 
gether again as man and wife; and during a few weeks after the 
exécution of the contract they occasionally visited and cohabited 
with each other, but with thèse exceptions they separated in De- 
cember, 1882, and always thereafter lived apart. The stipulations 
of the agreement were thèse: Daniels agreed to convey and de- 
liver to the ajtpellant $15,000 in cash, and specified real property 
of the value of .f(>0,0'00. making f75,000 in ail, to pay her counsel 
fées to Mr. Wells, to release her from her obligation to live with 
him as his wife, and covenanted that ail the property of which she 
should die seised should descend and be distributed to her other 
lieirs at law as if he and the appellant had never been married. 
The appellant covenanted and agreed that she would support and 
naaintain hersclf so long as she lived separate from her husband; 
that she would never ask, demand, or claim any part or portion of, 
or any interest in, the estate of which Daniels should die possessed; 
and that the same should descend and be distributed to his other 
hoirs as if she and Daniels had never been man and wife. They 
mutually covenanted that unless othei-wise agreed in writing they 
would live separate; that if at any subséquent time they should, 
by agreement in writing, come together and live as husband and 
wife, the appellant should be entitled to maintenance and support 
from her husband while they should so continue to live together, 
but that such coming together and living as man and wife should 
not abrogate, aller, or change in any othei- respect the agreement 
of the parties as to their rights to their respective projwrty; and 
that, if Daniels should call ui)on or visit the appellant, that should 
not be deemed a resumption of the marriage relation, or entitle the 



376 97 FEDERAL REPORTER. 

appellant to anything by way of maintenance or support. Daniels 
immediately performed his part of the agreement. He paid the 
appellant |15,000, paid lier counsel fées, and conveyed to her the 
property specifled in the contract, and she accepted and retained 
the money and the land. Daniels died on December 24, 1890, and 
this suit was commenced on April 2, 1891, to recover one-half of the 
property of which he died seised. It is upon this state of facts 
that the counsel for the appellant contend that she is entitled to 
ignore the contract and its performance, and to recover a share of 
the estate of her former husband. It is well to bear in mind, in 
considering this proposition, not only the facts we hâve recited, 
but the nature of this Suit, and the relation which the parties sus- 
tain to it. It is a suit in equity. But it is not a suit by the appel- 
lees to enforce spécifie performance of the agreement of séparation. 
That contract has been completely performed, and they seek no 
relief at the hands of this court. ïhe appellant alone asks relief, 
and she prays a court of eqUity to disregard her agreement, her 
covenant hever to claim any interest iû the property hère in ques- 
tion, and her acceptance and rétention of the |75,000 which she 
received therefor, and to grant her the same share in the estate 
which her former husband left which she would bave received if 
she hâd never covenaiited to renounce it. We are now prepared 
to give attention to the several considérations which her counsel 
urge in support of their position that this relief should be granted. 

They say that the contract is void, and constitutes no défense to 
this suit, because it was not made through the intervention of a 
trustée. But the only reasôn Why a trustée was ever essential to 
such agreements was that under the common law the wife was 
disabled from contracting directly with her husband, and from 
bringing suits in her own name. Nevertheless, even under the 
common law, an agreement of séparation without the intervention 
of a trustée was valid and enforceable in equity; and under the 
statutes of Colorado, which empower the wife to make any contract 
with any person, since the reason of the rule has entirely ceased, 
the rule no longer prevails. Under the statutes of Colorado a con- 
tract of séparation between husband and wife without the inter- 
vention of a trustée is valid both at law and in equity, and under 
the common law such an agreement is enforceable in equity. Mills' 
Ann. St. Colo. § 3021; Wells v. Cavwood, 3 Colo. 487, 496; BcOtt v. 
Mills, 7 Colo. App. 155, 157, 42 Pac. 1021; Jones v. Clifton, 101 U. S. 
325, 229; Hûtton v. Hutton's Adm'r, 3 Pa. St. 100, 104; Gom. v. Eich- 
ards, 131 Pa. St. 209, 218, 18 Atl. 1007; In re Scott's Estate. 147 Pa. 
St. 102, 110, 23 Atl. 214; Dutton v. Dutton, 30 Ind. 452, 455; Eob- 
ertson v. Eobertson, 25 lowa, 350, 354 ; Going v. Orns, 8 Kan. 85. 

It is contended that the contract was abrogated because there 
was subséquent cohabitation between the parties to it for a few 
weeks after its exécution. But it is not subséquent cohabitation 
alone which avoids such agreements, but the intentional renuncia- 
tion of them, and the reconciliation which the resumption of mari- 
tal relations sometimes évidences. So far as subséquent cohabi- 
tation establishes such an intention, and so far only, does it hâve 
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the eflect of avoiding the contract. It liad no such effect in tlie 
case at bar, because it evidenced no sucli intention. Tlie agree- 
ment expressly provides that, if Daniels should call upon or visit 
the appellant, this should not be deemed a resumption of the mar- 
riage relation, and should not entitle the appellant to anything by 
way of maintenance and support, and that, if the parties to it 
should subsequently come together and live as husband and wife, 
such coming and living together should entitle the appellant to main- 
tenance and support while she so lived, only, but should in no way 
abrogate or modify the agreement so far as it related to other rights 
of property. Thèse stipulations make perfectly clear the intention 
of thèse parties to secure and to préserve their rights and the rights 
of their heirs in their respective estâtes as they were flxed by the 
contract, regardless of the question whether or not there should 
be subséquent cohabitation. It is said, however. that this agree- 
ment was immoral and against public policy. ïhe position is un- 
tenable. It is not contra bonos mores for a husband and wife to 
live together, and when, for any reason, unfortunate différences 
hâve separated tliem, it is not in violation of sound principles of 
public policy for them to make an agreement whose only tendency 
is to prevent a prolongea estrangement, and to induce a reconcilia- 
tion and a resumption of the marital relations. In Walker v. 
Walker's Ex'r, 9 Wall. 74.3, 745, 752, an agreement of séparation 
was made, whereby the husband settled upon the wife, in full, in 
lieu of dower, the sum of |50,000; and the parties agreed that, if 
they should come together again, the trust should remain and be 
executed in like manner as if they should live separate. They 
subsequently came together and lived as man and wife until June, 
1860, — more than 14 years. When the daim was made that this 
subséquent cohabitation avoided the contract. and that the agree- 
ment that they might live together without affecting the rights 
secured under it was in contravention of a sound public policy, the 
suprême court said: 

"It is insisted the obligation of tlie trust was disoharged wlien the wife re- 
turned to her husband's house, but this is a mistalven view of the effect of 
the instrument. It was the intention of the parties that the arrangement 
should be permanent, and, to accomplish that purpose, the agreement was 
framed so that the wife should enjoy her separate estate during life, although 
she should subsequently become reconeiled to her husband and cohal)it witli 
him. We can see no valid objection to such a provision, and it is certainly 
supported by authority [citing Wilson v. Mushett, .H Barn. & Adol. 743; BeÙ, 
Husb. & Wife, 525-541]. The husband had a right to make a settlomcnt upon 
his wife without any view to séparation, and the insertion of this provision 
shows that he did not intend the settlement to cease on tlie return of tlie 
wife to cohabitation. There is no good reason why efïect should not be giveu 
to the intention of the parties on the subjcct. If, on grounds of publie policy, 
it is désirable that the parties should be reconeiled, whatever tends to proniote 
.such a resuit will reçoive the favorable considération of a court of equity." 

In Eandle v. Gould, 92 E. C. L. 4.56, a stipulation in an agree- 
ment of séparation that the contract should not be invalidated un- 
ies» the parties shoidd subsequently make and perform a written 
agreement to live together as nran and wife for a montli was sus- 
tained. To the sanie elïect are Hitners Ajjpeal, 54 l'a. St. 110, 116; 
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Walker v. Beal, 3 Cliff. 155, 166, Fed. Cas. No. 17,065; and Wells v. 
Stout, 9 Cal. 480, 499. But the décision in Walker t, Walker's Ex'r 
is conclusive hère, and pretermits further discussion. Neither tlie 
subséquent cohabitation, nor the stipulations of the parties that their 
subséquent living together should not avoid or modify their contract 
as to their rights of property, abrogated the agreement of sépara- 
tion. 

Another position taken on behalf of the appellant is that the con- 
tract is void because it contra venes the public policy of the state of 
Colorado, evidenced by sections 3010, 3011, Mills' Ann. St. Those 
sections provide that a married wonian may not bequeath away from 
her husband more than one-half of her property without his consent 
in writing, and that the husband may not by will deprive his wife of 
over half of his property unless she accepts the condition of the 
will after his death. But since thèse restrictions are expressly lim- 
ited to dispositions by will, and as the husband is left entirely free 
while he lives to sell and convey ail his property, real and personal, 
without the joinder or consent of his wife (Hanna v. Palmer, 6 Colo. 
160), and since the wife is expressly empowered to make any con- 
tract she chooses while she is living, we fail to perceive any indica- 
tion in thèse provisions of a public policy adverse to this contract, 
by which living parties disposed of property, and flxed their rights 
to it, not by will, but by convention. 

It is strenuously argued that the agreement is nugatory because 
it is a release or acquittance of a mère expectancy, — of the mère 
possible interest which the wife might hâve as a distributee of her 
husband's estate. It is true that a mère possibility, such as the ex- 
pectancy of an heir, is not transferred or conveyed by a mère re- 
lease or quitclaim, because such a release conveys interésts in ex- 
istence only, and a presumptive heir has no vested or existing inter- 
est in the property of his ancestor before his decease. Bayler v. 
Com., 40 Pa. St. 42; Dart v. Dart, 7 Conn. 254. It is equally well 
settled, however, that a contract or covenant with the ancestor, 
made for a valuable considération, by a presumptive heir or distribu- 
tee, to the effect that he will not claim or receive any share or inter- 
est in the property of which the ancestor may die seised, and that 
the latter's estate shall descend and be distributed to his other heirs, 
inures to the beneflt of the latter, and constitutes a complète estoppel 
against any claim of the covenantor to the piaperty at law, and a 
valid agreement to renounce it, enforceable in equity. The appel- 
lant made such a covenant, and is thereby estopped from asserting 
any claim to any share in the property left by her former husband. 
Thus, in Hobson v. Trevor, 2 P. Wms. 191, Lord Chancellor Maccles- 
field compelled the performance of an agreement in marriage articles 
to convey to a husband a third part of what should corne to the 
father of the wife on the death of his father ; and in Beckley v. New- 
land, Id. 182, the same chancellor enforced a contract between the 
husbands of two presumptive heirs to divide equally what should 
be left to them. In re Garcelon's Estate, 104 Cal. 570, 585, 38 Pac. 
414; Havens v. Thompson, 26 N. J. Eq. 383, 386; Brands v. De Witt, 
44 N. J. Eq. 545, 548, 10 Atl. 181, and 14 Atl, 894; Kershaw v. Ker- 
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shaw, 102 111. 307, 312; Quarles v. Quarles, 4 Mass. 680; Kenney v. 
Tucker, 8 Mass. 143; Nesmith v. Dinsmore, 17 N. H. 515. The con- 
tract of a husband not to claim liis expectant interest in liis wife's 
estate is effectuai (Crum v. Sawyer, 132 111. 443, 461, 24 N. E. 956); 
and the covenant of a wife, in articles of séparation, that she will 
not take or claim her expectant interest in lier husband's property, 
is equally condusive upon her, and inures to the benefit of bis heirs 
and devisees. Thus, in Garver v. Miller, 16 Ohio St. 527, the widow 
was entitled to a distributive share of one-half of the ârst |400 and 
one-third of the residue of her husband's estate at his death, under 
the statutes of Ohio. But it was held that a reasonable paroi post- 
nuptial contract, made for a valuable considération, and executed 
on the part of the husband, whereby the wife had agreed with him 
to release and relinquish ail her daims as a distributee of his estate, 
<;onstituted a légal and elïective contract. To the same etîect are 
Wilson V. Wilson, 1 H. L. Cas. 538; Thomas v. Brown, 10 Ohio St. 
247, 250; Hutton v. Hutton's Adm'r, 3 Pa. St. 100, 104; Hitner's 
Appeal, 54 Pa. St. 110, llo; Dillinger's Appeal, 35 Pa. St. 357, 362. 

The suggestion is thrown ont that the contract was void because 
the évidence does not disclose any good cause for the séparation, 
and because it does not show that the appellant knew the value of 
her husband's property when she made the agreement. The record 
contains no évidence upon thèse subjects, and thèse objections are 
therefore laid at rest by the conclusion reached in the earlier part 
of this opinion, that the presumption is that the contract is valid 
and not void. In accordance with this conclusion the légal presump- 
tion is, and it must prevail in the absence of countervailing proof, 
that the cause for the contract and for the séparation was a good 
one, and that the appellant's knowledge of ail the material facts 
which conditioned the negotiations and the agreement was ample. 
Besides, since the parties had the légal right to enter into this agree- 
ment, their cause or reason for so doing was for their own consid- 
ération and décision exclusively; and, as they deemed it sufflcient, 
the question of its character or sutficiency is not open for the con- 
sidération of the courts, and the contract would stand even if in 
their opinion the cause for it was inadéquate, or there was no cause 
for it. 

A forcible and persuasive argument for the disregard of this 
agreement bas been presented on the ground that it was procured 
by the fraud and misrepresentation of Daniels, and that it was un- 
just and unfair to the appellant. The facts upon which reliance 
was placed to establish the fraud are that Daniels repeatedly wrote 
to his wife, while the negotiations for the contract were in progress, 
that in a short time after it was signed they would again come 
together, and live as husband and w4fe; that the agreement shows 
on its face that it was made in contemplation of the fulflllment of 
this promise; that he brought his own lawyer to the conférence 
with his wife in December; that, when the lawyer announced that 
the différences between them were so wide that he could not act 
for the wife while he was retained by the husband, the latter ve- 
leased him; that Mr. Wells thereupon acted for the appellant; and 
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that Daniels afterwards paid his fee. The facts relied upon to 
establish the proposition tfaat the contract was unjust and unfair 
to the appellant are that the property of Daniels was worth |700,- 
OOO, and the amount accepted by the appellant in lieu of mainte- 
nance and of her share in his estate was |75,000. There was noth- 
ing in the letters of Daniels or in the provisions of the contract 
relative to a future reconciliation of wliich fraud can be predicated. 
A willful intent to deceive, or such gross négligence as is tanta- 
mount thereto, and the actual deceit of the victim, to his damage, 
are essential éléments of actionable fraud. The perpetrator must 
hâve been guilty of some moral turpitude or of some breach of 
duty, and the victim must hâve been deceived, and must bave acted 
upon the deceit. Bank v. Farwell, 19 U. S. App. 256, 262, 265, 7 C. 
C. A. 391, 394, 396, and 58 Fed. 633, 636, 639; Insurance Co. v. Mc- 
Master's Adm'r, 57 U. S. App. 638, 644, 30 0. 0. A. 532, 535, and 87 
Fed. 63, 66; Henshaw v. Bissell, 18 Wall. 255, 271. The acts and 
letters of Daniels fail to indicate that he did not honestly intend 
to carry ont the promises which he made, and to bring to fruition 
the hopes which he expressed in his letters. They impress us as the 
letters of an honest but anxious and disappointed husband, hoping 
and seeking for the réconciliation which he pictured. Moreover, 
neither the letters nor the contract contain any misrepresentation 
or misstatement of any fact which conditioned the bargain. The 
statements relied upon to establish the fraud ail relate to the fu- 
ture. Under a fair construction, they are hardly more than ex- 
pressions of a hope or an intention to live with his wife at some 
indeiinite time in the future ; and, at most, they were either prom- 
ises or prophecies, and fraud may not be predicated of either. 
Kailway Co. v. Barnes, 27 U. S. App. 421, 12 C. C. A. 48, and 64 Fed. 
80; Sawyer v. Prickett, 19 Wall. 146, 163; Kerr, Fraud & M. 
(Bump's Am. Notes) 85, note 3; Insurance Co. v. McMaster's Adm'r, 
57 U. S. App. 638, 644, 30 C. C. A. 532, 535, and 87 Fed. 63, 67: A 
careful reading of ail the évidence relative to the connection with 
this case of Mr. Wells, who prepared the agreement of séparation, 
and conducted the negotiations which led to it, on behalf of the 
appellant, has left our> minds free from ail doubt relative to this 
charge of fraud. His conduct throughout was in strict accord with 
the high ethical standards of that profession whose members hâve 
been advisedly selected by the common knowledge and expérience 
of mankind as the safest trustées oftheir most important and sa- 
cred public and private interests. When he learned that radical 
différences existed between this; husband and wife, he at once re- 
fused to act for or advise the latter while he remained under the 
retainer of the former. When the husband had released him from 
the obligations of his retainer, and he had consented to act for the 
wife, he demanded f 100,000 for her separate maintenance and her 
covenant to renounce her share of her husband's estate, and he 
finally secured |75,0€0 for her, although before his retainer she 
had offered to accept |50,000. He drew a contract in strict accord 
with the décisions of the courts and the public policy of the nation, 
which clearly expressed the intention of the parties and firmly 
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fixed their rights. He read it to his client, or caused lier to read 
it, and explained it to lier until he was sure that she thoroughly 
understood it. It is true tliat he flnally received his fee for this 
work from the husband, but it was no secret fee paid for serYices 
in behalf of the latter. It was a reward which he had honorably 
earned by efficient service for the appellant, and which her hus- 
band paid by express agreement between himself and his wife, and 
Mr. Wells took good care that this fact and this stipulation should 
plainly appear on the face of the contract. That he was the law- 
yer of the husband before lie became the counsel for the wife is 
but another assurance that her interests were well and wisely 
guarded. It shows that Daniels had been inspired with a confi- 
dence in his character and ability which the appellant found, the 
event proved, and the record shows was well founded. Mr. Wells 
conducted the negotiations of the appellant for this contract for 
flve or six weeks before it was signed. His knowledge was the 
knowledge of his client, and no surer guaranty could be alîorded 
to a court that an agreement was advisedly made with full knowl- 
edge of the financial standing and relations of the parties, and 
witbout fraud or undue influence, than the fact that it was pre- 
pared and advised by a lawyer of the character, caution, and ability 
which this record shows that Mr. Wells possessed. There was no 
fraud in the procuring or making of this contract. Nor are we 
persuaded that it was inéquitable, unjust, or unfair to the appel- 
lant. In Walker v. Walker's Ex'r, 9 Wall. 743, 745, the wife had 
lived with her husband for years, and had borne him twô children. 
He had received about |50,000 from her father's estate, and his 
property was worth between $300,000 and |40O,0O'0. But |50,000 
was oonsidered a suitable amount to settle upon his wife for her 
separate maintenance, and in lieu of dower. In the case at bar the 
property of the husband was worth |700,000. But the appellant 
had brought none of it with her. She had not assisted to earn or 
to save it. She had borne her husband no children, and she had 
lived with him less than seven months. He had a son by a former 
wife, and she was childless. She received |75,0OO, — more than 
$10,000 per month fOr the brief period she lived with her husband, 
and an amount sufficient, with reasonable care and economy, to 
support her in comfort until she died. Her counsel at that time 
undoubtedly thought that he had procured a fair, just, and rea- 
sonable considération for her covenant to release her share in the 
estate of her husband and to maintain herself, and we heartily 
concur in that opinion. 

The varions objections of the appellant to the défense based upon 
the agreement of séparation hâve now been considered, and the 
resuit is that the contract was valid in its inception, and that its 
exécution by Daniels constitutes a complète bar to the relief sought 
by the appellant in this suit. As we review the entire record, and 
part with this case, the righteousness of this resuit is clear. The 
appellant made her covenant that she never would claim anytliing 
from the estate of her husband, and that she would support her- 
self; and for it she secured $75,000, and freedom from her obliga- 
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tions to lire with. her husband. Daniels paid her this considéra- 
tion, and she accepted it, in 1883. She now asks that the perform- 
ance and the contract be undone, and that she recover as if they 
had not been. She bas enjoyed her freedom from marital duties 
during the life of her husband, and she bas recéived the |75,000, 
and she is now prajàng a court of equity to grant to her the share 
of her husbând's estate which she ;agreed to surrender for thèse 
considérations. She seeks to renounce the burdens of a valid con- 
tract, whose beneflts she recéived. There is no equity in such a 
case. Courts of equity sometimes enforce the spécifie performance 
of a contract, but they never undo the accepted exécution of a law- 
ful agreement. U. S. v. Northern Pac. E. Co. (C. C. A.) 95 Fed. 864, 
880; Illinois Trust & Savings Bank v. dtv of Arkansas City, 40 U. 
S. App. 257, 294, 22 C. C. A. 171. 193, and 76 Fed. 271, 293; U. S. v. 
Winona & St. P. R. Co., 32 U. S. App. 272, 291, 15 C. C. A. 96, 108, 
and 67 Fedi 948, 960. 

The conclusion at which we hâve arrived upon a considération 
of the agreement of séparation renders it unnecessary for us to 
discuss the défenses founded on the statute of limitations and the 
decree of divorce. 

At the December, 1898, term of this court, an order was made 
that the appellant should print such additional portions of the 
record in this case as the appellees should designate, and that, if 
the court shOuld détermine that the portions so designated by the 
appellees were not necessary for the considération of the errors 
assigned, the cost of such printing should be taxed against the 
appellees. Under that order the appellees designated certain por- 
tions of the record for printing, and among otbers the entire cer- 
tified record in the divorce proceedings of Minnie E. Warren v. 
Lyman E, Warren, which was introduced in évidence by the appel- 
lees. This portion of the record was not necessary for the consid- 
ération of the errors assigned by the appellant, and the cost of its 
printing must be paid by the appellees. The decree below is 
afiflrmed, with costs, but the appellant may recover of the appellees 
the cost of printing the certifled copy of the record in Warren v. 
Warren, and the clerk will tax the same accordingly. 
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APPEAL— ASSTGNMENTS AND SPBCIPICATIONS OF ErEOR — EnFORCEMENT OP RULBS 

OF Court. 

rnder rule 11 of the circuit court of appeals for the Elghth circuit (31 
C. C. A. cxlvl., 90 Fed. cxlvl.), requlring assisnments of error to "set out 
separately and particularly eaeli error asserted and intended to be urged"; 
and rule 24 (31 C. G. A. clxiv., 90 Fed. elxiv.), requlring the brief of the 
plaintiff in error or appellant to çontaln a spécification of errors relied 
upon, wliieh/ In cases brought up by appeal, shall state "as particularly 
as may be in what the decree is alleged to be erroneous,"— an assignment 
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and speciflcation of errors in an equity case which, in efEeet, only charge 
tliat the decree was erroneous in being for the wrong party, and suggest 
noue of the questions of fact or law argued in ,the brief, will be disre- 
garded, and tlie appeal dismissed. 

Appeal from the Circuit Court of the United 8tates for the South- 
ern District of lowa. 

H. C. Brome (A. H. Burnett, on the brief), for appellant. 
C. C. Nourse (C. L. Nourse, on the brief), for appellee. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. May E. Jaclîson, the beneficiar j named 
in a certificate of membership issued by the Sovereign Camp of the 
Woodmen of the World to her husband, D. Fay Jackson, exliibited 
a bill in the court below to recover tlie amount payable to her upon 
the death of her husband, according to the ternis of the certificate, 
and to compel the officers of the camp to levy the necessary'assess- 
ment upon its members, and to collect and turn over to her the pro- 
ceeds thereof in payment of the sum due under the certificate. The 
Sovereign Camp alleged that the certificate had become void by its 
terms before Jaclcson died, because he had failed to pay his dues and 
assessments, and because many months before his death he became 
addicted to the excessive use of opiates and intoxicat'ng liquors to 
such an extent as to permanently impair his health and to cause his 
death. Evidence was taken and presented to the circuit court, which 
covers 180 printed pages of the record before us, and upon the final 
hearing the court rendered a decree for the relief sought by the bill. 
Before the case came to a hearing in tliis court a motion was made 
to dismiss the appeal because the assignment of errors was insuf- 
ficient, and that motion and the argument upon the merits of the case 
were heard together. The motion to dismiss will flrst be considered. 
The following excerpts from the rules of this court disclose the 
ground of the motion : 

Rule 11 (31 C. C. A. cxlvi., 90 Fed. cxlvi.) : 

"The plaintiff in error or appellant shall file with the clerk of the court 
below, with his pétition for the writ of error or appeal, an assignment of 
errors, which shall set eut separately and particularly each error asserted 
and intended to be urged. * * * When this is net done, counsel will not 
1)6 heard, except at the request of the court; and errors not assigiied accord- 
ing to this rule will be disregarded; but the court, at its option, niay notice a 
plain error not assigned." 

Rule 24 (31 C. C. A. clxiv., 96 Fed. clxiv.): 

"* * * This brief [of counsel for the plaintiff in error or appellant] shall 
contain, In order hère stated: * * * (2) A spécification of the errors 
relied upon, which, in cases brought up by writ of error, shall set out sepa- 
rately and particularly each error asserted and intended to be urged; and in 
cases brought up by appeal the sijecification shall state, as particularly as 
may be, in what tho decree is alleged to be erroneous. ♦ * * f4) * * * 
and errors net specifled according to this rule will be disregarded; but the 
court, at its option, may notice a plain error not assigned or spetifled." 

The "spécification of errors relied upon," contained in the brief in 
this case, under rule 24, was a copy of the assignment of errors made 
under rule 11, and this was in thèse words : 
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"Cornes now the défendant (appellant), Sovereign Camp of the Woodmen of 
the World, by Brome & Bumett, its attomeys, and shows that in the record 
of the proeeedings oï the above-entitled matter there is manifest error, in this, 
to wit: (1) The circuit court of the United States in aiid for the Southern 
district of lowa, Central division, erred in finding and adjudging by its order 

herein made on the day of August, 1898, that the equities of this cause 

are with the complainant, and that she is entitled to hâve and recover of 
the défendant the sum of $2,600, with 6 per cent, interest thereon from and 
after the 4th day of February, 1897; (2) the said court erred In holding and 
adjudging that the proper oflilcers of défendant are ordered and required to 
malie the assessments for the members of the défendant necessary for the 
payment of said sum; (3) the court erred in holding and adjudging that the 
testimony in the said cause, and filed tlierein at the time of the hearing 
thereof, entitled plaintifC (appellee) to the reUef sought; (4) the court erred in 
holding and adjudging that the testimony talien in the said cause, and filed 
therein at the time of the hearing thereof, did net entitle the défendant (ap- 
pellant) to maintain its défense in said cause interposed; (5) the court erred 
in rendering and entering its decree herein against défendant (appellant), and 
for complainant (appellee), requlring défendant (appellant) to pay to com- 
plainant (appellee) the sum of $2,600, with 6 per cent, interest thereon from 
and after the 4th day of February, 1897. Wherefore the said Sovereign Camp 
of the Woodmen of the World, défendant (appellant), prays that the order of 
said circuit court of the United States in and for the Southern district of lowa 
be reversed and set aside, and for such further orders and decree as to this 
court may seem just and équitable in the premises." 

Did this assignment "set out separately and parti cularly eacli error 
asserted and intended to be urged?" Did this spécification "state as 
particularly as may be in what the decree is alleged to be erroneous?" 
It stated nothing more than that the decree was erroneous because it 
was for the wrong party, — because it was for the complainant when it 
should hâve been for the défendant. Cases may ariâe in which a 
déclaration that the deCree was not for thé right party will constitute 
as particular a statement of the character of the error in the decree 
as can be made, but it is not believed that they will be numerous, and 
this case is not one of them. An examination of the argument 
which is contained in the latter portion of the brief ôf the counsel for 
the appellant in this case discloses the fact that they insist that the 
decree is erroneous for many reasons, and, among others, because it 
did not adjudge that the certiflcate was void on aceount of the fail- 
ure of the member to pay his monthly dues and assessments; because 
it did not adjudge that it was void on aceount of his use of opiates 
to such an extent as to permanently impair his health; because it, 
in effect, adjudged that the certiflcate was valid notwithstanding the 
failure of Jackson to pay his dues and assessments, because he was 
sick during the time he failed to pay, and there was a provision of the 
constitution of the appellant that a member cannot become delin- 
quent for the nonpayment of dues and assessments while he is sick; 
and because it adjudged, in effect, that the certiflcate was not void 
because of the intemperate use of intoxicants and narcotics uniess 
the member was expelled from the order on that aceount. Thèse rea- 
sons why the decree was erroneous are clearly pointed out and ex- 
haustively discussed in the brief of counsel for the appellant. But 
we search in vain for any suggestion or intimation of them in the 
assignment or speciflcation of errors. Bule 11 is that each error as- 
serted and intended to be urged shall be separately and particularly 
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pointed out, not generally averred. Noue of tlie eirors asserted in 
the argument, none of the questions of law or of fact tliere discussed, 
are pointed out in this assignnient particularly or at ail. Eule 24 
requires the spécification in the brief to state as particularly as may 
be in what the decree is alleged to be erroneous. The statement and 
discussion in the argument of the questions to which we hâve referred 
demonstrate the fact that a more particular statement of the errors 
in the decree might hâve been made than that which was contained 
in the assignment, because such a statement was made in the argu- 
ment. The assignment and the spécification alike utterly fail to 
comply with the express terms of the rules. Nor are they more 
fortunate in serving the purpose to accomplish which thèse rules 
were made. Assignments and spécifications of error were required 
for the purpose of informing the court and the counsel for the oppos- 
ing party what questions would be presented for considération and 
review in the appeUate court. An assignment which fails to point 
out thèse questions — one which compels court and counsel to look 
further and to search the brief in order to discover them — entirely 
fails to accomplish the purpose of its being, and is utterly futile. 
The assignment and the spécification in the case at bar are apt illus- 
trations of such a failure. They suggest none of the questions of law 
or of fact which the argument contained in the brief présents for 
our considération. City of Lincoln v. Sun Vapor Street-Light Co., 
19 U. S. App. 431, 434, 8 G. G. A. 253, 254, and 59 Fed. 756, 758; 
Oswego Tp. V. Travelers' Ins. Co., 36 U. S. App. 13, 17 G. C. A. 77, and 
70 Fed. 225; Van Gunden v. Iron Co., 8 U. S. App. 229, 248, 3 G. G. 
A. 294, 296, and 52 Fed. 838, 841; Grape Greek Goal Go. v. Farmers' 
Loan & Trust Co., 24 U. S. App. 38, 45, 12 C. C. A. 350, 353, and 63 
Fed. 891, 894; Doe v. Mining Go., 44 U. S. App. 204, 214, 17 G. C. A. 
190, 196, and 70 Fed. 455, 4«1. In the early history of this court the 
arguments of counsel were considered, although they failed to strictly 
comply with the rules regarding assignments and spécifications of 
error which we hâve been considering, because those rules had been 
recently adopted, and it was feared that some injustice might resuit 
if they were rigidly enforced before the attention of counsel had been 
specially called to them. It is now more than eight years since they 
were announced. In 1894 attention was sharply called to them in 
City of Lincoln v. Sun Vapor Street-Light Co., supra, and in 1895 in 
Oswego Tp. V. Travelers' Ins. Co., supra, and the warning was fairly 
given that they must be complied with. The disregard of them in 
this case is so glaring and complète that it cannot be overlooked. 
The motion to dismiss the appeal is granted. 
97 F.-25 
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NORTHMORE v. SIMMONS et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 16, 1899.) 

No. 487. 

Mining Claims— Development Work Requirbd — Power op Mining Dis- 
trict TO. Regdlate. 

Rev. St. § 2324, as amended by Act Jan. 22, 1880 (21 Stat. 61), providins 
tliat the miners of a district may malie régulations, not in conflict with 
tlie laws of the United States, governing the location, manner of record- 
ing, aad amount of worli necessary to hold possession of a miniug claiin, 
subject to the requirement that not less than $100 worth of labor shall 
be performed or improvements made during each year until a patent has 
been issiied, and further providing by the amendment that "the pei'iod 
within wliicli the work retiuired to be done aniiually on ail unpatented min- 
erai claims shall commence on the first day of January succeeding the 
date of location of such claim," merely fixes the minimum amount of ex- 
penditure exacted by the United States, and the maximum limit of time 
■w-ithin which it may be made, leaving to the states and mining districts 
to prescribe such further régulations or requirements within such limits 
as they may deem advisable; and a mining district bas power to make 
a régulation requiring a prescribed amount of work to be done within 
90 days af ter a location is made, and making the claim subject to reloca- 
tion in default of such work, notwithstanding the 90 days may expire 
before the Ist day of January succeeding the date of location. 

Ross, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

Gardiner, Harris & Eodman and W. A. Harris, for appellant. 
Gibbon & Halstead and M. L, Hicks, for respoildènts. 

Before GILBERT, ROSS, and MQKROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellant was the complainant in 
a bill in which he alleged that on January 9, 1897, he made a dis- 
covery of mineral-bearing quartz in place in the Mojave mining dis- 
trict, in the State of California, and that he duly located the same; 
that there was a mining régulation in said mining district which pro- 
vided that, "within ninety days of location, a shaft shall be sunk 
or a tunnel run to a depth of not less than ten feet from the apex 
of the ledge of mineral-bearing quartz; otherwise, the claim shall 
be subject to relocation" ; that upon April 10, 1897, the défendants en- 
tered upon the complainant's said claim, and took possession thereof 
and located the same, contending that the complainant's rights were 
forfeited by reason of his failure to "comply with the said mining 
régulation." On a demuirer to the bill for want of equity, the bill 
was dismissed. The sole question presented upon the appeal is 
whether the régulation of the Mojave mining district requiring cer- 
tain work to be done within 90 days after location is valid. 

Section 2324 of the Eerised Statutes provides : 

"The miners of eacb mining-district may make régulations not in conflict 
with the laws of the United States, or with the laws of the state or tervitory 
in which the district is situated, governing the location, manner of recording, 
amount of work necessaiy to Uold possession of a mining-claim, suljject to the 
following requirements: * * * On each claim located after the tenth of 
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May, eighteen hundred and seventy-two, and until a patent bas been issued 
tlierefor, not less tlian one hundred dollars' worth of labor shall be performed 
or improvements made during eaeh year." 

The statute was amended on January 22, 1880, so as to read as fol- 

lows: 

"That the period within wliich the work retjuired to be done annually on 
ail unpatented minerai elalms shall commence on the first day of January suc- 
ceeding the date of location of sueh claim." 

Is the régulation of the Mojave mining district above quoted in con- 
flict with the requirement of the statute that work shall be done or 
improvements made to the extent of |100 upon each claim within one 
year after the Ist day of January next succeeding the date of the loca- 
tion? It is contended by the appellant that the statute secures to 
every locator a flxed period of time within which to make the im- 
provements or expend the labor that are or may be prescribed for 
the préservation of his right, and that by no state statute or mining 
régulation can the period be abridged. In view of the language of 
the statute, and the décisions of the suprême court, so far as they 
aflford light upon its meaning, we are of the opinion that section 2324 
was intended to prescribe the minimum amount of expenditure in 
labor or improvements which was exacted by the United States with- 
in a maximum period, and to leave to state législatures or local 
mining districts the power to make such reasonable régulations as 
they might deem advisable, within the prescribed limit; such régu- 
lations to be always subject to the provision of the statute that at 
least the expressed yearly amount in work or improvement must be 
expended upon the claim, and that, at most, the time for expending 
the same shall not be extended beyond the designated year. This, 
we think, is clearly implied in the language of the statute. Miners 
are therein authorized to make régulations governing the "amount of 
work necessary to hold possession of a mining claim." The amount 
of work can be regulated only by increasing or diminlshing it. The 
diminution of it is expressly prohibited. There shall be "not less 
than one hundred dollars' worth" per annum. It foUows that the 
miners may regulate the amount by increasing it. If the amount 
may be increased above that which is required by the statute of the 
United States, no reason is perceived wliy the time may not be 
abridged within which a portion of it is to be done, or why any other 
reasonable régulation may not be required to be complied with within 
a shorter time than a year. The statute of the United States exacts 
no discovery shaft, nor any work, as a condition to the location of a 
claim, or the initiation of the right of a locator. The right of a state 
législature to impose such additional work has uniformly been recog- 
nized. No différence in principle is discernible between the require- 
ment that such discovery work shall be made as an incident to the 
location, and the requirement that after location it shall be made as a 
condition to the subsistence of the same. In either case burdens are 
imposed upon the locator in addition to the "requirements" of the 
United States statute. In neither case is the requirement that a 
shaft be sunk, whether it be denominated a "discovery shaft," or 
whether it be known by any other name, in conflict with the express 
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prOYisionS of that statute. The^ statute was not intended to interfère 
witH tbé riglits of the states or of the local mining districts. It was 
intended to express the most libéral terms on which the United States 
would part With its right in miûing claims. No state législature nor 
local mining régulation may grant more favorable terms than those 
which are demanded by the statute. It contains the full extent of 
the "requirements" of the United States. There shall be expended 
upon the claim at least IJ.00 per annum. No limit is placed upon the 
amount of work above flOO which may by local mining rule be re- 
quired from the locator, To provide that the assessment work shall 
be |200 per annum is not in conflict with the statute; neither is there 
a conflict if one-half of that amount of work be required within one- 
half of the time. In Erhardt t. Boaro, 113 U. S., 527, 5 Sup. Ct. 
560, the suprême court reeognized the validity of a statute of Colo- 
rado (Gen. Laws Colo. 1877, p. 630) declaring that one of the essen- 
tial acts of locating a claim sbould consist in sinking a discovery 
shaf t upon the Iode. Said the court in that case : 

"Before 1866, mining claiips upon the public lands were held ùnder régula- 
tions adopted by the miners themselves in difCerent localities. Thèse régula- 
tions were framed with such just regard for the rights of ail seekers of the 
precious metals, and afforded such complète protection, that they soon received 
the sanction of the local législatures and tribunals, and when not in conilict 
with the laws of the United States, or of the state or territory in which the 
mining ground was situated, were appealed to for the protection of miners 
in their respective claims, and the settlement of their controversies. And 
although since 1806 eongress bas to some extent legislated on the subject, 
prescribing the limits of location and appropriation, and the extent of mining 
ground which one may thus aeqtiire, miners are still permitted, in their re- 
spective districts, to make rules and régulations not in conflict with the laws 
of the TJnited States, or of the state or territory in which the districts are 
situated, governing the location, manner of recording, and the amount of work 
necessary to hold possession of a claim. * * * It does not appear in this 
case that there were any mining régulations in the vicinity of the Hawk Iode 
which affect in any respect the questions involved hère. Had such régula- 
tions existed, they should hâve been proved as facts in the case. We are 
therefore left entirely to the laws of the United States and the laws of Colo- 
rado on the subject." 

Section 2320, Eev, St., concèdes to mining districts the power to 
diminish the surface width of mining claims from ■ 300 feet on each 
side of the middle of the vein to 25 feet on each side thereof. In 
Mining Co. v. Kerr, 130 U. S. 256, 9 Sup. Gt. 511, the suprême court, 
through Mr. Justice Field, declared that the effect of such a mining 
régulation "could not be doubted." 

A decisioh directly in point is that of the suprême court of Ne- 
vada in the récent case of Sissons v. Sommers, 55 Pac. 829, in which 
the court had under considération the provisions of the act of the 
législature of that state (Laws 1897, p. 103). The first section of 
the act prescribed the method of locating a mining claim. It de- 
clared that it should consist (1) in "deiining the boundaries of the 
claim in the manner hereinafter described," and (2) "posting a no- 
tice of such location at the point of discovery." The second sec- 
tion provided that before the expiration of 90 days from the post- 
ing of the notice "the locator must sink a discovery-shaft upon the 
claim located to the depth of at least ten feet from the lowest part 
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of the rim of such shaft at the surface, or deeper if necessary, to 
show by such work a Iode deposit in place." It was a provision 
identical with the régulation of the Mojave inining district which 
is involved in this case, in that it required the act to be done with- 
in 90 days after location. The court, in a carefully considered 
opinion, said: 

"We think the législature niay require a reasonable addltional amount of 
work to be done anmially, and a reasonable amount of work to complète the 
location, or, after location, a reasonable addltional amount of work within a 
reasonable time, less than the time named by congress for the annual ex- 
penditure, as a condition to the continuance of the right acquired by the loca- 
tion of the mine." 

The appellant relies upon Sweet v. Webber, 7 Colo. 443, 4 Pac. 
752, and Original Co. of W. & K. v. Winthrop Min. Co., 60 Cal. 631. 
The first case goes no further than to hold that neither by a rule 
of nainers nor by a state statute can a location be maintained upon 
the expenditure of less than flOO per annum, as required by the 
United States statutes, — a proposition that is not disputed and is 
not involved in this case. The second case holds that a local 
régulation providing for forfeiture of a elaim upon the failure of 
the locator to perforni some work upon it every 60 days was 'in con- 
flict with the law of congress, and theretore void. The reasoning 
upon which this conclusion is reached is not stated in the opinion. 
It is opposed, not only to what we conceive to be the plain nieaning 
of the statute, but to the weight of authority. Certain décisions 
are also cited, such as Belk v. Meagher, 3 Mont. 65, which sus- 
tain the proposition that a mining claim may not be forfeited until 
the expiration of the period which congress has flxed for the per- 
formance of the annual assessment work, but they are ail cases in 
which the law of the United States alone was involved. In none 
of them was there a question of rights under a state law or a 
miners' régulation, and in none of them was the question which is 
now before the court even remotely involved. Their inapplicabil- 
ity to the présent discussion is too apparent to require further com- 
ment. We find no error in the ruling of the circuit court, and the 
decree will be afflrmed. 

ROSS, Circuit Judge (dissenting). Prior to July 26, 1866, there 
was no congressional législation autliorizing the location or pur- 
chase of any of the minerai lands of the United States. Up to 
that time the location, working, and holding of mining claims upon 
the public lands was governed exclusively by the local rules and 
régulations of the respective mining districts, and such state lég- 
islation as was enacted with respect thereto by the states in which 
the lands were located. Jennison v. Kirk, 98 U. S. 4.53, 4" . On 
the 26th of July, 1866, congress passed an act entitled "An act 
granting the right of way to ditch and canal owners through the 
public lands, and for other purposes," the first section of which dé- 
clares : 

"That the minerai lands of the public domain, both surveyed and unsurveyed, 
are hereby declared to be free and open to exploration and occupation by ail 
citizens of the United States and those who hâve declared their intention to 
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become dtizens, subject to such régulations as may be prescribed by law, 
and subject also to the local eustoms or rules of minera in the several mining 
districts, so far as the same may not be in conflict with tlie laws of tlie United 
States." 14 Stat. 253. 

That act was folio wedby that of May 10, 1872 (17 Stat. 91), the 
iifth section of which enacted, among other things: 

"That the miners of each mining district may make niles and regulationg 
not in conflict with the laws of the United States, or with the laws of the 
State or territory in which the district Is situated, governing the location, man- 
ner of recording, amount of work necessary to hold possession of a minlug 
claim, subject to the foUowing requirements:: The location must be distinctly 
marked on the ground so that its boundarles can be readily traced. AU rec- 
ords of mining claims hereafter made shall contain the name or names of the 
locators, the date of the location, and such a description of the claim or claims 
located by référence to some natural object or permanent monument as will 
Identify the claim. On each claim located after the passage of this act, and 
until a patent shall bave been issued therefor, not less than one bundred dol- 
lars' worth of labor shall be performed or improvements made during each 
year. On ail claims located prior to the passage of this act, ten dollars' 
worth of labor shall be performed or improvements made each year for each 
one hundred feet in length along the vein until a patent shall hâve been issued 
therefor; but where such claims are held in common, such expenditure may 
be made upon any one claim; and upon a f allure to comply with thèse condi- 
tions, the claim or mine upon which such failure occurred shall be open to relo- 
cation in the same manner as if no location of the same had ever been made; 
provided, that the original locators, thelr heirs, assigns, or légal représenta- 
tives, bave not resumed work upon the claim after such failure and before 
such location." 

By an amendment of the latter act made on the 22d day of Jan- 
uary, 1880, it was declared: 

"That the perlod within which the work required to be done annually on 
ail unpatented minera,! claims shall commence on the Ist day of January suc- 
ceeding the date of location of such claim." 21 Stat. 61. 

It will be thus seen that under the act of May 10, 1872, the time 
within which the annual work or improvements to the amount of 
flOO in value was required to be performed or made ran from the 
date of the location of the claim, which period of commencement 
was by the act of January 22, 1880, changed to the Ist day of Jan- 
uary succeeding the date of location. The purpose of that change 
was to establish a uniform period for the commencement of such 
work or the making of such improvements, and was made to cor- 
respond ^ith the calendar year. 2 Lindl. Mines, § 626; Barringer 
& A. Mines & M. p. 263; McGinnis v. Egbert, 8 Colo. 41, 5 Pac. 
652. The exemption of claims from the performance of labor for 
a portion of a year in some cases was a necessary resuit of the 
amendment of January 22, 1880. McGinnis v. Egbert, supra; Hall 
V. Haie, 8 Colo. 351, 8 Pac. 580; 2 Lindl. Mines, § 623; Waite, Am. 
Min. Law, § 29; Sickles, Min. Dec. p. 393. It has been held that 
the annual expenditure thus required by the act of congress must 
be made during the calendar year, and, ynless so made, cannot be 
counted, even if the fuU amount of work be performed between the 
date of the location of the mining claim and the beginning of the 
calendar year succeeding it. Copp, Min. Lands (1880) 295. The 
reason of this is that congress saw i)roper to prescribe a uniform 



NORTHMORE V. SIMMONS. 391 

time for the performance of the annual assessment work, to the 
extent of $100 in value, as a condition to the keeping alive of the 
rights of the locator; and as the property belongs to the govern- 
ment, and is subject to the exclusive control and disposition of con- 
gress, its provisions upon the subject are binding and controlling. 
That ail local rules and régulations of any mining district, and ail 
state législation, in respect to the disposition of the minerais in 
or upon anj' of the public lands of the United States, in any way 
conflicting or inconsistent with the congressional législation, is 
invalid, is manifest, not only from the foregoing considération, but 
because the statute itself, in effect, so déclares, and the authorities 
so hold. It is safe to say that not one décision can be found to the 
contrarv. Jennison v. Kirk, 98 U. S. 457; Barringer & A. Mines & 
M. pp. 267, 282; 1 Lindl. Mines, §§ 310, 626; Eberle v. Carmichael 
(N. M.) 42 Pac. 98; Du Prat v. James, 65 Cal. 555, 557, 4 Pac. 562. 

In the case at bar the bill shows that the complainant on the 
9th day of January, 1897, discovered a vein of mineral-bearing 
quartz in place, situate in Mojave mining district, in Kern county, 
Cal., and that after making such discovery he on the same day 
located, claimed, and took possession of 1,500 feet in length along 
said minerai vein of rock in place by 500 feet in width, being 250 
feet on each side of the middle of the vein, and did mark the bound- 
aries, erect monuments, and post and record a notice of the loca- 
tion, as required by the laws and by the local rules and régulations 
of the district, and continued in possession of the claim so located 
until the lOth day of April, 1897, at which time, it is alleged, the 
défendants, with knowledge of the complainant's rights, but dis- 
regarding them, entered upon the premises and dispossessed the 
complainant; basing their action upon the ground that the com- 
plainant had forfeited bis rights to the premises by failing to com- 
ply with the requirements of a rule of the mining district within 
which the claim is situated, which déclares that: 

"Within ninety days of location a shaft stiall be sunk or a tunnel run to à 
(lepth of not less than ten (10) feet from the apex of the leCge of mineral-bear- 
ing quartz; otherwise, the claim shali be subject to relocation." 

The validity of this local rule is the sole question in the case. 
It is conceded in the opinion of the majority of this court that a 
similar rule was held invalid by the suprême court of California 
in the case of Original Co. of W. & K. v. Winthrop Min, Co.. 60 
Cal. 631; but the prevailing opinion disapproves that décision, and 
déclares it to be not only contrary to "the plain meaning of the 
statute [of the United States], but to the weight of authority." 
In my judgment, the exact reverse is true. The décision of the 
suprême court of California tlius criticised and disapproved gives 
force and effect to the fédéral statute, and holds invalid a local 
rule of a mining district inconsistent therewith. This is not only 
in accord with the express language of the United States statute 
itself, and with the text writers, but with every décision of the 
courts that has conie under my observation. Not a single décision 
cited and relied upon in the prevailing opinion, in my judgment, at 
ail supports the conclusion therein announced; and with the ex- 
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ception of some dicta taken from the latter portion of tlie opinion 
of the suprême court of Nevada in the case of Sissons v. Sommers, 
55 Pac. 829, there is nothing in the language of any of them that 
gives any support to the conclusion reached by the majority of tliis 
court. The fédéral statute, as has been shown, fixes the Ist day 
of January succeeding the date of the location as the commence- 
ment of the year within -which the required work shall be donc. 
The location hère in question having been made on the 9th day of 
January, 1897, the time thus fixed by the législation of congress 
within which the locator was required to perform at least $100 
worth of work or make $100 worth of improvements commenced 
on the Ist day of January, 1898, and exteuded for the period of 
one year. Yet the local rule of the mining district in question 
déclares forfeited the rights of the locator unless within 90 days 
after making his location a shaft be sunk or a tunnel run to a 
depth of not less than 10 feet from the apex of the ledge of min- 
eral-bearing quartz; and this forfaiture the défendants to the prés- 
ent suit asserted, and it is now sustained by this court. Tîius, by 
a local rule of the mining district, the locator's rights to the claim 
that he located in ail respects in accordance with the law is de- 
clared forfeited before the commencement of the period flxed by 
the act of congress within which the annual assessment work is 
required to be doue. It is difflcult to see how there could be any 
greater inconsistency between two rules than is hère shown. That 
there can be no forfeiture of a locator's rights to a claim properly 
located until the expiration of the full time allowed by the United 
States statute for the doing of the annual work or the making of 
the annual improvements has been many times decided. Belk v. 
Meagher, 3 Mont. 65, afflrmed in 104 U. S. 279; Original Co. of 
W. & K. T. Winthrop Min. Co., 60 Cal. 631; Mills v. Fletcher, 100 
Cal. 142, 34 Pac. 637; McGinnis v. Egbert, 8 Colo. 41,' 5 Pac. 652; 
Hall V. Haie, 8 Oolo. 351, 8 Pac. 580; Atkins v. Hendree, 1 Idaho, 
95; Mining Co. v. Perasich, 7 Sawy. 217, 7 Fed. 331; Barringer & 
A. Mines & M. pp. 264, 267, 282; 2 Lindl. Mines, p. 777, § 624. Yet 
the majority of this court holds that this can be done by a local 
rule of the mining district within which the claim is situated, 
Nothing can be plainer, in my opinion, than that the time fixed by 
congress for the performance of the work and improvements it 
requires cannot be taken away, shortened, or in any way modified 
by any state législation, or by any local rule or régulation of a 
mining district. To the extent that congress legislates on the 
subject, its act is binding and controlling. The acts of congress, 
however, in express terms authorize state législation and the mak- 
ing of local rules and régulations by the varions mining districts 
not inconsistent with its own act. For example, congress not hav- 
ing declared what should constitute a "discovery" of a mineral- 
bearing vein or Iode, or the character or extent of the work nec- 
essary to be done to disclose such vein or Iode in place, it is en- 
tirely compétent for the states to legislate upon that subject, and 
for the varions mining districts to make rules and régulations in 
respect thereto not inconsistent with fédéral or state law. Many 
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of them hâve done so ; and as pointed out in 1 Lindl. Mines, p. 447 
et seq., thèse state acts hâve almost always, if not universally, been 
sustained, because not inconsistent with any of the provisions of 
the acts of congress on the subject. In Wight v. Tabor, 2 Land 
Dec. Dep. Int. 738, 742, 743, however, Secretary Teller expressed a 
doubt whether a state législature has the right to attach this con- 
dition to the appropriation of minerai lands. The flrst state act 
of that character was that of Colorado. Mills' Ann. St. 3152, 3154, 
3155. In ail vein and Iode locations, discovery of mineral-bearing 
rock in place is the source of title. Without it there can be no 
valid location. Book v. Mining Co. (0. C.) 58 Fed. 106, 120. In 1 
Lindl. Mines, § 343, will be found a synopsis of the législation of 
Colorado, Arizona, Idaho, Montana, îs^ew Mexico, Wyoniing, and 
Xorth and South Dakota, requiring certain development work as 
a prerequisite to the completion of a valid location. The state of 
Nevada has since passed a similar act, which was the subject of 
considération by the suprême court of Nevada in Sissons v. Som- 
raers, 55 Pac. 8*29. The object of such législation, says Mr. Lind- 
ley (section 344), is twofold: 

"(1) To demonstrate to a reasonable degree of certainty that tlie deposit 
sought to be located as a Iode is in tact a velii of quartz or otlier rock in 
place; (2) to compel the discoverer to manifest bis intention to daim the 
ground in good faith nnder the mining laws." 

The discovery shaft and the various équivalents provided for by 
the several state enactments constitute a part of the process of 
location (Morr. Min. Rights [8th Ed.] p. 27; 1 Lindl. Mines, supra), 
and, being consistent with the acts of congress, are valid, for the 
reason already stated. It was such an act that was the subject 
of considération in Erhardt v. Boaro. 113 U. S. 527, 5 Sup. Ct. 560. 
In the other case cited in the prevailing opinion froni the suprême 
court of the United States, — that of Mining Co. v. Kerr, 130 U. S. 
236, 9 Sup. Ct. 511, — the local mining rule under which the loca- 
tion was made, and about which the court was speaking in the 
quotation made, was adopted prier to any congressional législation 
upon the subject. 

In California there is no statute, nor was there any rule or rég- 
ulation of the Mojave mining district, requiring any development 
work prior to, and as a condition of, a valid location. The bill in 
the présent case shows that the complainant perfected his loca- 
tion. The annual work necessary to maintain and hold that loca- 
tion is an altogether différent thing. This distinction is recog- 
nized and clearly pointed out by Mr. Lindley in sections 623 and 
626, and the failnre to observe it constitutes, in my judgment, the 
errer in the opinion and judgment from which I dissent. The per- 
formance of this annual assessment work is called by the miners 
a "représentation" of the mine, and, when performed for a given 
period. the mine is said to be "represented." Belk v. Meagher, 3 
Mont. 65, 77; 2 Lindl. Mines, p. 775; Earringer & A. Mines & M., 
supra. Congress having legislated in respect to that annual as- 
sessment work, its provisions are paraniount, and any andevery 
thing that conflicts with them is void, be it a rule or régulation 
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of a mining district or a statute of a state. For tlie reasons hère 
given, I respectfully dissent from the opinion and judgment of the 
majority of the court. 



TYLER MIN. CO. v. LAST CHANCE MIN. CO. 

(Cil-cuit Court of Appeals, Niath Circuit. October 2, 1899.) 

No. 530. 

AppEAii— Deciîee Entbrbd on Mandate. 

A decree entered in accordance witli tlie mandate of tlie appellate court 
issued on appeal from a former decree is not appealable. 

Appeal from the Circuit Court of the United States for the Korth- 
ern Division of the District of Idaho. 

John E. McBride, for appellant. 
W. B. Heyburn, for appellee. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The présent appeal is from a decree entered 
in the court below in accordance with the mandate of this court is- 
sued on a former appeal Of the cause. 71 Fed. 848. The decree ap- 
pealed from, being in accordance with the mandate of this court, is 
not appealable. The présent appeal is accordingly dismissed. 



SAN DIEGO LAND & TOAVN 00. OF MAINE v. SHAEP. 

(Circuit Court of Appeals, Nintli Circuit. October 10, 1899.) 

No. 525. 

1. IrRIOATION— RiGHT OF CONSUMER TO CONTINUBD UsB OF WaTBR— CaLIFOR- 

NIA Statute. 

Under CIv. Code Cal. § 552, which gives to any owner who is culti- 
Fating land wlthin tlie flow of any dltcli owned by a corporation engaged 
în supplylng water, and who bas been furnished water by such corporation 
to irrlgaté his land, the right to the continued use of such water at such 
rates and terms as may be established by the corporation in pursuance 
of law, the fact that such a landowner entered into a contract with the 
corporation by which he agreed to pay a higher rental than was charged 
others for water, to be supplied to his land for a term of years, and also 
agreed to waive ail his rights under the statute, does not deprive him of 
the right to the continued use of such water after the contract has ex- 
pired, or entltle the corporation to deniand a renewal of the contract as a 
condition to furnlshing it. Under the statute as construed by the suprême 
court of the state, the rights of the landowner are not dépendent on the 
means by which the supply was originally obtained, but the water, once 
supplied, is appropria ted to public use, subject to régulation by law, and 
the covenants ' of the contract, whether valid or not, were not binding 
after its expiration. 

2. Samb. 

A consumer whose land is situated within the flow of the distributing 
System of an irrigation compauy, and who has, by nieaus of watev tliereby 
supplied to him, made valuable improvements ou his land, caunot be 
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thereafter lawfuUy deprived of sutli water, in order tliat the distributer 
may supply later corners, even tliougli a larger area, by reason of more 
favorable conditious, may tbus be brought under cultivation. 

Appeal from the Circuit Court of tlie United States for tlie South- 
ern District of California. 

John D. Works and Lewis E. Works, for appellant. 
A. Haines and L. Ward, for appellee. 

Before GILBEET and MORROW, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. It appears from the record in this 
case that a suit was brought by the bondholders of the San Diego 
Land & Town Company of Kansas, a corporation, and Charles D. 
Lanning, receiver of that company, to foreclose a trust deed se- 
curing the payment of its bonds; that the trust deed was fore- 
closed, and the property sold to appellant herein. l'ending the 
proceedings, James M. Sharp, appellee herein, was permitted to in- 
tervenez for the purpose of protecting bis rights to water from the 
San Diego Land & Town Company of Kansas. The circuit court 
rendered a decree confirming appellee's right to the perpétuai use 
of water from the water System of appellant, and granted an in- 
junction to prevent appellant from shutting off the water from the 
land owned by appellee, as it contended it had the right to do. 
Mandell v. Town Co. (C. 0.) 89 Fed. 205. The Kansas corporation, 
nnder the constitution and laws of California, had acquired cer- 
tain waters and water rights for sale and distribution, and had 
constructed a costly réservoir and extensive distributing System of 
pipes for the purpose of supplying water for irrigation and do- 
mestic uses to the inhabitants of National City and adjacent ter- 
ri tory within the county of San Diego. A large portion of this 
territory was owned by the corporation. It subdivided and sold a 
portion of its land, and furnished purchasers thereof with water 
for the purposes aforesaid, through and by means of its pipe Sys- 
tem. It also furnished water for similar purposes to the owners of 
neighboring lands not owned or sold by the corporation. Appellee 
owned 15 acres of land situate below and within 1,400 feet of one 
of the company's mains. On March 26, 1892, he entered into a 
written contract with the company, which reads as follows: 

"Water Contract. 

"This agreement, made by and between tlie San Diego Land & Town Com- 
pany (a corporation), party of tlie lirst part, and J. M. Sharp, of the county 
of San Diego, state of California, party of the second part, witnesseth: That, 
for and in considération of the payments and agreements hereinafter set forth, 
the party of the first part agrées to furnish to the party of the second part, 
subject to the gênerai raies and régulations of the party of the first part rela- 
tive to f m-nishing water for irrigation and other purposes which now are or 
shall or may he in force at any time during the existence of this contract, ex- 
cepting so far as said rules and régulations may be affected and controUed 
by provisions of this contract. water for the irrigation of any number of 
acres of land, not exceeding flfteeu [specifteally described], for the term of flve 
.years, or any lésa number of years, from and after this date, at the option of 
the party of the second part. And. in considération and as payment therefor, 
the party of the second part agrées to pay to the party of the first part, its 
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successors or assigas, at its office in National City, Califomia, * ♦ * the 
sum of eleven and fifty one-hundredths dollars per acre annually for each and 
every acre or part of an acre irrigated under this eontract; provided, however, 
that at least seven and one-lialf acres must be paid for at the rate per acre 
above speclfled each and every year during the continuance of thls eontract. 
And In considération of the furnishing to him for use upon said above men- 
tiotied and described real estate the water hereinbefore mentioned and pro- 
vided for, for the perlod aforesaid and at the priée aforesald, the party of the 
second part agrées to furnish, connect, la y, and maintain in good order, at his 
own cost and expense, pipes of sufflcient capacity and quality to conduct such 
water from the nearest main of the party of the first part, at such point as 
may be designated by the party of the flrst part, to said above-described tract 
of land, * * ♦ during the continuance of this eontract, and at the termi- 
nation of this eontract either to surrender and convey said Connecting pipes 
to tbe party of the ilrst part, or to remove the connection, and properly close 
the main of the party of the flrst part. And in considération of the premises, 
and as a material and irrévocable part of this eontract, the said party of the 
second part, his heirs, grantees, and assigna, hereby expresslj' Nvaives and 
relinquishes ail right and beneflt nnder and by virtue of the , provisions of 
section 552 of the Code of Civil Procédure of the state of Califomia, and also 
hereby expressly agrées, as a eontract and covenant running against said 
alxvve-deseribed real estate, that ail duty, liability, and obligation of the party 
of thè flrst part to furnish water for said above mentioned and descrit>ed 
tract of land, or any part or parcel thereof, shall be governed and determined 
entirely by this eontract, and that, at the expiration tliereof, that ail right, 
claim, and demand against the party of the first part, its successors or as- 
signa, shall terminate and cease as absolutely as if this eontract had never been 
executëd, and said party of the flrst part had never furnished any water for 
use upon said tract of land." 

At the time this eontract was made the regular rates of the 
Company for furnishing water to consumers for irrigation purposes 
was 13.50 an acre per annum. This rate continued up to January 
1, 1896, and was then raised to |7 per acre per annum. The eon- 
tract, by its terms, expired March 26, 1897, but the company sup- 
plied appellee with water up to April 9, 1897. On May 12, 1897, 
Sharp delivered to the company a written communication, as fol- 
lows: 

"I, * * * J. M. Sharp, hereby tender to you the sum of $27.25, as and 
for the water rents for the quarter beglnning Aprll 1, 1897, at the rate for 
irrigation of land demanded by your corporation. This tender is for the 
«ontinuance of the water supply for said quarter for the irrigation of the 
foUowlng land [describlng it]; and I hereby demand that the flow of water 
heretofore supplled from your System to said land be restored to it. * * *" 

The company and the receiver refused the said tender of money, 
and in reply to Sharp's communication, on May 15, 1897, among 
other things, said: 

"We are willing to extend the eontract under whlch you hâve heretofore 
received water, and will, so far as we are able without furthçr inereasing our 
System, continue to supply water for the term of two years; you to be bound 
in every way by the eontract under which you hâve heretofore taken water." 

Sharp declined to extend the eontract, and claims that he is en- 
titled to the continuance of the supply of water, under the consti- 
tution and laws of Califomia, on paying the rates prescribed by 
law. The personal conversations had between Sharp and the 
agents of the water company with référence to procuring the wa- 
ter, in the first instance, should be considered as having référence 
only to the period of time expressed in the eontract. Sharp com- 
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plied with the terms of the contract during its existence. He 
waived the provisions of the statute, and paid the full amount he 
agreed to pay for the water up to April 1, 1897, which was a few 
days beyond the period of time mentioned in the contract. It will 
be noticed that the contract does not contain any covenant or 
agreement between the parties as to what rate he should pay for 
the water after the expiration of the contract, or whether he should 
or should not be entitled to the water after that time. It cannot, 
therefore, consistently be said that Sharp acted in bad faith in 
endeavoring to procure the water at the regular established rates 
thereafter. This he had the unquestioned right to do. The fact 
that, at the time of the exécution of the contract, he expected to 
procure water from other sources, and had the option, by the terms 
of the contract, to malie such change, does not in any manner af- 
fect the légal status of the parties. He did not avail himself of 
this option. The objection urged, that Sharp made no regular ap- 
plication for the water, as required by the rules of the company, is 
purely technical. He did piake a written demand for the water, 
and agreed to pay the highest uniform rate established therefor, 
which, under the facts in this case, should be considered as the 
équivalent of a regular application âlled out on the company's 
blanks. Moreover, the written communication of the agent of the 
receiver was in effect a déniai of his right to the water except upon 
rates specified in the contract. 

There is a controversy between the parties as to whether or not 
the land of appellee is within or outside of appellant's water Sys- 
tem or irrigation field, and also as to whether the same could be 
irrigated without loss to the company and détriment to other con- 
sumers, and as to whether there is sufiBcient water to irrigate the 
lands admitted to be Avithin the System. The court below found — • 
and there is ample évidence to sustain it — that the land of appel- 
lee is within the territory covered by the company's distributing 
System. The record shows, as stated by the court, that: 

"Lands almost immediately adjoinins the land of Sharp, and, like his, out- 
side of National ranch, are, and hâve been for years, supplied with water for 
irrigation by the company through the same main with which it has supplied 
Sharp, and those lands hâve been, and now are being, so supplied at the 
company's regular established rates." 

The land of appellee is upon higher ground than some of the 
others, and, if the supply of water diminishes, it may be that the 
company might not be able, if compelled to supply such land with 
water, to furnish others of later date, on lower ground, with a 
sufflcient supply of water to irrigate their lands. The record does 
not show that appellee ever made any application for water upon 
his lands, or that the water was ever supplied to him, otherwise 
than under the terms of the contract, except as hereinbefore stated. 
The contention of appellant is that, under the constitution and 
laws of California, a water company can legally contract to supply 
any one owning land within its System, at a point diflficult to supply 
water for the irrigation of such lands, for a limited time, without 
attaching to the land a perpétuai right to the use of water thereon, 
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as provided for by section 552 of the Oiril Code, and that this must 
be true in a case like the présent, where the appellee at the time of 
making the contract expressly waived ail claims that he might oth- 
erwise hâve to the provisions of said section. The contention of 
the appellee is that, after the expiration of the contract, he could 
not be compelled to m ake any extension of it as a condition pré- 
cèdent to'having the water again turned on; that by the use of the 
water during the period of the contract, and for a few days there- 
after, he, as one of the public, became entitled to share in the sup- 
ply of water devoted by the company to the public use, upon the 
same terms. and conditions as ail other consumers under the Sys- 
tem, without référence to any provision contained in the expired 
contract. - 

Section 552 of the Civil Code of California reads as follows: 

"Whenever !any corporation, organized under the laws of this State, fumishes 
water tp Irrigate lauds whieli said ; corporation bas Sold, the right to the 
flow and use of said water is and shàil renialn ,a perpétuai easement to the 
land so sold, at such rates and ternis as may b« established by said corpora- 
tion in pursuance ôf law. And whenërer any person who is cultivating land 
on the Une and within the flow O'f any ditch owned by such corporation, has 
been furnished water by it with whioh to Irrigate his land, such person shall 
be entitled to the continued use of said water, upou the same i terms as those 
who hâve purchased their land of the corporation." 

In construing this section of the Code, the court, in Merrill v. 
Irrigation Co., 112 Cal. 426, 435, 44 Pac. 720, said: 

"Xhe object of the statute is quite évident. Water for irrigation is, in many 
pursults, essentlal to the productiyeness of land; and if, when it has been once 
furnished, thé company so supplying it for such purpose may at will refuse 
such SÙpply, the owner of Irrigated land is at the mercy of the corporation, 
who mayi ruthlessly destroy the crops of the season, or, in case of orchards and 
vineyards, the resuit of many seasous' industry, by refusing to continue the 
supply of water. ïhe use being a public use, the législature may regulate it 
so as to promote the interests of the public, and, at the same time, do no in- 
justice to tlie water company. ïhe défendant, having supplled plaintllï with 
water for irrigation, and having suflicient on hand to continue such supply, 
was not at liberty, without good cause, to refuse to supply her, while she, on 
her part, was ready and willing to pay the established price therefor." 

It is unnecessary to quote the various provisions of the consti- 
tution of California, or of the statute of 1885, relied upon by ap- 
pellee. It is enough to say in regard thereto that the suprême 
court of California, in construing the same, has uniformly held 
that the various provisions with référence to water and water 
rights for distribution and sale must be read together, and given 
a practicali, common.sense construction, and be considered with 
référence to the prior state of the law, and the mischiefs intended 
to be remedied by the change in the organic law in relation there- 
to; that the use of ail water theretofore or thereafter appropriated 
for sale, rental, or distribution is, by the constitution, expressly de- 
clared to be a public use, subject to the régulation and control of 
the state, subject to certain provisions in respect to the rates or 
compensation to be collected (which has no application to water 
furnished by municipalities) ; that the constitution expressly dé- 
clares that such rates or compensation shall be âxed in a certain 
specified manner, at a certain time, and by a certain body; that 



SAN DIEGK) LAND & TOWN CO. V. SHARP. 399 

the right to collect the rates or compensation so establislied is de- 
clared to be a franchise, and cannot be exercised, except by author- 
itv and in the manner prescribed by the statute. People v. Ste- 
pîiens, 62 Cal. 209, 231-237; McCrarv v. Beaudry, 67 Cal. 120, 7 
Pac. 264; Fresno v. Irrigation Co., 98 Cal. 179, 183, 32 Pac. 943; 
Merrill v. Irrigation Co., supra. It necessarily foUows from the 
principles announced in thèse décisions that when water from any 
System is designated, set apart, and devoted to purpose of sale, 
rental, or distribution, it is appropriated to public uses, and be- 
comes subject to the public use declared by the constitution, with- 
out référence to the mode of its acquisition by either party. The 
right of appellee to the continued use of the water does not, there- 
fore, dépend upon any of the covenants expressed in the written 
contra et, and it is wholly immaterial whether that contract was 
void or valid. If void for any reason. it was without force, and 
might hâve been abrogated and annulled at any time. If valid, it 
could only be of binding force and vitality during its life. Such is 
the natural construction to be given to the contract. The contract 
bas expired. It is functus officio. AU its covenants expired with 
it. 

In Ditch Co. v. Marfell, 15 Colo. 302-307, 25 Pac. 504, the court 
had under considération a contract by which the water company 
agreed to furnish the consumer with water, "year after year, so 
long as he shall pay the annual rental therefor." The court held 
that this provision was a mère option, which might be terminated 
by the consumer at the end of any year; and further held that the 
provision in the contract that upon failure to pay the annual rental 
the consumer "forfeits and relinquishes ail rights and claims what- 
soever, both against the said company, and in and to the use of 
said water from said ditch," applied only to the rights given by 
the contract, and did not waive the consumer's statutory right to 
obtain water from the company's ditch under an order of the coun- 
ty commissioners. In the course of the opinion the court said: 

"We deem it unnet^essary to cousider in the présent opinion tlie question of 
public poliey argued in tlais connection by counsel for appeliees. Wlietlier 
appellees could, by contract, forever relinquish i-igtits relating to water, con- 
ferred upon them by the constitution and statutes, we need not détermine. 
The instrument itself, in our judgment, does not indicate any snch intent. 
It contalns no déclaration that, upon a failure to accept the annual proposi- 
tion and make the annual contract, the consumer abandons ail right to obtain 
in any manner water from the carrier's canal. In the absence o( an express 
■déclaration or clear implication to the efïect that such omission or failure 
should produee a forfeiture of constitutional and statutory rights existlug. 
collatéral to those provided for in the agreement, such collatéral rights would 
in any event, unquestionably, remain undisturbed. ïhe simple and obvions 
meaning of the proviision is that the 'rights and claims' intended to be for- 
feited are those mentioned by the instrument itself, viz. the considération ad- 
vanced, and the privilèges therein expressly enumerated." 

From the facts contained in the record, it is manifest that ap- 
pellee had acquired a public use to the water necessary to irrigate 
his lands, and he was and is entitled to avail himself of the privi- 
lèges and rights guarantied to him by the constitution, laws, and 
décisions of the courts of the state of California. The company 
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was not justifled in shutting off the water, or in demanding from 
appellee a renewal of the former contract as a condition précèdent 
to liis riglit to a continued use of the water upon paying the légal 
rate fixed for supplying it. The fact that the lands of appellee 
are upon a higher level than other lands supplied by the company 
cannot be urged as a reason for not supplying water to him unless 
he pays a higher rate than others taking water from the same Sys- 
tem. We agrée with the views expressed by the circuit court, that : 

"A consumer whose land is sltuated withln the flow of such a distributing 
System as that of this company, and who has, by means of water thereby sup- 
plied to him, made valuable improvements on hls land, cannot be thereafter 
lawfuUy deprived of such water, in order that the distrlbuter may supply later 
corners, ever though a larger area, by reason of more favorable conditions, 
may thus be brought under cultivation. .Such a rule would manifestly work 
destruction to the just and well-established rule that in cases like this the 
first in time is the first in right." 

The decree of the circuit court is afl3rmed, with costs. 



MATTHEWS v. BOABD OF CORPORATION COM'RS OF NORTH OARO- 

LINA et al. 

(Circuit Court, E. D. North Carolina. October 31, 1899.) 

1. Corporations— Spécial Privilèges' Givbn by Charter— Rigiits of Suc- 

CKSSOK. 

A provision of the spécial charter of a railroad corporation authorizing 
Its directors to fix the rates for transportation of passengers and freight 
on its road, if construed as a contract which would prevent the state from 
regulating such rates, is in dérogation of its sovereign powers, and to be 
strictly construed and llmlted to the immédiate parties; and the immunity 
granted does not pass by a sale of thecompany's property on foreclosure 
to its successor, although by statute or by its charter the purchaser suc- 
ceeds generally to "ail the franchises, rights, privilèges and immunities" 
of the mortgagor. 

8. Samb— PowBR OF Lbgislatukb to Altbr Charter— Constitutional Pro- 
visions. 

TJnder the North Carolina constitution of 1868 (article 8, § 1), providing 
for the formation of corporations under gênerai laws, and in certain cases 
by spécial act, and that "ail geneial laws and spécial acts passed pur- 
suant to this section may be altered from time to time or repealed," the 
charter of a railroad corporation, whether organized under a gênerai law 
or by a spécial act passed pursuant to said section, is subject to altéra- 
tion or repeal by the législature, and such altération or repeal does not 
impair the obligation of a contract. 

3. Railkoads— Rbpbal of Chartbe Provisions— Effect of Act to Regdlate 
Rates. 

The North Carolina act of 1899 creating a state corporation commis- 
sion, and giving it the right to regulate the rates of railroads, opérâtes as 
an altération and a repeal, pro tanto, of the charter of any railroad com- 
pany of the state which vests such company with the exclusive right to fix 
its rates. 

In Equity. This was a suit by Virginia B. Matthews against the 
board of corporation commissioners of North Carolina, the Carolina 
Central Eailroad Company, and others, to restrain the enforcement of 
an order of the commissioners reducing rates. 
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J. A. Johnson, L. E. Watts, and MacRae & Day, for coraplainant. 
Sliepherd & Eusbee, Battle & Mordecai, and Simmons, Pou & 
Ward, for défendants. 

STMOKïON, Circuit Judge. The complainant is the holder of 
bonds of the Carolina Central Baihoad Company, secured by a mort- 
gage of its property and franchises. She conies into court complain- 
ing of the board of corporation commissioners of the state of Noith 
Carolina, in that the said board hâve so far reduced the rates of 
freight on fertilizers 1hat the income of the railroad company is 
seriously impaired, and its interest-earning capacity is destroyed. 
The bill makes two fédéral questions: (1) That by the charter of 
this railroad company the exclusive right of fixing charges on passen- 
gers and freight carried by said company is vested in its board of 
directors, and that this interférence by the corporation commission 
is invalid, as the act authorizing it impairs the contract of the 
charter; (2) because the rate imposed by the corporation commission 
is so unreasonable that it amounts to the taking of private prop- 
erty for public purposes without compensation. Thèse two grounds 
will be examined. 

On February 15, 1855, the gênerai assembly of North Carolina in- 
corporated the Wilmington & Charlotte Railroad Company. On the 
next day, by a supplemental act, the name of the com]»any was 
changed into the Wilmington, Charlotte & Eutherford Railroad Com- 
pany. The seventeenth section of the charter of this company pro- 
vided: 

"Be it further enacted, that the said company shall hâve the exclusive 
right of conveyance or transportation of persons, gootls, merchiinclise and 
produce on said railroad to be constructed, at such charges as may be flxed 
upon by the board of directors." 

Under a decree for foreclosure of the superior court of Hanover 
county, entered at January term, 1873, the property and franchises 
of the Wilmington, Charlotte & Rutlierford Railroad Company were 
sold at public auction, and conveyed to one Timothy H. Porter. 
The conveyance was of "ail the railroad known as the Wilmington, 
Charlotte and Rutherford Railroad, and also, ail and singular, the 
corporate franchises, rights, and privilèges of said corporation." 
On February 20, 1873, a little over two months before this sale, the 
gênerai assembly of North Carolina had incorporated the Carolina 
Central Railway Company. The fifteenth section of this charter au- 
thorizes the company to purchase the Wilmington, Charlotte & 
Rutherford Railroad at any sale thereof, "and ail its contracts, 
franchises, rights, privilèges and immunities." Under the authority 
of this act the said railroad was conveyed by Porter to the Carolina 
Central Railway, and, among other things, ail the franchises, rights, 
and privilèges belonging or in any way appertaining to said corpora- 
tion (the Wilmington, Charlotte & Rutherford Railroad) and to said 
railroad. A mortgage on the Carolina Central Railway was fore- 
closed on March 15, 1880, and a sale had thereunder. On June 25, 
1880, under said sale, a conveyance was made of ail the property, 
rights, and franchises of the debtor company to the Carolina Central 
97 K.— 26 
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Eailroad Company. This last-named corporation was organized 
under a gênerai law of North Carolina regulating mortgages by cor- 
porations and sales thereunder, ratified March 1, 1873. Ail this was 
conflrmed by an act of the gênerai assembly of North Carolina, rati- 
fied January 18, 1881, entitled "An act to perfect the organization 
of the Carolina Central Railroad Company." This act déclares 
this Company a lawfuUy organized corporation, succeeding to, and 
legally possessed of, ail the rights, powers, privilèges, and franchises 
which were owned or possessed by the Carolina Central Kailway 
Company prior to the sale. 

In 1868 North Carolina adopted a constitution, and in article 8, 
§ 1, provided as foUows: 

"Corporations may be formed under gênerai laws, but shall not be created 
by spécial aet, except for municipal puiposes, and in cases wliere, in the judg- 
ment of the législature, the objeet of the corporation eannot be obtained 
under gênerai laws. Ail gênerai laws and spécial acts passed pursuant to 
this section may be altered from time to time, or repealed." 

The corporation commission was created by an act of the gênerai 
assembly passed in 1899. 

The complainant contends that the Carolina Central Eailway 
Company is the successor of the Wilmington, Charlotte & Kutherford 
Railroad Company, and entitled to ail its rights, privilèges, îind im- 
munities by charter; that by the charter contract with the state, as 
above quoted, the directors had the exclusive right to flx rates for 
passengers and freight ; that the présent company is entitled to set 
up this contract; and that any action of the state of North Carolina 
taking away this right to flx rates violâtes the obligation of a con- 
tract, and is void. Assuming that this is a contract between the 
state of North Carolina and the Wilmington, Charlotte & Kutherford 
Railroad Company, did it pass with the property, and inure to each 
purchaser? The right of a state to legislate regarding railroads, 
regulating their charges, is sustained as an exercise of the police 
power. But it must be exercised in subordination to the provisions 
of the constitution of the United States. Railwav C-o, v. Smith, 173 
U. S. 684, 19 Sup. a. 567. "Usually," says the court in Chicago, B. 
& Q. R. Go. T. Nebraska, 170 U. S. 72, 18 Sup. Ct. 519: "Where a 
contract, not contrary to public policy, has been entered into between 
parties compétent to contract, it is not within the power of either 
party to withdraw from its ternis without the consent of the other, 
and the obligation of such a contract is constitutionally protected 
from hostile législation. Where, however, the respective parties are 
not private persons dealing with matters and things in which the 
public his no concern, but are persons or corporations whose rights 
and powers were created for public purposes, by législative acts, and 
where the subject-matter of the contract is one which affects the 
safety and welfare of the public, other principles apply. Contracts 
of the latter description are held to be within the supervising power 
and control of the législature, when exercised to protect the public 
safety, health, and morals, and that clause of the fédéral constitution 
which protects contracts from législative action eannot in every 
case be successfully invoked. The presumption is that, when such 
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contracta are entered into, it is with the knowledge that parties can- 
not, by making agreements on subjects involving tbe riglits of the 
public, withdraw such subjects from tlie police power of tlie législa- 
ture." Following out tliis principle, the courts hâve beeu loath to 
extend an immunity granted to a corjjoration beyond itself. Tliey 
treat tliis as a personal privilège, not transmissible to its successors 
in any way. In Picard v. Eailroad Co., 130 U. S., at page 041, 9 Sup. 
et. 642, the court says: 

"Yielding to the doctrine that immunity from taxation may be granted, 
that point being already adjudged, it must be considered as a personal privi- 
lège, not extending beyond the immédiate grantee, unless otherwise so de- 
clared in express terms. * * * It will not pass merely by a conveyance of 
the property and franchises of a railroad Company, although such comx^any 
may hold Its property exempt from taxation." 

In Railway Oo. v. Miller, 114 U. S. 170, o Sup. Ct. 813, it was decided 
that an immunity from taxation enjoyed by one railroad company 
did not pass to a purchaser under foreclosure, although the act pro- 
vided that the purchaser should forthwith become a corporation, and 
should succeed to ail such franchises, rights, and privilèges as would 
hâve been had by the original company but for such sale and convey- 
ance. The reasoning of this opinion bas peculiar application to the 
case at bar. The language of the clause which contains the exemp- 
tion is explicit. It is, "No taxation shall be imposed by the state un- 
til the profits of the company shall amount to ten per cent, on the 
capital of the company." But one company is spoken of, and that is 
the company to be incorporated under that act. The property to be 
exempt is the property of that company, and no other, and while it 
continues to be the property of that company, and no longer. In 
Koad Co. V. Sandford, 104 U. S. 579, 17 Sup. Ct. 202, the court say: 

"It is as vital that the state should retain its control of tolls upon public 
highways as it is that it should not surrender or fetter its power of taxation. 
The right to regulate the rate is a power of the same character, and, in the 
construction of language said to confer such, the same principle should be ap- 
plied." 

In Eailroad Co. v. Pendleton, 150 U. S. 007, 15 Sup. Ct. 413, quoted 
and affirmed in Road Co. v. Sandford, 104 II. S. 587, 17 Sup. Ct. 201: 

"In the absence of express statutory direction, or of an équivalent impli- 
cation by necessary construction, provisions in restriction of the rigUt of the 
state to tax the property or to regulate the affairs of its corporations do not 
pass to new corporations sncceeding by consolidation, or by purcUase under 
foreclosure, to the property and ordinary franchises of the lifst grantee. 
* * * This is a salutary raie of interprétation, founded on au obvions public 
poliey, which regards such exemptions as in dérogation of the sovereign au- 
thority and of common right, and tlierefore not to be extended l>eyond tlie 
exact and express requirements of the graut, eoustrued strictissimi juris." 

Several cases are quoted which sustain tbe conclusion "that a 
spécial statutory exemption or privilège, such as immunity from taxa- 
tion, or a right to fix and détermine rates of f are, does not accompany 
the property in its transfer to a purchaser, in the absence of express 
direction to that effect in the statute." Railway Co. v. Gill, 150 U. S, 
050, 15 Sup. Ct. 484; Railroad Co. v. Pendleton, 150 U. S. 073, 15 
Sup. Ct. 413. See, also, Banking Co. v. Smith, 128 U. S. 174, 9 Sup. 
Ct. 47. It would seem under thèse authorities, that this right in 
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the directors to ûx rates did not pass, with the other property of the 
Wilmington, Charlotte & Rutherford Railroad Company, to the suc- 
cessive purchasers at judicial sales. See Eailroad Commission Cases, 
116 U. S. 324, 6 Sup. Ct. 334. 

But, apart from this, as has been seen, the constitution of Korth 
Carolina provides : 

"Corporations may be formed under gênerai laws, but shall not be created 
by spécial act, except for municipal pnrposes, and in cases where, in the judg- 
ment of the législature, the object of the corporations cannot be obtained 
under gênerai laws. Ail gênerai laws and spécial acts passed pursuant to this 
section may be altered from tlme to time, or repeaJed." 

The corporation of the Carolina Central Eailroad, défendant herein, 
owes its existence, and the possession and the right to the enjoyment 
of ail its franchises, entirely to the act of assembly "to regulate mort- 
gages by corjwrations and sales under the samë,"— -Code N. C. §§ 697, 
698 (a gênerai act),— and to the spécial act of January, 1881, to per- 
fect the organization of the Central Eailroad Company. And thèse 
two àcts ovve their validity entirely to the constitution of 1868. The 
gênerai act provides that, upon conveyance to the purchasers at fore- 
closurc sale, the said company whose mortgage is foreclosed shall 
ipso facto be dissolved, and said purchasers shall forthwith be a cor- 
poration by any name which may be set forth in the conveyance. 
This being so, the corporation thua organized was a new corporation, 
and it is controlled by the principle established in Shields v. Ohio, 95 
U. S. 319, and Railroad Co. v. Maine, 96 U. S. 499; and its charter 
may be altered, amended, or repealed at the will of the législature, 
under the constitutional provision. If, then, it be admitted that this 
right to regulate rate charges was a part of the charter of this com- 
pany, and is as if it were repeated in ipsissimis verbis, it was sub- 
ject to the control of the gênerai assembly, and could be altered or 
repealed at its pleasure. This being so, the act çreating the corpora- 
tion commission, and giving it the right to regulate the rates for 
railroads, is an altération of, and a repeal pro tanto of, this charter. 
Eailroad Co. v. Pcndleton, supra; Hoge v. Eailroad Co., 99 U. S. 348; 
Eailroad Co. v. Gibbes, 142 U. S. 390, 12 Sup. Ct. 255; New York & 
N. E. E. Co. V. Town of Bristol, 151 U. S. 556, 14 Sup. Ct. 437. This 
action upon the part of the state does not impair the obligation of 
a contract. 

This leads to the second fédéral question: Are che rates flxed by 
the corporation commission unreasonable? If so, this court ean 
déclare them invalid. Smyth v. Ames, 169 U. S. 526, 18 Sup. Ct. 418. 
There are many aflldavits in this record bearing upon this question. 
No issue can be decided by affldavit with any degree of satisfaction. 
Before coming to any conclusion, the court needs the aid of a référ- 
ence. Let an order be entered referring it to E. S. Martin, Esq., as 
spécial master (the standing master being in this behalf disqualitied), 
instructiug him to inquire into the rates prescribed for the carriage 
of fertilizers, and ail facts bearing thereon, and specially as to their 
reasonableness, with leave to report any spécial matter. 
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SPRINGS V. BROWN et al. 
(Circnît Court, D. South Carolina. November T, 1899.) 

1. Indkmttity— Bond to Indemïtify Surett— Estent of T;Tabiott Therbon. 
Wliere a boud is given to a surety for the expresseil lun-pose of counter 
security against the liability assumed by hlm, the IJaliility of tbe luaker 
thereon Is comineusurate witb tbe liability of the surety, altbongVi, by 
Us terms, the l)ond expires before the contract on which the surety is 
bound tuUy matures. 

S. 8ame — Contribution between IrmEMNiTORS. 

Where two persons each deposit securitiea for the Indemnifleatlon of a 
surety, and the liability is paid from the securities furnished by one aione, 
he may enforce contribution from the other; the liability of each heing 
in proportion to the relative amount of the securities furnished by him. 

8. BuBKOGATiON— Use of Borrowed Money— Rights of Lender. 

One who loaned securities to another personally, wlth no agreement a» 
to their use, acquires no equity in property of a third person by reason 
of the fact that the boiTOWer voluntarily paid off an incumbrance thereon 
from the proceeds of such securities. 

This was a suit in equity to enforce contribution between two 
indemnitors of a surety and for other relief. 

J. E. Burke and A. D. Cohen, for complainant. 
G-. M. Trenholm and J. P. K. Bryan, for défendants. 

SIMONTON, Circuit Judge. The exhaustive argument of this 
case by the counsel on both sides bas materially aided the court in 
reaching its conclusion. Mike Brown, the husband of the défend- 
ant Mrs. Jennie Brown, desired to construct an extension of the 
Carolina Midland Railroad. He negotiated with the company for 
a lease of this road, and secured the lease, provided he couid give 
satisfactory security for the performance of the covenants thereof. 
To this end he applied to the Baltimore Banking & Trust Company, 
now known as the American Bonding & Trust Company of Balti- 
more City, to guaranty him in such performance. This last-named 
company undertook to do this, provided it was furnished with sat- 
isfactory counter security. Brown tendered the bond of bis wife 
in the pénal sum of $20,000, secured by a mortgage of a tract of 
land in and near the town of Barnwell, S. C. This was not deemed 
Buflicient. Just at this time Brown forraed the acquaiiitance of 
J. L. Villalonga, a young man who had receutly entered into a mod- 
erato fortune, and who desired to enter into some business. In an 
interview with Villalonga in New York, in which he stated the out- 
line of his project, and of the necessity for counter security to the 
bonding company, Villalonga then agreed to give the necessary 
security. Carrying out this agreement, he went with Brown to 
Charleston, and there met Mr. Mordecai, who was the attorney in 
fact of the bonding company. Villalonga produced before Mr. 
Mordecai five registered bonds of the state of Georgia, — Nos. 1, 2^ 
3, 4, and 5, respectively, — 'each for |5,000. Thèse were then and 
there transferred to Brown. Brown used three of them — Nos. 1, 
2, and 3 — for the security of the bonding. company, adding thereto 
the bond and mortgage of Mrs. Jennie Brown, above spoken of, 
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inaking in ail |25,000. This was on January 11, 1896. At tlie 
same time was produced the lease of the Carolina Midland Com- 
pany to the corporation obtained by Brown, known as the Green- 
wood, Andersen & Western Eailway, which was the proposed ex- 
tension of the Carolina Midland Railroad. Mr. Mordecai, as at- 
torney in fact of the bonding company, signed its bond to the Car- 
olina Midland Company, securing the performance of the covenants 
in the lease. AU the papers produced that day bore the same date, 
January 11, 1896, — Mrs. Brown's bond and mortgage, the lease, the 
power of attorney to Brown by Villalonga allowing the use of the 
bonds, and the guaranty of the bonding company. But counsel for 
the Carolina Midland Company preferred that the obligation of the 
bonding company should be executed by its président and secre- 
tary; so ail the papers were put in escrow until such signatures 
could be obtained. They were obtained, and the papers were duly 
delivered. 

It will be noted that, although "Villalonga produced and trans- 
ferred to Brown flve registered bonds of the state of Georgia for 
|5,000 each, Brown used only three of them for this purpose. The 
two others he used for his own purposes, — as he says, borrowed 
them from Villalonga. Counsel for complainant speak of this as 
a forced loan. Still it was a loan, and Villalonga apparently ac- 
quiesced in it. Brown promised to pay them, and also promised 
to give a bond and mortgage of his wife and secure the loan. 
Thèse were never performed. Still it does not change the ehar- 
acter of the transaction; it remained a loan. It is said that Villa- 
longa promised and agreed with Brown that his three bonds so 
given as security to the bonding company should be flrst exhausted 
to the exonération of his wife's bond. This Villalonga dénies, 
The question hère is as between Villalonga and Mrs. Brown. He 
certainly never made any such agreement with her personally; 
and if Brown, acting as lier gênerai agent, received such a prom- 
ise, it was wholly without considération, and is void. The securî- 
ties being thus deposited with the bonding company were Mrs. 
Brown's bond and mortgage and the three Geoi-gia bonds of Villa- 
longa, They were ail hypothecated, and the property of the bond- 
ing company in them was qualifled. The coupons of his bonds 
were regularly given to Villalonga, and he was recognized as their 
owner. The bonds of Villalonga were used by the bonding com^ 
pany. They were sold, and the proceeds were applied to the ac- 
count of the bonding company with the Greenwood, Anderson & 
Western Railway. Mrs. Brown's bond is intact. Villalonga, before 
this suit began, made a full and complète assignment of ail his inter- 
ests and equities growing out of this transaction to the complainant. 
The complainant now seeks contribution from Mrs. Brown. 

There can be no doubt that the bonding company held the Brown 
bond and the Villalonga bonds as security for the same liability, — 
the performance of ail the covenants in the lease. The covenants 
alleged to hâve been broken were to pay one year's rent and the 
interest and taxes. The rent was payable in two semiannual in- 
stallmentsj one on the 15th of July, the other ou the 15th of Jan- 
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uary. It is said that the bond and mortgage of Mrs. Brown bore 
date January 11, 1896, and was for one year; that only one install- 
ment of cent was due in that year, — that is, the installment of July 
15th, — and that she is not responsible for the installment payable 
January 15th. ïhis position is not reconcilable with the contract 
ruade by her with the bonding company. She expressly covenants 
to counter seeure them in their contract with the Carolina Mid- 
land Company, and that bound them to pay one year's rent. By 
the terms of the lease that year was up on January llth. The last 
installment of rent for it was earned, although it was payable on 
January 15th. Thèse two classes of securities being both held for 
the same liability, there necessarily arises between them the equi- 
ty of contribution. McDonald v. IMagruder, 3 Pet. 470. The deal- 
ing of the bonding company makes inqniry into this matter a lit- 
tle intricate. In addition to thèse securities, the bonding company 
liad an agreenient with the Greenwood, Anderson & Western 
Kailway that it would pay into the hands of the bonding com- 
pany 11,000 per month, and this was done for eleven months. 
When the first installment of rent became due, on July 15, 189(), 
the railwav company had paid to the bonding companv, and it had 
in hand, |(i,000 of the |10,OO0 due. The ditterence-^4,000— was 
paid by the bonding company, and on one of the exhibits it is 
called an advance. Counsel for complainant say this was an ad- 
vance, to be repaid by the following monthly installments. But 
in October, IHOO, A'illalonga executed another power of attorney to 
Mike Brown, authoiizing him to use his three bonds, then with the 
bonding company. And he also executed another instrument au- 
thorizing thèse three bonds to be used as security for a loan or 
debt of the Greenwood, Anderson & Western Railway Company to 
the bonding company. There can be no doubt of the purposes of 
those papers. Mr. Stone, the secretary of the bonding company, 
says that they were intended to cover this $4,000 transaction, and 
also a proposed loan of $8,000, which never was consummated. 
So it clearly ai)i)ears that this was not an advance to be repaid 
out of monthly-installment payments, but a loan. It also ap- 
pears from this fact: When the October transaction took place, 
the bonding company had already received in monthly installments 
from the railway .f 1,000 for the months of August, September. and 
October; in all."|:',,000. Yet in October the amount of |4,000 was 
treated as a still existing debt. So, also, that |4,000, with $79.82 
interest, was paid January 4, 1897. This interest — 179..'52 — is a 
little more than three months' interest; that is to say, fro]n Oc- 
tober, 1896. As has been seen, the railway company paid the first 
installment of rent out of its advances and the money borrowed 
from the bonding company. So there was no default. In Jan- 
uary, 1897, on the ôth, 8th, and llth, the bonding company paid 
the taxes on the railwav propertv under the ternis of its guar- 
anty,— 1371.52, |2,298.19,' $983.14; "in ail, $3,647.85. It had, how- 
ever, in hand cash advanced by the railway company, |1,000 each 
month for August, September, October, Xovember, and Decem- 
ber, — five months, — |5,00O. Thèse taxes were paid from this mon- 
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ey, leaving a balance to crédit of the railway company of f 1,352. 15. 
On January 4th they sold one of Villalonga's bonds, evidently un- 
der the authority of October, 1896, and received $5,500. This met 
the 14,000 loan, with interest, leaving to crédit $1,470.67. On the 
ISth of January the bonding company sold the other two bonds of 
Villalonga for |11,100, and on January 15th paid the installment 
of rent due, flO,0O0, leaving to crédit |1,000. Now, the bonding 
company, having been supplied with money of the railway com- 
pany to pay taxes, incurred no liability on that account. On the 
contrary, it had on hand a remainder of |1,352.25. When the rent 
was to be paid, — $10,000, — it could apply to this the $1,352.15, leav- 
ing of its entire liability $8,647.85. This is the amount which the 
bonding company paid on its obligation for which Mrs. Brown and 
Villalonga were sureties, — $8,647.85, — and for which Mrs. Brown 
must make contribution, as Villalonga's bonds paid it. When the 
contract was made in January, 1896, Mrs. Brown deposited $10,000 
of security and Villalonga $15,000. This fixed the relative propor- 
tion of their liability. Although afterwards the bonding com- 
pany and Villalonga diverted the purpose of thèse securities, and 
so one of the bonds was used to secure the loan, still this cannot 
affect her rights or increase her responsibility. The loss must be 
borne between them in the proportion of 15 to 10, — Villalonga 60 
per cent, she 40 per cent. A decree can be entered in f avor of 
complainant against Mrs. Jennie Brown for 40 per cent, of $8,647.85, 
with interest. 

There is another question: When Brown borrowed the two oth- 
er Georgia bonds from Villalonga, he used one of them in paying 
off a mortgage upon his wife's property which she was offering as 
security to the bonding company. When he borrowed the bonds, 
he did not déclare his purpose to Villalonga. The conclusion of 
fact expressed above is that this was a loan to Brown personally. 
If this be so, Villalonga has no equity growing ont of the use of 
the money. Besides this, there is no direct évidence that Brown 
was the agent of his wife in the transaction. She had executed 
and delivered to him her bond and mortgage to the bonding com- 
pany. By this act she constituted him her agent for the purpose 
of delivering them to the bonding company as the property stood. 
We cannot, by implication^ extend the authority further. Villa- 
longa never discussed the matter of the mortgage with Mrs. Brown. 
He owed no duty — was under no obligation — with regard to the 
property. If he had, as his own voluntary act, paid ofî the mort- 
gage, he would not hâve been entitled to be subrogated to its security. 
A fortiori, if Brown, his donee, did so, that would give him no 
equity. Nor was there any implied trust, as between him and 
Brown, that this incumbrance be remoA'ed. Brown took or borrowed 
the bonds saying nothing of his purpose, if he had any purpose. 
After he had used the bonds, he told what he had done with them, 
and promised to make them good. That created no trust. No 
relief can be given in this suit for the bonds Nos. 4 and 5. 

Let a decree be drawn in accordance with this opinion, défend- 
ants to pay the costs. 
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TRUST & DEPOSIT CO. OF ONONDAGA v. SPAKTANBIJRG WATER- 

AVORKS 00. 

(Cil-cuit Court, D. Soutli Carolina. November 7, 1899.) 

1. Insolvbnt Corporations — Sale of Pkoperty on Fokeci.osure — Ci.aims 
Payable from Procbbds. 

A claim for services rendered in belialf of bondholders of an insolvent 
corporation in relation to tlie foreelosure of a mortgage seeurins tlie bonds 
cannot be allowed and paid from tlie proceeds of the mortgaged property, 
especially where there is no proof of a contract for sucb services with ail 
the bondholders interested in the fund. 

3. Samb. 

ïhe président of an insolvent mortgagor corporation, vrho, in tlie dis- 
charge of his duty, cares for the property pending foreelosure, a receiver 
having been refused, is entitled to payment for the services rendered from 
its proceeds when sold. 

3. Samb— CooNSEL Fées. 

AVhere the proceeds of the property of an insolvent corporation, sold in 
proceedings for winding up its affairs, are insufficient to pay creditors, 
fées of tlie attorneys representing the coiporation cannot be allowed and 
paid therefrom. 

4. Samb. 

ïhe fées of the counsel who flle the bill under which the affairs of an 
insolvent corporation are wound np are allowable and payable from the 
proceeds of the property, the amount to be measured by the results. 

On settlement of allowances against the fund produced by the 
sale of the property of défendant, an insolvent corporation, on fore- 
elosure. 

Carlisle & Carlisle, for complainaut. 
Hydrick & Wilson, for défendant. 

SIMONTON, Circuit Judge. The property of the défendant cor- 
poration has been sold under decree of foreelosure of the second 
mortgage, subject to the lien of the first mortgage. It brought a 
nominal sum of f2,800. The case now cornes up for final settle- 
ment. Varions claims hâve been presented. 
1. George W. Hannah. His claim is in thèse words: 
"To services and expenses ineurred for and in behalf of the second mortgage 
bondholders. In October, 1898, was appointed chairmau of bondholders' pro- 
tective committee, and from that time to présent date hâve been in active cor- 
respondence with the bondholders, and hâve sent out a great many letters 
and telegranis. Hâve been to New York twice to attend meetings, and to 
Syracuse, N. Y., once, and to other points, to see bondholders. Also went to 
Spartanburg on the day of sale, in the interest of the bondholders. In ail, 
thinli my services, including expenses, well worth $200." 

This claim against the second mortgage bondholders is one out- 
side the scope of thèse proceedings. It is a matter strictly be- 
tween the party doing the service and the parties benefited. The 
claim must be based on contract. We hâve no évidence that there 
was any contract, express or implied, between him and the second 
mortgage bondholders as a whole; for, if he acted of his own mo- 
tion, or by contract with a part of the bondholders, he has no 
claim upon the fund, which belongs to ail the second mortgage 
bondholders. 
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2. The next is the claim of A. M. Whitney, président from Octo- 
ber 2, 1898, to October, 1899. As the appointment of a receiver 
was refused, the claimaot was in the discharge of his duty. His 
claim for $150 is allowed. 

3. Claim of Messrs. Hydrick & Wilson for further counsel fee. 
This point bas been frequently adjudieated in this court In wind- 
ing up the affairs, of an insolvent corporation, when the proceeds 
of sale are insuiïieient to pay the claims of creditors, moneys be- 
longing to creditors cannot be encroached iipou to pay fées of the 
attorneys of the insoh-ent corporation. Phinizv v. Railroad Co. (C. G.) 
98 Fed. 776; Bound v. Railway Co. (0. C.) 59 Fed. 509. This claim is 
disallowed. 

4. Fées of complainant's solicitors. The universal rule is to al- 
low fées to the counsel who file the bill under which the estate is 
administered. The amouut of the compensation is measnred by 
the resuit. In this case, although no very elaborate arguments 
were made, counsel were employed in their services to the case, and 
they hâve brought it to a very successful end. They are allowed 
f 1,500. 

Let the fee of the standing master be fixed at ^200. 



EARLB V. COYLB. 

(Clrctilt Court of Appeals, Thlrd Circuit. November 14, 1809.) 

No. 9. 

Bank Stock— Transfbr—Asskssment. 

Title of C. to stock in a baak is devested, so as to relleve hlm of liabll- 
Ity for an assessment levied four years tliereafter, on the bank becoming 
Insolvent, where he employed auctioneers to sell it, and put into thedr 
hands hls stock certiflcate, barlng indorsed thereon an assignment in 
blank, and a power of attorney in blank to transfer the stock, duly ex- 
ecuted by him, and they knocked down the stock to S., who was ca-shler 
of the bank, and took the certiflcate to the banklng house, and delivered 
It to S., "as cashler" of the bank, and requested him to transfer the 
, shares to the purchasèr thereof; and this, notvvlthstanding a by-law of 
the baûk that "no ofBcer • • • ghall, wlthout permission of the dl- 
rectors, hold stock in the bank,"— the fnferenee from the payment of seml- 
annual dividends to S. for the four years belng that the bank had accepted 
him as a stoekholder. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Asa W. Waters, for plaintifC in error, 
Rudolph M. Schick, for défendant in error. 

Before ACHESON, DALLAS, and GKAY, Circuit Judges. 

ACHESON, Circuit Judge. This was an action brought, pursuant 
to an order of the comptroller of the currency, by George H. Earle, 
Jr., receiver of the Chestnut Street National Bank, against Caroline 
Coyie, executrix of D. Lynn Coyle, deceased, to recover an assessment 
of 100 per centum upon the par value of flve shares of the capital 
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stock of the bank, of which shares, it was alleged, the défendant, as 
said executrix, was the owner for the purpose of the assessment. 
The faets upon which the question of the défendant'» liability as 
executrix to pay this assessment is to be determined appear in a case 
stated, submitted to the court below. Upon the agreed facts, that 
court, following the décision of the suprême court in Whitney v. 
Butler, 118 U. S. 655, 7 Sup. Ct. 61, gave judgment for the défendant. 
(G. G.) 95 Fed. 99. 

It appears that on February 13, 1894, D. Lynn Coyle was the 
owner of flve shares (of the par value of $100 each) of the stock of the 
said bank, for which he held the usual certiflcate. He employed 
Barnes & Lofland, auctioneers in the city of Philadelphia, to sell this 
stock at public auction, and he put into their hands his stock certifl- 
cate, having indorsed thereon an assignment in blank, and a power 
of attorney in blank to transfer the stock, duly executed by him. 
The bank was then in good crédit, and Coyle had no reason to 
doubt its continued solvency. On the named day (F^ebruary 13, 
1894), the stock was put up at public sale by the named auctioneers, 
and was knoeked down at the price of |ldo a share, its par value, 
to William Steele, who paid the purchase price in hand. William 
Steele was then the cashier of the bank, and the auctioneers sup- 
posed he was purchasing for William M. Singerly, the président of 
the bank. The case stated sets forth that "Barnes & Ijofland, on 
the said 13th day of February, 1894, took the said certiflcate, in- 
dorsed as aforesaid, to the banking house of the said bank, delivered 
it to the said William Steele, as cashier thereof, and then and there 
requested him to transfer the said flve shares of stock to the pur- 
chaser thereof, and left the said certiflcate with him." On the same 
day the auctioneers paid the amount for which the stock had sold, 
less their charges, to Goyle, who never knew who had bought the 
stock, and supposed from that time on that it was dnly transferred 
to the purchaser on the books of the bank. He died on February 17, 
1897. The bank suspended payment of its obligations and failed 
on December 23, 1897, and thereupon, by order of the comptroUer 
of the currency, was declared insolvent, and a receiver appointed. 
The case stated sets forth that "the said bank declared dividends 
semiannually to the said flve shares of stock after the said 13th 
day of Februarj', 1894, and paid the same to William Steele." It 
appears from the case stated that William Steele bought this stock 
for himself, but made no transfer thereof to himself on the books 
of the bank, and that the stock remained in the name of D. Lynn 
Goyle on the stock ledger. 

A by-law of the bank provided that "no offlcer of the bank, except 
the président and vice président, shall, without the jx^rmission of 
the directors, hold stock in the bank," The court below, we think, 
was right in holding that the facts of this case bring it directly 
within the ruling of the suprême court of the United States in Whit- 
ney V. Butler, supra. The essential facts of that case are ail présent 
hère. The conduct of D. Lynn Coyle and his auctioneers seems to 
liave been "that of careful. prudent, business nien," within the deflni- 
tion of the suprême court in Whitney v. Butler, vvhere a like course 
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of action by the vendors of national hank stock washeld to relieve 
them from future liability to assessment. Hère the auctioneers took 
the certificate of stock, with the indorsed assignaient in blank, and 
power of attorney for transfer in blank, to the banking house of 
the bank, and there "delivered it to the said William Steele, as the 
cashier thereof," with the express request that he transfer the stock 
to the purchaser. Thus, upon the agreed facts, it appears that the 
auctioneers dealt directly with the bank, at its place of business, 
its cashier being in charge, and admittedly acting in his officiai 
capacity in accepting the surrender of the certificate of stock. 
Furthermore, the bank was not only in good crédit at the time of 
this transaction, but its failure did not occur until nearly four years 
afterwards. During the interval the bank declared dividends semi- 
annnally on this stock, and the case stated shows that thèse divi- 
dends were paid by the bank to Steele. 

A« to the controUing facts, this case differs as much from Rich- 
mond V. Irons, 121 U. S. 27, 58, 7 Sup. Ct. 802, as that case differs 
from Whitney v. Butler. The différence betweeu thèse two cited 
cases appears in the following quotation from the opinion of the 
suprême court in Eichmond v. Irons, where, speaking of that case, 
the court said: 

"The case is not within the rule laid down in Whitney v. Butler, 118 U. S. 
655, 7 Sup. Ot. 61. Hère there Is no proof, as there was In that case, of the 
delivery of the certificates to the bank, and a power of attorney authorlzing 
its transfer, with a request to do so, made at the time of the transaction. 
The delivery -was to Holmes, not as président, but as vendee." 

Hère it is conceded that the delivery was to Steele, "as cashier." 
We think that the court below was right in holding that the by- 
law above cited did not take this case out of the décision in Whit- 
ney V. Butler, even if the knowledge of the auctioneers as to who bid 
off the stock is imputable to Coyle, and he is also to be regarded as 
visited with constructive notice of the by-law. It will be perceived 
that the by-law did not f orbid the cashier to purchase stock, and it 
did not absolutely prphibit him to hold stock, but only forbade his 
holding stock without the permission of the directors. Now, under 
the circumstances attending this transaction, it might well hâve been 
assumed that the cashier was acting in conformity with the rules 
of the bank, and not in violation of them. There was nothing to 
excite a suspicion of irregularity, if any existed. Moreover, the 
payment by the bank to Steele of the semiannual dividends for a 
period of over three years justifies the înference that the directors 
had given Steele permission to hold this stock. Snyder v. Poster, 
19 G. C. A. 406, 73 Fed. 136. It is a perfectly legitimate conclusion, 
from the agreed facts, that the bank had accepted Steele as stock- 
holder in respect to thèse flve shafes. 

We need only add that our décision in this case accords with the 
views and ruling of the circuit court of appeals for the Pifth circuit 
in the case of Snyder v. Poster, supra. The judgment of the circuit 
court is aflflrmed. 
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GOLDEN EEAVARD MIN. CO. v. BUXTON MIN. CO. 

(Circuit Court of Appeals, Elghth Circuit. October 23, 1899.) 
No. 1,173. 

1. EviDENCB— Materialitt — Tendency to Confuse Jury. 

The gênerai ruie that testimony whicli is relevant to an issue will be 
admitted, without regard to its weight, is subject to the qualiflcation that 
testimony, although it has some tendency to establish a material tact, may 
be and should be rejected when its admission will bave a tendency to 
divertthe attention ot the jury from the précise issues involved in the 
case, and, by raislng collatéral issues, protract the trial beyond reasonable 
limits. 

2. Samb. 

In an action against a mining eompany for trespassing upon and ex- 
tracting ore from a claim owued by plaintiff, the principal issues litigated 
being as to the quantity and value of the ore taken by défendant from 
plaintifï's claim, défendant offered testimony to show the total number of 
miners engaged in working in its mines, including several on its own 
claims, the number working on plaintiff's claim, the total production from 
ail the mines, and that each man took out about the same quantity of 
ore per day, on an average, in ail the workings, as tending to show the 
quantity taken from plaintiff's claim; also, the assays made of each ship- 
ment of ore at the mill, for the purpose of showing the value of plaintiff's 
ore. itekl, that such testimony was propcrly rejected, as its admission 
would hâve involved the trial of extensive collatéral issues, as to the com- 
parative tacility with which the ore could be mined in the différent work- 
ings, and its comparative richness. 

3. Samb— Opinion of Expert— Value dp Ore. 

In an action to recover the value of ore wrongfuUy extracted by de- 
fendant from plaintiff's claim, where plaintiff" had no knowledge of the 
trespass until after the work had ceased, a mining engineer, shown to 
be familiar with the ore deposits in the loeality, may be permitted, as a 
witness for plaintiff, to state hls opinion, bascd upon the assay of sam- 
ples taken by him from the side walls of the abandoned workings, and 
upon the testimony of the miners who workcd therein as to the cliaracter 
of the ore taken therefrom, as to the average value of the body of ore 
removed. 

4 Same— Relevancv. 

On such a trial évidence is admissible of the average assay value of 
samples of ore taken from the side walls of the workings and from drifts 
immediately adjacent, and shown to hâve been of the same gênerai char- 
acter as the body of ore removed; the weight and value of such évidence 
to be determined by the jury in view of ail the évidence. 

5. Damages— Remov AL and Conversion of Ore from Mining Claim— State 
Statutb. 

The provision of the Code of South Dakota (Comp. Laws Dak. 1887, § 
4603) fixing the measure of the damages reeoverable for wrongful con- 
version of Personal property as the value of the property at the time of 
conversion, with interest, or, where the action has been prosecuted with 
reasonable diligence, the highest market value of the property at any time 
between the conversion and the verdict, without interest, at the option of 
plaintiff, governs in actions in the fédéral courts within the state, and is 
applicable to an action for trespass upon a mining claim, where the only 
damage claimed or litigated is the value of the ore removed therefrom and 
converted by défendant; the action being in effect, though not in form, 
one for the conversion of personal property. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 
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The Buxton Mining Company, an lowa corporation, brought tliis action 
against the Golden Reward Mining Company, a coi-poration of Soutli Daliota, 
to reeover damages for a wrongful entry upon its property, situated in the 
State of Soutli Dakota, linown as the "Bonanza Lode Mining Claim," and 
for the removal therefrom and conversion to its own use of a large amount 
of gold and silver-bearing ore, allegéd to be of the value of $200,000. The 
Golden Reward Mining Company, the défendant below, and the plaintifC in 
error hère (whieh will be referred to hereafter as the défendant), flled a gên- 
erai déniai, whleh mei-ely put in issue the commission of the alleged trespass, 
and dld not seek to justify It., There was a lengthy trial bçfore a court and 
a jury, lasting from February 9, 1898, nntll , March 18, 1898, when the jury 
returned a' verdict against the défendant bélow In the suffi of $61,500, on 
which verdict a judgment was subsequently entered In favor of the plalntlfC 
below. The proceedings at the trial are brought before us for review by a 
writ of error. 

William L. McLaugUliu and William R. Steele, for plaintiff in error. 
Eben W. Martin (Ndtman T. Mason, on the brief), for défendant 
in error. 
Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Preliminary to any discussion of the numerous errors that hâve 
been assigned, it will be advantageous to state certain facts which 
are practically undisputed. The parties to the suit are the owners 
of adjoining mining claims in the state of South Dakota. It will suf- 
iice to say generally concerning the location of the claims that the 
Bonanza claim, which belonged to the plaintiiï below, and on which 
the trespass was eommitted,, lay immediately to the west and south 
of two claims, the Silver Case and the Tilton, which belonged to 
the défendant company. Prier to August, 1891, the défendant had 
done a great amount of mining, not only on the Silver Case claim, 
which lay to the east of the Bonanza daim, but also on another 
claim which it owned, known as the "Golden Reward Claim," which 
latter lay immediately to the east of the Silver Case, and Pn certain 
other claims not necessary to be mentioned. It hadi extensive un- 
derground workings on both of the last-mentioned daims, consist- 
ing of tunnels, stopes, and levels, whereas the Bonanza claim was 
at that time practically undeveloped, no work of importance having 
been done thereon or thereunder. Subséquent to July, 1891, the de- 
fendant company extended two of the drifts or tunnels on its own 
property across the boundary line, and underneath the Bonanza 
claim, and there excavated two stopes, known as "Stope No. 2 West 
and Stope ZSTo. 3 West," from which it extraeted a large amount of 
mineral-bearing ore between the months of August, ,1891, and Au- 
gust, 1892. The trespass so committed was not discovered by the 
plaintiff company until shortly prior to November 20, 1895, when the 
présent action was brought; and the discovery at that time was due 
to the fact that the excavation of the af oresaid stopes ultimately 
caused the superimposed earth to settle, making dépressions on the 
surface. As soon as the dépressions became visible, the plaintiff 
company set on foot an investigation, which speedily developed the 
extent of the trespass. While the défendant company by its answer 
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denied the trespass, yet on the trial such défense was ijractically 
abandoned, and the trial resolved itself into a considération of three 
issues of fact: First, what was the quantity of the minerai taken 
from stopes Xos. 2 and 3 west, underneath the Bonanza claim? 
second, what was the value of the minerai so abstracted ? and, third, 
was the trespass committed knowingly and willfully ? A large ainount 
of testiinony was taken on thèse issues, very little of which lias been 
preserved in the bill of exceptions. Errors to the nuniber of C(i 
liave been assigned by the défendant conipany, niauy of which are 
of little moment, and for that reason they will not be noticed in 
détail, althougli they hâve been duly considered. Counsel, in the 
elaborate briefs which hâve been flled, hâve themselves found it im- 
possible to consider each of the assignments separately, but hâve 
grouped them and argued them by groups. We may well follow 
their example. Whether the judgment should be affirmed or re- 
versed is a question which must dépend for its answer on a few ex- 
ceptions taken during the progress of the trial, that were principally 
discussed in the argument, which we will now proceed to consider, 
though not in the exact order adopted by counsel. 

During the progress of the trial, counsel for the défendant Com- 
pany inquired of a witness how many men were employed by the 
défendant in its mines upon the Golden Reward and the yilver Case 
claims at the time when ore was being extracted from stopes Nos. 
2 and 3 west, underneath the Bonanza claim. This question was 
objected to, whereupon counsel for the défendant made the follow- 
ing statement, in substance : That they j)roposed to show that dur- 
ing the period in question, from September 1, 1891, to August 1, 
1892, the défendant kept an accurate account of the number of 
men employed in ail of its mines located within the territory which 
it was then working, and that they were ail worked together, as con- 
stituting one property; that the conditions under which mining 
was done in its own territory were the same as the conditions in 
stopes 2 and 3 west, and that the same number of men would break ap- 
proximately the same amount of ore in the said stopes as in the stopes 
on its own claims; that during the period inquired about the total 
output from ail the mines, including stopes 2 and 3 west, was from 
25 to 40 tons per day; and that by dividing the whole output from 
ail the mines by the total number of men employed, and thus ascer- 
taining the average output per man, and by multiplying the average 
output per man by the number of men wliom the jury miglit tind 
were employed in stopes Xos. 2 and 3 west, while they were being 
W'orked, the jury could thus ascertain the number of tons of ore 
taken from said stopes Nos. 2 and 3 west, within the plaintiff's terri- 
tory. This offer of proof was rejected, and an exception was saved. 
At another stage of the trial the défendant also ofîered in évidence 
a book kept by it, which was known as its milling or assay book, 
flrst having supplemented the offer by testimony to the following 
effect: That, during the period covered by the alleged trespass 
(that is to say, from about Septem.ber 1, 1891, to about August 1. 
1892). ores were received by the défendant by rail at its mill, which 
was some distance from the mines, in a mixed state, which came 
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from différent localities on the G-olden Keward and Silver Case 
claims and from stopes I^Tos. 2 and 3 west, underneath the Bonanza 
claim; that thèse ores were first crushed and roasted, and by that 
means were prepared for the chlorination barrels ; that the ore was 
sampled and assayed immediately before it was placed in the chlori- 
nation barrels, and that it was also sampled and assayed after it had 
undergone the process of chlorination, the resuit of the two assays 
showing what amount of the precious metals therein contained was 
saved by the process and what amount was lost; and that a faitliful 
record of thèse assays was kept in its milling or assay book during 
the entire period aforesaid. The cross-examination of witnesses 
in connection with the offer of the assay book developed the fact, 
however, that the ores thus mixed and assayed came from ail parts 
of the defendant's territory which it was then engagea in working, 
as well as from stopes Nos. 2 and 3 west, underneath the plaintiff's 
claim, that some of the ores thus assayed came from a locality three- 
fourths of a mile distant from stopes ]Sîos. 2 and 3 west, and that 
1,000 feet intervened between those stopes and other localities from 
which ore was drawn which entered into the aforesaid assays. Be- 
sides, there was other évidence introduced which tended to show 
that while the trespass was in progress the défendant company 
failed to keep a daily record of the number of cars of ore taken from 
its mines, and the locality from whence it was derived, as it had done 
prier to the commission of the trespass, and that it had also lilled 
up stope No. 3 west, and had closed the entrance thereto, and had 
blasted out the timbers after the stope was exhausted, which was 
an unusual proceeding among miners. The assay or milling book 
was rejected when the same was offered, and an exception was like- 
wise saved. The two exceptions thus noted hâve been argued at 
considérable length in this court, and, as the merits thereof involve 
an application of the same gênerai rules of évidence, it bas been 
deemed most convenient to consider them together. 

As a gênerai rule, any évidence is admissible which bas a rea- 
sonable tendency to establish a material fact in controversy, pro- 
vided the évidence is not of a hearsay character or other wise in- 
compétent. Insurance Go. v. Weide, 11 Wall. 438, 440. If testimony 
is relevant to an issue, it is generally admissible, and the courts 
will not ordinarily consider its weight, but will leave that question 
to be determined by the jury. This gênerai rule, however, is sub- 
ject to the important qualification that testimony which does hâve 
some tendency to establish a material fact may be rejected by a 
trial judge, and should be rejected, when its admission will hâve 
a tendency to divert the attention of the jury from the précise is- 
sues involved in the case, and protract the trial beyond reasonable 
limits. This limitation of the gênerai rule requiring ail relevant 
testimony to be admitted, to which we bave last alluded, is not 
only reasonable in itself, but it is well supported by the authori- 
ties. Schradskv v. Stimson, 40 U. S. App. 455, 22 G. G. A. 515, and 
76 Fed. 730; Wentworth v. Smith, 44 N. H. 419; Lincoln v. Manu- 
faeturing Go., 9 Allen, 181, 187; Phillips v. Town of Willow, 70 
Wis. 6, 34 N. W. 731; Parker v. Publishing Go., 69 Me. 173; Thomp- 
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sort V. Bowie, à Wall. 463, 471; 1 Greenl. Ev. § 62, and cases tliere 
cited. The professed «bject which the défendant had in yiew in 
tendering proof of the total number of men who were employed in 
its mines during the period of the trespass, and in offering its 
milling or assay book, was to show by the first item of proof the 
total amount of ore taken from stopes Nos. 2 and 3 west, and by 
the second item, or by the assay book, the richness or assay value 
of such ore. It is obvions that the probative value of the testimouy 
which was thus offered depended altogether upon the assumption 
made in the one instance that a miner could extract the same 
quantity of ore each day whether he worked in stopes Nos. 2 and 
3 west, or in any of the numerous stopes and drifts where ore was 
being mined within the defendant's claims, and ui)on an assump- 
tion made in the other instance that ail the ores which were mixed 
and assayed during the period in controversy were of about the 
same value, no matter from what source the same were derived. 
If the testimony in question had been admitted, therefore, it is 
clear that the plaintiff would hâve been entitled to show the fallacy 
of each of thèse assumptions, naraely, that the character of the 
rock in which the ore was imbedded, or the facilities for getting 
at it and extracting it, were such that more ore could be obtained 
in a single day from stopes Nos. 2 and 3 west than from other stopes 
within the defendant's territory, and that the ores taken from 
stopes 2 and 3 west were of much greater value than the other ores 
that were mined on the defendant's claims, with which they had 
been mixed. In other words, if the objectionable testimony had 
been admitted, it would hâve led necessarily to a lengthy inquiry 
before the jury as to the quantity and value of the ore found iu 
ail of the defendant's workings within the Golden Keward and Sil- 
ver Case claims, and as to the character of the rock in which the 
ore within said claims was imbedded, and as to the facilities which 
existed during the period of the trespass for extracting it. As 
nearly six weeks were consumed in ascertaining the amount and 
value of the ore extracted from the two stopes on the plaintift's 
claim, which were the principal issues involved, it is apparent that 
the triai would hâve been interminable, and that the attention of 
the jury would hâve been unduly distracted, had the trial couri; 
admitted évidence which would hâve permitted such issues to be 
raised with respect to the ore mined on the defendant's claims dur- 
ing the period of the trespass. Besides, it would hâve been not 
only unfair but extremely prejudicial to the plaintiff, if, after the 
défendant had opened its case and made considérable progress 
therein, a class of testimony had then been admitted which would 
hâve compelled the plaintiff, for its own protection, to make a care- 
ful examination of the stopes, levels, and drifts within the defend- 
ant's territory, even if such an examination was then possible, for 
the purpose of showing in rebuttal what was the amount and value 
of the ore which the défendant had obtained within its own claims 
while stopes Nos. 2 and 3 on the plaintifl's claim were being worked. 
The answer of the défendant was simply a gênerai déniai of the 
trespass, and the plaintiff had no reason to anticipate the produc- 
97 F.— 2T 
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tion of such prpof as was tendered by the défendant for the pur- 
pose of establishing the quantity and value of the ore that had 
been taken from the plaintiff's territory; nor was the plaintiiï 
under any obligation to make préparations in advance to meet and 
rebut such évidence. Eules of évidence will sometimes be relaxed 
on the ground of necessity, — that is to say, because of the impos- 
sibility of obtaining proof which has a more direct bearing on the 
issue involved than that which is tendered; but in the présent in- 
stance the évidence which was offered by the défendant company 
could not hâve been admitted with any propriety on the ground 
of necessity. The record shows that there was an abundance of 
direct évidence to establish both the quantity of the ore, and the 
richness of the same, that had been taken from stopes Nos. 2 and 
;î west. The défendant offered direct testimony (being that of its 
superintendent, and that oî its miners who had worked in the two 
stopes on tlie plaintiff's claim) showing the quantity of ore taken 
from those stopes. It also introduced a record of assays, which 
were made by its own superintendent, of the ores in stopes Nos. 2 
and 3 west while it was working the same. The quantity of OBe 
contained in thèse stopes could also be computed with reasonable 
accuracy by référence to their dimensions. Moreover, both parties 
entered thèse stopes after the présent suit was instituted, and se- 
lected samples from the side walls, and had them assayed, and in 
this way were able to establish with great certainty the richness 
of the ore 'ÇKhich the stopes had contained. Haiving such direct 
évidence at its command, the défendant company had no right to 
f ortify it by évidence of the kind above indicated; which would 
hâve introduced numerous collatéral issues, and lengthened the 
trial indeflnitely. We are of opinion, therefore, that the trial court 
properly excluded the testimony to which the foregoing discussion 
relates. 

Several exceptions were taken by the défendant during the trial to 
the admission of expert testimony, and, as considérable prominence 
is given in the brief to thèse exceptions, they will be hère noticed. 
The évidence to which the exceptions are addressed is of the fol- 
io wing character, and it was admitted under the f oUowing cir- 
cumstances: Prof. Walter P. Jenney, a mining engineer and geol- 
ogist who had had large expérience in that capacity in the Black 
Hills of South Dakota since the year 1875, was caUed as a witness 
by the plaintiff company. He stated in a gênerai way his famil- 
iarity with the ore deposits that are found in the locality where 
the Bonanza, Golden Eeward, and Silver Case claims are located, 
and that he had examined stopes Nos. 2 and 3 west, in the Bonanza 
claim, since they had been excavated, and had computed the num- 
her of cubic feet of rock that had been removed from the stopes, 
and that in the course of such examination he had taken samples 
of the mineral-bearing ore which he found in the side walls of said 
stopes and in the drifts leading thereto, and had had the samples 
assayed. Other witnesses, it seems, had preceded him, who had 
worked in stope No. 3 while it was being excavated by the défend- 
ant, and who had deseribed the character of the ore found therein; 
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classifying it, in miners' language, as "brown ore," and in some 
instances as "kidney ore," and in other instances as "blue ore." 
Prof. Jenney's attention was called to this testimony which had 
been adduced, and, on the assumption that the character of the ore 
extracted had been correctly described by the miners, he was asked 
if he was able to form a judgment as to the gênerai character of the 
ore body that had been removed from stope Ko. 3. To this question 
an objection was interposed, but it was overruled by the court, and 
an exception was saved. Other questions of a like character were 
also asked, and the witness was permitted to answer the same. 
In reply to such questions Prof. Jenney expressed the opinion, in 
view of his own examination of the stope and the testimony of the 
miners, that the ore that had been taken from stope No. 3 "was a 
clean body of ore, and of high grade." He further testified in the 
same connection that in his opinion tlie value of the ore that had 
been extracted from stope No. 3 would average in value 75 per cent, 
of the average assay value of that ore which he had liimself taken 
from the side walls of the stope and caused to be assayed. He 
placed a lower value on the ore body found in the stope, because 
the samples selected by himself, in his judgment, were of a better 
grade than the whole ore body would average. The witness from 
whom this évidence was elicited was certainly compétent, by rea- 
son of his training and expérience, to form an opinion on the sub- 
ject to which the inquiries were addressed which would be more 
reliable than an opinion formed by a person who lacked his spe(ùal 
knowledge, training, and expérience. Moreover, we think that the 
testimony of the miners concerning the kind of ore that had actu- 
ally been extracted from the stope, coupled with the knowledge 
which the witness had acquired by a personal examination of the 
locality and by the sélection of samples from the side walls, re- 
moved the opinion, which was expressed, from the fleld of spécula- 
tion and conjecture, and entitled it to great weight as a scientiflc 
déduction from known facts. The plaintifï had no means of pro- 
ducing better évidence of the richness and value of the ore that 
had been mined on its claim, because it was taken without its 
knowledge or consent, and without any opportunity on its part to 
hâve the same assayed, and it might well object to having the 
value of the ore assessed according to assays that had been inade 
by the défendant company. We think, therefore, that the testi- 
mony in question was clearly admissible, within the rule applicable 
to the introduction of expert testimony which has heretofore been 
recognized and applied by this court and bv many other courts. 
Eaiiway Co. v. Edwards, 49 U. S. App. 52, 24 C. C. A. .SOO, and 78 
Fed. 745, and cases there cited; Railway Co. v. Hall, 32 U. S. xipp. 
60, 14 C. C. A. 153, and 66 Fed. 868; Edward P. Allis Co. v. Colum- 
bia Mill Co., 27 U. S. App. 583, 12 C. C. A. 511. and 65 Fed. 52; Hardy 
V. Merrill, 56 N. H. 227; Mercer v. Vose, 67 N. Y. 56. 

Another exception was saved by the défendant to the introduc- 
tion of certain évidence, which deserves a brief notice. The plaintiiî 
company was allowed to show the average assay value, as made by 
a compétent assayer, of certain samples of ore that had been taken, 
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as it seems, by Prof. Jenney and some other persons from the side 
wall^ of^tope No. 3 west, and adjoining drifts in the Bonanza claim, 
after the trespass was discovered. The proof was offered, evidently, 
to establish the value of the ore body that had been removed by the 
défendant from stope No. 3, but its admissibility for that purpose is 
challenged by the défendant. It is insisted, in substance, that the 
admission of évidence showing that the average value of samples 
of ore taken from the inside of stope No. 3 was |41.75 per ton, and 
that the average assay value of other samples taken from places im- 
mediately adjoining the stope was $48.69 per ton, was an error 
prejudicial to the défendant, which warrants a reversai. The record 
recites, however, that, before the average assay value of thèse samples 
was proven, it was shown that ail the samples of ore taken from 
outside of the stope were taken immediately adjacent thereto, as 
it had been worked ont by the défendant, and that the ore bodies 
from which said samples were derived were of the same gênerai 
character as the ore mined ont of said stope, and a continuation 
of the same ore body. The record also shows that, when the aver- 
age assay value of the several samples was admitted in évidence, 
the trial judge cautioned the jury that the average assay value was 
not to be taken as an absolute mathematical démonstration of what 
the value of the ore body in stope No. 3 was, but that the proof 
was admitted simply for their considération, and that they should 
give it such weight as they thought it ought to receive; first consid- 
ering whether the samples were fairiy représentative of the body of 
the ore that had been extracted from the stope. In view of the lo- 
cality from which the ore samples were taken, and its proximity to 
the stope, and in view of the caution administered by the court 
when the objectionable testimony was admitted, it cannot be suc- 
cessfuUy claimed that an error was committed. The testimony cer- 
tainly had a marked tendency to establish the grade of the ore 
which the défendant company had appropriated. 

This brings us to a considération of the most important conten- 
tion of the défendant company, namely, that the action was tried 
throughout by the lower court under an erroneous view of the meas- 
ure of damages which was applicable to the case. The Code of 
South Uakota provides (Comp. Laws Dak. 1887, § 4603) that: 

"Th« détriment eaused by the wrongful conversion of Personal property is 
presumed to be: (1) The value of the property at the time of the conversion 
with interest from that time; or, (2) where the action has been prosecuted 
with reasonable diligence, the highest marliet value of the property at any 
time betwéen the conversion and the verdict, without interest, at the option 
of the injured party; and, (3) a falr compensation for the time and money 
properly expended in pursuit of the property." 

The trial court held, in substance, that the aforesaid statute gave 
the plaintiff the right to elect to take the value of the ore when 
the suit was instituted; and it accordingly instnicted the jury to 
assess the value of the ores that had been wrôngfully appropriated 
by the défendant company "as of the month of November, 1895," 
and to award the value of the same at the mouth of the mine, with- 
out interest, and without deducting the cost of breaking and ele- 
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vating the ore, if they found the trespass to hâve been committed 
willfuUy and intentionally, but to deduct such expenses from the 
value of the ore at the mouth of the mine if they were satisfled that 
the trespass was committed unintentionally while the défendant sup- 
posed that it was within its own territorj'. The court declined to 
instruct the jury, as it was requested to do by the défendant, that 
the value of the ores should be assessed as of the date of their con- 
version, "with interest from that time to the date of the trial" ; the 
conversion having taken place between September 1, 1891, and Au- 
gust 1, 1892. In this connection it should also be stated that the 
amended complaint on which the case was tried was flled on Sep- 
tember 22, 1896, and the original complaint on November 20, 1895. 
In the amended complaint the plaintiff claimed damages in the 
sum of 1220,000, "and interest at the rate of seven per cent, per 
annum from November 20, 1895." During the progress of the trial, 
and before the plaintiff's case was concluded, it asked and obtained 
leave to strike ont the aforesaid claim for interest which was con- 
tained in the amended -complaint; thus leaving a prayer for dam- 
ages in the sum of $220,000. The défendant objected to the amend- 
nient, and saved an exception. Before the amendment was allowed, 
the trial court gave the défendant leave, however, to make a show- 
ing that the amendment would take it by surprise, but the record 
recites that it failed to make such a showing. Moreover, before 
the amendment was allowed, the plaintiff made a shovi'ing, at con- 
sidérable length, that, after the discovery of the dépressions on 
the surface of its claim, it had taken prompt action to discover the 
trespass, and had brought the necessary légal proceedings to main- 
tain its rights, and had prosecuted the suit at bar, after it was 
brought, with ail reasonable diligence. The showing of diligence so 
made was satisfactory to the trial court, and induced it to allow 
the claim for interest to be expunged from the amended complaint. 
The showing made in this behalf, as disclosed by the record, bas 
also served to convince this court that from the time the trespass 
was discovered the plaintiff exercised commendable diligence in the 
assertion of its rights, and is not ehargeable with négligence or any 
unnecessary delay. It is manifest, we think, that the trial court, 
in permitting the interest claim to be expunged from the amended 
complaint under the circumstances aforesaid, was not guilty of an 
abuse of its discretionary powers, and further discussion of that 
point is unnecessary. The substantial question to be considered is 
whether the statutory rule for the assessment of damages for the 
conversion of personal property which prevails in South Dakota is 
fairly applicable to the case at bar. If it is, then we perceive no 
error in the varions proceedings above detailed. This court has 
twice decided, as a proposition of gênerai law, and, as we think, 
in accordance with the decided weight of authority on that point, 
that a person who invades another's property, and appropriâtes and 
removes therefrom valuable ore or timber, and does so in the honest 
belief that it belongs to him, or that he has the right to appropriate 
it, can only be held liable to the true owner of the converted prop- 
erty, if it is ore, for its value as it was in place (that is to say, in 
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the mine before it was broken dowii), whereas, if the trespass was 
committed willfully and intentiôrially, or if the trespasser was so 
far négligent as to justify an inference that he acted knowingly 
and intentioiially, then he may be held liable for the value of the 
ore taken, with interest thereon from the date of the conversion ; 
such value to be estimated at the mouth of the mine, without any 
allowance for the expenses which the trespasser may hâve incurred 
in breaking and raising it. Mining Co. v. Turck, 36 U. S. App. 208, 
220, 221, 17 C. 0. A. 128, and 70 Fed. 294; Durant Min. Co. v. Percy 
Consol. Min. Co., 35 C. C. A. 252, 93 Fed. 166. See, also, E. E. Bolles 
Wooden-Ware Oo. v. U. S., 106 U. S. 432, 1 gup; Ct. 398; Benson 
Min. Co. v, Aita Min. Co., 145 U. S. 428, 12 Sup. Ct. 877. It must 
he conceded, however, that it is compétent for a state to change 
any of the common-law rules for the assessment of damages for an 
injury done to either real or personal property situated within its 
borders, or for the wrongful conversion of personal property there 
located, and that when such rules are modifled by state législation 
the local law must be enforced both by the state and the fédéral 
courts. Railroad Co. v. Hogan, 27 U. S. App. 184, 11 C. C. A. 31. 
and 63 Fed. 102; Gregor v. Hyde, 27 U. S. App. 75, 10 C. C. A. 290, 
and 62 Fed. 107; Bank v. Basuier, 27 U. S. App. 541, 12 0. C. A. 
517, and 65 Fed. 58. While it must be conceded that the suit at bar 
is in form an action for trespass upon real property, yet we are 
persuaded that this fact is not a conclusive reason why the state 
Btatute relative to the assessment of damages for the wrongful cou- 
version of Personal property should be held inapplicable. In an 
action for trespass on realty, it is permissible, both under the Code 
of Procédure and at common law, to recover damages for the wrong- 
ful conversion of personal property, as well as for an injury done 
to the realty, when the taking and conversion of personal property 
are coïncident with the injury done to the realty, or are the resuit 
of the same act or a continuons séries of acts. In such cases the 
two kinds of damage may be recovered under one and the same count, 
where both species of damage are properly alleged and claimed. Coke 
Co. V. Reitz, 14 Ind. App. 478, 39 N. E. 541, and 43 N. E. 46. In the 
case at bar the trial, as we hâve before stated, resolved itself into 
an inquiry as to the amount and value of ore that had been broken 
down in two stopes, which the défendant company subsequently re- 
moved and converted to its own use. It was not claimed that an 
injury had been done to the realty, except by the conversion of the 
ore; nor was any such damage assessed by the jury, or authorized 
to be a;ssessed, under the instructions which were given by the trial 
court. The wrong complained of , for which compensation was de- 
manded, was the unlawful conversion of the mineral-bearing ores 
after they had been broken down and converted into personalty. The 
action, thërefore, was in its essence a suit for the wrongful conver- 
sion of personal property, notwithstanding the fact that the com- 
plaint also charged a trespass upon real property. In view of thèse 
considérations, we are of opinion that the statutory rule for the as- 
sessment of damages which entitles a plaintiff in the state of South 
Dakota, whose property has been there wrongfully taken and con- 



CHICAGO G. W. EY. CO. V. PRICE. 423 

verted, to demand "the highest market value of the property at any 
time between the conversion and the verdict, withoiit interest," pro- 
vided the action has been prosecuted with reasonable diligence, was 
properh' applied in the case now in hand. We can conceive of no 
sufficient reason why the form of the action sliould deprive a plaintiff 
of the beuefit of the rule, when, as in the présent instance, it tran- 
spires tliat the action is essentially one for the wrongful conver- 
sion of Personal property, and when no other kind of damage is re- 
covered. 

It is claimed by the défendant company that as improvements 
in the method of extracting the precious iiietals from such ores as 
are involved in the présent controversy had reduced the cost of ré- 
duction between September 1, 18!)1, when the trespasses began, and 
Xovember 20, 1895, when the suit was instituted, thereby making 
the ore more valuable in the market at the later date, the rule for 
the assessment of damages which was applied, giving tlie plaintiff 
the value of the ore on November 20, 1805, operated to its préjudice. 
Tliis is doubtless true; but, on the other hand, it may be said that 
by electing to take the value at the later date the plaintiff thereby 
sacrificed a large sum, amounting to several thousand dollars, on 
account of interest which he would hâve been entitled to recover had 
he thought proper to take the value of the ores at the time of their 
conversion. Thèse considérations, however, are unimportant, if the 
plaintiff has reeeived no greater compensation for the wrong com- 
mitted than he is entitled to demand under the laws of the state 
where it was committed; and we feel confident that such is the fact, 
when the local statute above quoted is properly construed and applied. 

This action, as we hâve before intimated, was tried at unusual 
length, and doubtless at great expense to both parties. It seems to 
hâve been fairly and thoroughly tried, each party producing ail the 
relevant testimony which it could obtain by the utmost diligence 
and research. We flnd no sufficient cause for doubting the substan- 
tial accuracy of the verdict which was rendered by the jury, or for 
believing that a more just resuit would be obtained by another trial. 
It would hâve been a misfortune, we think, if an error had crept into 
the record of such importance as to require a reversai of the judg- 
ment, but we are satisfled that no such error was committed. The 
judgment below is therefore afflrmed. 
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(Circuit Court of Appeals, Eiglith Circuit. October 9, 1899.) 
Xo. 1.162. 

1. EviDEKCB— Expert Testimony. 

Tiie question wlietlier tlie rough and uneven condition of a railroart 
traciv would be likely to cause a coupling pin to be tlirown out wliilc a 
train was goiug down grade over sneli trac-1;, and tlius part tlie train, is 
a proper one for expert testimony; and tbe opinion of an exporieneed 
railroad engineer, shown to bave been tamiliar witb the track at tbe time, 
may be reeeived as that of one better qualilied to iovm au opinion tbau 
tbe members of the jury. 
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2. Triai — Réception of Evidence — Discrétion of Coubt— Evidence. 

The admission in rebuttal of cumulative testimony, in support of testi- 
mony in rebuttal tliat had been received without objection and was not 
contradicted, was largely discretionary; and, if it was erior, it was error 
without préjudice, and constitutes no ground for a reversai, 

8. SaME — DlHECTION OF VERDICT. 

While there Is always a preliminary question for the judge, before a 
case can be properly submitted to the jury, as to whether or not there is 
any substantial évidence upon whieh the jury can properly render a ver- 
dict in favor of the party producing it, and, if there is no such évidence, 
it is the duty of the court to direct a verdict against such party, it is only 
when the évidence leaves the materia] facts admitted or undisputed, and 
only when thèse facts are such that reasonable men, in the exercise of 
an honest and impartial judgment, can fairly draw but one conclusion 
from them, that the court may properly withdraw the case from the jury. 

4. Rkview on Appeal — Finding op Jury— Proximatb Cause dp Injurt. 

The proximate cause of an injury is the primary moving cause, without 
whieh it would not hâve been inflieted, but whieh, in the natural and 
probable séquence of events, and without the interposition of any new or 
independent cause, produces the injury; but what constituted the primary 
cause of an injury, within such définition, in a particular case, is ordinarily 
a question for the jury, and when they laave determined it from évidence 
Whieh is either conflieting, or from whieh reasonable men might diaw 
différent conclusions, an appeliate court oannot reverse their flnding be- 
cause it mlght draw a différent conclusion from the same évidence. 

5. Railroads— Action for Injury op Employé— Pindings dp Jury. 

A treight train, while going down a grade approaching a station, parted, 
and when tlie engine stopped at the station there was a collision between 
the two sections, in whieh a tank of gasoline was burst, and the oil ran 
ont over the ground and across the tracl£S. It was in the night, and 
when the conductor came forward with bis lantern there was an explo- 
sion, in whieh he was Ivilled. In an action against the railroad company 
to reeover for his death there was évidence tending to show that the track 
was in bad condition, whieh might hâve caused the parting of the train, 
but such évidence was contradicted. There was also conflieting évidence 
as to whether the explosion was caused by the conduçtor's lantern or 
otherwise, and upon other material questions. Held, that a finding by 
the jury that the bad condition of the track was the proximate cause of 
the injury could not be dlsturbed by an appeliate court. 

6. Contribotory Négligence — Biirden op Pkoof— Rolb in Fédéral Courts. 

The rule of the fédéral courts is settled and uniform that contributory 
négligence is an affirmative défense, whieh must be established by a pré- 
pondérance of évidence, and this requirement is not changed by the fact 
that a différent rule prevails in the courts of the state where the cause 
of action arose. 

7. Mastbr and Servant— Assumption of Risk. 

The dangers from a détective railroad track must hâve been so obvions 
and threatening to a servant engaged in the opération of trains thereon 
that a reasonably prudent man in hls situation would hâve avoided them, 
in order to charge him with having assumed the risli by continuing in the 
service. 

8. Trial— Questions for Jury. 

Although the testimony of a witness upon an Issue is not contradicted, 
where the only person who could hâve contradicted him is dead, and it is 
shown that the witness gave inconsistent testimony on a previous occa- 
sion, it is proper to submit the Issue to the jury. 

9. Appeal — Questions Presented by Record- Bill op Exceptions. 

The correctness of the ruling of the trial court in refusing to direct a 
verdict or of instructions given or refused cannot be reviewed where ail 
the évidence contained in the record is given in narrative form, and the 
eertificate thereto is limited to the statement that "the foregoing is sub- 
stantially ail the évidence." 
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In Erroi* to the Circuit Court of the United States for the North- 
ern District of lowa. 

On the night of May 4, 1896, L. C. Price was a conductor in charge of a 
freight train of the Chicago Great Western Railway Company which was run- 
ning from Chicago, in the state of Illinois, to Dubuque, in the state of lowa. 
The train consistée! of 22 loaded cars. Sycamore is a clty in Illinois, on this 
railroad, about 57 miles west of Chicago. There Is a hill about two miles 
east of this city, so that the railroad is on a descending grade nearly ail the 
way from the top of this hill to the water tank at Sycamore. As the train 
came over or down this hill and into Sycamore, it parted, and wbon the 
engine and the forward section of the train stopped at the water tank in 
Sycamore the rear section crashed into it. There were some large dimension 
stones on the rear car of the forward section when the collision occurred 
which perforated a tank in the forward end of the rear section, and gasoline 
or some other inflammable liquid poured forth from the opening. On a spur 
track opposite this tank, and about eight feet south of it, was a dining car. 
The liquid flowed ont upon the grouud, ran across thè spur track under the 
dining car, and spread over the ground on the south side of it. When the col- 
lision occurred, the conductor, Price, was on the caboose at the rear end of 
the train. He took bis lighted lantern, and went forward to attend to the 
train. The inflammable fluid took tire, there was an explosion, and when the 
fire was extinguished the dead body of Price was found lying on the ground 
south of the dining car. Annie M. Price, the administratrix of the conduetor's 
estate, and the détendant In error, brouglit this action for his death in behalf 
of his widow and next of kin, pursuant to the provisions of the statutes of 
Illinois, which permit the maintenance of such actions when death bas re- 
sulted from the wrongful act or omission of a party. She alleged in her com- 
plaint that the death of Price was caused by the failure of the plaintifC in 
error, the Chicago Great Western Itailway Company, to use ordinary care to 
keep its roadbed and railroad track in proper condition, and by its négligence 
in other respects. The company denied thèse allégations of the complaint, 
and averred that the death of Price was the resuU of his own carelcssness. 
The case was tried, and a verdict was returned and a judgment was rendered 
against the railway company for ■S3,500. The writ of error challenges this 
Judgment on various grounds, which will be considored in the opinion. 

D. J. Lenehan and D. E. Lyon (D. W. Lawler, on the brief), for 
plaintiiï in error. 

J. W. Jamison (William Smyth, Henry Eickel, and E. H. Crocker, 
on the brief), for défendant in error. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

After several witnesses had testified that the roadbed and the 
railroad track of the plaintiff in error from the top of the hill east 
of Sycamore to the water tank in that city, where the collision oc- 
curred, were in a poor condition; that some of the ties were rotten, 
and that many of the spikes were loose or lost; and after Charles 
A. Field had testified that he was a locomotive engineer, that he 
had been in the employment of the plaintiff in error for 11 years, 
that he was running a suburban train from Chicago to Sycamore 
at and before the time of the accident, that he knew the condition 
of the road from the top of the hill to the water tank, that it was 
in bad condition, and would sway a train as it passed over it, — the 
trial court permitted him to testify, over the objection of the com- 
pany, that the rough and uneven condition of the track was liable 
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to throw a pin out, and thus to part a train, and tMs ruling is as- 
signed as error. This déclaration was not tàe statement of any 
fact, but the communication of the opinion of tlie witness as to 
the effect of the rougliness of tlie road. The rule undoubtedly is 
that a witness must state facts, and not opinions, but there is an 
exception which arises out of the necessity of the case that is as 
flrmly established and as well known as the rule. It is that the opin- 
ions of witnesses possessing peculiar skill or knowledge of the sub- 
ject-matter may be received in évidence whenever the facts are such 
that inexperienced persons are likely to prove incapable of form- 
ing a correct judgment without such assistance. The trial court 
was of the opinion that the testimony of this witness f ell under the 
exception to the rule, and we are not convinced that there was 
any error in this view. The line of démarcation between compétent 
and incompétent expert testimony is not always clear and definite, 
and judgments ought not to be reversed on account of the réception 
or rejection of such testimony unless there was a clear violation 
of the rule. It is not probable that the farmers, mechanics, and 
business men wlio composed the jury in this case were as capable 
of fonning a judgment upon the effect of a rough railroad upon the 
links and pins with which the cars of a freight train are fastened 
together as a locomotive engineer who had been operating a rail- 
road train for years. Motey v. Granité Co., 36 U. S. App. 682, 689, 
20 O. C. A, 366, 370, 371, and 74 Fed. 155, 159; Railway Co. v. Ed- 
wards, 49 U. S. App. 52, 56, 24 C. 0. A. 300, 302, and 78 Fed. 745, 
747; Fireman's 1ns. Co. v. J. H. Mohlman Co., 62 U. S. App. 287, 
291, 33 C. C. A. 347, 349, and 91 Fed. 85, 87; Clifford v. Richardson, 
18 Vt. 620, 627. There were like objections to similar testimony of 
other witnesses, but for the reasons stated above we hâve reached 
the conclusion that they were properly overruled, and that the évi- 
dence of thèse witnesses was properly received. 

The theory of the défendant in error at the trial was that the lire 
was communicated to the flowing liquid, and that the explosion was 
caused, by lire from the dining car which stood on the spur tracli 
about eight feet south from the tank from which the inflammable 
fluid escaped. The theory of the plaintiff in error was that the fire 
was set to the liquid by Price's lighted lantern, and that it was his 
négligence in approaching the iluid with this light in his lantern 
that caused the fatal resuit. In order to prôve that the theory of 
the défendant in error was unfoundéd, the railroad company intro- 
duced évidence to the effect that no fire and no coals were taken or 
escaped from the dining car. The plaintiff in error complains that 
the court subsequently permitted the administratrix to prove by one 
Hibbard, who was a locomotive engineer, that he had pulled tanks 
of gasoline with his engine, that brakemen with lighted lantems 
had inspected leaking tanks, and that he never knew of a case in 
which the light from a brakeman's lantern caused the liquid to take 
lire. The objection to this testimony was that it was not proper tes- 
timony in rebuttal. But the record shows that the testimony of 
another witness to the same effect had already been received in re- 
buttal, without challenge, before this objection was presented, and 



CHICAGO G. W. BY. CO. V. PRICE. 427 

tliat tliis testimony was not contradicted; sO that no préjudice could 
hâve resulted fiom the cumulative évidence of tiae subséquent wit- 
ness. If tiie admission of liis testimony was error, it was error 
witliout préjudice, and no ground for reversai. 

It is assigned as error tliat witnesses were permitted to testify in 
rebuttal tliat they saw a danger signal— a red fiag — betvveen Syca- 
more and tlie top of tlie hill a montli or more before the accident 
occurred. But the entire question of the condition of the railroad 
at this place, of the repairs that had been made upon it during many 
months prior to the accident, and of the daily work of the section 
men upon it was before the jury, and the testimony upon every phase 
of it was in conflict. Tliis testimony would hâve been compétent 
if it had been introduced in chief , and in this state of the case a 
trial court has mudi discrétion in the admission of rebutting testi- 
mony. It was guilty of no such abuse of this discrétion hère as 
would warrant a reversai of this judgment. 

There are other assignments of error regarding the admission 
and rejection of évidence. They hâve ail been carefully examined, 
and found to be untenable. They are either disposed of by the views 
which we hâve already expressed, or they are of insuflicient im- 
portance to warrant their statement and discussion. 

, The chief reliance of counsel for the plaintiff in error is not upon 
their objections to the testimony. It is upon their contention that 
the court below shouM hâve instnicted the jury to return a verdict 
in favor of the railway company. They insist that there were many 
questions presented by the évidence and submitted to the jury which 
it was error for the court to refuse to décide, and that, if it had 
decided any one of them, the logical and unavoidable resuit would 
hâve been a peremptory instruction in favor of the company. The 
assignments of error which refer to this matter are numerous and 
voluminous. They assail varions portions of the charge of the court, 
its refusai to grant numerous requests for instructions, and its fail- 
ure to peremptorily instruct the jury in favor of the company. But, 
when they are carefully analyzed, they ail corne to this: that for 
one reason or another the court erred because it did not direct a 
verdict for the railway company. Before entering upon a discussion 
of the questions which thèse assignments présent, it is well to call 
to mind the established rules by which they must be determiried. 
It is conceded that at the close of the évidence there is always a 
preliminary question for the judge before the case can be properly 
submitted to the jury, and that is whether or not there is any sub- 
stantial évidence upon which the jury can properly render a verdict 
in favor of the party who produces it, and that, if there is no such 
évidence, it is the duty of the court to direct the jury to return a ver- 
dict against him. Commissioners v. Clark, 94 U. S. 278, 284; North 
Pennsylvania K. Co. v. Commercial Nat. Bank, 123 U. S. 727, 733, 
8 Sup, et. 266; Eailroad Go. v. Converse, 139 U. S. 469, 11 Sup. Ct. 
569; Laclede Fire-Brick Mfg. Co. v. Hartford Steam-Boiler Inspection 
& Insurance Co., 19 U. S. App. 510, 515, 9 C. C. A. 1, 4, and 60 Fed. 
351, 354; Gowen v. Harley, 12 U. S. App. 574, 585. 6 C. C. A. 190, 
and 56 Fed. 973; Motey v. Granité Co., 36 U. S. App. 682, 686, 20 
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C. C. A. 366, 368, and 74 Fed. 155, 157; Kailway Go. v. Belliwitli, 
55 U. S. App. 113, 121, 28 C. 0. A. 358, 362, and 83 Fed. 437, 441. 
But it is equally -well settled that it is only when the évidence leaves 
the material facts admitted or undisputed, and only when thèse 
facts are such that reasonable men, in the exercise o£ an honest 
and impartial judgment, can fairly draw but one conclusion from 
them, that the court may properly withdraw the case froni the jury. 
If the évidence relative to the material facts is contradictorj', or if, 
from the admitted or established facts, the unprejudiced minds of 
reasonable men may well draw différent conclusions, it is the duty 
of the court to submit the issues to the jury. Eailway Go. v. Jarvi, 

10 U. S. App. 439, 451, 3 C. C. A. 433, 438, and 53 Fed. 65, 70; 
Fuel Co. V. Danielson, 12 U. S. App. 688, 696, 6 C. 0. A. 636, 640, 
and 57 Fed. 915, 920; Drake Vi Stewart, 40 U. S. App. 173, 178, 22 
C. 0. A, 104, 107, and 76 Fed. 140, 143; Railway Co. t. Ives, 144 U. 
S. 408, 417, 12 Sup. Ct. 679; Eailroad Co. v. Converse, 139 U, S. 469, 

11 Sup...Ot. 569; Bailroad Co. v. PoUard, 22 Wall. 341. Bearing thèse 
familiar rules in mind, let us consider the claims of the plaintiff in 
error. 

It is claimed that the court was wrong in submitting to the jury 
the questions whether or not the railroad track was in bad condi- 
tion where the train parted, betwfeen the top of the hill east of 
Sycamore and the water tank in that city, whether or not the poor 
condition of the track caused the train to part, and whether or not 
the négligence of the company in tlie care of this track was the 
proximate cause of the flre, the explosion, and the death of Price. 
The charge of error in submitting the first two questions is refuted 
by the fact that flve witnesses testifled that in portions of this track 
many of the ties were rotten, and that many of the spikes which 
should hâve held the rails to them were loose, or entirely out, so 
that, as some of them said, the rails would sink into the ties and 
roadbed as trains passed over them; and four witnesses testifled 
that the roughness and unevenness of this track, produced by the 
rotten ties and loose rails, had a tendency either to throw pins or 
break couplings as heavy freight trains passed over it. AU this 
testimony was contradicted, it is true, but, after ail, it was ample 
to raise a dispute over thèse issues, and to make it the imperative 
duty of the court to submit them to the jury. The third question 
— the question whether or not the roughness of the road was the 
proximate cause of the flre, the explosion, and the death-^must be 
considered in the light of the flnding which the jiiry must hâve 
made that the company was négligent in the care of this portion 
of its railroad. The proximate cause of an injury is the primary, 
moving cause, without which it would not bave been inflicted, but 
which, in the natural and probable séquence of events, and without 
the interposition of any new or independent cause, produces the 
injury. The nature of this cause, its relation to its éffect, and the 
difficulty and perplexity which often condition its discovery, hâve 
been so frequently and exhaustively considered and illustrated by 
this court that a mère référence to some of the oroinions which treat 
of thèse subjects will amply elucidate the brief définition we hâve 
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given, and will render its further considération hère both unnec- 
essary and unprofltable. Kailwav Co. v. Elliott, 12 U. S. App. 381, 
386. 5 C. C. A. 347. 349, and 55 Fed. 949; Insurance Co. v. Melick, 
27 U. S. App. 547, 552, 553, 12 C. C. A. 544, 547. and 65 Fed. 178, 181; 
Eailway Co. v. Callaglian, 12 U. S. App. 541, 547, 6 C. C. A. 205, 208, 
and 56 Fed. 988, 991. The question hère is not whether or not, in 
our opinion, the roughness of the track was the proximate cause 
of the explosion and the death, but whether or not ail reasonable 
men of unprejudiced minds would draw that conclusion from the 
facts of this case; for, if they would not, the question was properly 
subniitted to the jury. In Eailway Co. v. Kellogg, 94 U. S. 469, 
474, 476, Mr. Justice Strong, who delivered the opinion of the court, 
said: 

"The txue rule is that what is the proximate cause of an injury is ordi- 
narily a question for the jury. It is not a question of science or of légal 
knowledge. * * * in the nature of things, there is in every transaction 
a succession of events more or less dépendent upon those preeeding, and it is 
the province of a jury to look at this succession of events or facts, and ascer- 
tain whether they are naturally and prohably connected with each othor by a 
continuons séquence, or are dissevered by new and independent ageucies; and 
this must be determined In view of the circumstances existing at tlie time." 

To the same effect are Insurance Co. t. Melick and Eailway Co. 
V. Oallaghan, supra. Now, it is common knowledge that the burn- 
ing of cars, the ignition and explosion of inflammable liquids car- 
ried upon them, and the death of men who ride in or on them are 
sometimes caused by the collision of engines or of the cars Which 
compose the trains which they draw. In the case at bar the rail- 
road was found by the jury to hâve been rougli and uneven. There 
was évidence that this roughness tended to break a coupling or 
throw a pin in a heavy train as it passed over it. Such a train 
parted as it was running over this rough track. The separated 
sections collided, and tore open a tank of inflammable fluid which 
the train carried, and the liquid fiovved out. There was a rule of 
the Company which required the rear brakeman to be on the top of 
his train as it came down the hill to the place of this collision, and 
another rule which made it the duty of the conductor to enforce 
the former rule. The rear brakeman testified once that he was in 
his place on the top of the train, and he afterwards testified that 
he was not there, and that thèse rules were violated by the con- 
ductor's direction. There was testimony that the conductor was 
warned of the danger of approaching the flowing liquid with his 
lantern after the collision, and that the witness who gave this tes- 
timony had stated that he gave him no such warning. It was 
night. Engines carry flre to draw their loads, and trainmen carry 
lights in their lanterns to see their trains. The conductor walked 
along the side of the train with his lighted lantern in his hand, as 
is customary in the night, for the purpose of discharging his duty 
of watching and attending to the property in his charge. The 
inflammable liquid which had spread over the ground took flre, 
exploded, and killed him. There was testimony that flre could not 
hâve been communicated to it from the dining car. There was tes- 
timony that it could not bave been communicated from the lantern. 
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In this state of the case, can any one say that ail reasonable men 
would draw the conclusion thàt the roughness of the railroad was 
not the primary moving cause which produced this fatal resuit; 
that the final explosion and death would hâve occurred if the rail- 
road had been Sound, solid and smooth; or that the flre, explosion, 
and deat;h were produced by some ne:w and independent cause, 
whicli was not itself brought about by the roughness of the road, 
but which turned aside the natural séquence of events, and pro- 
duced the terrible disaster? A studious and careful examination 
of this question in the light ot the évidence in this record has 
forced us to the conclusion, whatever might hâve been our opinion 
upon the original issue of cause and effect, that it cannot be truth- 
fully answered in the affirmative. The proximity of the uneven 
road, the rotten ties, and loose rails, and the négligence which 
permitted their existence, to the explosion and the death, is too close, 
their probable connection in the relation of cause and effect is too 
great, and there is too much doubt whether there was any act or 
négligence of the conductor which affected thé natural séquence 
of events between them, and constituted a new and independent 
cause of the fatal resuit, to warrant any other conclusion. The 
question whether or not the négligence of the company was the 
proximate cause of the death of Price was rightfully submitted to 
the jury. 

It is 8ài(} that this is a transitory action, that its cause arose in 
the state of Illinois, that the rule in that state is that the complainant 
must allège and prove that the party injured was without fault on 
his part, and that the court below was in error because it did not 
charge the jury in this case to return a verdict for the company 
on the ground that the défendant in error did not plead or prove 
that the deceased was not guilty of négligence which contributed 
to his death. But the rule of the national courts is settled and 
uniform that contributory négligence is an affirmative défense, 
which must be established by a prépondérance of évidence. It 
may appear frorp. the testiinony introduced by the plaintifE, or from 
that presented by the défendant, but, in the absence of ail évidence 
on the subject, it is no fault or defect pf the plaintiff's case that 
be fails to plead or prove that the défense of contributory négli- 
gence does not exist. , In the jurisprudence of the national courts 
he is not called upon to establish the négative. Eailroad Co. v. 
Gladmon, 15 Wall. 401, 406; Railroad Co. v. Horst, 93 U. S. 291. 
299; Eddy V. Wallace, 4 U. S. App. 364, 273, 1 C. G. A. 435, 440, and 
49 Fed. 801, 804. 

Another daim is that, if the ties were rotten, if the spikes were 
loose or lost, and if the railroad was rpugh and uneven, and tbere- 
fore dangerous, Price must hâve known it, and must bave assumed 
the risk and danger of its condition, and that the court erred be- 
cause it did riot so instruct the jury, and because it left the ques- 
tion of his assumption of tlie risk for their détermination. It was 
the duty of the railroad company to exercise ordinary care to fur- 
nish a reasonably safe railroad, and to use ordinary care to inspect 
and to keep it in a reasonably safe condition for the opération of 
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trains upon it. When the conductor, Price, entered upon or con- 
tinued in the employment of the company he assumed ail the risks 
and dangers of his occupation which vvere known to liim, and ail 
which a reasonably prudent man in his situation would hâve known. 
But the degrees of care on aceount of a détective railroad which 
the law required of the railway company and of the conductor were 
différent. It was the duty of the former to inspect and care for it. 
It was the duty of the latter to operate his train over it carefuUy. 
In the conduct of his train, and in the absence of knowledge, or of 
reasonable means of knowledge or notice, to the contrary, he had 
the riglit to assume that the company had discharged, and would 
continue to discharge, its duty in the care of the track. Moreover, 
the opportunities of the two parties to know the decayed condition 
of the ties and the looseness of the rails were not the same. The 
company, through its section men, passed slowly over thèse ties and 
rails daily for the express purpose of examining and repairing this 
railroad. The conductor rode rapidly over the road, with his mind 
and care directed to the opération of his train. His lips are closed. 
What he knew and what he ought to hâve known of the defects of 
this railroad must be inferred from the facts and circumstances 
which are established by the testimony of others. Again, there 
was évidence tending to show that repairs were being made upon 
the road just east of Sycamore shortly before the accident, and, even 
if the conductor knew that the road was rough and dangerous, he 
may hâve assumed that it was being repaired, and that it would 
be in a safe condition before he passed over it again, There were 
other conductors operating trains over this détective portion of the 
railroad, and they continued in their employment. Tlie rule is that 
the danger from the defects of the railroad or machinery furnished 
the employé must hâve been so obvions and threatening that a 
reasonably prudent man in his situation would hâve avoided them, 
in order to charge the injured servant with contributory négligence 
because he continued in the discharge of his duty, and thereby as- 
sumed the risks. Railway Co. v. Jarvi, 10 U. S. App. 439, 450, 3 
G. C. A. 433, 437, and 53 Fed. G5, CD; Kane v. Eailwav Go., 128 IJ. 
S. 91, 94, 9 Sup. et. 16; Eailroad Co. v. McDade, 135 IJ. S. 554, 570, 
573, 10 Sup. et. 1044; Oook v. Eailwav Co., 34 Minn. 45, 24 N. W. 
311; Myers v. Iron Co., 150 Mass. 125", 22 K. E. 631. In the light 
of the légal principles to which we hâve referred, the évidence in 
this case left the extent of the knowledge of the decayed ties, the 
loose rails, and the détective road, and of the risks and dangers 
therefrom, with which Price was chargeable under tlie law, in a 
state too uncertain and indefinite to warrant the trial court in with- 
drawing the question of his assumption of thèse risks from the jury. 
There was a rule of the company which required the brakemen 
to be on the top of their train as it came down the hill into Syca- 
more, and which directed the conductors to see that their brakemen 
complied with this rule. There were on this train an engineer, a 
head brakeman, a rear brakeman, and the conductor, Price. The 
rear brakeman testified that Price told him not to go ont on the 
top of the train as it came down into isycamore, and that lie and 
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Price remaÎBed on the rear platform of the caboose until tlie colli- 
sion occurred. On cross-examinatiori he did not deny that he had 
testifled before the coroner's jury that he was on the top of the 
train about two miles east of Sjcamore, and that he was ont there 
ail the time until he arrived at Sycamore; nor that he had also tes- 
tifled that he was on the platform of the caboose during this time. 
There was uncontradicted testimony that, if he had been in his 
proper place on the top of the train, and if he had discovered that 
the train had parted, he could hâve set the brakes on the rear sec- 
tion, and could hâve prevented the collision. None of the trainmen 
discovered the parting of thé train until the collision occurred. The 
court instructed the jury that, if Price told the rear brakeman not 
to go on the top of the train, if he did not go, and if he would hâve 
been able to stop the rear section of the train, and prevent the colli- 
sion, if he had been there, then they would be justifled in finding 
négligence on the part of Price. He charged them that, if the acci- 
dent was caused or aided by the failure of the rear brakeman to be 
on the top pf the train, and if his failure to be there was due to the 
instructions of Price, those. facts would be a défense to this action, 
and their verdict must be for the railway company. He added: 

"If, however, the évidence falls to satlsfy you that Mr.' Price told Mr. 
Stewart [who was the rear brakeman] not to go on top of the train, even if 
Stewart did not go on the top of the train, if. the fact was not dus to the 
négligence of Price, but of Stewart açting witliout the direction or contrary 
to the dirèbtion of Price, thàt would be négligence of Mr. Stewart, and not 
chargeable to'Mr. Price, as contributory to the accident." 

This portion of the charge is assigned as error, and it is insisted 
that the évidence hère conclusively shows that Price was guilty of 
contributory négligence, and that the court should hâve instructed 
the jury to that effect. There are two reasons why we are unable 
to sustaih this assignment. , One is that the testimony of the rear 
brakeman as to his position was so contradictory, and the motive 
for hini to excuse his o^n delinquency, by laying the fault on one 
whose lips were closed forever, so strong, that we are by no means 
convinced that ail reasonable men would conclude from this évi- 
dence that Price told him not to obey the rules of the company. 
He testifled at one time that he was on the top of the train ail the 
way from a point two miles east of Sycamore until he reached 
the city, and at another time that he was on the rear platform 
of the caboose during ail this time. Both of thèse statements were 
not true, and, if he testifled falsely on one material issue, the jury and 
the court were permitted to disbelieve his testimony upon another. 
The credibility of such a witness, and the effect that should be given 
to his testimony, were questions peculiarly within the province of 
the jury. Another reason why the assignment cannot be sustained 
is that, if it were conceded that it was Price's négligence which pre- 
vented the rear brakeman from occupying his place on the top of 
the train, it is so doubtful, under the évidence, whether or not he 
would hâve discovered the parting of the train before the collision, 
if he had been on the top of it, so that he would hâve stopped tlie 
rear section; in other words, it is so doubtful whether or not the neg- 
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ligence of Price contributed to tlie accident and deatli that tlie 
court could not propeiiy hâve taken tliat question froni tlie jur-y. 
The évidence does not disclose where the head biakeman was as 
the train came down the hill into Sycamore; but his place was on 
the top of the train, and on the forward end of the train, and the 
presumption is that he was in that place, and was there discharging 
his duty. The train contained 22 cars, and it paried 7 cars from 
the engine. Yet neither the head bralceman nor tlie engineer dis- 
covered the break until the collision occurred. In this state of the 
case it is at least as probable that the rear brakeman would not 
as that he would hâve discovered the break in season to hâve pre- 
vented the collision if he had been on the top of the train. In other 
words, if Price was guilty of négligence hère, there is as niueh 
ground for reasonable men to conclude that his négligence did not 
as that it did contribute to the injury, and the question of his con- 
tributory négligence was, therefore, for the jury, and not for the court. 
After the collision occurred, Price took his lantern, and went for- 
ward on tlie south side of the train, to learn what had happened, 
and to care for the property in his charge. The engineer of the 
waterworks at Sycamore testifled that, as the conductor was walk- 
ing along the side of the train towards the escaping liquid, whose 
flowing was audible, he said to him, "You had better not take your 
lantern if you are going up there; you might set it on fire;" but 
that the conductor went on with his lighted lantern, and was killed. 
This witness had testiiied to the saine facts before the coroner's jury. 
Two witnesses came, who said that between the time when this 
engineer gave his testimony before the coroner's jury and the time 
of the trial he had told them that he was mistaken in his testi- 
mony before the coroner's jury, and that lie did not warn Price not 
to approach the flowing liquid with his lighted lantern. There 
were also two witnesses who testifled to the effect that a lire in 
a lighted lantern such as the conductor carried would not ignite 
gasoline or a like inflammable fluid wliicli had leaked ont of a tank 
upon the ground if the lantern was supplied with a globe, and was 
in good order. The court submitted the question to the jury 
whether or not Price received the warning, and whether or not, 
under ail the circumstances of the case, he was guilty of contribu- 
tory négligence in going forward with his lighted lantern to the 
place where the liquid liad flowed out over the ground. It is in- 
sisted that this was error, and that the court should hâve instructed 
the jury that his act in approaching the flowing liquid with his 
lantern was négligence which contributed to his death, and which 
entitled the railway company to a verdict. But when the collision 
occurred it was the duty of Price to go forward along his train, 
to flnd out what damage had been donc, to prevent more injury, 
and to protect and préserve the contents of the tank, and the other 
property on his train. It was night. He could not see clearly 
without his lighted lantern. Whether or not he was warned of the 
danger of approaching the escaping fluid was a disputed question 
under the évidence. There was testimony that the gasoline could 
not hâve been ignited from the dining car, and that it could not 
07 F.-28 
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have been flred from the lantern, and yet it burned. The disputed 
questions of fact were for the jury. In this medley of contradic- 
tions and uncertainties, how could the court say that ail reasonable 
men must conclude that this conductor, who walked forward by 
the side of the train with his lighted lantern in the usual way, in 
the discharge of his duty, exposed himself without ordinary care 
to dangers which a reasonably prudent man would hâve perceived, 
and that he thereby cohtributed to his own death? It could not 
rightfully say so, and it did not say so. There was too much doubt 
what facts reasonable men would find existed under this conflict- 
ing testimony, and what déductions they would draw from the facts 
which they did flnd, to àllow a court to pursue any other course. 

The discussion and décision of the questions which were present- 
ed in this case are now concluded. Their considération has led to 
repeated readings of the évidence and of the charge of the court, 
and our conclusion is that the trial was full and fair, that there 
was no error in the admission or réjection of évidence, and that 
the charge of the court was not only a correct déclaration of the 
principles of law involved, but a clear, terse, and logical présenta- 
tion and application of them to the salient issues of the case. If, 
however, we had been led to doubt the correctness of any of those 
portions of the charge of the court which hâve been challenged, 
or of its refusai to direct a verdict for the défendant, or to give 
any of the refused requests for instructions presented to it on ac- 
count of any of the reasons alleged by the counsel for the plaintifif 
in error, the judgment could not hâve been reversed upon the rec- 
ord before us. The correctness of ail thèse rulings dépends upon 
the évidence before the trial court. The record discloses the fact 
that only a portion of this évidence has been returned to us. That 
which is found in the bill of exceptions and in the record is in 
narrative form, and the certiflcate is limited to the statement that 
"the foregoing is substantially ail the évidence." A certiflcate that 
the substance of the évidence is returned is not suiHcient to war- 
rant the appellate court in reversing a judgment on the ground 
that the trial court refused to direct a verdict. Kailroad Co. v. 
Washington, 4 U. S. App. 121, 131, 1 C. 0. A. 286, 292, and 49 Fed. 
347, 353; Kailway Co. v. Harris, 27 U. S. App. 450, 457, 12 C. C. A. 
598, 603, and 63 Fed. 800, 805; Taylor-Craig Corp. v. Hage, 32 U. S. 
App. 548. 16 C. C. A. 339, 340, and 69 Fed. 581, 582; Association v. 
Shryock, 36 U. S. App. 658, 664, 20 C. C. A. 3, 6, and 73 Fed. 774, 777. 
"The burden of proof to show that there was no évidence to war- 
rant a charge is on him who asserts an error of that character; 
and, if he would maintain his claim, he must either présent ail the 
évidence to the appellate court, so that the reviewing court can see 
for itself what the évidence was, or he must présent a bill of excep- 
tions which has the certiflcate of the trial court that no évidence 
of the character in question was presented to it." U. S. v. Patrick, 
36 U. S. App. 645, 656, 20 C. C. A. 11, 17, and 73 Fed. 800, 806. 

The judgment below is afiirmed. 
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GEEE V. BOAKD OP COM'RS OF OURAY COUXTY. 

BOARD OF OOM'RS OF OURAY COIJNÏY v. GEER. 

(Circuit Court of Appeals, Bighth Circuit. October 9, 1899.) 

Nos. 1,193, 1,194. 

1. Municipal Bonds— CoNSTiTUTiOK.UiiTY op Statdtb— Refundikg Bonds. 

Const. Colo. art. 11, § 6, as amended in 1888, which prohibits tlae créa- 
tion of indebtedness by counties -witliout a favorable vote of the electors, 
does not apply to the refundins of debts; and the act of April 17, 1889 
(Sess. Laws Colo. 1889, pp. 31, 32, § 2), authorizing counties to refund 
their judgment and bonded debts, wa.s not unconstitutioual because it 
failed to make a favorable vote of eleetors a condition précèdent to the 
issue of refunding bonds. 

2. Same— Sdbject of Statute. 

Such act, which is entitled "An act to enable the several counties of 
the State to refund their bonded debt which was inatured or may here- 
after niat\n-e and to issue bonds in satisfaction of judgments and inatured 
bonds," is not in violation of the provision of the constitution of Colorado 
(article 5, § 21), that no bill shall contain more than one subject, which 
shall be clearly expressed in its title; the subject being the refunding of 
county debts, which includes both judginents and bonds. 

3. Samk — Rkfkrencb to Pkior Statdtb. 

Neither is the provision of section 4 of the act, which requires the taxes 
for the payment of bonds issued to be levied as provided in a former act, 
the title of which is given, void, under Const. Colo. art. 5, § 24, providing 
that "no law shall be revived or amended, or the provisions thereof ex- 
tended or conferred, by référence to its title only, but so much thereof as 
is revived, amended, extended or conferred shall be re-enacted and pub- 
lished at length." 

4. Same— AcT for Raising Revenue. 

Such act is not one for raising revenue, witliin the meaning of Const. 
Colo. art. ."», § 31, requiring that such bills shall originate in the house of 
représentatives; and the fact that it originated in the senate does not, 
therefore, affect its validity. 

5. SAMa— Défenses— JuDGMBNT as EsTOprEi.. 

In an action against a county on its bonds issued in satisfaction of a 
judgment against it, such judgment couclusively estops the county from 
niaking the défense that the original indebtedness upon wliieh the judg- 
ment was rendered was in excess of the amount which it could legally 
incur under the limitations imposed by tiie constitution of the state. 

6. Same— Effect of Récitals. 

As agaiust a bona fide purchaser liefore maturity of negotiable bonds 
of a county, containing récitals that they were issued, by virtue of a 
statute, in satisfaction of ju<lgments which had been rendered against 
the couuty in courts of record, the county cannot deny tlie existence of 
such judgments. 

7. Pleaoing— Unnecessary Averments in Complaint. 

Unnecessary averments in a complaint require proof that would not 
hâve been essential if the pieading liad been couiined to tlie indispensable 
allégations onlj', when such averments constitute an essential part of the 
cause of action as stated. If the cause is well stated without tliem, they 
may be disregarded as surplusage, and do not affect the issues. 

Caldwell, Circuit Judge, dissenting. 

In EiTor to the Circuit Court of the United States for the District 
of Colorado. 

The writs of error In this case challenge a judgment in favor of the board of 
county commissioners of the county of Ouray wliich was rendered in an 
action brought by Robert C. Geer to enforce the collection of overdue coupons 
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eut from certain. refunding bonds issued by that county. The plaintifC, Geer, 
In his complaint alleged that prior to May 1, 1890, the défendant, the county 
of Ouray, was Indebted to varions persons, who had brought actions and had 
recovered judgments against It In courts of compétent jurlsdiction for the ag- 
gregate amount of $200,000; that for the purpose of paylng thèse judgments 
the county Issued and delivered to Its judgment creditors its bonds and cou- 
pons In compllanee wlth the terms of an act of the législature of the state of 
Colorado approved Aprll 17, 1889 (1 Mills' Ann. St. 1891, §§ 945-948); that 
the creditors accepted thèse bonds In pàyment of their judgments; that the 
bonds contained this récital: "This bond is issued by the board of county 
commissioners of said Ouray county, under and by virtue of an act of the 
gênerai assembly of the state of , Colorado entltled 'An act to enable the sev- 
eral counties of the state to refund their bonded debt which has matured, or 
may hereafter mature, and to issue bonds in satisfaction of judgments and 
matured bonds,' approved Aprll 17 th, À. D. 1889, in satisfaction at par of 
judgments and aecrued interest thereon which hâve been rendered in the courts 
of record in this state against Ouray county aforesaid;" and that he had be- 
come the owner for value of that part of this issue of bonds to which the 
coupons in suit were attached. The county answered this complaint. In its 
answer it pleaded eight separate défenses. The court sustalned a demurrer 
to the entire answer. Thereupon the défendant amended the sixth and sev- 
enth défenses, the plairitiff demurred to them as amended, the court overruled 
that derûUrrer, the plaintifC flled a replication, the défendant demurred to the 
repllcatlon, and the court overruled the demurrer to the rephcation and ren- 
dered judgment for the county. Each party has sued out a writ of error. 
The plaintiff; Geer, asslgns the overruling of his demurrer to the amended 
sixth and séventh défenses, and the sustaining of the demurrer to his replica- 
tion, as error; and the county insists that the court erred when it sustained 
the demurrer to its second, third, fourth, and flfth défenses. Thèse défenses 
are stkted and treated in the opinion. 

A. E. Pattison (William Story, on the briefs), for Robert C. Geer. 
C. S. Sigfrid and Thomas 0. Brown (Lyman I. lïenry, on the briefs), 
for the county of Ouray. 

Before CALDWELL, SA:NB0RN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The first error alleged by the county is that the court below did 
not sustain the second défense pleaded in its answer. That défense 
was that the act of Aprll 17, 1889, which provided that "the board of 
county commissioners of any county in this state, against which a 
judgment has been or may be rendered in any of the courts of record 
in this state, may issue its bonds in satisfaction of such judgment 
and aecrued interest thereon, dollar for dollar; such bonds to draw 
interest at not to exceed eight per centum per annum" (Sess, Laws, 
Colo. 1889, pp. 31, 32, § 2), was void, and did not authorize the 
issue of the bonds in question, because section 6 of article 11 of the 
constitution of Colorado, as amended in 1888, prohibited the créa- 
tion of the debt evidenced by thèse refunding bonds without a favor- 
able vote of the electors of the county. The question has already 
been determined in this court. The answer to the proposition is 
that the prohibition of the constitution of Colorado' is against the 
création of a debt by loan, and the mère exchange of the judgments 
against a county for its refunding bonds créâtes no debt by loan, 
or in any other way. The debts existed before as well as after the 
exchange. The judgments and the bonds are nothing but the légal 
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évidences of the existence of thèse debts, and the exchange of the 
one for the other merely changes the fonn of the obligations. In 
Board v. Platt, 49 U. S. App. 216, 220, 25 0. G. A. 87, 89, and 79 
Fed. 567, 569, the question of the validity of refunding bonds issued 
under this very act of 1889 was presented to this court, consid- 
ered, and decided. The statement which précèdes that opinion con- 
tains a complète eopy of section 6, art. 11, of the constitution of 
Colorado as it was amended in 1888. A careful considération of 
that section after exhaustive argument forced us to the conclusion 
that the constitution of Colorado imposed no limitation or prohibi- 
tion upon the power of the législature to authorize municipal or 
quasi municipal corporations to refund their debts. It is sufflcient 
to say now, without again reciting at length the section of the con- 
stitution in question, or enlarging upon what seems to us its évi- 
dent meaning, that the briefs and arguments in this case hâve 
only served to strengthen and deepen the conviction of the correct- 
ness of the ruling in the Platt Case, which in the meantime bas 
been repeatedly afflrmed and applied to other cases of the sanie 
character. E. H. RoUins & Sons v. Board of Com'rs of Gunnison Co., 
49 U. S. App. 399, 411, 26 G. C. A. 91, 98. and 80 Fed. 692, 698; 
City of Huron v. Second Ward Sav. Bank, 57 U. S. App. 593, 604, 
30 C. C. A. 38, 44, and 86 Fed. 272, 278. The resuit is that section 
6, art. 11, of the constitution of Colorado, as amended in 1888, does 
not limit the power of the législature of that state to empower mu- 
nicipal and quasimunicipal corporations to refund their debts with- 
out a vote of the people; and the act of the gênerai assembly of 
Colorado of April 17, 1889, which empowered counties to refund 
their judgment and bonded debts was not unconstitutional because 
it failed to make a favorable vote of the electors a condition pré- 
cèdent to the issue of the refunding bonds. 

The third défense of the county was that the act of 1889 was 
void because it violated section 21, art. 5, of the constitution of 
Colorado, which reads: 

"No blll except gênerai appropriation billg shall be passed containing more 
than one subject, whieh shall be elearly expressed in its title; but i£ any 
subjeet shall be embraced in any act which shall not be expressed in the title, 
such act shall be void only as to so much thereof as shall not be so expressed." 

The title of the bill in question was : 

"An act to enable the several counties of the state to refund their bonded 
debt which has matured, or may hereafter mature, and to issue bonds in sat- 
isfaction of judgments and matured bonds." 

The aUeged vice of the act is that it contained more than one 
subject, in that it embraced the subject of refunding county debts 
evidenced by bonds, and the subject of refunding county debts evi- 
denced by judgments. If this is a vice, it is not perceived why a 
bill to enable the counties of the state to refund their debts evi- 
denced by bonds alone would not be equally obnoxious to the pro- 
hibition of the constitution; for the debt evidenced by each bond 
is a différent debt and a différent subject from that evidenced by 
every other bond, in the same sensé that a county debt evidenced 
by a judgment is a différent subject from one evidenced by a bond. 
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The deliberate enactments of législatures cannot be WhiSitled down 
the wind on sucli frivolous pin points as this. The object of tbis 
constitutional provision was twpfold. It wag to prevent surrepti- 
tious législation, the insertion of enactments in, biUs which were 
not indicated bj; their titles, and to forbid the treatment of incon- 
gruous subjects in the same act. It never was intended to prevent 
the législature from treating ail the varions branches of the same 
gênerai subject in one law, or from inserting in a single act ail the 
législation germane tô its principal subject. Travelers' Ins. Co. v. 
Oswego Tp., 19 U. S. App. 321, 332, 7 C. C A. G()9, 676, and 59 
Fed. 58, 64; City of Omaha v. Union Pac. Ey. Co., 36 U. S. App. 
615, 623, 20 C. C. A. 219, 223, and 73: Fed. 1013, 1017; City of South 
St. Paul V. Lamprecht Bros. Co;s 31 C C. A. 585, 587, 88 Fed. 449, 
451; Clare V. People, 9 Golo. 122, 125, 10 Pac. 799; Canal Co. v. 
Bright, 8 Colo. 144, 149, 6 Pac. 142; People v. Goddard, 8 Colo. 432, 
436, 7 Pac. 301; Tabor v. Bank, 27 F. ;S. App. 111, 10 Ç. C. A. 429, 
and 62 Fed. 383; Johnson v. Harrison, 47 Minn. 575, 577, 50:N. W. 
923; Montclair v. Eamsdell, 107 U, S. 147, 2 Sup. Ct. 391; Cooley, 
Const. IJm. (6th Ed.) pp. 169-172, and cases there çjted. The gên- 
erai subject of the act of 1889 was the refunding of county debts. 
Judgments, bonds, and warrants are différent focms of such debts; 
and the refunding of any or ail county debts is.but one gênerai sub- 
ject, and may well be embraced in a single act. The fact that but 
two branches of this gênerai subject — the refunding of judgments 
and bonds — are treated in this act does not render it obnoxious 
to the inhibition of the constitution. It is not a valid objection to 
the act of 1889, under section 21, art. 5, of the constitution, that 
it treats of refunding both judgments and bonds, because the refund- 
ing of judgments against counties and the refunding of their bonds 
are bût branches of a single subject, — the gênerai subject of refund- 
ing county debts. 

The fourth défense was that section 4 of the act of 1889 was 
Toid because it was in conflict with section 24 of article 5 of the 
constitution of Colorado, which reads: 

"No laW shail be revived, or amended, or the provisions tliereof extended 
or conferfêd by référence to its title only, but so trnieli tliereof as is revived, 
amended, extended or conferred, sliall be re-enacted and published at length." 

Section 4 of the act of 1889 provided that the necessary taxes to 
pay the bonds and coupons issued under that act should be levied 
at the proper time, and then contained this provision, which, it is 
claimed, is obnoxious to the section of the constitution we bave 
quoted: ; 

"And sueh tax shall be levied as provided for the levy and collection of taxes 
in the act entitled 'An act to enable the geveral counties of the state to fund 
their floqting indebtedness,' approved February 21, 1881." 

There is more than one reason'why this contention cannot be 
successfully maintained. If it were conceded that the clause 
quoted from section 4 violâtes the section of the constitution hère 
in question, the only effect of that concession would be that the 
provisions of the act of 1881 with référence to the levy of the taxes 
to pay the bonds and coupons issued under the act of 1889 would 
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not be extended so as to authorize that levy. Now, tlie only essen- 
tial provision of the act of 1881 on tliis subject is that the "taxes 
sliall be levied and collected as other taxes." 1 Mills' Ann. Ht. 
€olo. p. 707, § 941. But the provisions of section 4 are ample to 
warrant the levy and collection of the taxes to pay thèse bonds 
and coupons in the same Avay that other taxes are levied withont 
the extension of the act of 1881. They require the necessary levies 
to be made, and âx the times when they shall be made, and the 
gênerai statutes of the state impose upon the board of connty 
commissioners the duty "to apportion and order the levying of 
taxes as provided by law." Id. p. 750, § 71)1. So that the act of 
1889 is valid and operative if the claim of the county hère is cou- 
ceded. Moreover, tlie position of counsel for the connty leads to 
a resuit so unreasonable and absurd that courts should hesitate long 
before adoptiug it. If the clause of the act of 188!) whicli refers 
to the act of 1881 for the method of levying and coUecting the 
taxes which it authorizes is void because that part of the act of 
1881 referred to was not re-enacted and published at leugth, then 
the portion of the act of 1881 relating to this subject is nnconsti- 
tutional and void because that act provides that the taxes named 
in it shall be levied and collected as other taxes, and it does not 
re-enact and publish at length the gênerai laws of the state which 
prescribe the method of the levy and collection of other taxes. 
Constitutions and statutes should be reasonably iuterpreted. and 
a reasonable construction of section 24 of article 5 will hardly lead 
to a resuit so absurd. We are, however, spared the discussion and 
décision of this question, because the fédéral courts nniformly 
follow the construction given by the highest judicial tribunal of 
the state to the constitution and statutes of that state, where no 
question of gênerai or commercial law, and no (juestion of right 
under the constitution and laws of the nsition, is involved (Madden 
V. Lancaster Co., 27 U. S. App. 528, 5.'Î5, 12 C. C. A. 5()(). 570, and 
65 Fed. 188, 192); and, under the construction repeatedly given by 
the suprême court of Colorado to the section of the constitution 
under considération, the obnoxious clause of section 4 of the act 
of 1889 was not in conflict with it. The act of 1889 was a gênerai 
law of the state of Colorado on the subject of refunding county 
indebtedness, and the suprême court of Colorado liolds that it was 
not the purpose or effect of this constitutional provision to require 
a re-enactment or republication of the provisions of the gênerai 
laws of the state when référence is made to them in later statutes 
for a définition of rights, or for a spécification of the lawful method 
of procédure under the subséquent laws. Kailroad Co. v. Nestor, 
10 Colo. 403. 408, 414, 15 Pac. 714; Edwards v. Kailroad Co., 13 
Colo. 59, 66-69, 21 Pac. 1011; People v. Banks. (i7 N. Y. 5(58 ; People 
T. Mahaney, 1-3 Mich. 481, 496. The demurrer to the fourth dé- 
fense was properly sustained. 

The fifth défense was that the act of 1889 was void because it 
was a bill for raising revenue, and it originated in the senate, in 
violation of section 31, art. 5. of the constitution of Colorado, 
which reads, "Ail bills for raising revenue shall originate in the 
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house of représentatives; but the senate may propose amendments, 
as in case of other bills." But a bill for raising revenue, within 
the meaning of this provision of the constitution, is one whicli pro- 
vides for the levy and collection of taxes for the purpose of paying 
the officers and of defraying the expenses of the government. This 
act was not of that character. Its main purpose was to authorize 
certain quasi municipal corporations to ref und their debts. The 
provisions for the levy and collection of taxes which it contained 
were mère incidents to the gênerai refunding législation which it 
carried. The probability is that they did not even increase the 
taxes which the counties were required to levy. for they were 
bound to lay taxes to pay their debts and the interest upon them 
before as well as after they were refunded. Thèse provisions raise 
no revenue for the government, but, on the other hand, the act 
expressly provided that the moneys derived from the levies made 
under it should not be appropriated to pay the offlcers of the state 
or of the county, or to defray the expenses of governing the peo- 
ple, but should be set apart and applied exclusively to pay the 
bonds and coupons issued under it for the purpose of refunding 
the debts of the counties. There was no merit in this défense. 

The sixth défense was that the debts upon which the judgments 
which were paid by the refunding bonds were rendered were in- 
valid because the county had reached the constitutional limit of 
its indebtedness before those debts were incurred, and this fact 
was not presented to, nor its légal effect adjudicated by, the court 
in the actions in which the judgments were entered. But the 
plaintif!:', Geer, holds bonds and coupons issued in payment of thèse 
judgments. He stands in privity with the plaintifls in those judg- 
ments, to the extent that- he may invoke and rely upon every pre- 
sumption and estoppel of which they might hâve availed them- 
selves; and in an action between the same parties, or those in 
privity with them, upon the same claim or demand, a judgment 
upon the merits is conclusive, not only of every matter offered, but 
of every admissible matter which might hâve been offered, to sus- 
tain or defeat the claim or demand. "A judgment by default is 
just as conclusive an adjudication between the parties of what- 
ever is essential to support the judgment as one rendered after 
answer and contest" (Last Chance Min. Co. v. Tyler Min. Co., 157 
U. S. 683, 691, 15 Sup. Ct. 733); and in rendering thèse judgments 
against this county the courts necessarily detërmined that the 
debts upon which they are based were not in excess of the consti- 
tutional limitation; that the board of county commissioners had 
lawful authority to, and that it did in fact, incur them; and that 
they constituted lawful obligations of the county. Ail thèse ques- 
tions were considered, the authorities which treat of them were 
examined and reviewed, and this wholé matter was disposed of, in 
the opinion of this court in Board v. Platt, 49 U. S. App. 216, 324, 
25 C. C. A. 87, 92, and 79 Fed. 567, 572, where the reasoning which 
led to the décision, and a citation of the authorities upon which it 
rests, may be found. The conclusion at which we arrived in that 
case, and to which we still adhère, was expressed in thèse words: 
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"In an action to enforee the collection of a judgment or the collection oî 
bonds or coupons issued in payment of a judginent against a municipal or 
quasi municipal corporation, the judgment conelusively estops tbe coriwra- 
tion from making the défense that the original indebtedness evidenced by it 
was in excess of the amoimt which the corporation had the power to crcate, 
under the limitations of the constitution of the state in which it was incor- 
porated." 

The seventh défense was that there ne ver were any judgments 
in payment or satisfaction of which the bonds were issued. This 
is a good défense against the bonds in the hands of the original 
creditor who accepted them in exchange for tlie indebtedness of 
the county to him, upon which he had obtained no judgments. 
The plaintiff replied to this défense, however, that he had acquired 
the bonds and coupons for value, before maturity, without notice 
of any defect in them, and that he paid the considération for his 
purchase in reliance upon the récital which was contained in each 
bond, that it was issued, by virtue of the act of 1889, "in satisfac- 
tion at par of judgments and accrued interest thereon which hâve 
been rendered in the courts of record in this state against Ouray 
county aforesaid." The act of 18S9 empowered the board of county 
commissioners to issue thèse bonds in satisfaction of judgments 
against the county. The board could not do tliis until ithad flrst ascer- 
tained and decided what judgments there were against the county. 
Thus the law, by its very terms, necessarily vested the power in, 
and imposed the duty upon, this board to détermine whether or not 
the judgments existed, in satisfaction of which it issued the bonds. 
The entry of the judgments was a condition précèdent to the ex- 
ercise of the power to issue the bonds, — a condition whose exist- 
ence it was the duty of the board to ascertain before it issued them. 
It discharged this duty. It searched and found that the judg- 
ments existed. It issued the bonds in payment of the judgments, 
and it certified on the face of each bond that it was issued in sat- 
isfaction of judgments against the county "by virtue of" the act 
of 1889. A bona fide purchaser has bought and paid for thèse 
obligations in reliance upon this certiflcate. It is now too late for 
this county to prove its falsity, to defeat the bonds. As against 
an innocent purchaser, a quasi municipal corporation cannot deny 
the certificate of its authorized officers that its bonds were issued 
by virtue of an act to refund its indebtedness, and prove that it 
had no indebtedness to refund, and that the bonds were issued to 
build a sugar factorv (West Plains Tp. v. Sage, 32 U. S. App. 72.5, 
736, 16 0. C. A. 553, 558, and 69 Fed. 943, 946), or that the alleged 
indebtedness which they were issued to pay was void or flctitious, 
or did not exist (Citv of Huron v. Second Ward Sav. Bank, 57 U. S. 
App. 503, 604, 30 C.'C. A. 38, 43, and 86 Fed. 272, 277). Nor can a 
county which was empowered to issue bonds to satisfy judgments 
against it deny the certiflcate of the officers empowered to émit 
ttiem, that they were issued in satisfaction of those judgments, and 
prove that there never were any judgments to satisfy, in order to 
defeat the bonds in the hands of au innocent purchaser. The ré- 
citals of officers who are invested with authority to détermine 
when conditions précèdent to the issue of negotiable bonds are 
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complîed with, and with power to issue tliem upon tbe fulflUment 
of sucli conditions, that they hâve been sent forth "in pursuance 
of," or "in conformity with," or "by virtue of" the statute which 
authorizes their issue under the prescribed conditions, preclude in- 
(juiry, as against innocent purchasers for value, as to whether or not 
the précèdent conditions had been performed when the bonds were 
issued. City of Huron v. Second Ward Sav. Bank, 57 U. S. App. 
r>93, 606, 30 C. C. A. 38, 45, and 86 Fed. 272, 279; National Life 
Ins. Co. of Montpelier v. Board of Education of City of Huron, 27 
U. S. App. 244, 266, 268, 10 C. C. A. 637, 051, 652, and 62 Fed. 778, 
792, 793, and cases there cited; West Plains Tp. v. Sage, 32 U. S. 
App. 725, 736, 16 C. C. A. 553, 558, and 69 Fed. 943, 948; E. H. Eol- 
lins & Sons v. Board of Com'rs, 49 U. S. App. 399, 412, 26 C. C. A. 
91, 98, and 80 Fed. 692, 699; Brown's Ex'x v. Ingalls Tp., 37 U. S. 
App. 611, 615, 616, 30 C. C. A. 27, 29, and 86 Fed. 261, 263; City of 
South St. Paul V. Lamprecht Bros. Oo., 60 U. S. App. 78, 85, 31 C. 
C. A. 585, 589, and 88 Fed. 449, 453; Kathbone v. Board, 49 U. S. 
App. 577, 589, 27 C. C. A. 477, 483, and 83 Fed. 125, 131; Wesson v. 
Saline Co., 34 U. S. App. 680, 684, 20 0. C. A. 227, 229, and 73 Fed. 
917, 919; City of Evansville v. Dennett, 161 U. S. 434, 439, 443, 16 
Sup. et. 613. 

An attempt is made to escape from the effect of the estoppels 
of the judgments and of the récitals in the bonds on the ground 
that the plaintiff pleaded the original debts and the judgments 
upon them, and thereby waived the estoppels. The complaint com- 
prises 14 paragraphs. The first three contain jurisdictional allé- 
gations. The fourth and flfth allège the indebtedness of the 
county to divers persons, and the recovery by them of judgments 
against it upon thèse debts. The remainder of the complaint sets 
forth the issue and delivery of the bonds in satisfaction of the 
judgments, the récitals which the bonds contained, their purchase 
for value by the plaintiff, and tbe def ault in the payment of the 
coupons. If the fourth and flfth paragraphs were stricken from the 
complaint, it would still state a perfect cause of action upon the 
coupons, and would contain a statement of ail the facts from which 
the estoppels arise. Moreover, the replication restâtes the facts 
constituting the estoppels, and expressly avers that the county is 
concluded thereby. In this state of the case, the claim that the 
estoppels were waived because the original debts and the judgments 
were pleaded cannot prevail. It is, indeed, sometimes tlie case that 
unnecessary averments require proof that would not hâve been 
essential if the pleading had been conflned to allégations indis- 
pensable to a statement of the cause of action. But this is true 
only when immaterial averments constitute an essential part of 
the cause of action as it is pleaded. If the cause is well stated 
without them, — if their removal from the complaint would still 
leave averments sufficient to constitute a cause of action, — they are 
mère surplusage, and may be disregarded. 1 Estee, PI. (4th Ed.) § 
191; Bliss, Code PL § 215. That is the condition of this complaint, 
and the restatement in the replication of the judgments, the ré- 
citals in the bonds, and their purchase by the plaintiff in reliance 
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upon the judgments and récitals leave no doubt that the plaintifE 
did not intend to waive, and that lie did not waive, the estoppels 
which thèse facts raised, and that the défendant could not hâve 
been misled by the pleadings into the mistaken belief that he had 
done so. 

ïhe resuit of the whole matter is that none of the errors alleged 
by the county exist; that the demurrers to the second, third, fourth, 
and flfth défenses were properly sustained; that the demurrer to 
the sixth défense was well taken, and the demurrer to the replica- 
tion to the seventh défense should hâve been overruled. The 
judgment below is accordingly reversed. with costs to the plaintiff 
in error, Geer, and the case is remanded to the court below for 
further proceedings in accordance -with the views expressed in this 
opinion. 

CALDWELL, Circuit Judge. I dissent from the reasoning and 
conclusion of the court on the "seventh défense," and, in support of 
mv dissent, refer to my dissenting opinion in West Plains Tp. v. 
Sage, 32 U. S. App. 725, 16 C. C. A. 553, 5fô, and (J9 Fed. 943, 94G, 
and the cases there cited. 
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(Circuit Court o£ Appeals, Biglith Circuit. Octotter 16, 1899.) 

No. 1,2S4. 

AXTACHMEINT — CLAIMAÎTT OV PkOPERTY — PlîOCEEDING ON InTETÎPLEA. 

Under Mansf. Dig. Arlv. §§ 3r>(J, 358, in force in the Indian Territory, 
which permit any person claiming title to or any interest in or lien upon 
property attached in an action against another to file an interplea in such 
action at any time before the sale of the property, or the payaient of the 
proceeds to the plaintiff, the proceeding authorized on such interplea is 
merely one to détermine the ownership of property or its proceeds in the 
hands of the court, and to obtain a delivery of such property or proceeds 
to the true owner; and an interpleader cannot lawfuUy prove or recover 
from the plaintifE in that suit the value of the attached property. 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

Harrison O. Shepard, for plaintiff in error. 

W. E. Rogers (W. L. Stephens, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SAISTEORN, Circuit Judge. In an action in the United States 
court in the Indian Territory which the plaintiff in error, Swift & 
Co., a corporation, had brought against one Guy, and in which the 
plaintiff had caused a writ of attachment to be levied upon certain 
property, the défendant in error, G. S. Russell, flled an interplea, in 
which he claimed the attached property as its owner. The plaintiff 
denied his claim, and at the trial of the issue between the plaintiff 
and the interpleader the court permitted the latter to prove and to 
recover a judgment for the value of the attached property which had 
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been previously sold by tke marshal. This judgment bas been af- 
firmed by the United States court of appeals for the Indian Territory, 
and the question which the case présents hère is whether or not an 
interpleader in an attachment suit under the statutes of Arkansas 
in force in the Indian Territory may prove, and, if successful, may 
recover of the plaintiff in the attachment, the value of the attached 
property. The statutes under which this interplea is perniitted and 
tried are sections 356 and 358 of Mansfield's Digest of the Laws of 
Arkansas, and they read in thisivay: 

"Sec. 356. Any person may, before the sale of any attached property, or 
before the payment to the plaintiff of the proceeds thereof, or of any attached 
debt, présent his complaint, verlfied by oath, to the court disputing the valid- 
ity of the attachment, or stating a claim to the property, or an interest in or 
lien on it under any other attachment or otherwise, and setting forth the 
facts upon which such claim is founded, and his claim shall be investigated." 

"Sec. 358. The court may hear the proof, or may order a référence to a 
commissioner, or may impanel a jury to inquire into the facts. If It is found 
that the claimant has a title to, a lien on or any interest in such property, 
the court shall malje such order as may be necessary to protect his rights. 
The cost of this proceeding shall be paid by elther party at the discrétion of 
the court." 

In the absence of the statutes, one whose property is attached un- 
der a writ against another has no right or remedy in the attachment 
suit. He may maintain an action against the marshal for the taking 
and conversion of his property, and he can recover in that action its 
value and any other damages he sustains from its seizure, but he can- 
not be heard in an action between others in which the writ of attadi- 
ment is issued. Consequently the nature of the proceeding by inter- 
plea is flxed, and the extent of the remedy granted must be deter- 
mined, by thèse sections of the statutes. When thèse are carefuUy 
read, the attention is sharply challenged by the facts that the inter- 
plea may be interposed before the sale of the attached property, or 
before its proceeds are paid over to the plaintiff, but not after such 
payment; that the claimant must set forth the facts on which his 
claim to the property or its proceeds is founded, but nothing more; 
that the court may find whether or not the claimant has a title to, a 
lien upon, or an interest in the property, but nothing else; and that 
it may make such order as may be necessary to protect his rights in 
the property or its proceeds, and may direct which party to the pro- 
ceeding shaU pay the costs, but it may grant no other relief. There 
is no provision in thèse sections for an assessment of damages 
for the appraisal of the property, or for the recovery of its value. The 
proceeding authorized by them is not an action for the value of the 
property or for damages for its taking. It is not an action for the re- 
covery of the property. Indeed, it is not an action at ail. It is 
more in the nature of a proceeding in rem. The extent of the adjudi- 
cation which it authorizes is a détermination of the rights and inter- 
ests of the plaintiiî and the interpleader in the attached property 
or its proceeds in the hands of the marshal, and the limit of the reme- 
dy it provides is the delivery of that property, or the payment of its 
proceeds, to the party whom the court finds to be entitled to them, 
and the assessment of the costs. "Expressio unius est exclusio 
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alterius," and a finding and recovery of the value of the property at- 
tached are not mentioned, aud are therefore excluded from the ad- 
judication and from the remedy which thèse sections of the statutes 
permit. 

It is suggested that the right of the court to find the value of the 
attached property, and to render judgment against the plaintiiï 
therefor, may be found in sections 5145 and 5180 of Mansfield's 
Digest; but thèse sections authorize such a finding and recovery 
in actions to recover personal property or its possession only, and 
this proceeding is not such an action. It is, as we hâve shown, a 
simple proceeding to détermine the ownership of property or 
money in the custody of the court, and to obtain a delivery of that 
property or a payment of that money to the true owner. It is a 
proceeding for a disposition of property or money in the custody 
of the court, and not for the recovery of either from any person 
or party. Sections 5145 and 5180 neither apply to nor govern this 
proceeding. Our conclusion is that an interpleader in an attach- 
ment suit under sections 356 and 358 of Mansfield's Digest of the 
Statutes of Arkansas cannot lawfully prove or recover from the 
plaintiff in that suit the value of the attached property, but the 
extrême limit of the relief he may obtain in that proceeding is 
the property itself, or its proceeds, if it has been sold by the mar- 
shal, and the costs of the proceeding. Jefferson v. Dunavant, 53 
Ark. 133, 134, 13 S. W. 701; Fly v. Grieb's Adm'r, 62 Ark. 209, 212, 
35 S. W. 214. 

There is another reason why testimony of the value of the at- 
tached property should not hâve been received in this case, and 
that is that there was no plea nor issue concerning it, and no 
demand for its recovery, and hence no notice to the plaintiff that 
it would be considered. The statement of the claim of the inter- 
pleader was a mère averment of ovt'nership of the property in ques- 
tion, and the answer to it was a simple déniai of that allégation. 
There was no suggestion of any claim to recover the value of the 
property until the testimony on that subject was ofCered in the 
midst of the trial, when the plaintiff had no opportunity to meet 
it. The évidence on this subject was incompétent and immaterial, 
and the recovery which the interpleader can secure in this pro- 
ceeding, if he ultimately succeeds, must be limited to the proceeds 
of the sale of the attached property and the costs of the proceed- 
ing. The judgments of the United States court of appeals in the 
Indian Territory and of the United States court in the Indian Ter- 
ritory are reversed, and this case is remanded to the latter court, 
with directions to grant a new trial. 
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BEOWN r. PARKER. 

(Circuit Court of Appeals, Eighth Circuit. Oetober 16, 1899.) 

No. 1,220. 

1. ASSIGNMBNTS FOR BbNBFIT QF CEEDITORS — TiME OF TAKINO EFFBCT — FaIIi- 

CRB OF Assignée to Qualtfy. 

tînder MeOlain's Ann. Code lowa, § 3307, providing that, in case an as- 
signée for the benefit of credltors shall fail to flle an Inventory and valua- 
tion and give bond within 20 days after the maklng of the assignaient, the 
district court, or any .ludge thereof , may appoint a person to exécute 
the trust, and that such person, on giving bond, shall possess ail the 
powers conferred upon such assignée, where the assignée accepta and 
records the assignment, but fails or refuses to qualify within the required 
time, and a substituted assignée is appointed, the assignment taises effect 
from the date of Its exécution, as It would hâve done had the original 
assignée qualifled. 

8. Appbai/ — Appbalable Jcdgmekt — Légal Effect. 

In an action by an assignée for the benefit of ereditors for the conver- 
ston of property claimed to bave passed under the assignment, the fact 
that the judgment renderecj is merely against the plaintiff for costs in a 
blank amount, where it recites that it is entered on a verdict for de- 
fendant returned by direction of the court, does not deprive the plaintiff 
of the right to prosecute error for the reversai of such judgment; its 
practlca! and légal effect belng to détermine adversely hls riglit to the 
property. 

S. AssiGNMBNTS FOR Benbfit of Ckeditors— Vauditt— Acknowlbdgment be- 

POHB AtTORNEY. 

The fact that a deed of gênerai assignment was acknowledged bef ore 
the attorney of the assignor does not render it invalid. 
4 SaMb — Action by Assignée — Effect of His Removal fkom Statb. 

ïhe right of an assignée, appointed by a court to succeed to the trust 
of the original assignée, to malntain an action as such, cannot be ques- 
tioned on the ground that he bas removed from the state of his appolnt- 
ment, so long as his appointment remains unrevoked by the court whieh 
made it. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

T. S. Stevens (George J. Dobbs and George E. Stoker, on the 
brief), for plaintiff in error. 

Webb McNall (A. B. Quinton and E. S. Quinton, on the brief), for 
défendant in error. 

Bef ore CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is a controversy between an 
assignée for the benefit of ereditors and a mortgagee of personal 
property of the assignors. The mortgaged propertj' was situated 
in the state of Kansas, and the mortgage to the défendant in er- 
ror, George R. Parlier, was made, and the property in Kansas was 
delivered to him, on July 19,' 1893, by the junior member of the 
flrm of John H. Engle & Son, the assignors. The firm had prop- 
erty in the state of lowa and in the state of Kansas, and on July 
18, 1893, the senior member of the partnership made a gênerai as- 
signment of the firm property to Edward Sudendorf for the benefit 
of their ereditors. Sudendorf accepted the trust, flled the assign- 
ment in Fremont county, in the state of lowa, on July 18, 1893, 
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and on July 22, 1893, flled it in Smith county, in Kansas, and de- 
manded the possession of the mortgaged property from tlie défend- 
ant in error. But Sudendorf gave no bond as assignée, and on 
August 2, 1893, he refused to qualify as sucli; and the district 
court of Fremont county appointed the plaintifï in error, George 
H. Brown, in liis stead, and the latter qualifled, and is still aeting 
as assignée. There was évidence that, before and at the time l'ar- 
ker took his mortgage, he knew that the assignment liad been 
made. 

It is assigned as error tliat upon this state of facts the court be- 
low instructed the jury to return a verdict for the mortgagee upon 
the ground that no right or title to the assigned property passed 
to the assignée before Brown was appointed, on August 2, 1893, 
because the flrst assignée failed to give his bond. This assignment 
is well founded. ïhe statute of lowa on this subject reads: 

"In case any assignée sliall ilie before the olosing of his trust, or in case 
any assignée shall fail or neglect for the period of twenty days after the 
raaking of any assignment, to flic the inventory and valuation, and give bonds 
as required by this ehapter, the district court, or any judge thereof, of tlic 
county where such assignment niay be recorded, on the application of any 
party interested, shall appoint some person to exécute the trust embraced in 
such assignment; and such person, on giving bond witli sureties as required 
above of the assignée, shall possess ail the powers conferred upon such as- 
signée, and shall be subject to ail the duties hereby iniposed as fuUy as though 
named in the assigimient. * * *" . McClain's Ann. Code lowa, § 3S07, 

The assignment was made to and accepted by Sudendorf on July 
18, 1893. The statute allowed him 20 days in which to give his 
bond. If he had qualifled within that time, his right and title to 
the property would hâve dated from the exécution and acceptance 
of the assignment; for it is not the flling of the bond, but it is the 
delivery and acceptance of the deed, that créâtes the trust. With- 
in the 20 days he refused to qualify, and the proper court appointed 
the plaintiff in error, in the words of the statute, "to exécute the 
trust embraced in the assignment"; and the statute déclares that 
this appointée "shall possess ail the powers conferred upon such 
assignée, and shall be subject to ail the duties hereby imposed." 
The plain terms of the statute, and the familiar rule that equity 
w^ill not permit a trust to fail for want of a trustée, point alike to 
the inévitable conclusion that the rights of the appointée under the 
law were the same as those of the appointée under the deed. The 
assignment vested the title and the right of possession of the as- 
signed property in the flrst trustée on July 18, 1893, when he ac- 
cepted it, and this right and title passed unimpaired to his suc- 
cessor. Mark's Appeal. 85 Pa. St. 231, 233, 234; Rendlemann v. 
Wniard. 15 Mo. App. 375; Holtoquist v. Clark, 59 Minn. 59, 69, 60 
N. W. 1077; Price v. Parker, 11 lowa. 144; Brennan v. Willson, 71 
N. Y. 502, 503; Bostwick v. Burnett, 74 X. Y. 317, 320. 

Counsel for the défendant in error made no motion to dismiss 
this writ, but in their brief they insist that the judgment below 
should be affirmed, because it is a judgment for a blank amount of 
costs; because the assignor's acknowledgment of the exécution of 
the assignment was taken and certifled by his attorney; and be- 
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cause, since his appointment, the plaintiff in error, Brown, has 
ceased to be a résident of the state of lowa. It is true that the 

judgment is for "| costs," but it is also true that it recites 

the fact that the court instructed the jury to retum, and that they 
did bring in, a verdict for the défendant in error; and we are of 
the opinion that the practical and probably the légal effect of the 
judgment is a dismissal of the action. The plaintiff in error can 
hardly proceed to recover damages for the conversion of the prop- 
erty in suit, in the face of this recorded judgment. 

Nor are we persuaded that the fact that the attomey who took 
the acknowledgment of the assignor to the assignment was re- 
tained by him to prépare the instrument or to advise him in the 
premises avoided the deed. It is the pecuniary interest of the olïi- 
cer in the exécution of the instrument which disqualifies him. 
This attorney had no such interest hère, and the act of taking and 
certifying the acknowledgment was not of such a high judicial char- 
acter that the relation of attorney and client disqualifled him from 
taking the latter's acknowledgment. Bierer v. Fretz, 32 Kan. 329, 
336, 4 Pac. 284; Brereton v. Bennett, 15 Colo. 255, 256, 25 Pac. 
310; Penn v. Garv.în, 56 Ark. 511, 513, 20 S W. 410. 

The fact that after his appointment the plaintiff in error changea 
his place of résidence from the state of lowa to the state of Mis- 
souri is not a valid objection to his maintenance of this suit. He 
is the trustée appointed by the p'roper court to carry on this liti- 
gation, and until that court renioves him, or he dies or resigns, 
his right to do so is unassailable in any other forum. If there is 
any cogency in the objection, it must be first presented to the dis- 
trict court of Fremont eounty. 

The assignment in hand is a gênerai assignment, without préfér- 
ences. It is a good voluntary assignment at common law, and it is 
not obnoxions to the laws, décisions, or public policy of either lowa 
or Kansas. It therefore had the eflect, as we hâve already had oc- 
casion to hold in this case, to convey to the assignée on July 18, 
1893, the Personal property of the assignors in the state of Kansas, 
as against ail subséquent purchasers and mortgagees who had ac- 
tual notice of its existence. Parker v. Brown, 29 0. G. A. 357, 361, 85 
Fed. 595; Brown v. Parker, 19 0. 0. A. 675, 73 Fed. 762. Since the 
défendant in error took his mortgage after the assignment was 
made and flled in lowa, and as, there was testimony that he was in- 
formed of its existence before he obtained his mortgage, the évi- 
dence did not warrant a peremptory instruction for a verdict in 
his favor. The judgment must accordingly be reversed, and the 
case must be remanded to the court below, with directions to grant 
a new trial, and it is so ordered. 
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WATSON V. CITY OF HURON. 

(Circuit Court of Appeals, Eightli Circuit. October 16, 1899.) 

No. 1,085. 

1. Municipal Corporations— Power to Issue Neootiablb Instruments. 

Municipal corporations possess no power to incur debts, and issue nego- 
tiable instruments theretor, unless specially authorized to do so by their 
charters or by statute, or tlie power to do so can be clearly implied from 
some power expressly given, which cannot be fairly exercised without it. 

S. Samb — Warrants — Extent op Negotiability. 

Warrants on a city treasurer, directing him to pay to tlie payée named, 
or order, a sum of money out of funds in the treasury, while so far nego- 
tiable that wlien Indorsed they are transférable by delivery, and the 
holder ma y maintain an action thereon in liis own name. are not nego- 
tiable instruments in the sensé of the law morcliant, so that, when held 
by a bona fide purchaser, évidence of their invalidity, or défenses avail- 
able against the original payée, though in contradiction of tlieir récitals, 
will l)e excluded. 

3. Samb — Warrants Issued for Illégal Pukpose. 

Warrants, negotiable in forin, issued by the offlcers of a city for the 
purpose of raising funds to be used in socuring the location of the capital 
of the state at such city, for which purpose tlie city had no authority to 
create an indebtedness, and negotiated by a eommittee to one having 
knowledge of the facts, the proceeds being used by such eommittee for the 
purpose intended, are void in the hands of any holder, although they con- 
tain récitals that they were issued for a legitimate and authorized pur- 
pose. 

4. Samb — Rights of Holders of Void Warrants. 

A purchaser of void city warrants cannot recover from the city the 
amount paid therefor, as for money had and received. unless it is proved 
that the city rightfully received the money, and actually used it for legiti- 
mate purposes. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Bert A. Watson, the plaintiff in error, brought this action against the city 
of Huron, the défendant in error, to recover !f40,000, on 40 warrants issued by 
the city, for $1,000 each. The form of each of the warrants is as follows: 

"No. 3,784. Huron, South Dakota., Aug. 10, 1890. 

"The treasurer of the city of Huron will pay to the order of N. D. Walling 
one thousand dollars ($1,000.00), out of the gênerai fund of the city treasury 
not otherwise appropriated, from the taxes of 1890 levied therefor. vvith inter- 
est at the rate of seven per cent, per annum, payable semiannually. Account 
of public improvements. H. J. liice, Mayor. 

"Attest: B. M. Eowley, Clerk. [Seal.]" 

On the day of their issuanee the payée indorsed them, and pre.sented them 
to the city treasurer for payment, who placed this indorsement upon them: 
"Presented. No funds. Aug. 16, 1890. J. C. Klemme, City Treas." The 
warrants were issued to the payée therein without considération, and for tlie 
mère convenience of the défendant, and to enalile it to negotiate the sauie. 
On or about August 20, 1890, the défendant sold the warrants to the firm of 
Farson, Leach & Co., of Chicago, 111., for tlie siim of $1,000 each, and they sub- 
sequently assigned them to other parties, and the plaintiff in error is now the 
légal holder of them. Among other défenses, the city set up this one: That 
the warrants were issued for the purpose of raising funds to enable a eommit- 
tee of citizens of the city to carry on a campaigu for the puriMise of having 
the capital of tlie state of South Dakota located in the city of Huron by popular 
vote of the eleotors of the state, and that the city iicver received any consid- 
ération foj' the warrants, and that it possessed uo authority to issue any war- 
97 F.— 29 
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rants or incur any otlier Indebtedness for sucli a purpose. There was a trial 
by the court, a jury havlng befen -waived by the parties, and the court made ttie 
following spécial findings as to this part of tlie défense: ''Fifth. That the 
warrants were issued to the payée without any clalm being presented to, and 
audited and allowed by, the city council. Sixth. That during the year 1890 
the clty of Huron was a candidate for state capital of South Dakota, to be 
voted for in November, 1890; and the said wan-ants were issued to obtain 
money with which to carry ou the Huron capital campaign, and the city 
council of the city of Huron issued said warrants, by the request of the Hurou 
capital committee, for that purpose. And the Huron capital committee ne).'o- 
tiated said warrants, and received aud paid out the money obtained by t)ie 
sale thereof for capital purposes. Seventh, That the said warrants were sold 
to Farson, Leach & Co., of Chicago, for ninety-four (94) cents on Ihe dollar, 
and two years' interest in advance Iseing retained by them, mailing the pay- 
ment therefor the sum of thirty-two thousand dollars (,$32,000); that no part 
of the said warrants had been paid by the city of Huron; that at the time Far- 
son, Leach & Co. purcliased said warrants said firm knew the puipose for 
which they were issued, and that they were issued without considération." 
"Tenth. That the charter of the city of Huron, auaong other provisions, eon- 
tains the following: 'Sec. 7. The city council shall hâve power * * * l'art 
28. To audit and allow ail just claims against the city and direct the payment 
of sueh as are allowed. Part 29. To appropriate money and provide for the 
payment and expenses and indebtedness of the corporation. * * • part 
31. To levy and coUect taxes, not excee^ling five mills on the dollar, for the 
purpose of providing a sinking fund with whicli to pay any future bonded in- 
debtedness of the corporation, and not exceeding ten mills ou the dollar for 
ail municipal purposes, in any one year, on ail the property, real and Personal 
within the city limits, taxable according to the laws of the territory, and to 
levy and coUect spécial assessments for sidewalks and Street improvements, 
as hereinafter provided. And the city council are prohibited from incurring 
a greater indebtedness than three thousand dollars in any one year over and 
above the âmount of taxes levied for that year unless directed so to do by 
the vote of the people at an élection duly ealled and held for that purpose.' " 
"Sixteenth. That, at or before the plaintifC's warrants were issued, no élection 
was ealled to authorize the city council to issue the said warrants, or to create 
an indebtedness to be represented by them; and, prier to the date on which 
the plalntifFs warrants were issued, the city council of the clty of Huron had 
issued, during the fiscal year in which the plaintifC's warrants were issued, the 
sum of $80,000, which sum was in excess of $3,000 more than the taxes levied 
for that fiscal year, together , with ail moneys received from other sources." 
On thèse findings the circuit court rendered judgment for the défendant. 

John C. Power and Edward H. Aplin, for plaintiff in error. 
John Wood, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge (after stating the f ac ts as above). 
Municipal corporations possess no power to incur debts, and issue 
negotiable instruments therefor, unless specially authorized to do so 
by their charter or statutes, or the power to do so can be clearly im- 
plied from some power expressly given, which cannot be fairly exer- 
cised without it. Dill. Mun. Corp. § 40C; Wells v. Supervisors, 102 
U. S. 625; Claiborne Co. v. Brooks, 111 U. S. 400, 4 Sup. Ot. 489; Con- 
cord V. Robinson, 121 U. S. 165, 7 Sup. Ct. 937. The warrants in this 
case were issued "for the purpose of obtaining money with which to 
carry on the Huron capital campaign." It is not claimed in behalf 
of the plaintiff in error that any such power was granted to the city, 
either expressly or by implication ; but it is urged that the warrants 
reciting on their face, as they did, that they were issued for public 
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improvements, and the resolution authorizing their issuance stating 
that they were intended for public impi'ovements, the city is estopped 
from showing the truth, and that this resolution was a mère subter- 
fuge, and false in fact. To sustain this contention we are referred 
to a large number of décisions in which it has been held that when 
a municipal corporation is authorized by law to issue negotiable 
bonds, and certain of its oflficers are constituted as the authority to 
détermine whether the conditions précèdent hâve been complied with, 
their certificate that ail conditions prescribed by law hâve been car- 
ried out is conclusive,andthemunicipality is thereafter estopped from 
showing the f alsity of its certificate af ter the bonds hâve been issued, 
and sold to innocent purchasers. But the certificates of indebtedness 
issued in this case are not negotiable bonds, but mère warrants or 
orders of the city treasurer, directing hira to pay to the holder thereof 
the sum of money out of funds in the treasury. Such instruments 
are not subject to the rules of the law merchant, or in any man- 
ner to be treated like negotiable bonds. Whatever différences of 
opinion may hâve existed among the courts 50 years ago as to the 
negotiability of such warrants, the courts are now unanimous that 
while such warrants establish, prima facie, the validity of the claims 
allowed, and authorize their payment, they hâve no otlier effect; that 
they are in form negotiable, and transférable by delivery, so far as 
to authorize the holder to maintain in his own name an action on 
them, but they are not negotiable instruments, in the sensé of the 
law merchant, so that, when held by a bona flde purchaser, évidence 
of their invaliditv or défenses available against the original payée 
would be excluded. Shirk v. Pulaski Co., 4 Dill. 209, Fed. Cas. No. 
12,794; Mayor, etc., v. Eav. 19 Wall. 468; Wall v. Monroe Go., 103 
U. S. 74; Ouachita Co. v. Wolcott, 103 U. S. 559. The rule estab- 
lished by thèse décisions is now universally recognized, and it h^as 
ceased to be an open question. The purpose for which thèse war- 
rants were issued was to influence the people of the state to vote for 
the city of Huron as the capital of the state, or, in other words, as 
a corruption fund for the purpose of locating the capital in the city 
of Huron. It is not claimed that there was any authority from the 
législature to borrow money or issue certificates of indebtedness for 
any such purpose. The fact that the resolution ordering thèse war- 
rants to be issued falsely and fraudulently recited that they were in- 
tended for public improvements caiinot aid the plaintilï in error, 
beeause he occupies no better position than the original payée, who 
had full notice of the object for which the warrants were issued. 

But it is urged that, even if the warrants are void and were f raudu- 
lent, the plaintiff in error is entitled to recover the amount paid for 
thèse warrants, as for money had and received by the city. Whether 
there could be such a recovery if the money had been paid into the 
city treasury, and by the city used for legitimate purposes, it is un- 
necessary to détermine in this case, as the trial judge, in his sixth 
flnding of fact, specially found, "And the Huron capital commission- 
ers negotiated said warrants, and received and paid out said money 
obtained by the sale thereof for capital purposes." This finding 
brings the case directly within the ruling of the suprême court of the 
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State in tlie case of Huron Waterworks Co. v. City of Huron, 7 S. D. 
9, 62 N. W. 981, 30 L. K. A. 848, wMch holds, in substance, that the 
city is not liable for money receiyed by its treasurer unless he had a 
right to receive it, and it was uSed for legitimate corporate purposes. 
Upoû the facts fouiid by the circuit court, thèse warrants are abso- 
lutely void in the hands of ail persons, and the judgment of the cir- 
cuit court is afflrmed. 



HARVEY V. TJNITEB STAïES. 

(Circuit Court of Appeals, Ninth Circuit. .October 9, 1S99.) 

No. 474. 

United States Marshal— Action on Bond— Tbanscript oi' Account as Evi- 
dence. 

A fragmentary and incomplète transcript from the books of the treas- 
ury department containing the accounts of a fornjer United States mar- 
shal, which covers only a portion of his term, and contains no item of liis 
accounts during the last two years of his incumbency, is insufflcient to 
warrant a judgment against his surettes in an action brought 33 years 
af ter his term expired, and long af ter his death, for the Items of expendi- 
ture shown thereliy to bave been claimed by him and rejected or suspended 
by the department. 

Gilbert, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of California. 

White & Monroe, for plaintiff in error. 
F. P. Mint, for the United States. 

Before GILBEET, EOSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. By this action, which was conimenced in 
the court below on the Ist day of September, 1892, the United States 
sought to recover upon the officiai bond of one Edward Hunter, given 
as United States marshal for the Southern district of California. 
The bond was executed and approved on the 23d day of May, 1855, 
in the pénal sum of $20,000, for the faithful performance of the of- 
ficiai duties of the principal obligor. B. D. Wilson and John G. 
Downey were the sureties on the bond> and the action as brought 
was against them as wéll as the principal, Hunter. It is aUeged in 
the complaint among other things, that Hunter was the marshal of 
the United States in and for the Southern district of California from 
and induding the 23d day of May, 18&5, to and including the 4th day 
of August, 1858, during which time he received into his possession 
and custody as such marshal sundry large sums of money belonging 
to the United States, appropriated from its treasury for the expenses 
of the courts of the United States, and part of which was not dis- 
bursed or returned to the United States as required by law ; that the 
officiai accounts' of Hunter as such marshal were at various and stat- 
ed times prior to September 13, 1859, adjusted by the treasury de- 
partment of the United States in conformity with the laws and the 
rules and régulations of the department, and that on the day last 
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mentioned, to wit, September 13, 1859, it was ascertained by tbe 
treasury départaient that there was then due from the said Hunter 
to the United States, on account of tlie moneys received by him in his 
officiai capacity as marshal, the suni of $7,014.02, which he failed and 
refused to pay over, by reason of which alleged breach the govern- 
ment asked for judgment on the bond against the défendants in the 
suit for the said sum of |7,614.02, together with the further sum of 
$66.29, alleged forfeited commissions theretofore allowed the said 
Hunter, with interest on the first-named sum from December 4, 1855. 
Although Hunter and Wilson were both made parties défendant to 
the suit, it was stipulated at the trial that each of them died long 
prior to its institution. Downey, however, was then alive, and serv- 
ice of summons was made upon him. He appeared in the action, and 
answered the complaint. Subsequently he died, and on July 26, 1895, 
letters of administration on his estate were issued to J. Downey 
Harvey, who is the plaintiff in error hère. Upon the subséquent dis- 
covery of tlie last will and testament of John G-. Downey, the plain- 
tiff in error became administrator of his estate, with the will annexed. 
The original answer of Downey admitted the exécution of the bond 
sued on, but denied the alleged indebtedness, and the alleged failure 
on the part of the principal in the bond to pay over any public moneys 
that came into his hands as required by law, and also alleged that 
the co-surety, B. D. Wilson, died testate in the county of Los Angeles, 
state of California, on the llth day of Mardi, 1878. and that on the 
Ist day of April, 1878, his last will and testanient w as regularly ad- 
mitted to probate by the probate court of that county, and that let- 
ters testamentary were on April 3d of the same year duly issued to 
his executors; that at that time, and during ail the times involved 
in this action, the laws of California required every executor and ad- 
ministrator, immediately after his appointment, to cause to be pub- 
lished in some newspaper of the county, if there be one, and, if not, 
then in such newspaper as may be designated by the probate court, a 
notice to the creditors of the décèdent, requiring ail persons having 
claims against him to exhibit them, with the necessary vouchers, to 
the executor or administrator at his place of résidence or business, to 
be specified in the notice, with certain other provisions not neces- 
sary to be stated, and also declared that "no holder of any claim 
against an estate shall maintain any action thereon, unless the claim 
is flrst presented to the executor or administrator," with an excep- 
tion not pertinent to the présent case; that the executors of the 
estate of the said Wilson duly gave the notice to creditors required 
by the laws of California, and that no claim was ever presented 
against the said estate by the United States by reason of the bond 
sued on, and that the défendant Downey had no notice of any claim 
upon the part of the government of the United States, and no knowl- 
edge that any such claim would or could be made, until more than 
10 years after the expiration of the time within which claims might 
hâve been presented against the said estate of the said W^ilson ; that 
at the time of the death of the said Wilson, and for more than 20 
years prior thereto, he was entirely solvent, and fully able to meet 
any liability growing out of the bond sued on; that the plaintiiî, 
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without the consent of the défendant, Downey, released the said 
Wilson and his estate from ail obligation upon the bond sued upon, 
and thereby exonerated the défendant Downey. By supplemental 
answer the plaintiff in error, as administrator with the will annexed 
of the estate of John G. Downey, deceased, set forth the giving of 
notice to the creditors of the estate of Downey in accordance with 
the laws of the state of California, ànd the fallure of the United 
States to comply with the statutes of that state regarding the présen- 
tation of claims against the deceased. Notice to the creditors of the 
estate of Downey was published March 20, 1894. No claim was ever 
presented by the défendant in error to the administrator or the ad- 
ministrator with the Will annexed of that estate. The estate of B. D. 
Wilson was settled and distributed March 14, 1893. The only proof 
of any défalcation on the part of Hunter is found in a document 
from the treasury department of thé United States, which was stipu- 
lated by the respective parties at the trial to be a correct transcript 
of the entries referred to, from which it appears that on September 
8, 1859, the flrst auditor of the treasury certifled that there was then 
a balance due from Hunter, as late marshal for the Southern district 
of Oalifornia, to the United States, of f7,680.31, as appeared from 
the statemént and vouchers which he therewith transmitted for the 
décision of the comptroller of the treasury thereon, and that on the 
13th day of September, 1859, the comptroller admitted and certifled 
that balance. The items of the account and vouchers, however, upon 
which thèse certificates were based, were introduced in évidence in 
connection with and as a part of them; and from them it appears 
that for no part of Hunter's incumbency of the office of marshal do 
they purport to be a full statemént of the items of his account, and 
do not purport to cover a single item of his account as such ofiicer 
subséquent to the December, 1856, term of the court, whereas he 
continued to be marshal until the 4th of August, 1858, — nearly two 
years longer. Moreover, it appears from the fragmentary and incom- 
plète accounts appearing in the certifled transcript that many of the 
items for which the marshal claimed crédit were not actually re- 
jected by the treasury officiais, but merely suspended. The flrst two 
ôf thèse suspended items aggregate $3,112.95. They are: 

Vou. No. 1. Amt. pald Ira Gilchrist for repalrs of court room, susp's 
for want of authority from the sec. of the iflterior $ 500 00 

Vou. No. 4. Amt; paid Sanford & Carson for books, stationery, and 
furniture. There Is no authority for the purchase of the fumiture 
from the interior department Before an allowance can be made 
for books and stationery, the items must be specifically detailed. 
Suspended 2,612 95 

There are other suspended items of considérable amounts, to wit, 
one of 1150, another of |112, another of |233.40, and varions others 
of smaller amounts. Whether thèse suspended items were allowed 
during the remainder of Hunter's term of office, extending nearly 
two years, in no way appears from the record. The certifled tran- 
script introduced in évidence does not prétend to embrace any of his 
accounts for that period of time. On such a fragmentary and incom- 
plète statemént of accounts, for only a portion of the term of office 
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of the principal obliger, for wliose faitMul performance of duties thé 
sureties obligated themselyes, judgment was entered in the court be- 
low in favor of the plaintiff and against the surviving surety for 
Î7,680.31, with interest thereon at the rate of C per cent, per annum 
from December 4, 1865, on the sum of $7,614.02, making the total 
amount of tlie jiidgment |27,155.70, with légal interest thereon from 
the date of judgment, and with costs of suit. 

No one dénies that the transcript from the books and proceedings 
of the treasury department is compétent évidence. The statute 
makes it évidence; that is to say, prima facie évidence. Eev. St. § 
866; Bruce v. U. S., 17 How. 437, 439; Smith v. U. S., 5 Pet. 300; 
IT. S. V. Pinson, 102 U. S. 548; Moses v. U. S., 166 U. S. 597, 17 Sup. 
et. 682. But the transcript from the books and proceedings of the 
treasury department so made évidence is, as declared by Chief Justice 
Taney in Bruce v. U. S., supra, "a copy of the entire account as it 
stands on the books (which must indude débits as well as crédits)." 
In U. S. v. Gaussen, 19 Wall. 198, 211, the court, in sjx'aking of a 
similar provision of the act of March 3, 1797 (1 Stat. 512), said: 

"A transcript or a transcribing is suDstantlally a copy. A copy from the 
books, and net of the books, shall be admissible in évidence. An extract from 
the books, a portion of the books, when authenticated to be a copy, may be 
given in évidence. While a garbled statement is not évidence, or a mutilated 
statement, wherein the débits shall be presented ajid the crédits suppressed, 
or perhaps a statement of results only, It still seems to be clear that it is not 
necessary that every account with an individual, and ail of every account, shall 
be transcritted, as a condition of the admissibility of any one account. The 
statement presented should be complète in itself, perfect for what it purports 
to represent, and give both sides of the account as the same stands npoQ the 
books." 

In the case from which this quotation is taken the accounts were 
returned and certifled quarterly, and were eight in number. The ob- 
jection having been made in that case that they were fragmentary 
and incomplète, the court declared that the objection was not sus- 
tained by the facts. "As presented in the record," said the court, 
"each report is complète and perfect in itself. Each report contains 
ail upon the subject during the time that it purports to represent. 
In the aggrçgate, they cover the whole period of Barrett's service." 
19 Wall. 212. In U. S. v. Jones, 8 Pet. 375, 383, the court said: 

"The act of congress, in making a transcript from the books and proceed- 
ings of the treasury évidence, does not mean the statement of an account in 
gross, but a statement of the items, both of the débits and crédits, as they 
were acted upon by the accounting officers of the department." 

To the same effect are the cases of U. S. v. Edwards, 25 Fed. Cas. 
977, and U. S. v. Patterson, 27 Fed. Cas. 462, 463. 

A judgment based upon fragmentary and incomplète accounts of 
a portion only of the officiai term of an ofïicer does not, we think, 
fmd any support in anytliing decided in eitlier of the cases of U. S. 
V. Pinson, 102 U. S. 554; U. S. v. Gaussen, 19 Wall. 211; U. S. v. 
Stone, 100 U. S. 530, 1 Sup. Ct. 287; U. S. v. Hunt, 105 U. S. 187; 
U. S. V. Dumas. 149 U. S. 285, 13 Sup. Ct. 872; Soûle v. U. S., 100 
U. S. 11; Smith v. U. S., 5 Pet. 292; or U. S. v. Smith (0. C.) 35 Fed. 
490. The transcript from the books and proceedings of the treasury 
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department upon which the judginent appealed from is based, con- 
tains not one single item of account subséquent to the December, 
1856, term of the court of which the principal obligator was marshal, 
— not a single item of the accounts of the marshal for the nearly 
2 years that he remained in ofSce thereafter. Tlie period covered by 
the accounts contained in the transcript from the books and pro- 
ceedings of the treasury department in évidence expired more than 
33 years before the présent action was commenced. It is entirely 
true that the statute of limitations does not run against the govern- 
ment; but certainly the government cannot, any more than an indi- 
vidual, recover from the sureties in a bond, without proving the 
breach thereof by the principal obligor. In this case the United 
States bas recovered judgment against the estate of one of the sure- 
ties in the bond sued upon, for large sums of money, in respect to 
which the évidence does not show that the principal obligor was in 
default. Nearly one-half of the amount daimed on the part of the 
government to be due from Huhter was, as shown by the transcript 
of the treasury department introduced in évidence, paid out by the 
marshal for repairs to, and for furniture, stationery, and books for, 
the court room. Whether or not he ever furnished the treasury of- 
ficiais the authority for the making of those expenditures does not 
appear; nor does it anywhere appear in what way those suspended 
items, if flnally rejected, or any of the balances shown by the accounts 
that were introduced in évidence, were affected by the accounts of 
tbe marshal for that portion of bis term of office extending from the 
close of the December, 1856, term of the court, to August 4, 1858, 
when his term of office expired. The proper presumption to be drawn 
from the government's delay of more than 33 years, during which 
long period the marshal and one of his bond smen died, and the other 
bondsman, for aught that appears, remained in ignorance of any 
demand against the principal obligor, we are not called upon to dé- 
cide. In the case of Dox v. Postmaster General, 1 Pet. 317, 326, 
which was an action upon a postmaster's bond executed on January 
1, 1816, and conditioned for the faithful performance of his duties, 
a suit for the breach of which was instituted July 1, 1821, one of the 
questions certifled to the suprême court was whether the bond could. 
upon the facts of the case, be considered, in judgment of law, as paid 
and satisfled, or otherwise discharged. In disposing of that question, 
the court, speaking through Chief Justice Marshall, said: 

"If this question was founded on the time which was permitted to elapse 
before the institution of the suit, the answer must be in the négative. The 
bond was executed on the Ist day of January, 1816; the postmaster was re- 
moved from office on the Ist day of July in the same year; and this suit was 
instituted in August, 1821. But little more than flve years intervened be- 
tween the time when the sum due from the principal in the bond was aseer- 
tained, and the institution of the suit. The presumption of payment bas 
never been'supposed to arise from length of time, in sueh a case, eveu between 
Individuals; much less in the case of the United States, where ail payments 
are placed on that record which must be kept by the offlcers of government." 

The court found an additional reason against the presumption in 
the case cited, growing ont of the fact that the pleas in the cas(; 
did not allège payment, but presupposed that payment had been 
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made. The court said, however, that "length of time is évidence to 
be laid before the jury on tlie plea of payment." 

Whether the long period of more than 33 years that intervened 
between the action of the treasury officiais in the case at bar and 
the institution of the présent suit would be sufflcient to sustain a 
plea of payment, "we are not called upon to décide, because there 
was no such plea in the court below, and, of course, no finding 
upon any such issue. In the court below, and hère, the défense 
of the action, apart from the alleged lack of évidence of the alleged 
indebtedness, bas been rested chiefly upon the failure of the gov- 
ernnient to présent its claim to the administrator of the estate of 
Downey for allowance. and upon the act of congress of August 8, 
1888 (25 Stat. 887). That act is entitled "An act requiring notice 
of deficiency in accounts of principals to be given to sureties upon 
bonds of United States oiflcials, and fixing a limitation of time 
within which suit shall be brought against said sureties upon said 
bonds," the first section of which déclares : 

"Tliat hereafter, whenever any (îeflcicncy shall be discovered in the accounts 
of any officiai of the United States, or of any ofïicer disbiirsing or chargeable 
with public money, it shall be the duty of the accounting otficers niakin.a: such 
discovery to at once notify the head of the department havins control over 
the affairs of said ofïicer, of the nature and amount of said deficiency, and it 
shall be the immédiate duty of Kiid head of department to at once notify 
ail obligors upon tlie bond or bonds of such officiai of the nature of such de- 
ficiency, and the amount thereof. Said notification shall be deeined sufficJent 
if mailed at the post-office in the city of Washington, District of Columbia, 
addressed to said sureties respectively, and directed to the respective post- 
offices where said obligors may réside, if Ivnown; but a failure to give or mail 
such notice shall not discharge the surety or sureties upon such bond." 

The second and last section of the act provides: 

"That if, upon the statement of the account of any officiai of the United 
States, or of any officer disbursing or chargeable with public money, by the 
accounting offlcers of the treasury, it shall thereby appeàr that he is indebted 
to the United States, and suit therefor shall not be instituted within five years 
after such statement of said account, the sureties on his bond shall not be lia- 
ble for such indebtedness." 

This act clearly manifests the intention of congress that, upon 
the adjustment by the treasury officiais of the accounts of the 
various offlcers, ail indebtedness to the United States thereby 
shown shall, if not paid, be sued for by the government witliin a 
reasonable time; otherwise, the sureties upon such officiai bonds 
shall not be liable for such indebtedness. The act, however, shows 
upon its face that it applies to the future only. The improbability 
that congress, in prescribing the period of 5 years as a limitation 
to such suits, would, if its attention had been called to the mat- 
ter, bave excluded from its provisions indebtedness evidenced by 
accounts adjusted more than 30 years theretofore, does not justify 
the court in giving to the act a rétrospective effect, when such in- 
tention cannot be derived from the act itself. 

As, upon a new trial, which must be directed for the reason al- 
ready given, the cause may be disposed of on other grounds, we 
need not now décide whether the présentation of the government's 
claim, in accordance with the law of the state of California, to the 
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administrator of the estate of Downey for allowance, was essential 
to its maintenance of the action. The judgment is reversed, and 
cause remanded to the court below for a new trial. 

Gilbert, circuit Judge (dissentlng). The majority of the court 
hâve reached the conclusion that the trial court should hâve grant- 
ed a nonsuit at the close of the plaintiff's évidence, upon the ground 
that the marshal's account was not complète, for the reason that 
it covered only a portion of his term of office. It is true that the 
transcript, upon its face, does not contain ail of the accounts be- 
tween the United States and the marshal during the whole of the 
marshars term of office. It does contain, however, the matters in dis- 
pute which are the subject of the controversy. It contains. upon 
the one hand, ail the items with which the marshal was charged, 
—the drafts whereby funds were sent him during his term. The 
évidence of thèse was properly authenticated. Accompanying 
them was "a copy of a transcript from the books and proceedings 
of the treasury department," dated July 5, 1892, and properly cer- 
tifled. ït began with the certiflcate of the first auditor, as follows : 

"No. 11,250. Treasury Department. First Audltor's Office. 

"September 8, 1859. 
"I hereby certify that I hâve examlned and adjusted an account between 
the United States and Edward Hunter, late U. S. marshal for the Southern 
district of Califomia, and find that he is chargeable as follows: 

To balance due from liim, per report No. 8,542 7,014 02 

To commission heretofore allowed. nouchargeable to him under 
the Ist section of the act 3d March, 1797, viz,: 

Per report No. 6,600 55 03 

" 8,542 11 26 

Dollars 7,080 31 

"I kiso find that the balance due from him to the XTnited States is 7,680.31 
dollars, as appears from the statement and vouchers herewith transmitted 
for the décision of the comptroller o£ tlie treasury thereon. $7,680.31. 

"T. L. Smith, First Auditor." 

Then follows the certification of the comptroller that that bal- 
ance is due, and a statement of the items with which the marshal 
is chargeable, arising from "suspensions and disallowances, per 
report No. 6,600, still outstanding and unaccounted for," the sum 
total of which is the amount which was found by the first auditor 
to be due the United States. It is true that the items so disal- 
lowed and suspended are not distributed through the whole term 
of the marshal's office. The last of them is of no later date than 
January, 1857, whereas his term of office exBired on August 4, 1858. 
But the adjustment of the account was made, as we hâve seen, on 
September 8, 1859, and the only inference to be drawn from the 
fact that no disallowances or suspensions were made during the 
last 18 months is that the accounts of disbursements during that 
period were made according to law. The only items that are omit- 
ted from the transcript as it was presented to the court below are 
the items of the marshal's account of disbursements which were 
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found satisfactory and were allowed, and for whîcb lie bas been 
giveu crédit. I ara unable to see bow tbe absence of tbose items 
renders tbe account wbicb was presented so fatally détective that 
a judgment of nonsuit should bave been rendered upon its snbmis- 
sion in évidence. Wbat purpose would bave been served by tbe 
présence of that portion of tbe marsbal's account wbicb was found 
satisfa(;tory, and wbicb was not objected to? In wbat way would 
tbe évidence of tbose items of bis account bave aided tlie court in 
arriving at a conclusion concerning tbe marshaFs liability for tbe 
items wbicb were disallowed and suspended? Tbe controversy in- 
volved only tbe latter. No fault was found witb tbe remainder of 
tbe accounts. Tbe transcript from tbe books and proceedings of 
tbe treasury department contained ail tbat was necessary to ap- 
prise tbe marsbal or bis bondsnien of tbe nature of tbe claim and 
demand of tbe United States. It contained tbe wbole of tbe case 
of tbe government against tbe bondsmen. Tbe fact tbat tbe mar- 
sbal's account for tbe last year and a balf of bis term of office was 
approved and was satisfactory bas no bearing upon tbe preceding 
items wbicb were disallowed and suspended. Tbe question wbicb 
tbe treasury department bad to détermine was wbetber tbe mar- 
sbal had properly accounted for ail funds that bad come into bis 
hands. It was found that be bad not. Ail tbe items of bis de- 
fault were clearly set fortb in détail, accompanied with tbe reasons 
for wbicb they were suspended and disallowed. Tbe record shows 
that tbe plaintiff in error deemed the omitted portion of tbe ac- 
count immaterial to bis défense. He waived its absence. He in- 
terposed no objection to tbe transciipt on tbe ground tbat it was 
incomplète, or tbat tbe items wbicb had been duly credited to tbe 
marsbal's account were omitted. His motion for a nonsuit was 
based on no sucb ground. Neither bis assignments of error nor his 
brief in tbis court contains tbe remotest référence to it. Tbe point 
is niade for tbe flrst time in tbe opinion of tbe majority of tbis 
court, and tbe conclusion wbicb bas been reached can be based on 
no otber theory than tbat the judgment was void for want of any 
évidence wbatever to sustain it, — a position wbi(;b T subniit is nn- 
sustained by autbority. Tbe only defect in tbe transcript on wbicb 
tbe plaintiff in error relied in the court below and in tbis court was 
tbat certain items of tbe différences were "suspended" only, and 
bad not finally been passed upon by the department, — a position 
wbicb, under tbe autbority of Bruce v. L'. S., 17 How. 437, and 
Smith V. U. S., 5 Pet. 2ï)5, was clearly untenable. After tbe ac- 
count was adjusted, tbe burden was undoubtedly upon the marsbal 
or bis sureties to show that crédit should bave been given for tbe 
items wbicb were suspended. Ro far as tbe évidence shows, they 
took no steps to do so. When the cause came on for trial the ac- 
count stated constituted prima facie évidence of tbe amount wbicb 
bad not properly been accounted for, and with wbicb the marsbal 
was chargeable. Said the court in D. S. v. Hunt, 103 U. S. 187: 

"The certiflcate has the légal effeet of making the transcript prima facie 
évidence of the fact of indebtedness wliicli it certifies, unless, upon the face 
of the account, it necessarily appears lo be othervvise." 
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The plaintifE in error rested his case and went to trial upon the 
account as it stood and as it was stated, and oflered no évidence 
to contradict it. I think tliat, in the absence of other évidence, 
the circuit court did not err in denying the motion for nonsuit. 
and in rendering judgment for the United States upon the account 
as stated. 



UNITED STATES v. KELLY, 
(Circuit Court of Appeals, Nlnth Circuit. October 3, 1899.) 

; No. 425. I 

CouBTfs— AcT Decbbastng JnmsDiCTiON— Effect on Pendino Suits. 

Act June 27, 1898, amendUig Act March 3, 1887, § 2, which gave circuit 
and district courts jurlsdlction concurrent with tlie court of claims of 
actions on claims against tlie United States, by adding thereto a proviso 
tliat sucti jurisdiction slioiild not extend to cases brought to recover fées, 
salary, or compensation for offlcial services of offlcerg of tlie United 
States, in effect repealed, without a saving clause, the grant of jurisdic- 
tion in such cases contained in tlie original act, and operated to deprive 
circuit and district courts of jurisdiction in pending cases, and the circuit 
courts of appeals of power to proceed further in proceedings pending 
therein for the review of judgments previously rendered in such cases. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Marshall B. Woodworth, for the United States. 
J. N. Teal, for défendant in error. 

Before GILBEKT, EOSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The judgment of the circuit court in 
this case was reversed on writ of error from this court, and the cause 
was remanded for a new trial. 89 Fed. 946. After the mandate had 
issued, it was discovered that before this court had rendered its dé- 
cision congress had passed the act of June 27, 1898, abridging the 
jurisdiction of the circuit and district courts in certain classes of 
cases brought against the United States. A motion is now made on 
behalf of the défendant in error for an order recalling the mandate, 
upon the ground that this court was, by the said act, deprived of its 
jurisdiction over the case. The act referred to is entitled "An act 
to amend sections one and two of the act of March third, eighteen 
hundred and eighty-seven, Twenty-Fourth Statutes at Large, chap- 
ter three hundred and flfty-nine." Section 2 of the act reads as fol- 
lows: 

"That section two of the act aforesaid, approved March third, eighteen 
hundred and eighty-seven, be, and the same is hereby, amended by adding 
thereto at the end thereof the folio wing: 'The jurisdiction hereby conferred 
upon the said circuit and district courts shall not extend to cases brought to 
recover fées, salary, or compensation for officiai sendces of offlcers of tho 
United States or brought for such purpose by persons claiming as such offlcers 
or as assignées or légal représentatives thereof.' " 

The question arises whether the act deprives the courts of the 
United States of jurisdiction of causes which were pending at the 
time of its enactment. The plaintiff in error invokes the well-set- 
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tled nile fhat a prospective opération of a statute is presiiiued to be 
intended unless the législative intent to the contrary is deelared, or 
necessarily implied, eitlier from the words of the statute or from the 
circumstances which attended its enactment. In the circuit court of 
appeals for the Fifth circuit, in U. S. v. McCrory, 33 C. C. A. 515, 91 
Ped. 295, it was held that the effect of the statute was to deprive the 
courts of the United States of jurisdiction to entertain pending cases. 
The same view of the statute was taken by Kirkpatrick, district 
judge, in Fairchild v. U. S. (C. C.) 91 Ped. 297; but in Strong v. U. S. 
(0. 0.) 93 Ped. 257, it was held by Townsend, district judge, that the 
act was not intended to afifect pending cases. The suprême court in 
a séries of décisions has recognized the doctrine that, when juris- 
diction of a cause dépends upon a statute, the repeal of the statute 
without a réservation as to pending cases deprives the court of ail 
the jurisdiction which the act conferred. Insurance Co. v. Ritchie, 
5 Wall. 541; Ex parte McCardle, 7 Wall. 50G; Ex parte Yerger, 
8 Wall. 85; Eailroad Co. v. Grant, 98 U. S. 398; Sherman v. Grinnell, 
123 U. S. 679, 8 Sup. Ct. 260; In re HaU, 167 U. S. 38, 17 Sup. a. 
723. In Eailroad Co. v. Grant it was held that the jurisdiction con- 
ferred upon the suprême court by section 847 of the Revised Stat- 
utes, which enacted that no cause should be removed from the su- 
prême court of the District of Columbia to the suprême court of the 
United States by appeal or writ of error, unless the matter in dispute 
should be of the value of $1,000 or upwards, was taken away by the 
act of February 25, 1879, which enacted that a judgment or decree of 
the suprême court of the District might be re-examiûed in the su- 
prême court of the United States "where the matter in dispute, ex- 
clusive of costs, exceeds the value of |2,500," and repealed ail prior 
laws inconsistent with the act. The court dismissed the writ of 
error, which had been sued out on December 6, 1875, to reverse a 
final judgment of the suprême court of the District where the matter 
in dispute was |2,250. In Sherman v. Grinnell the question present- 
ed to the court was whether or not the jurisdiction of the suprême 
court to entertain an appeal from an order of a circuit court re- 
manding to the state court a case which had been removed therefrom 
was repealed by the act of March 3, 1887, which deelared that no ap- 
jjeal or writ of error from the décision of the circuit court so remand- 
ing such cause should be allowed. It was held that an order remand- 
ing the cause under the act of March 3, 1875, made and entered before 
the act of March 3, 1887, went into effect, was not appealable to the 
suprême court. The court said, referring to the act of 1875: 

"The provision of that act giving the jurisdiction was repealed by the act of 
1887 without any resen-ation as to pending cases. * * * As a conséquence 
of this, the repeal operated to take aAvay .-jurisdiction in cases where the order 
to remand had been made, but no appeal or writ of error taken, because, 'if 
a law conferring jurisdiction is repealed without a réservation as to pending 
cases, ail such cases fall within the law.' " 

The doctrine was reaffirmed by the court in Ee Hall, supra, where 
the court said: 

"The effect of the passage of the repealing act was to take away the juris- 
diction of the court of daims to proceed further in those cases which were 
founded upon the act thus repealed. This the congress had power to do." 
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We are unable to discover how a law wliich amenda the act where- 
by jurlsdiction was conferred diiïers from a repealing act such as the 
aets considered in the décisions above referred to. Such an amend- 
nient is, in effect, a repeal. It repeals pro tanto the grant of juris- 
dictiou. It revokes a portion of the jurisdiction which was conferred. 
There is nothing in tlie language of the act in question to indicate a 
purpose to except from its opération cases which were then pending. 
In the absence of such a réservation, the intention of congress is 
clear. It is that the statute shall read as amended, and as if it had 
been so enacted in the flrst instance. As amended, the statute ex- 
presses the measure of the court's power over pending cases. The 
right to sue the United Btates upon a claim such as that which is 
involved in this case wâs conceded for the flrst time, by the act of 
1887. The United States, by that àct, consented to be sued in certain 
specifled classes of cases involring a limited amôunt. The power to 
retract its consent to be sued is not disputed. Tlie amendment of 
June 27, 1898, does not, in terms, affect the jurisdiction of the United 
States circuit courts of appeals. It relates only to the jurisdiction 
which had been conferred by the act of Mardi 3, 1887, upon the dis- 
trict and the circuit courts, but its eft'ects extend to ail of the courts 
of the United States. This court has no power to review the judg- 
ment of the circuit court in a matter of which the latter has been 
devested of its jurisdiction. This court can act upon the circuit 
court only through its mandate. It will not issue its mandate to a 
court which has no power to enforce it. Hunt y. Palao, i How. 589 ; 
McNulty V. Battv, 10 How. 72; Preston v. Bracken, Id. SI; U. S. v. 
McCrory, 33 C. C. A. 515, 91 Fed. 295. The argument that the con- 
struction which we place upon the act will in some cases lead to 
harsh results is one that would bave persuasive force if the language 
of the act left its meaning doubtful. In view of the settled construc- 
tion which has been placed upon similar législation, it must be pre- 
sumed that, in omitting a saving clause as to pending suits, congress 
intended ail the results of its act, and tliat it had in view the possible 
exercise of its own power to grant- relief in cases in which the dis- 
missal of pending causes and the intervention of the statute of limita- 
tion might resuit in hardship. The motion for an order recalling 
mandate willbe allowed, the judgment of this court set aside, and the 
writ of error dismissed. 



CROWN POINT MIN. GO. v. BUOK. 

BUCK V. CROWN POINT MIN. CO. 

(Circuit Court of Appeals, Eigtith' Circuit. October 9, 1899.) 

Nos. 1,156, 1,104. 

Trial — Diukoting Verdict, 

It is error to stop the trial of a case, and direct a verdict, before com- 
pétent évidence offered upoii material issues lias been received. 
Mining Claims— Overlapping Locations. 

A minerai discoveiy mnde on free public land, and a claim located there- 
on, vest in the locators ail tbe free public land withln its limits, and every 
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vein whose apex is found witliin such free public land, within the surface 
Unes o£ the clalm extended downward vertically, whether the surface thus 
secured is ail or only part of the tract within the boundary lines of the 
claim. 

In Er-ror to the Circuit Court of the United States for the District 
of Colorado. 

W. H. Bryant (G. S. Thomas and H. H. Lee, on the brief), for the 
Crown Point Mining Company. 

George L. Hodges and Bruce Glidden, for William M. Buck. 

Before CALDWELL, SAIS'BORX, and THAYER, Circuit Judges. 

SA2SÎB0EN, Circuit Judge. There was a conflict between the Iode 
mining claim Louisa, which was owned by William M. Buck, who 
will be called the "défendant" in this opinion, and the Iode mining 
claim Crown Point, which was owned by the Crown Point Mining 
Company, which will be called the "plaintiff." The défendant, Buck, 
applied for a patent for his claim; and the Crown Point Company 
filed an adverse claim, and then brought this action in the court be- 
low, under sections R and 7 of the act of congress of May 10, 1872 
(now sections 2325 and 232-6 of the Eevised Statutes), to détermine 
who was entitled to the area in conflict between the two claims. 
While the trial of this action was in progress, and while the défend- 
ant was presenting his évidence, the court below stopped the intro- 
duction of évidence, and instructed the jury to return a verdict that 
neither party was entitled to any of the property in controversy. 
Both parties complain of this ruling, and each of them has sued out 
a writ of error to reverse the judgment which is founded upon it. 
The course of the proceedings to the time this ruling was made was 
in this way: In its complaint the plaintiff alleged that A. J. Ray and 
J. P. Wilcox discovered a vein or ledge of inineral-bearing matter 
containing gold on November 25, A. D. 1896, upon an unappropriated 
part of the public domain; that on December 7, 1896, they located 
the Crown Point Iode mining claim, which was 1,500 feet in length 
and 300 feet in width, upon it; that they marked the boundaries of 
this claim and in ail things complied with the requirements of the 
laws and with the customs of miners, so that they secured a légal 
mining claim; and that the title and possession of this claim had 
been vested in the plaintiff by varions mesne conveyances. The 
Crown Point Company then alleged that about December 17, 1896, 
the défendant wrongfully entered upon that portion of the Crown 
Point claim which is within the exterior lines of the Louisa Iode 
mining claim, and subsequently applied for a patent for it, and with- 
held the possession of it from the Ctown Point Company. It also 
averred that the discovery and location of the Louisa claim were 
fraudulent and void. The défendant, Buck, in his answer, denied 
ail the allégations of the complaint with référence to the discovery, 
location, and possession of the Crown Point claim, and alleged that 
on November 19, 1896, John McConaghy discovered a gold-bearing 
Iode within the limits of tlie Louisa claim, and duly located and 
marked the boundaries of that claim, and complied with the require- 
ments of the laws and with the customs of the miners, so that by 
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prior dîscovery he acquîred â yalid mining claim, and that the title 
and tlie rigbt to the possession thereof had passed by varions mesne 
conveyances to the défendant. On the trial the plaintiff introduced 
évidence to the effect tliat Eay and Wilcox discovered a gold-bearing 
Iode or vein within the limits of the Crown Point claim on Noveni- 
ber 25, 1896, and that they thereupon located that claim, marked its 
boundaries, and eomplied with the necessary requirements of law and 
custom to vest in them a légal right to a valid mining claim.; that 
this title and right to the possession of this claim had passed to the 
plaintiff; and that the Louisa Iode mining claim contained within its 
boundaries a portion of the Crown Point claim, including the land on 
which Ray and Wilcox made their discovery and sunk their shaft. 
Thereupon the plaintiff rested, and the défendant introduced évidence 
to the effect that nearly ail, if not ail, the land within the boundaries 
of the Crown Point claim, except a small wedge-shaped fraction of 
that claim in which the discovery was made and in which its dis- 
covery shaft was sunk, was covered by valid prior locations, which 
were held by corporations that were either owned or controUed by a 
corporation called the Woods Investment Company, and that the 
little tract on which the discovery shaft of the Crown Point was sunk 
was covered by the Sierra Nevada mining claim at the time when the 
discovery upon which the plaintiff relies was made. He also intro- 
duced évidence that the Gold Coin Mining & Leasing Company was 
■ one of the corporations controlled by the Woods Company, and that 
the Columbine- Victor Tunnel Company, which owned the Bonanza 
Iode mining claim, was another; that one John McConaghy, the 
superintendent of the Gold Coin Mining Company, while working for 
that Company within the boundaries of the Bonanza claim on îvovem- 
ber 12, 1896, discovered the Iode or vein on which the Louisa claim 
was located; that thereupon the Columbine- Victor Tunnel Company, 
on November 18, 1896, relinquished to the United States ^Viooo of 
an acre of land within the limits of the Bonanza claim, upon which 
the discovery Shaft of the Louisa claim was subsequently located; 
and that thereafter, on November 19, 1896, McConaghy posted the 
location notice of the Louisa claim over the point where he had dis- 
covered this vein in the Bonanza claim. The défendant also proved 
that the corporations controlled by the Woods Investment Company 
relinquished several other small tracts of land within the boundaries 
of the Louisa claim; that McConaghy marked the boundaries of that 
claim, and eomplied with ail the formai requirements of the law and 
the customs of miners in order to establish a valid mining claim; and 
that he afterwards conveyed his right and title thereto to the défend- 
ant. As the défendant was proceeding with the introduction of his 
évidence relative to the Louisa claim, the court inquired of one of his 
counsel what évidence he had in reserve; and the latter answered 
that he had more évidence of the same character, and évidence that 
the Bonanza Mining Company had undisputed title to that part of 
the Bonanza claim on which the Louisa discovery shaft was located 
before that tract was relinquished; that the same situation existed 
relative to the title of the other claims whose owners had relinquished 
small tracts within the limits of the Louisa; and that he proposed 
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to show the acts of tlie offlcers of thèse companies which evidenced 
the abandoDiuent of thèse tracts to the goveinmeiit, and the formai 
acts and records of the corporations whereby the hitter subsequently 
ratified the acts of their offlcers, and varions proceedings in the gov- 
ernment land office. The court then turned to oue of the counsel for 
the plaintiff, and asked him if he intended to otfer évidence in rebut- 
tal, and, if so, to what effect. He replied that he olïered to show the 
invaliditj- of the Louisa location; that the relinquishments upon 
which that daim rested were ail made after the discovery and loca- 
tion of the Crown Point claim; that they were fraudulent and void; 
that the parties that made them subseqnently flled claims for the re- 
linquished tracts adverse to that of the défendant; that the Sierra 
Nevada mining claim, which was the only prior claim that inchided 
within its boundaries the small tract of land in which the discoveiy 
of the Grown Point Iode was made, and in which the discovery shaft 
of the Crown Point claim was located, had been abandoned before 
tliat discovery; and that this tract was unappropriated public land 
of the United States when the lo(;ators of the Crown Point disco^-ered 
the vein and siink their shaft within it. The court refused to receive 
any of the évidence, and instructed the jury to return a verdict that 
neither of the parties to the action was entitled to the title or to the 
possession of the property in controversy. 

We are unable to perceive why the facts which the plaintiff offered 
to prove, if established to the satisfaction of the jury, would not hâve 
sustained its claim, at least to the extent of the small wedgo-shaped 
tract of land on which its discovery shaft was located. This tract 
was not within the boundaries of any other mining claim, except the 
Sierra Nevada; and if, as the plaintiff otfered to show, the Sierra 
Nevada claim had been abandoned before Kay and Wih-ox made their 
discovery and located their claim, and if, as the Crown Point ("ompany 
also proposed to prove, the Louisa claim was fraudulent and void 
because the relinquishments on which it rested were not made until 
after the discovery and location of the Crown Point claim, so that 
the discovery and discovery shaft of the Louisa were within the 
Bonanza claim, and hence void, because not upon unappropriated 
public land at the time the discovery of the Crown Point Iode was 
made (Erwin v. Perego, 35 C. C. A. 482, 9?. Fed. 608, 012; Itelk v. 
Meagher, 104 U. S. 279, 284; Gwillim v. Donnellan, 115 U. S. 45, 
51, Sup. et. 1110), then the discovery of the Crown Point was on 
unappropriated public land, and its discovery and location vested in 
its locators ail the unappropriated public land within its limits, and 
every vein whose apex was found in that free public land within the 
surface Unes of the claim extended downward vertically, whether the 
surface thus secured was ail or only a part of the tract within the 
boundary lines of the claim. Eev. St. § 232C; Del Monte Mining & 
Milling Co. v. Last Chance Mining & Milling Co., 171 U. S. 55, 77-80, 
18 Sup. et. 895. On the other hand, if the owners of the Bonanza 
mining claim relinquished the tract on which the discovery shaft of 
the Louisa claim was sunk before the Louisa vein or Iode was dis- 
co%'ered, and if the Louisa vein was discovered within tliis free tract 
of public land, and duly located, before the discovery of the Crown 
S7 F. -30 
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Point, the Louisa claim must take the wedge-shaped tract on which 
the discovery shaft of the Crown Point was located. The rejection 
of the évidence upon thèse issues nécessitâtes another trial of the 
case, and it is useless to consider it further until ail the compétent 
testimony has been adduced, so that we can perceive what questions 
of law the facts of the case présent, and what they eliminate. The 
judgment below is reversed, and the case is remanded to the court be- 
low, with directions to grant a new trial. The costs in this court 
will be equally divided between the parties. 



FRANK WATERHOUSE, Limited, et al. v. ROCK ISLAND ALASKA 

MIN. CO. 

(Circuit Court of Appeals, Nintli Circuit. October 19, 1899.) 

No. 534. 

1. Appeal— Revtew— Haemless Eh! g î— Admissiok of Evidence. 

An erroneous admission in évidence of an Instrument which, because 
not properly stamped, was inadmissible under the provisions of the war 
revenue act of 1898, was harmless, where the instrument was set eut in 
the complaint, and Its terms were not in dispute; the only iissue thereon 
made by the pleadings being as to the authority of the agent executing 
the same on behalf of the défendant. 

2. Shipping — PowEEs OF Master — Chartek of Vbsskl to Complète Voyage. 

Défendant, a corporation which was the owner of an océan steamship, 
contracted to transport passengers and freight from London, England, to 
Dawson City, on the Yukon river. On the arrivai of the ship at St. 
Michaels, which was the end of her voyage, and where défendant had 
arrangea to transship her passengers and cargo to other vessels for the 
remainder of the transportatlon, such other vessels had not arrlved. 
Held, that it was within the powers and was the duty of the master of 
the steamship to take such reasonable measures as were neeessary to 
carry out the contract of his employer, and earn for It the passage money 
and freight, by delivering his passengers and cargo at the point of des- 
tination, and that a charter of another vessel for that purpose, executed 
by hlm in good faith, and in the exercise of a reasonable discrétion, was 
bindlng on the défendant. 
S. Samr: — AcTiO|K for Charter Hire^Damagbs for Defects in Vessel. 

Where the undisputed évidence showed that a vessel was examined by 
a charterer, and accepted by him with full kuowledge of the condition of 
her machinery and appliances, It was not error to instruct the jury, in an 
action to recpver lier hlre under the charter, that claims set up by de- 
fendant on account of damages and delays alleged to hâve resulted from 
the détective condition of such machinery and appliances should not be 
eonsidered unless the defects complained of were latent and unknown to 
défendant. 

4. Evidence — Presumption from Fait.ure to Call Witness. 

A jury is authorized to infer from the absence of a person, shown to 
hâve particular knowledge of the matters in controversy, beyond the 
reach of a subpœna, and from the fact that his absence was facilitated 
by one of the parties, that his testimony would not hâve been more favor- 
able to such party than that of the wltnesses who testifled. 

5. Appeal— Matteus Revibwabi-b— Pbdekal Practice. 

The overruling of a mption for a new trial is not assignable as error, 
under the practice established in the courts of the United States. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington, 
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This action was brought in the circuit court for tlie district of Wasliington 
by the Rock Island Alaslsa Mining Comiiany, the appellee, against the cor- 
poration styled Frank Waterhouse, Limited, appellant, to recover the sum of 
.$21,055.19, with interest, alleged to be due on a certain charter party, and for 
merchandise furnished and seryiees rendered to the said appellant by the 
appellee. The cause was tried by the court and a jury, resulting in a verdict 
for the appellee (plaintifC below) in the sum of $18,919.10, with interest and 
costs of suit, and is brought to this court on a writ of error sued out by the 
défendant in the court below, and its surety on a bond given to secure tlie 
release of attached property. 

The litigation arose from the following transactions and circunistances: 
The Rock Island Alaska ilining Company (hereafter referred to as the 
"Rock Island Company") is an lowa corporation, and in ,Tuly of 1898 was the 
owner of two steamers, the Rock Island and Rock Island No. 2, whieh were 
lying in the harbor of St. Michaels, Alaska. This corporation was at that 
time represented at St Michaels by H. TJ. Crockett, its vice président, E. L. 
Kahlke, its secretary, and William C. Knaack, its gênerai manager. Frank 
Waterhouse, Limited (hereafter referred to as the "Waterhouse Corporation"), 
is a British corporation, organized early in 1898, and from the finie of its 
organization has had its chief office in America at Seattle, Wash.; Frank 
Waterhouse being the American manager of said corporation, in charge of its 
Pacific Coast business, and residing at Tacoma, Wash. This corporation was 
the owner of the British steamship Garonne, which sailed from London, 
England, on April 2, 1898, with a partial cargo and a number of passengers 
bound for St. Michaels, via Victoria and Vancouver, British Columbla. In 
June, 1898, the ship left Victoria with a full cargo and full list of passengers, 
arrivlng in St. Michaels harbor about July 4th; Capt. C. G. Conradi being the 
master in charge thereof. To nearly ail of the passengers tickets had been 
sold by the Waterhouse Corporation beyond St. Michaels to various points on 
the Yukon; the tickets issued on the prepayment of fare being two-coupon 
transportation tickets, one coupon calling for passage on the Garonne to St. 
Michaels, and the other being an order on "Agent Connecting Line, St. 
Michaels, Alaska," for one ticket from St. Michaels to Dawson, to be charged 
to the account of the Waterhouse Corporation. The Garonne also carried to 
St. Michaels 177% tons of freight, including 43% tons belonging to the Water- 
house Corporation, consisting of clothing, blankets, hardware, and drugs, ail 
of which was consigned to Dawson. The Waterhouse Corporation had re- 
ceived in artvance as fi'eight upon the cargo a sum exceeding .fKî.OOO, and a 
further sum of about $8,000 was to be collected upon delivery of the consigned 
goods at Dawson by an employé of the coii)oration who was proceediug to 
Dawson on the Garonne. It appears that it was the intention of the Water- 
house Corporation to transfer the passengers and cargo of the Garonne to a 
river steamer at St. Michaels, the Robert Kerr, whieh was to be operated by 
F. W., Limited, a corporation organized to engage in river ti'ausportation on 
the Yukon in connection with the océan transportation of tho lirst-named cor- 
poration. Frank Waterhouse, manager of botli corporations in this country, 
had contracted witli a firm in Seattle to construct the steamer Robert Kerr 
and send it to St Michaels in time for the opening of navigation on tlie Yukoii 
river. The Waterhouse Corporation had also contracted with the Milwaukee- 
Alaska Gold-Dredge Mining Company for exchange of bu.siness with the lat- 
ter's river steamer Milwaukee. It was expected by the Waterhouse Corpora- 
tion that both of thèse steamers would be at St. Michaels upon the arrivai 
there of the Garonne, and it sent by the Garonne a master, pur.«r, and pilot, 
uuder contra.ct of employment for the season on the Yukon river upon the 
Robert Kerr, or any other river boat selected by the Waterhouse Corporation. 
When the Garonne arrived at St. Michaels on .Tuly 4, 1898, neither of the ex- 
pected river steamers, the Robert Kerr or Milwaukee, had arrived. Capt. 
Conradi looked around for other means of sending his passengers and cargo 
up the river, and in the course of a few days (neither of said river steamers 
havlng then reached St. Michaels) completed negotiations with the offlcers of 
the Rock Island Company for the use of the steamer Rock Island, and en- 
tered into the charter party upon which this litigation is based; assuming to 
do so on behalf of the Waterhouse Corporation. This charter party waa 
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■written in duplicate, each party retaining one of tlie original documents, and 
reads as follows: 

"This indenture of charter party made and executed tliis flftli day of July, 
1898, by and between Rock Island Alaslia Mining Company, owners of tlie 
steamer Kocls Island, party of tlie first part, and the Frank Waterhouse, Lim- 
ited, of London, the party of the second part, witnesseth as follows: The 
party of the first part, for the considérations hereinafter mentloned, and the 
covenants on the part of the party of the second part to be kept and perf ormed, 
does hereby lease and charter to the party of the second part that certain 
stern-wheel steamboat called 'Rock Island,' now lying at the port of St. 
Michaels, Alaska, to hâve, nse, and operate upon the Yukon river so long as 
said party of the second part shall wish, not extending beyond the season of 
1898. Said party of the second part shall hâve àbsolute and complète control 
and management of said steamer vrhile they shall retain her, and shall pro- 
vide said steamer with ôflioers and crew for the opération thereof, with tlie 
exception of two engineers, pilot, and secretary of the Rock Island Alaska 
Mining Company, wliich party of the flrst part agrée to provide and pay for; 
and, further, the party of the second part shall maintain said engineers, pilot, 
and secretary in like as their own crew until steamer is returned to party of 
the flrst part. Said steamer to be delivered upon demand to party of the 
second part alongside of the British steamship Garonne, in the harbor of St. 
Michaels, and upon such delivery in good condition this charter party shall 
begin. For the use of said steamer aforesaid, party of the second part agrées 
to pay the party of the flrst part the sum of five hundred dollars per day 
during the period of their use thereof, and until said steamer be delivered to 
the party of the first part as hereinafter provided; flrst pay ment to be made 
at Dawson City upon arrivai of the steamer, to cover number of days con- 
sumed, and in like manner upon the arrivai of steamer at St. Michaels. Said 
party of second part may surrender said steamer to party of the flrst part, 
and caneel and annul this charter party, at any time after expiration of one 
month from date pf charter, by delivery of steamer Rock Island to party of 
the flrst part, elther at St. Michaels or Dawson City, in like condition as re- 
ceived, except ordinary wear and tear. In witness whereof, the respective 
parties hereto hâve eaused thèse présents to be signed this fifth day of July, 
1898, by the Rock Island Alaska Mining Company, by its vice président and 
gênerai manager, duly authorized, and the Frank Waterhouse, Limited, by 
C. G. Conradi, Cap tain S. S. Garonne, its authorized agent, on the date flrst 
above mentloned. 

"The Rock Island Alaska Mining Co., 
"By Wm. C. Knaack, Gen. Mgr., 
"B.y H. TJ. Orockett, Vice Président 
"Frank Waterhouse, Ltd., 

"By C. G. Conradi, Capt. S. S. Garonne. 

"Attest: E. L. Kahlke, Sec'y. 

"Witness: Jno. C. Hayden. 

"[Oorporate Seal of Rock Island Alaska Mining Co.]" 

At the time the charter party was entered into, Capt. Conradi, assuming to 
act on behalf of the Waterhouse Corporation, also entered into an agreement 
with the Rock Island Company to fumish transpoitation on the steamer 
Rocli Island to Forty-Mile Post, on the Yukon river, to two passengers, and 
for 15 tons of machinery and supplies then stored on said steamer, and to 
render ail assistance possible with the crew of the steamer Rock Island in 
unloading said machinery and supplies at destination. The considération for 
this transportation was the sum of $500, the receipt of which was acknowl- 
edged by Conradi in the agreement. 

In aecordance with the terms of the charter party, the steamer Rock Island 
was delivered alongside the Garonne, and receipted for by Capt. Conradi, on 
behalf of the Waterhouse Corporation, on July 7, 1898, at noon. Capt. Con- 
radi also receipted in the same way for a quantity of coal then on board the 
Rock Island, agreeing to return ar egual amount to the défendant in error 
upon surrender to it of the steamer. The offlcers and crew employed by the 
Waterhouse Corporation at once took possession of the Rock Island, with two 



FRANK WATERHOCSE V. ROCK ISLAXD ALASKA MIS. CO. 469 

engiiieers, pilot, and seeretary provided by the Rock Island Company, and 
proceeded to stow away so much of the cargo of the Garonne as the Rock 
Island was able to take, ineluding a portion of the cargo owned by the 
Waterhouse Corporation. The loading uonsumed four days, at the expiration 
of wliicli time the Rock Island started up the Yukon river. The steamer Rock 
Island No. 2, in command of the offlcers of the Rock Island Company, started 
up the river at about the same time. Considérable delays vs-ere experienced 
by the Rock Island through stopping at river points, cleaning boilers, and load- 
ing vvood for fuel, and when about 1,300 miles from the mouth of the river 
she grounded on the Ft. Yukon bar. Assistance was asked of the Rock Island 
No. 2, which steamer spent about six days in trying to pull the Rock Island 
from the bar and in unloading and reloading her cargo, but flnally abandoned 
the effort and eontinued up the river to her deatination, Later the Rock 
Island was pulled ofC the bar by another steamer, the officer in charge of the 
vessel paying $1,000 for the service. After still further delays by breakage 
of machinery, trouble with the steam capstan in making landings, etc., she 
finally reached Dawson at 7:30 a. m. of August 23d. Upon the arrivai of the 
Rock Island at Dawson, demand was at once made by the Rock Island 
Company for the amount due under the charter party. Capt. Jordison, in 
command of the Rock Island for the Waterhouse Corporation, had not the 
money with which to pay it, and entered into an agreement with the repré- 
sentative of the Rock Island Company that the money collected as frelght 
charges should be paid into the Bank of British Noith America at Dawson, to 
the crédit of H. U. Crockett, vice président of the Rock Island Company, from 
which should flrst be paid the wages due the crew, and the port and customs 
charges; the balance to be retalned by the Rock Island Company on account 
of the hli-e of the steamer. The Waterhouse Corporation received the portion 
of the cargo belonging to it, and through its agent, Longmire, obtained a 
storeroom in Dawson, and exposed the goods for sale. The remaining cargo 
was delivered to the several consignées; the freight thereon collected and 
paid into the bank. The steamer Rock Island was then, on August 26. 1898, 
surrendered to the Rock Island Company; Capt. .lordison and the purser, 
Gilkison, giving the company a receipt aeknowledging having had the steamer 
under charter from .luly 7, 1898, until August 26, 1898, at noon. A few 
minor transactions were subsequently had in Dawson: ïhe Rock Island Com- 
pany purchased certain goods of the AVaterhouse Corporation at its store, 
and agreed to take a part of the equipment which had been supplied the 
steamer Rock Island by the Waterhouse Corporation at St. Michaels; the 
price to be lixed in Seattle upon arrivai of the représentatives of the re- 
spective parties. The Rock Island Company also transported to St. Michaels 
from Dawson three passengers, under agreement with Capt. Jordison, the fare 
charged being .*50 each. 

In the meantime the Garonne had returned to Vancouver. Upon her 
arrivai there, Capt. Conradi reported the making of the charter party to 
Waterhouse, manager of the AVaterhouse Corporation, delivering to him one of 
the duplicates of the document. This took place at some time between July 
22(1 and 2,5th. Some eight or ten days later, on August 2d, Waterhouse wrote 
a letter to the Rock Island Company, stating that Capt. Conradi had exceeded 
his authority as master of the vessel in entering into the charter party for 
the steamer Rock Island, and that he had no authority, as agent of the 
corporation, to make snch a charter; that, as manager of tho corporation, he 
(Waterhouse) had no right to conflrm the action of Capt. Conradi without refer- 
ring the same to the trustées of the corporation,— and therefore gave notice 
that the charter party was not ratified, bit that the matter wa.s referred to 
the trustées for such action as they might see fit to take. Upon the return to 
Seattle of H. U. Crockett, vice président of the Rock Island Company, and as 
soon as he recovered from an illness contracted en route, he called upon 
Waterhouse at the Seattle office of the Waterhouse Corporation, and asked 
for a settlement of the account between that corporation and the Rock 
Island Company. Waterhouse then and there notified Crockett, as the rep- 
résentative of the Rock Island Company, of the intention of the Waterhouse 
Corporation to repudiate the charter party. ïhereupon this suit was brought 
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by the Eock Island Company against the Waterhouse Corporation, în the 
circuit court of tlie United States for the district of Wasliington, for the hire 
of the steamer Roclc Island under the charter party; for the value of the 
coal used on the said steamer, and not returned as per agreement; for tlie 
services of the steamer Eock Island Xo. 2 on the Ft. Yukon bar; and for the 
transportation of three passengers for the Waterhouse Corporation from 
Davirson to St. Micliaels on the return of the Rock Island. Certain crédits 
were allowed by the Kock Island Company for traosportatioii of goods ou the 
Rock Island up the Yukon, for cash received at Dawson, for goods purchasetl 
at Dawson from the Waterhouse Corporation, and for goods on board the 
Rock Island taken by the Rock Island Company at Dawson under agreement, 
whleh, with .fSOO disallowed by the court upon demurrer, left tlie amount 
claimed at the trial $20,565.19. ïhe Waterho\ise Corporation denied, in its 
answer, that Conrad! was at any time its authorized agent for the purpose 
of entering into or executing the alleged charter party, or in any way author- 
ized to enter into or exécute the same in behalf of the corporation. It also 
denied that the steamer Rock Island, in good condition or otherwise, was 
delivered to the Waterhouse CoiToratlou in St. Michaels harbor on .Tuly 7, 
1898, and accepted by it, or that the Rock Island Company duly performed 
the eontract on its part to be performed, or that the Waterhouse Corporation 
kept the steamer under sald charter for 50 days, until August 26, 1898, aud 
used it during that time in the transportation of freight and passengers be- 
tween St. Michaels and Dawson. By way of affirmative défense, the Water- 
house Corporation, while not admitting that it entered into the çhai'ter party, 
or tliat the same was entered Into or executed in its behalf by any person 
authorized so to do, or that it had in any way ratifled or accepted said char- 
ter party, alleged that if, for any reason, it was Uable to the Rock Island Com- 
pany in any sum whatever upon said charter party, it was entitled to sundry 
abatements from the total amount of the hire of said steamer Rock Island 
called for by the terms of said charter paity, aùd to sundry set-o£Es against the 
daims of the Rock Island Company, by reason of the following facts, and in 
the following amounts: (1) In the sum of $12,500 for 25 days' prolongation 
of the trip of the steamer under the charter party by reason of the steamer's 
unsound and bad condition, having a weak and détective capstan, and boilers 
and englues of weak construction, and inadéquate strength and power for 
the exigencies of navigation upon the Yukon, with leaky steam pipes and fit- 
tings, and not having the necessary equipment of ringbolts, spais, and stout 
cables for use in getting afloat when grounded on sand bars or shoals, ail con- 
trary to représentations alleged to hâve been made by the offlcers of the 
Rock Island Company, and for other reasons (not, however, supported by any 
proof); (2) in the sum of $7,010.60 for expenses of operating the steamer, aud 
maintaining its crew and passengers thereon, during said 25 days' unneces- 
sary prolongation of her trip; (3) in tlie sum of $1.000 tor extra expense in 
getting the said steamer towed oflf by a passing steamer from a shoal in the 
Yukon river, on which she was grounded in the course of the said trip,— this 
expense necessitated by reason of the disregarding of a verbal agreement by 
the Rock Island Company, alleged to hâve been made between it and the 
persons representing the Waterhouse Corporation when said charter party 
was entered into, to the efCect that the chartered steamer and the steamer 
Rock Island No. 2 should render mutual assistance, without charge, in getting 
each other aiioat in case either of them grounded; (4) in the sum of $478 
for damage to merchandise of the Waterhouse Corporation forming a part of 
the cargo of said steamer, by reason of steam escaping from leaky pipes and 
flttings into the hold where the merchandise was stowed, wetting and other- 
wise injuring it. 

Bogie & Richardson and Burke, Shepard & McGilvra, for plain- 
tiffs in error. 

Harold Preston, E. M. Carr, and L. C. Gilman, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 



FRANK WATERHOUSE V. EOCK ISLAND ALASKA MIN. CO. 471 

MOKROW, Circuit Judge, after stating tlie facts as above, de- 
livered the opinion of thie court. 

The appellee lias interposed a motion to strilce frora tlie record 
tlie document purporting to be a bill of exceptions, appearing 
therein, on tlie ground that it does not oonsstitute a proper, suffl- 
cient, or légal bill of exceptions. ïhe appellee also objects to the 
considération bj- the court of the alleged errors assigned by th(i 
appellant, on tlie ground that no proper, sufficient, or légal as- 
signment of errors was liled in the circuit court, and no proper, 
légal, or sufficient assignraent of errors api)ears in the record. The 
biil of exceptions covers loti pages of the printed record. It con- 
tains the usual formai introductory matter, and then follows a 
transcript of the testimony of witnesses in narrative form, with 
the objections by counsel to the admission of testimony, and tlie 
rnlings of the court with respect to such objections; a report in 
fuU of the charge of the court to the jury; the exceptions takeu 
by counsel to c(>rtain portions of the charge, and to the refusai of 
the court to give certain instructions requested; aud the exhibits 
in the case, iiicluding, also, the proceedings on a motion for a 
new trial. The certificate of the trial judge to this bill of excep- 
tions recites that in "order that ail the motions, ofters, rulings, 
exceptions, and other proceedings had, and ail the testimony. ex- 
hibits, and other évidence adduced, received, or oftered, in said 
cause, and not already a part of the record, may be by this bill of 
exceptions made a part of the record therein," the judge bas set 
his hand and seal to the same, and certifies that the bill of excep- 
tions, together with the sundry exhibits therein mentioned, "con- 
tains ail the motions, offers, rulings, exceptions, and other pro- 
ceedings had, and ail the material testimony exhibits, and other 
évidence adduced, received, or ofEered, in said cause, from the be- 
ginning of said cause down to the date of this certificate, and con- 
tains ail the material facts, matters, and ])rnceedings in said cause 
not already a pai't of the record therein, including the charge of 
said judge to said jury in full." The record thus made up ap- 
pears to be a report of the trial of the case in such fuUness of 
détail as to incumber the record with much uselcss matter, and 
impose upon this court the difticult task of determining the précise 
relation of scattered testimony to the principles of law declared 
by the court in the instructions given to the jury, and to the prop- 
ositions of law contended for by counsel, and rejected by the cir- 
cuit (îourt in the instructions refused. This method of prps«mting 
a case to the appellate court has been ropeatedly condemned by 
the suprême court of the United StTites. Insurance Co. v. Raddin, 
130 U. S. 183, 193, 7 Sup. Ct. 500; Hanna v. IMaas, 122 U. S. 2-1, 2(), 
7 Sup. Ct. 1055. 

The assignments of error are 3-2 in number, H of which relate 
to exceptions taken by the appellant to the action of the court in 
admitting certain testimony oiïered by the appellee; 2 to the re- 
fusai of the court to admit testimony offered by the apy)ellant; 
2 to the déniai of motions made by the appellant, one of which was 
the déniai of a motion for a new trial; to instructions given by 
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the court to the jury; and 8 to the refusai of tlie court to give in- 
structions requested by tlie appellant. 

In tlie view we take of tliis case, there are but few questions 
properly presented by the record for our considération. Tlie flrst 
and controlling question to be determined is as to the validity of 
the charter party executed at St. Michaels, Alaska, on July 5, 1898, 
on the part of the Bock Island Alaska Mining Company, by W. C. 
Knaack, gênerai manager, and on the part of Frank Waterhouse, 
Limited, by C. G. Conradi, captain of the steamship Garonne, for 
the lease and charter of the steamboat Bock Island, to operate on 
the Yukon river between St. Michaels and Dawson City during 
the season of 18D8. Was this charter party, under the circum- 
stances connected with its exécution, a lawful contract, binding 
upon the appellant? 

The flrst objection urged against it by the appellant is that it 
was incompétent évidence, by reason of the fact that it did not 
hâve afflxed to it an internai revenue stamp, as required by the 
act of June 13, 1898 (30 Stat. 448, 460), oommonly known as the 
"War Eevenue Law." Schedule A of this act went into effect on 
July 1, 1898; but it is a well-known fact that the government 
was not prepared at that date to supply the public with internai 
revenue stamps throughout the United States, and particularly 
was this failure an established fact of gênerai public notoriety in 
the distant territory of Alaska. It is true, however, that this con- 
dition of aiïairs did not relieve the parties interested in the charter 
party from the duty of having it subsequently stamped as pro- 
vided by law, if they desired to use the document as an instrument 
of évidence. But the ruling of the court in admitting the charter 
party in évidence without being properly stamped, though erro- 
neous, was without préjudice in this case. The language of sec- 
tion 14 of the act of June 13, 1898, is: ' 

'That hereafter, no instrument, paper, or document required by law to be 
stamped, wliieh lias lieen signed or issued witliout beiug duly stamped, or 
witti a déficient stamp, nor any copy thereof, sliall be recorded or admitted, 
or used as évidence in any court imtil a légal stamp or stamps, denoting the 
aniount of tax, sliall bave been afRxed therëto, as prescribed by law." 

The original contract is unaffected by this statute, and, if other- 
wise valid, it remains valid, notwithstanding the absence of a 
stamp, from the written évidence of its tenus. The charter party 
was set out in full in the complaint. The answer of the défendant 
(appellant hère) dénies the allégations of the paragraphs of the 
complaint containing the charter party, but immediately qualifies 
the déniai by alleging that Conradi, who executed the charter 
party, was not at the time of the exécution of the instrument, or 
at any time, the authorized agent of the défendant for the purpose 
of entering into or executing the instrument; and, as an aifirma- 
tive défense, défendant allèges that "if, for any reason, it is liable 
to the plaintiff in any sum whatever upon said charter party," 
it is entitled to sundry abatements from the total amount of the 
hire of said steamer Bock Island called for by the terms of said 
charter party, "and to sundry set-offs against the plaintifE's claim 
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for said total amount, by reason o£ the following facts." The dé- 
fendant tlien proceeds to allège and set up certain connterclaims 
as a set-off against the amount clainied by the plaintifî under the 
charter party. The questions placed in issue by the answer were: 
(1) Was Conrad! the authorized agent of the défendant in execut- 
ing the contract of charter party? (2) If so, what counterclainis 
was the défendant entitled to hâve allowed, as against plaintifE's 
claim for the hire of the vessel under the terms of the contract? 
The validity of the contract was only in issue with respect to Con- 
radi's agency, and that was a question of authority, to be deter- 
mined by facts outside of the document itself. The written évi- 
dence of the contract was not, therefore, necessary to establish 
plaintiff's case upon this issue. The ruling of the court was ac- 
cordingly without préjudice to any right of the appellant involved 
in any question submitted to the court for détermination. 

It is next contended by the appellant that there is no gênerai 
power vested in the master of a sliip to bind the owner of a ship 
or cargo beyond the limits of the ship's own voyage, by chartering 
another vessel to perform the Connecting transportation; and, fur- 
ther. that no such power arises, whatever the necessities or emer- 
gencies of the situation, in case of the failure of expected means of 
performing the Connecting transportation to complète through con- 
tracts made by the owner. Undoubtedly the main duty resting 
upon the master of a vessel is to take his ship safely to its destina- 
tion, and thus accomplish the purpose of the voyage. This pur- 
pose in the case at bar was the earning of carriage money. It is 
well settled that, if an exigency arises on the high seas which 
threatens to interfère with the success of such an undertaking, 
the master is clothed with authority to act as the agent of the 
shipowner and shipper. This rule, it would seem, sliould apply to 
any emergency occurring while the responsibility of the master 
continues, and the authorities are to the efïect that this responsi- 
bility extends to the delivery of the cargo. In 1 Pars. Ship. & 
Adm. 233, the duty of a master is extended to transshipment of 
the cargo, when unable to transport the goods to their port of 
destination himself. The suprême court of the United States ex- 
presses the same opinion in The Maggie Ilammond, 9 Wall. 458, 
and further says: 

"Shipments are made tliat the goods may lie transported to the place of 
delivery, and the master should ahvays bear in mind that it is his duty to 
accomplish that object." 

The early authority on maritime law, Emerigon, speciflcally dé- 
clares, with référence to the agency of a captain of a ship : 

"His quality of captain makes him master, and confers upon him the caro 
of ail that which concerns the ship and the cargo." 

He further states it as a gênerai rule that the owner is bound 
by the acts of the master. 

The case of Lemont v. Lord, 52 Me. 305, cited by counsel for each 
of the parties herein, is in point; and, while it deals largely with 
the question of the master's agency for the shipper, the court also 
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considers generally the powers and duties of the master of a ship 
in an emergency. It déclares the American law to be tliat stated 
by Chancelier Kent in his Commen taries, as follows: 

"In this country we hâve followed the doctrine of Emerigon, and the spirit 
of the English cases, and hold it to be the duty of the master, from his cbarac- 
ter of agent of the owners of the cargo, which is cast upon him from the 
necessity of the case, to act in the port of neeessity for the best interest of 
ail concerned; and he bas powers and discrétion adéquate to the trust, and 
requisite for the safe delivery of the cargo at the port of destination. If 
there be another vessel in the same or in a contiguous port, which can be had, 
the duty is clear and imperative upon the master to hire it; but still he is to. 
exercise a Sound discrétion, adapted to the case." 

Aad, after citing other authorities, the court says: 

"When a master stands upon the deck of his ship, as he sails ont of his port 
of departure, he is primarily, and as he then stands, the représentative and 
agent of the owners of the ship. If his voyage is prospérons and free from 
disaster, he has no riglit, as we hâve seen, to intermeddlè with the cargo on 
the voyage, or on its safe termination. But lie has, so to speak, within him- 
self a latent potentiality, existing in possibility and not in act. of other and 
distinct powers and agencies, which subséquent events may call into exercise. 
From a simple captain of the ship, and of that alone, he may, in case of 
disaster, péril, or stress of weather, become an absolute master over the 
cargo. He may cast it overboard, if the safety of the vessel requires the sac- 
rifice. He may, in case of absolute necessity, sell a part of the cargo. He 
may, when not forbidden by a positive statute of his country, ransom both 
ship and cargo. He may be, as he often Is, placed in such circumstances that 
he is, from necessity, chiefly by reason of the absence of ail other parties, the 
agent of each and ail persons interesrted In the vessel, the cargo, the freight, 
and the insurance." 

And again : 

"When a master finds himself in this position of responsibility, and ealled 
upon to act, he is to remember that the owners of his ship will lose ail their 
freight, if the goods are not forwardfed, and that he, on their behalf, as 
master, has a right to retain possession, for the purpose of transshippiug in 
order to eam the original freight, or a part at least. Mason v, Lickbarrow, 1 
H. Bl. 359. If this can be done, it answers ail the purposes of the original 
contraet, so far as the principal object of the voyage is concerned. If, then, 
the master can find in the port, or in one vrithin a reasonable distance, another 
ship, the master of which will agrée to earry on the cargo at a rate at which 
something may be saved to the owners of the ship out of both freights, it 
would be his right and his duty to employ the new ship, for the benefit of his 
owners, and acting on their behalf; for, although there is no légal obligation 
under the original contraet, yet the owners of the vessel may, if they flnd it 
for their Interest. forward the cargo in another vessel. It is therefore the 
right and duty of the master to make ail reasonable efforts to obtain another 
vessel, on such terms as will eventually save something to the owners of tlie 
ship. Hugg V. Insurance Co., 7 How. 593. In doing this, he acts as master 
of the vessel, still having in his possession the cargo for the owners of the 
ship, and has not any occasion, nor is there any neces.«ity for him, to assume 
the character of supercargo or agent for the merehant. This latent and 
dormant office still remains in abeyance." 

Are thèse principles of law applicable to the case at bar? In 
addition to the facts contained in the record, the court is justifled 
in judicially knowing the current history of the times, and the fact 
that the transactions in this case took place at the time of, and 
were connected with, the extraordinary rush of adsenturers to the 
newly-discovered gold ilelds on the Yukon river, popularly known as 
the "Klondike." Tlte situation presented emergencies to those en- 
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gaged in transportation, whieh had to be met promptly, and with 
due regard to ail the attending circumstances. It appears that 
Conradi, as master of the ship Garonne, was employed by the ap- 
pellant; that said ship arrived at St. Michaels, Alaska, on July 4, 
1898, with passengers and a cargo bound for and consigned to Daw- 
son and other Yukon river points; that arrangements had been 
made by the Waterhouse Coi-poration to transport the passengers 
and freight of the Garonne from St. Michaels to their respective 
destinations by a river steamer to be furnished by F. VV., Limited, 
a corporation having the same American manager as the Water- 
house Corporation; and that upon the arrivai of the Garonne at St. 
Michaels the river steamer did not appear. It further appears that 
Capt. Conradi was confronted with the alternative of returning to 
Vancouver with passengers and freight, thereby losing to the Wa- 
terhouse Corporation the entire earnings of the trip, as well as sub- 
jecting it to liability for breaches of contract, or of providing other 
means of transportation for said passengers and freight ; there being 
no conveniences at St. Michaels for caring for either on shore. 
Conradi, as master of the ship, was the only person in a position 
to look after the interests of ail parties concerned. It was clearly 
not only within the scope of his employment, but his duty, in the 
emergency, to do that wliich the owner would do for himself if per- 
sonally présent. The situation required action upon his part in or- 
der to carry out his employer's contracts, and it is plain that the 
duty rested upon him, as master, to make any reasonable arrange- 
ment to that end. This duty vested in him a power equal to the 
emergency and suitable to the occasion. It is not contended that 
the terms of the contract which he entered into under thèse circum- 
stances were unreasonable. It may be observed, also, that the évi- 
dence shows the total freight and passenger earnings of the expédi- 
tion, from shippers other than the Waterhouse Corporation, to hâve 
exceeded the total sum due under the charter party. It foUows that 
there was évidence sufiScient to establish the fact that Capt. Con- 
radi was, under the circumstances, authorized to make the charter 
party; that the instrument was a lawful contract between the par- 
ties, and binding upon the appellant. Questions of this nature are 
to a large degree dépendent for their solution upon the facts and 
circumstances of the case, and in a common-law court are properly 
submitted to the considération of a jury, with suitable instructions 
as to the law of the case; and this is what the court did with re- 
spect to this contract of charter party. The same observations are 
applicable to the other agreements entered into between the parties. 

Error is assigned upon the court's instruction with regard to the 
ratification of the charter party by the appellant, and upon the ex- 
clusion of certain évidence relative thereto. It having been deter- 
mined, however, that there was évidence sufficient to establish the 
fact that Capt. Conradi had the power, under the circumstances. to 
make the charter party, the question of ratification becomes imma- 
terial. 

It is next contended by appellant that the Rock Island was not 
in a ût and proper condition for navigation of the Yukon at the time 
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the steamboat was chartered, and thàt by reason thereof delays were 
(!aused in the trip up the river which entailed an extra expense to 
said appellant of about |8,600, and an addition to the amount which 
would otherwise havé been due to the appellee under the charter 
party of $12,500; and error is assigned upon the instructions of the 
court to the jury to disregard the claim of appellant for right of 
déduction, so far as it related to the absence of certain appliances 
from the Eock Island, and the working of the capstan, if the jury 
believed that the représentatives of the appellant accepted the 
steamer in the condition in which she was when they took her, and 
that, in order to entitle the appellant to déduction on account of 
delays from machinery breakages or détective capstan, the same 
must hâve arisen from inhérent defects unknown to the appellant, 
or which subsequently arose through incompetency of the engineers. 
Error is also assigned upon the refusai of the court to instruct the 
jury that the owner of a vessel is answerable for any defects, whether 
known or unknown, visible or patent, which impair her usefulness 
to the hirer. The foUowing statement appears in the bill of excep- 
tions with respect to the condition of the steamer Rock Island im- 
mediately preceding the charter, and the cause of her grounding in 
the Yukon river: 

"The undisputed évidence in tlie case showed that, hefore taking the steamer 
Eocli Island at St. Michaels harbor, Capt. Conradl and Capt. Jordison made 
an examination of the boat and of her machinery and appliances, aad discov- 
ered the full détails of her equipment, and the absence of spars, ringbolts, and 
taekle therefor. There was also évidence introduced by the plaintifC on re- 
buttal tending to show that the capstan of the steamer Roclc Island was a 
new machine, of a standard manufacture, and was in good working order at 
the time the steamer was accepted by Captain Conradi and Oaptain Jordison 
for the défendant. The undisputed évidence showed that the grounding of 
steamers was an ordinary mishap or pei'J of navigation of the Yukon river." 

There is no évidence that the représentatives of the appellant 
made any demand upon the appellee for any further appliances than 
were then upon the boat, nor that they complained of their absence. 
And, after accepting the boat with the knowledge of such absence, 
appellant could not afterwards complain of it. We find no error 
in the courfs instruction in this regard, or upon the question of 
inhérent defects in machinery. It is well established that there is 
an implied warranty by a shipowner that the vessel he furnishes 
to another party shall be reasonably fit for the purposes of the con- 
templated voyage at the time he delivers her to the hirer, and that 
the owner is responsible for damage caused by latent defects exist- 
ing at the time of hiring. And the court so stated the law to the 
jury. 

Appellant lays considérable stress upon the alleged error of the 
court in admitting in évidence the subpœna requiring the attend- 
ance of Capt. Conradi, with the marshal's return thereon showing 
inability to serve the same, and in instructing the jury that they 
had the right to infer that Conradi would hâve given testimony 
which would not be more favorable to appellant than the testimony 
given by the other witnesses, if they determined as a fact that ap- 
pellant facilitated the absence of Conradi from the trial by grant- 
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ing Mm leave of absence. The facts connectée! with the makiug of 
the charter party in suit were particularly within the knowledge of 
Capt. Conradi, and the presumption would ordinarily arise that the 
appellant had it in its power to show those facts by producing hini 
■as a witness. As stated in Eailway Co. v. Ellis, 4 0. G. A. 434, 54 
Fed. 481: 

"It is a well-settled rule of évidence that when the circumstances in proof 
tend to fix a liability on a party -who bas it in his power to ofCer évidence 
of ail the facts as they existed, and rebut the inferences -whicli the circum- 
stances in proof tend to egtablish, and he fails to ofCer such proof, the natural 
conclusion is that the proof, if produced, instead of rebutting, would support, 
the inferences against him, and the jury is justified in acting upou that con- 
clusion. 'It is certainly a maxim,' said Lord Mansfleld, 'that ail évidence is 
to be weighed according to the proof wliich it was in the power of one side 
to hâve produced, and in the power of the other side to hâve contradicted.' 
Blatch v. Archer, Oowp. 63, 05,"— citing, also, 1 Stark. Ev. p. 54. 

See, also, Clifton v. U. S., 4 How. 242; Fricli v. Barbour. 64 Pa. 
St. 120. 

This rule applies even in criminal cases (Graves v. U. S., 150 U. 
S. 118, 14 Sup. et. 40; People v. Hovey, 92 N. Y. 554; Eice v. Corn., 
102 Pa. St. 408), and justified the court's action on the trial below. 

The overruling of a motion for a new trial is not assignable as 
error, under the practice established in the courts of the United 
States. This has been repeatedly held by the suprême court and 
by the circuit court of appeals. Moore v. U. S., 150 U. S. 57, 14 Sup. 
et. 26; Holder v. U. S., 150 U. S. i)l, 14 Sup. Ot. 10; Blitz v. U. S., 
153 U. S. 308, 14 Sup. Ct. 924; Wheeler v. U. S., 159 U. S. 523, 524, 
16 Sup. Ct. 93 ; Sigafus v. Porter, 51 U. S. App. 693, 28 G. G. A, 443, 
84 Fed. 430; Eailway Go. v. Gharless, 7 U. S. App. 359, 2 G. G. A. 
380, 51 Fed. 562. 

We are satisfied that no errors were committed which would jus- 
tify a retrial, The judgment of the circuit court is therefore af- 
flrmed. 



CAMPBELL et al. v. MORAN BKOS. CO. 

(Circuit Court of Appeals, Ninth Circuit. October 3, 1809.) 

No. 533. 

1. CoNTRACTs — Construction — PijAck of Payaient. 

A contract for the building at Seattle, Wash., of certain steamers to be 
used in navigating the Yukon river made the final payment therefor pay- 
able on delivery of the vessels, which was to be made at St. Micliaels, 
Alaska, between which place and Seattle the only means of communica- 
tion was by ship, requiring several weeks. The contract contained the 
further provision: "Ail paymcnts to be made at Seattle, Washington, or 
with exchange." Hcld, that the latter provision did not govern as to the 
place of final payment, which, under the circumstances, as weli as by a 
fair construction of the entire contract, was required to be made at St. 
Mlchaels, on delivery there of the vessels, with exchange on Seattle. 

2. Same — Action for Bre.4ch— Issues and Proof. 

A party contracting for vessels to be delivered to him at a certain 
time and place, and to be paid for on delivery, cannot maintain an action 
against the other party for damages for failure to deliver at the time 
agreed upon, withoiit alleging and proving that he was able and ready to 
perform by paying the price at the time and place of delivery. 
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In EiTor to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

Ballinger, Eonald & Battle and Henry Hudson, for plaintiiïs Jn 
error. 

Harold Preston, E. M. Carr, L. C. Gihnan, and S. H. Piles, for de- 
fendant in error. 

Before GILBEBT, BOSS, and MOREOW, Circuit Judges. 

GrILBEET, Circuit Judge. The plaintiffs in error instituted an 
action in the circuit court to recover damages against the défendant 
in error for breach of contract. It was alleged in the complaint: 
That on November 22, 1897, the défendant, Moran Bros. Company, 
a corporation, entered into a contra.ct with James P. Light by whieh 
the former agreed to construct two stern-wheel steamers, one stern- 
wheel towing steamer, and three barges, each of dimensions and ac- 
cording to spécifications attached to the contract, and to deliver the 
same to said light at St. Michaels, Alaslia, or at the mouth of the 
Yukon river, "on or before the opening of navigation at the mouth 
of the river in the early summer of 1898," delays "incident to the élé- 
ments, or conditions over which the défendant had no control, alone 
excepted." The payment for said vessels was to be made in the sum 
of f 116,500 in installments as follows : First, |6,000 ugon exécution 
of the contract; second, $20,000 within 60 days after date of sign- 
ing the contract; third, ?20,000 within 120 days after the signing 
of the contract; the fourth and final payment of $70,500 "payable 
upon the delivery of the vessels as herein specifled; ail payments to 
be made at Seattle, Washington, or with exchange." That on Janu- 
ary 14, 1898, the said Idght transferred and assigned to the Seattle 
& Yukon Steamship Company, a corporation, ail his right, title, and 
interest in and to the said contract. That on Pebruary 22, 1898, the 
said steamship company and the défendant modifled the contract, 
and agreed that the stern-wheel towing steamer be eliminated from 
the contract, and that another river steamer of the same dimensions 
and spécifications as those provided for in the original contract be 
added at an additional cost of $20,500, making the total contract 
price $137,000, of which additional price $10,250 was to be paid on 
April 22, 1898; "the balance of total contract price, as modified 
above, to be paid on delivery of vessels at St. Michaels, as provided 
in original contract." That thereafter the said Seattle & Yukon 
Steamship Company entered into a contract with D. R. Campbell & 
Sons, the plaintiffs, whereby it was agreed that the latter should loan 
the said steamship company $50,000, a portion of which was to be 
paid to the défendant on account of the building of said steamers and 
barges, and a portion to the Progresso Steamship Coriipany, a cor- 
poration, on account of a charter party whereby said Progresso Com- 
pany chartered to the Seattle & Yukon Steamship Company the steam- 
ship Progresso. That said sum of $50,000 was to be advanced by 
plaintiffs at such times as the same might be necessary to meet the 
payments due or to become due to the défendant and the said Pro- 
gresse Steamship Company. That to secure payment of said loan 
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the Seattle & Yukon Steamship Company, on Januarj 14, 1898, sold 
and assigned to the plaintiffs ail its right, title, and interest in and to 
its said contract wlth the said James P. Light. That the contract 
between said Light and the défendant was made with the intention of 
operating the boats and barges so to be coustructed in the trans- 
portation of freight and passengers from St. Michaels, Alaska, to 
JJawson City, and to commence at the opening of navigation at tlie 
mouth of said river in the early summer of 1898, and that said river 
steamers and barges were to be used in connection with the boats and 
steamers to be operated at the same time by Light or his successors 
between Seattle, Wash., and St. Michaels, which the défendant well 
knew. The complaint then alleged that damages were sustaiued 
by reason of the failure to deliver the said steamers at the mouth of 
the Yukon river on or before the opening of navigation in 1898, or 
at any time prior to August 4, 1898, in the sum of |5,000 for loss in 
expenses and demurrage, the sum of $5,000 for the loss of the use 
of said steamers and barges for that season, and the sum of $51,000, 
the moneys paid to the défendant on the contract. Issue was taken 
by the défendant upon the allégation that it had failed to comply 
with the contract or that plaintiff had sustained damage thereby. 
Upon the trial of the cause upon the close of the plaintiffs' testimony 
the court instructed the jury to return a verdict for the défendant. 
It is assigned that this instruction was error. 

The facts of the case, as they appear in the bill of exceptions, are 
substantially thèse: After the contract had been entered into, and 
after it was modified by the agreement of February 22, 1898, the 
Seattle & Yukon Steamship Company, at some time in February or 
March, 1898, notified the défendant that it would not require the 
three barges which were provided for in the contract, and wrote that 
it did not know what it would take in their place. Subsequently the 
défendant promised the steamship company that it would construet 
three smaller barges "if ten days' notice were given," the price to dé- 
pend upon the size and tonnage. On May 4, 1898, the notice was 
given, but the smaller barges were never constructed, for the reason 
that the notice came late in the season, and the défendant was very 
busy. The correspondence showed that the price of the three large 
barges originally contracted for was $16,500. With the exception 
of the barges, the défendant constructed ail the vessels provided for 
by the contract. The steamship company made its payments under 
. the contract until the installment of $10,250, payable on April 22, 
1898, fell due. That payment was not made, but shortly afterwards 
$5,000 was paid upon account. At about this time the Seattle & 
Yukon Steamship Company became flinancially involved, and prob- 
ably insolvent. It informed the défendant that, unless some modifi- 
cation were made in the terms of payment provided for in the con- 
tract, it would be unable to comply therewith. Upon the trial of the 
action the steamship company admitted that at the time of the com- 
pletion of the contract it was not in a position to accept and pay for 
the boats except upon the condition either that it be allowed to use 
the boats at St. Michaels on a trip from there to Dawson, and earn 
freight thereby, or that the plaintiffs Campbell & Sons would imy the 
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balance. The défendant in error refused to modify the ternis of 
payment. About June 15, 1898, the Yukon river became open for 
navigation. At that time the défendant did not hâve the steamers 
at St. Michaels, ready for delivery, nor had the Seattle & Yukon 
Steamship Company any représentative there to receive them. Its 
représentative did not arrive until July 13, 1898. He heard there a 
report that the vessels had been lest. He remained there 24 hours, 
and thereupon returned to Seattle. On July 26th the steamers ar- 
rived at St. Michaels, and were ready for delivery. The steamship 
company had no représentative to receive them, and delivery was 
never made. It is admitted that neither the steamship company 
nor its représentative who went to St. Michaels had available cash 
funds exceeding $5,000 with which to meet the |69,000 payment 
which was due on delivery of the steamers. Up to this time the de- 
fendant had no informatipn or notice of the assignment from the 
steamship company to the plaintiiïs. When the steamship com- 
pany's représentative went to St. Michaels, he took with him two 
letters of instruction; one from the steamship company, the other 
from the attorney of the plaintiffs. The flrst was addressed to Eobert 
Moran, an officer of the défendant corporation, and is as follows : 

"In vlew of the possibility of your refusai to deliver to us at St. Michaels, 
or the mouth of the Yukon river, our three river steamers the Gustin, Light, 
and Campbell unless you are paid whatever sum j'ou may claim to be still 
due from us under the terms of our contract as purchase money, — although 
such refusai wonld be a breach of contract on your part,— in order that there 
may be no delay in transfer of freight and passengei-s from the steamship 
Progresso, we bave authorized our gênerai manager, Geo. W. Grayson, Jr., to 
pay over to you certain drafts and cash amounting to about fifty thousand dol- 
lars ($50,000). Some of said drafts are payable at sight upon the arrivai of 
our steamers at Dawson City. Should you not be wllling to aecept said drafts 
as cash, then we bave authorized our said gênerai manager to authorlze and 
allow you to remain in gênerai possession or control of steamers until their 
arrivai at Dawson, and until the full amount which may be due upon the pur- 
chase priée shall hâve been paid to you." 

The second letter eontained instructions for the représentative. 
It rehearsed the terms of the contract and the assignment to the de- 
fendant. It eontained the following: 

"It might be that, when you arrive at St. Michaels, Moian Bros. Co. would 
insist upon the payment In full for ail three river steamers upon their de- 
livery, which I apprehend you will not be in a position to do." (Then fol- 
lows instruction to charge Moran Bros. Company $16,500 for the nondelivery 
of the barges, and to release ail equity and claim on the third river steamer, 
the contract priée of which was $38,500.) "Xhen you could ofEer to pay him 
$5,000 cash at St. Michaels, and $26,000 at Dawson Olty, maklng $81,000 In 
ail, which would amount to the sum, ail told, including $51,000 paid at Seattle, 
to $82,000, which would be in payment of two river steamers, should Mr. 
Moran deliver them to you, and would be entirely satisfactory to D. K. Camp- 
bell & Sons. * * * Should he décline to do anything, say to him that D. R. 
Campbell & Sons will, of course, hold him to a strict accountability under the 
terms of their contract, and that you will proceed to Dawson City, coUect the 
freight money, and return to Seattle, and there pay the same, holding Mr. 
Moran or Moran Bros. Co. accountable for ail damages by reason of any f ailure 
on his part in any particular required by the wrltten contracts." 

The navigation of the Yukon river did not close until October 15, 
1898. Each of the beats during the season made the trip to Daw- 
son. One of them returned to St. Michaels. 
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The question which flrst présents itself is, where was the final pay- 
ment on the contracts to be made? In the absence of an express pro- 
vision in the contract, the final payment would hâve become due at the 
time and place of the completion of the undertaliing by the other 
party to the agreement; that is, at the time and place of the delivery 
of the vessels. But both the original contract and the modifica- 
tion of it contain express provisions concerning the time and place 
of payment. In the flrst contract it was stipulated that the final 
installment was "payable upon delivery of the vessels as herein 
specified," and that the vessels were to be delivered "at St. Michaels, 
Alaska, or near the mouth of the Yukon river." The second agree- 
ment contained the following: "The balance of total contract 
priée, as modifled above, to be paid on delivery of the vessels at 
St. Michaels, as provided in the original contract." It is contend- 
ed by the plaintiffs in error that thèse provisions are controUed by 
the express agreement contained in the first writing, but not in the 
second, which provides as follows: "Ail payments to be made at 
Seattle, Washington, or with exchange," and that thereby the con- 
tracting parties stipulated for the final payment at Seattle. But 
that provision does not positively call for the payment of ail install- 
ments at Seattle. Payments are to be made at Seattle, "or with 
exchange"; that is to say, payments are to be made in such a way 
that the full amount thereof shall be net to Moran Bros, Com- 
pany at Seattle. The reason for the provision is obvious. The 
flrst contract was made with J. P. Light, a citizen of Chicago, and 
the second was made with the Seattle & Yukon Steamship Com- 
pany, a corporation of Arizona. There is no doubt that it was to 
the interest of Moran Bros. Company to save the exchange on ail 
payments, and the stipulation was made for that purpose, and not 
for the purpose of prescribing a place of payment. No difQculty 
is found in se construing the three provisions as to payments as to 
give force to ail, and there is nothing necessarily répugnant in 
them. It was evidently the intention of the contracting parties 
that the flrst payments might be made either at Seattle or else- 
wLere, as might be found convenient to the steamship company, 
but, if elsewhere, exchange to Seattle should be added, but that 
the final payment was to be made upon the delivery of the ves- 
sels. It was the largest payment of ail. In the ordinary course 
of business such a payment would be simultaneous with the de- 
livery. Not only do the contracts them sel ves contain clear évi- 
dence that this was the intention, but, if they had been ambiguous 
in their terms, the attending circumstances would clearly indicate 
such a construction. The delivery was required to be made at a 
distant port, with which there was no communication by telegraph, 
and from which no news could arrive at Seattle except by way of 
a sea voyage of several weeks' duration. It is not to be supposed 
that the défendant in error was to deliver the possession of the 
vessels witbout payment or security, and to await the final pay- 
ment until the receipt of the news at Seattle that the delivery had 
been made. Tlie contract specified in plain terms that the final 
payment was to be made "upon delivery of the vessels." The de- 
97 F.— 31 
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livery was to be made at St. Michaels. Consequently there was the 
place of the final payment. 

Had the plaintififs a cause of action for damages from the dé- 
fendants failure to carry ont its eontract and deliver the vessels 
at the stipulated time? The delivery of the vessels to the steam- 
ship company, and the final payment by the latter, were, as we 
hâve seen, concurrent acts. Neither party to the eontract was re- 
quired to trust the other. The delivery could not be demanded 
without the payment, nor could the payment be demanded with- 
out the delivery. Before the plaintiffs, or their assignor, the steam- 
ship company, could recover damages for a failure of the défend- 
ant to deliver the vessels at the time and place stipulated, it was 
necessary for them to allège and to prove that the steamship com- 
pany was able and ready to make the final payment, which was 
a condition of the delivery. The éléments of the damage must be 
certain. The plaintiffs could sustain no damage if neither the 
steamship company nor its assignée were ready upon their part to 
carrj' eut the eontract. Am. & Eng. Eue. Law (2d Ed.) 121; Ham- 
mond V. Gilmore's Adm'r, 14 Conn. 479; Dunham v. Pettee, 8 
N. Y. 508; Hovt v. Hudson, 12 Johns. 209; Dana v. King, 2 Pick. 
155; Irwin v. Lee, 34 Ind. 319; Cole v. Swanston, 1 Cal. 51. The 
évidence, upon the plaintiffs' own showing, was that they were not 
ready. They had not the means to make the final payment. They 
sent an agent to St. Michaels to receive the vessels, but they pro- 
vided him with only a small proportion of the funds necessary to 
close the transaction. He was instructed to solicit a compromise, 
to offer substitutes for a cash payment, and to obtain, if possible, 
the consent of the défendant to the élimination of one of the ves- 
sels from the eontract, and to thereby reduce the final payment by 
more than One-half. It iS' contended that the plaintiffs themselves 
stood ready to furnish the steamship company the funds where- 
with to make the final payment. The évidence leaves this doubt- 
ful, but, if it be true,' it can hâve no bearing upon the présent ques- 
tion. The défendant was entitled to payment upon the delivery 
of the vessels. The paym«nt through the plaintiffs' could not havé 
been made at St. Michaels. Thèy had madé nO préparation to 
meet such a payment there or elsewheïe. If the plaintiffs contem- 
plated njakihg such aspayment at ail, it was only to be made after 
news should hâve reached them by course of mail from St. Michaels 
advising them that the défendant had refused the offers of coni- 
promise: which the steamship company's représentative was au- 
thorized to submit. It is not contended that the défendant was 
ever proffered payment through the plaintiffs, or that up to the 
time of the arrivai of the vessels at St. Michaels it had ever been 
informed of the assignment of the eontract to the plaintiffs. The 
plaintiffs, having failed to aver and prove a readiness upon their 
part or upon the part of the steamship company to comply with 
the terms of the eontract, are in no position to demand damages 
for the nondelivery of the vessels. It becOmes unnecessary, there- 
fore, to consider whether the defendant's delay in producing the 
vessels at St. Michaels at the opening of navigation on the Yukon, 
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or prior to July 2Q, 1898, was a breach of the contract, or whether 
the time of the delivery was made of the essence of the contract. 
The other party to the agreement was not thereby excused from 
averring and proving its readiness to perform. Upon the case as 
presented the circuit court properly directed the jury to return a 
verdict for the défendant. ïhe judgnient will be aflttrmed. 



CUSTER COUNTY v. WESTERN RAXCHES, Limited. 

(Circuit Court of Appeals, Nintli Circuit. October 5, 1899.) 

No. 537. 

Action to Recovbb Taxes Paid — Judqment on Pleadings— Bffkct dp Gen- 
ERAIi Denial. 

In an action to recover taxes alleged to hâve been illegally demanded, 
and to hâve been paid under protest, a iudgment for plaintifE on the 
pleadings Is not authorized where the answer contains a gênerai denial, 
and no admission of the allégation of payment. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

T. J. Porter, for plaintiiî in error. 

Clayberg, Corbett & (hmn, for défendant in error. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBEET, Circuit Judge. The judgment of the circuit court in 
this case (89 Ped. 577) was rendered upon the pleadings in favor of the 
plaintif! in a case in which the Western Ranches, Limited, sued the 
eounty of Custer, in the state of Montana, for taxes which had been 
paid under protest. In the answer the défendant denied "each and ail 
of the allégations of plaintiff's complaint not herein speciâcally ad- 
mitted or denied." Among other allégations not admitted or else- 
where denied was the avennent that the taxes had been paid, and 
that they had been paid under protest. In the face of the denial 
of thèse allégations, it was error to enter a judgnient for the plain- 
tiff upon the pleadings. The défendant in error, by its counsel, so 
admits, and now moves this court that the judgment be reversed, 
and the cause remanded for a new trial. The plaintifE in error makes 
no opposition to the motion. The motion will be allowed. The 
judgment will be reversed, and the cause remanded for a new trial. 



SCHWALBACH v. SHINKLE, WILSON & KRBIS CO. et al. 

(Circuit Court, S. D. Ohio, W. D. April 1, 1899.) 

No. 5,279. 

1. LANDLOnD AND TENANT — UnSAFK PhEMISES — LlABlLITY FOR InJUIÎY TO TlIIRU 

Pbhsons. 

Where leased premises are insufflcient and unsafe for tho purpose for 
which they are leased, and such fact is known to the lessee when the lease 
la made, or is apparent on reasonable inspection, the lessor is not habU; 
to one injured by reason of the using of the premises by the lessee in their 
unsafe condition. 
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2. Same— Action FOR.lNjuiiiiîs— Joindbrop Défendants.. 

A pétition, howeyer, alleging sucli facts, in an action brought agaînst the 
lessor and lessee JoiUtly to recover for such an injury, is not demuri'aljle 
on the ground tliat it Joins separate causes of action against tlie several 
défendants, as, if tlie lessor were liable at ail, he would be liable jolatly 
with tbe lessee. 1 

Tliis is an action to recover for the wrongful killing of plaintiff's 
intestate. Heard on demurrer to pétition for misjoinder of causes 
of action. 

Cohen & Mack, for plaintiff. 

Bromwell & Bruce and Maxwell & Eamsey, for défendants. 

THOMPSON, District Judge. This case is suhmitted on demurrer 
to the pétition for misjoinder of causes of action. 

With référence to the liabihty of lessor and lessee for injuries to 
persons caused by détective and unsafe buildings, the following prop- 
ositions, some of which are, and some of which are not, applicable 
to the case at bar, can, I think, be regarded as settled law: (1) If, 
vi'hen let, the premises are in a condition which is dangerous to the 
public, or with a nuisance thereon, the lessor may be liable to stran- 
gers for injuries resulting from such condition or nuisance; for, 
by letting them and receiving rent therefor, he is to be regarded as 
authoïizing the continuance of the condition or nuisance. (2) If 
the tenant occupying the premises permits tlie condition or nuisance 
to remain, he is jointly as well as severally liable for injuries occa- 
sioned thereby. (3) In the absence of express warranty, there is no 
implied warranty on the part of the lessor that the demised prem- 
ises are safe or reasonably fit for occupation, and. the lessor is not 
answerable to the lessee, or those in privity with him, for defects in 
the building which thé lessee could, by reasonable inspection, hâve 
discovered at the time of the letting. (4) But if the lessor fraud- 
ulently conceals such defects, or if he fails to disclose latent de- 
fects known to him and not known to tlie lessee, nor discover- 
able by reasonable inspection of the building, he is liable, as for 
négligence, for injuries resulting from such defects. (5) If such 
defects are not known, nor by the exercise of reasonable care could 
hâve been known, either by the lessor or by the lessee, then any in- 
jury resulting therefrom must be regarded as caused by inévitable ac- 

1 Where premises are leased in a ruinons or defective condition, the oTsiier 
Is jointly liable with the tenant for injuries resulting to third persons. Joyei^ 
V. Martin (R. I.) 10 Atl. 620; Stenberg v. Wilcox (Tenu. Sup.) 33 S. W. 917. 
34 L. E. A. 615; House v. Metcalf, 27 Conn. 631; Knauss v. Brua, 107 Pa. St. 
85. And where landlord leases premises with a defective coal hole in the side- 
walk in front of such premises, both landlord and tenant, as well as the eity, 
are liable indivldually or jointly to one injured by such négligence. Mancuso 
V. Kansas City, 74 Mo. App. 138, 1 Mo. App. Rep'r, 218; ïrvine v. Wood, 51 
N. Y. 224; Davenport v. HucUman, 37 N. Y. 508, afflrming 10 Bosw. 20. The 
burden of proof, however, in cases where tlie tenant has covenanted to repair, 
is upon the person injured to show Icnowledge on the part of the owner of the 
defective condition. Manufacturing Co. v. Lindsay, 10 111. App. 583. The rule 
is the same whether the action be for ntiisance or négligence. Sce Tinilin v. 
OU Co., 126 N. Y. 51*, 27 N. E. 788. 
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cident, for which neitlier lessor nor lessee is liable. Timlin v. Oil Co., 
126 N. Y. 514, 27 N. E. 786; Ahern v. Steele, 115 N. Y. 203, 22 N. E. 
193; Godley v. Hagerty, 20 Pa. St. 387; Whart. Xeg. § 817; 2 Shear. 
& E. Xeg. (5tli Ed.) p. 1231, § 709a; Burdick v. Cheadle, 26 Ohio St. 
393; Jaffe v. Harteau, 56 X. Y. 398; Edwards v. Railroad Co., 98 N. 
Y. 245; Thomp. Neg. 323; Dovle v. Eailway Co., 147 U. S. 413-423, 
13 Sup. et. 333; Tayl. Landl. & Ten. § 382; Bowe v. Hunking, 135 
Mass. 380; Commiss"^ioners v. Orflla, 15 App. Cas. 413; Whart. Neg. 
§§ 825, 835., pp. 645, 649 ; Franklin v. Brown, 118 N. Y. 110, 23 N. 
E. 126; Francis v. Cockrell, L. E. 5 Q. B. 506; Hill v. Woodman, 14 
Me. 38, 42; Gregor v. Cady, 82 Me. 131, 19 Atl. 108; Keates y. Earl 
of Oadogan, 10 0. B. 591; Arden v. PuUen, 10 Mees. & W. 321; 
Sutton V. Temple, 12 Mees. & W. 52; Hart v. Windsor, Id. 68, 85; 
Libbey v. Tolford, 48 Me. 316; Foster t. Peyser, 9 Cusb. 242; Welles 
V. Castles, 3 Gray, 323; Tuttle v. Manufacturing Co., 145 Mass. 169- 
175, 13 N. E. 465; Cowen v. Sunderland, 145 Mass. 363, 14 N. E. 
117; Scott V. Simons, 54 N. H. 431; Walden v. Finch, 70 Pa. St. 
460; Minor y. Sharon, 112 Mass. 477; César v. Karutz, 60 N. Y. 
229; Wallace v. Lent, 1 Daly, 481; Eobbins v. Jones, 15 C. B. (N. S.) 
221; McKenzie v. Cheetham, 83 Me. 543, 22 Atl. 469. 

In this case the pétition states tbat large quantities of sugar 
and other merchandise were stored in a warebonse, and tbat the 
floors of the building broke and fell, with the contents thereof, 
killing the plaintiflf's intestate, Joseph Schwalbach; tbat the "ware- 
honse and premises were defective, insufflcient, and insecure for 
the purposes for which the same were let" ; tbat "ail the défendants 
did in fact well know from the time said lease was made tbat said 
warehouse and said premises were insulficient, unsafe, and insecure 
for the purposes for which the same were let," and by reason of their 
négligence in using the warehouse while in this condition Schwal- 
bach was killed. It does not appear tbat the "insufflcient, unsafe, 
and insecure" condition of the warehouse was due to any latent 
or concealed defect, or that the lessors, Burney & Seymour, fraudu- 
lently concealed this condition, or made any false représentation as 
to the real condition of the premises, or that the condition was 
one which the lessees, the Shinkle, Wilson & Kreis Company, could 
not, on reasonable inspection at the time of the letting, bave discoT- 
ered; but, on the contrary, it does appear from the allégations of 
the pétition that the lessee at the time of the letting did know that 
the premises were "insufQcient, unsafe, and insecure," and the facts 
as stated would indicate that the condition of unsafety was such 
as would be apparent upon proper inspection. It would foUow, 
tberefore, upon the averments of the pétition, tbat the lessors were 
not liable for the injury complained of; but tbat question is not 
presented by the demurrer. The question presented by the demurrer 
is as to whetber there is a misjoinder of separate causes of action 
against the several défendants. There is no attempt in this péti- 
tion to state separate causes of action against the seyeral défend- 
ants. It is sought to charge the several défendants jointly, and, if 
the lessors were liable at ail, they would be jointly liable with the 
lessee. There is no relation of master and servant between tîie 
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lessors and the lessee, out of which distinct liabilities could arîse 
from the same transaction, as where the engineer of a railroad train 
is directly liable in trespass for injuring another by the négligent 
opération of the train, and where the railroad company is indirectly 
liable on the case for the négligence of its servant. Hère the lessors, 
if liable at ail, would be liable for causing the injury, or failing to 
disclose the unsafe condition, and the lessee would be jointly liable 
for continuing that condition, thereby both contributing to the in- 
jury. The pétition is not open to the objection presented by this 
démarrer, and it will therefore be overruled. 



In re LENTZ et al. 

(District Court, D. South Dakota. November 13, 1899.) 

t. Bankruptcy— Exemptions— Clothîng and Provisions. 

Where the state law exempts "wearing apparel and clothing of the 
debtor and his family" and "provisions for the debtor and his family 
neceasary for one year's supply, either provided or growing or both," a 
banlirupt eannot clatm to hâve set apart to hlm as exempt aay portion of 
a stocli of clothing and grocerles owned and Ijept for sale in their store 
by a mercantile flnn of which he Is a member. 

3, Samk— Parthership Exemptions. 

A partnership camiot be a "head of a family," or a "single person not 
the head of a family," wlthin the meaning of a state law (Sess. Laws 
S. D. 1890, c. 86) allowing property of a certain, value to be selected and 
elaimed as exempt from exécution by persons answering thèse descrip- 
tions; and therefore, when a . partnership becomes banljrupt, the firm, 
as such, eannot daim to hâve any portion of the partnership property set 
apart to It as exempt. 
ii. Famé. 

Independently of the limitations of such statute, a banlsrupt partnership 
eannot claim any exemptions out of the partnership property, for the 
reason that the adjudication in bankruptcy dissolves the flrm absoluteiy 
and for every purpose, and tliereafter there is no firm in existence to 
claim or recelve the exemption. 

4. SAjMW— Individual Exemptions; Out of Firm Assets. 

în South Dakota, in case of the bankruptcy of a partnership, neither 
member of the flrm can claim any portion of the firm property to be set 
apart to him as his indlvidual exemption. 

In Bankruptcy. On questions certified by référée. 

John C. Jenkins, for bankrupts. 
John H. Gates, for creditors. 

OAELAlîD, District Judge. The firm of Lentz & Odegard has 
been adjudged bankrupt. The référée having charge of the case, on 
the 9th day of November, 1899, made an order allowing the trustée 
to set aside a partnership exemption of |1,500, and also certain ab- 
solute exemptions from the partnership property. To the granting 
of this order the creditors excepted, and the questions as to whether 
said firm of Lentz & Odegard ia entitled to any exemption from 
the firm property, and as to whether the members of said flrm are 
entitled to individual exemptions out of said property, are before 
me for décision. Prior to 1890, the law of the state of South Da- 
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kota, so far as applicable to tlie question certified, was as follows: 
Section 323, Code Civ. Proc, provided, among other things, that 
"ail wearing apparel and clothing of tlie debtor and liis family, the 
provisions for tlie debtor and bis family necessary for one year's 
supply, either provided or growing or both, and fuel necessary for 
one year," should be absolutely exempt. Section 324, Id., provided: 
"In addition to tbe property mentioned in tbe preceding section 
tlie debtor may by himself or bis agent sélect froni ail other of his 
Personal property iiot absolutely exempt, goods, eliattels, merclian- 
dise, money, or other personal property, not to exceed in tbe ag- 
gregate flfteen bundred dollars in value whicb is also exempt." Sec- 
tion 333, Id., provided: "A partner ship firm can claim but one ex- 
emption of iifteen hundred dollars in value out of the partnership 
property and not a several exemption for each partner." It is clear 
from an examination of sections 323 and 324 that a partnersbip flrm 
was included in the word "debtor" in section 324, and was limited 
in its exemption rights to the personal property mentioned in sec- 
tion 333, or the alternative exemption provided in a section not 
quoted. The law in regard to absolute exemptions above quoted 
stiU remains the law of this state. Tlie partnership property in the 
hands of the trustée consists of a gênerai mercantile stock, such 
as is carried in country stores, and is composed of groceries, dry 
goods, clothing, boots and shoes, etc. None of the articles men- 
tioned as absolutely exempt could, from their very nature, be taken 
from or included in this gênerai mercantile stock. "Wearing ap- 
parel and clothing" of the debtor and bis family means tbe wearing 
apparel and clothing worn and used, or to be used, by the debtor and 
liis family; not clothing purchased by a firm of which the debtor is 
a member, and held by said firm for sale. "Provisions" mean articles 
of food stored at home, or growing in the flelds for home consump- 
tion; not canned beans, peas, tomatoes, corn beef, sardines, or red 
herring kept for sale by a mercantile firm of which the debtor is a 
member. 

November 2, 1889, the state of South Dakota was admitted to the 
Union, with a constitution which went into effect on that day. Sec- 
tion 4 of article 21 of that constitution reads as follows: "The 
right of the debtor to enjoy the comforts and neeessaries of life 
shall be recognized by wbolesome laws exempting from forced sale 
a homestead the value of which sbaU be limited and deflned by law, 
to ail heads of familles and a reasonable amount of personal prop- 
erty, the kind and value of whicb to be fixed by gênerai laws." 
In 1890 the législature, in pursuance to this déclaration of the con- 
stitution, passed a law known as "Chapter 8G, Sess. Laws 1890." 
By this law, section 324, hereinbefore quoted, was amended to read 
as follows: "In addition to the property mentioned in the preced- 
ing section the debtor, if the bead of a family, may, by himself or bis 
agent or attorney, sélect from ail other of bis personal property 
not absolutely exempt goods, chattels, merchandise, money or other 
personal property, not to exceed in the aggregate seven hundred 
and fifty dollars in value; and if a singh» person, not the bead of 
a family, property as aforesaid of the value of tbree hundred dollars. 
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which is also exempt." The law of 1890 said nothing in express 
terms as to section 333, hereinbefore quoted, but contained a re- 
pealing clause to the effect that ail acts and parts of acts in con- 
flict with said act were tliereby repealéd. In construing tlie law 
of 1890 -we must remember that the old territorial law was répug- 
nant to both the letter and spirit of the new constitution, and 
that the law of 1890 was desîgned to be and was a law covering 
the whole subject of exemptions, in order to bring the exemption 
law of the state into harmony with the constitution. Section 
324, Code Or. Proc, as amended, gives the exemptions therein 
mentioned to two classes of persons; not to a debtor generally, 
as the old law read, but to the head of a family, and to a single 
person not the head of a family. This certainly excludes a partner- 
ship flrm, and is absolutely ihconsistent and in conflict with any 
law that would allow an exemption to a partnership flrm. The 
language quoted from section 333 does not itself give a partnership 
firm exemption, but was simply meant to limit the construction 
that might be placed upon the word "debtor" in section 324 before 
it was amended. When section 324 was amended so as to bring it 
into harmony with the constitution, and speciflcally named the 
persons who should be entitled to the exemptions therein mentioned, 
the language quoted from section 333 became wholly meaningless, 
and of no force, and inconsistent with section 324 as amended. In 
my opinion, the exemptions allowed by the laws of South Dalcota can 
be claimed only by the head of a family, or a single person not the 
head of a family. 

There iS ano.ther reason why the firm of Lentz & Odegard can 
claim nô exemption as a firm, and that is the fact that, immediately 
upon the adjudication of the flrm bankrupt, the flrm was absolutely 
dissolved for évery purpose; hence there is no flrm to claim or re- 
ceive flrm exemptions, and there are no partners to consent that 
each havé an individual exemption. This brings us to the only re- 
maining question, and that is, can the individual partners compos- 
ing the flrm of Lentz & Odegard claim an individual exemption out 
of the partnership property? If the suprême court of the state had 
decided this question, it would be my duty, as well as pleasure, to 
foUow it. In the absence of such décision, the question must be 
decided upon principle and authority. The state law says the debtor 
may sélect from his property certain property which shall be ex- 
empt. The partnership property of an insolvent flrm is not the 
property of either partner. It is a trust fund for the payment of 
the flrm's creditors, and the clear weight of authority is in support 
of the proposition that individual partners cannot claim an exemp- 
tion from the partnership property of an insolvent flrm against the 
protest of the flrm's creditors. There are a few authorities that 
hâve held that, if the partners ail consent, then an individual part- 
ner can claim his individual exemption from the flrm property; but 
in a bankruptcy proceeding there are no partners to consent after 
adjudication in bankruptcy, and such a holding violâtes the con- 
ceded law that the partnership property is a trust fund for cred- 
itors, and not for the partners of an insolvent partnership. In the 
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case of In re Handlin, 3 Dill. 290, Fed. Cas. :^o. 6,018, Jadge Dillon, 
then circuit judge of this circuit, sustains the view hère taken; and 
I should feel constrained to follow this décision even were it con- 
trary to my own opinion. It is true, he is deciding a case under the 
Arkansas statute, but he décides upon principle and authority. Tlie 
following décisions are to the same effect; In re ]31odgett, 10 IS. B. 
E. 145, Fed. Cas. No. 1,555; In re Hafer, 1 N. B. K. 547, Fed. Cas. 
Xo. 5,896; In re Price, 6 N. B. R. 400, Fed. Cas. No. 11,410; In re 
Stewart, 13 N. B. R. 295, Fed. Cas. No. 13,420; In re Tonne, 13 N. B. 
R. 170, Fed. Cas. No. 14.095; In re Boothroyd, 14 N. B. R. 223, Fed. 
Cas. No. 1,652; In re Corbett, 5 Sawy. 206, Fed. Cas. No. 3,220; In re 
Croft, 8 Biss. 188, Fed. Cas. No. 3,404; In re Jackson, 2 N. B. E. 508, 
Fed. Cas. No. 7,127; In re Smith, 2 Hughes, 307, Fed. Cas. No. 
12,979; In re Hughes, 8 Biss. 107, Fed. Cas. No. 6,842. It results 
from the foregoing that the flrm of Lentz & Odegard, either as a tirm 
or as individuals, hâve no claim for exemptions upon the partnership 
property in the hands of the trustée. 



In re BAKER-RIOKETSON CO. 

(District Court, D. Massachusetts. November 7, 18Q9.) 
Ko. 1,659. 

1. Bankrdptcy— AcTs OF Bankruptcy— Admission of Insolvenct bt CoiiPO- 

BATION. 

Under Bankr. Aet 1898, § 3a, cl. 5, providing that it shall be an aet of 
banliruptcy If a debtor shall hâve "admltted in writlng his inability to 
pay his debts, and his willingness to be adjudged a banlcrupt on that 
ground," where a corporation, by <lie unanimous vote of its stoclîholders, 
authorizes one of its offlcers to appear on behalf of the company in the 
fédéral court, and malie the admission of insolvency contemplated by the 
statute, "in the event of an invohmtary pétition in bankruptey being filed 
against said eompany," this is net in itself such an unqualifièd admission 
as is required by, the aet, and is, therefore, not an aet of banliruptcy on 
the part of the corporation. 

2. Samb. 

Where an otKcer of a corporation, in pursuance of authority previously 
given by a vote of the corporation, makes a written admission that the 
company is unable to pay its debts, and is willing to be adjudged a bank- 
rupt on that ground, but this writing is not executed until after the flling, 
of a pétition in involuntary bankruptey against the corporation, it con- 
stitutes no ground for an adjudication of bankruptey on that pétition. 

3. Samb — Transfer of Property — Receiversiiip. 

Where a bill in equity asking for the appointment of a receiver is 
brought in a state court against a corporation, and the défendant makes 
no opposition to the suit, but tacitly permits the receiver to be appointed, 
and to take charge of its property, this is not a conveyance or transfer of 
the property, within the meaning of Bankr. Aet 1898, § 3a, cl. 1, providing 
that it shall be an aet of bankruptey if a person shall bave "eonveyed or 
transferred any part of his property with intent to hinder, delay, or de- 
fraud his creditors." 
4 Samb— SuFFBRiNG Préférence — Receivership. 

Under Bankr. Aet 1898, § 3a, cl. 3, providing that it shall be an aet of 
bankruptey if a person shall have "sufEered or permitted, while insolvent, 
any ereditor to obtain a préférence through légal proceedings, and not 
having at least five days before a sale or final disposition of any propert,? 
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affeeted by sucli préférence vacated or diseharged such préférence," where 
a corporation makes no défense to a bill in equity against it in a state 
court, and tacitly permits the appointment of a recelver, aad the vesting 
of its property In liim, it is not an act of banliruptcy by tlie corporation, 
although certain classes of persons may be entitled to larger dividends 
under the receiversliipproceedings than they would obtaiu in banliruptcy, 
if it does not appear that any such persons are coneerned, or that any 
sale or final disposition of the property affected by the receivership bas 
been made. 

5. SaME— ASSIGNMENT FOR CrEDITOKS— ReCEIVEKSHIP. 

Where a corporation, being made défendant to a bill in equity in a 
State court asking for a receivership, fails to oppose the action, and tacitly 
permits the appointment of a recelver, and the vesting of its property in 
him, this does not cohstitute an assignment for the benetit of its creditors, 
withln the meaning of the bankraptcy law, and is not an act of bank- 
ruptey. 

In Bankruptcy. On pétition for adjudication in involuntarj 
banliruptcy, 

John H. Appleton, for petitioning creditors. 

George S. Taft, for respondent. 

T. H. Gage, Jr., for certain creditors. 

LOWELL, District Judge. The amended involuntary pétition 
in this case alleged as acts of bankruptcy committed by the re- 
spondent, a Massachusetts corporation: 

(1) That it had admitted in writing its inability to pay its debts, 
and its willingness to be adjudged a bankrupt on that ground, by 
the f ollowing vote : 

"Voted, that E. B. Ricketaon be authortied in behalf of the Baker-Ricketson 
Company té appear on behalf of said company in the U. S. court in Boston 
in the event Of an involuntary pétition in bankruptcy being filed against 
sald Company, and on behalf bf the conipany to admit in writing its inability 
to pay its debts, and its willingness to be adjudged a bankrupt on that 
ground." 

(2) That it ha,d permitted its property to be removed and taken 
possession of by a receiver with intent to hinder and delay its cred- 
itors in the collection of their claims. 

To prove the first act of bankruptcy alleged it was shown that 
the vote ^et forth in the pétition ,vvas passed without dissent at a 
meeting of the corporation at vphich ail its stockholders were 
présent It was further shown that, after the pétition was flled, 
Mr. Éicketson, on behalf of the coi^poration, did admit in writing 
the corporation's inability to pay its debts, and its willingness to 
be adjudged a bankrupt on that ground. The vote of the corpo- 
ration was not an act of bankruptcy, within the meaning of the 
statute, because it was not in itself a written admission, but merely 
authorized pne of its offlcers to make that admission if a pétition 
in bankruptcy was filed. This is not such an unqualifled admis- 
sion as is required by the statute. The paper signed by Mr. Eick- 
etson does not support the allégations of the pétition. Even if 
the pétition be again amended so as to inelude this paper, it is 
hard to see how an admission, made after the pétition has been 
filed, constitutes an act of bankruptcy of which the petitioner can 
avail himself. 
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To prove the second act of bankruptcy alleged, tlie petitioners 
sliowed tliat a bill in equity for the appoiutmerit of a receiver of the 
respondent corporation was filed in the superior court for the county 
of Worcester. The corporation autliorized Mr. Eicketson to take 
such steps in the matter on its behalf as to him should appear proper. 
He employed counsel, who, after sonie negotiation, verbally agreed 
to make no opposition to the prayer of the bill, though they never 
entered a formai appearance on behalf of the corporation. The 
receiver was thereupon appointed. That the respondent "per- 
mitted" the création of the receirership with the intent that the 
usual conséquences should follow such receivership there is no 
doubt, and the court bas to détermine only if the création of a 
receivership with the passive permission of the respondent is in 
and of itself an act of bankruptcy, within the meaning of section 
8a of the bankrupt act. Under the act of 1867 it was held that 
the procurement of a receivership was an act of bankruptcy (In re 
Bininger, Fed. Cas. Ko. 1420), and, in gênerai, the law is so stated 
in the text-books (Lowell, Rankr. p. 25; Bump, Bankr. [llth Ed.] 
p. 254). To détermine if it be an act of bankruptcy under the act 
of 1898 to permit the création of a receivership, it is necessary to 
examine carefully the provisions of that act, and to compare them 
with the provisions of the act of 1867. In Re Bininger the pro- 
visions relied upon were contained in section 89 of the act of 1867, 
and read substantially as follows: "Procure or suffer bis prop- 
erty to be taken on légal process with intent to defeat or delay the 
opération of this act." The court there held that the appointment 
of a receiver was légal process, and that the effect of a receiver- 
ship was to defeat or delay the opération of the bankrupt act. 
The act of 1898 does not coniain the language just quoted frora the 
act of 18C7, but the petitioners contend that an équivalent provi- 
sion is to be found in section 8a. By section 3a, cl. 1, it is made 
an act of bankruptcy by the respondent to hâve "conveyed, trans- 
ferred, concealed or removed or permitted to be concealed or re- 
moved, any part of his property with intent to hinder, delay or de- 
fraud his creditors or any part of them." The failure to resist a bill 
for a receivership is not a conveyance or transfer of property by the 
respondent, for two reasons : First. By section 1, cl. 25, a transfer 
is made to "include the sale and every other and différent mode of 
disposing of or parting with property, or the possession of property, 
absolutely or conditionally, as a payment, pledge, mortgage, gift or 
security." This définition of a transfer indicates plainly that the 
Word was not intended by congress to include the création of a 
receivership by a court of equity. Second. The act in many places, 
and in this very clause, discriminâtes between the actualdeed of 
the respondent and a deed which he "permits" or "suffers" to be 
done. Even if it were held that the appointment of a receiver by 
a court of equity would be a transfer of property within the meaning 
of the bankrupt act, plainly it would be a transfer pennitted, 
rather than made, by the respondent, when he failed to oppose 
the bill in equity which prayed for it. But section 3a, cl. 1, does 
not make it an act of bankruptcy on the respondent's part to per- 
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mit his property to be transferred. The provision concerning per- 
mission applies only to concealment and removal. That a re- 
ceivership is tbe concealment, sécrétion, falsification, or mutilation 
of property (see section 1, cl. 22), the petitioners do not contend. 
They hâve not shovvn that in this case the receiver has removed 
anything, and the phrase "removal of property" is a totally inapt 
définition or description of ordinary receivership proceediugs. 
Moreover, the phrase is not a new one, and its meaniug may be 
judged from its use in other bankrupt acts. See section 1 of the 
act of 1841; Rev. St. §§5021, 5110. It follows, therefore, that the 
conduct of the respondent is not an act of bankruptcy, within clause 
1 of section 3a. Inasmuch as the pétition does not allège that the 
respondent has committed one of the acts of bankruptcy defined in 
section 3a, cls. 2-4, there may be no need to consider those clauses, 
but, as it was urged in argument that the création of this receiver- 
ship was an act of bankruptcy by virtue of some clause not referred 
to in the pétition; and as the pétition might, perhaps, be amended to 
allège this, it is well to consider if an amendment would help the 
petitioners. They did not contend that the respondent had commit- 
ted an act of bankruptcy nnder clause 2. Plainly, he had not. He 
had not transferred his property, as has been said. It did not appear 
that the receiver was his creditor, or that there was an intentto prê- 
ter the receiver. The counsel for the petitioners urged in argument 
that acquiescence in the receivership proceedings was an act of bank- 
ruptcy uuder clause 3, because in receivership proceedings certain 
classes of persons, to wit, laborers and physicians, are in some cases 
entitled by statute to larger payments than they would receive under 
the bankrupt act. But in this case it did not appear that any labor- 
ers or physicians were concerned, or that any sale or final disposition 
of the property affected by the receivership had been raade. Tliat the 
appointment of a receiver is not a gênerai assignment for the benefit 
of creditors under clause 4 seems to me clear, and has been expressly 
decided in Re Empire Metallic Bedstead Co. (D. C.) 95 Fed. 957. To 
hold otherwise would be a severe torture of language. 

None of the cases cited by the petitioners are opposed to the 
conclusions just stated. In Blake v. Francis- Valentine Co. (D. C.) 
89 Fed. 691, a creditor had levied upon the property of the re- 
spondent, and, as was said by tbe learned judge, this levy might 
resuit in giving a préférence to the judgment creditor over the 
reapondent's other creditors. No such préférence is shown in this 
case. In Re Bruss-Kitter Co. (D. C.) 90 Fed. 651, it was contend- 
ed by the respondent that the pétition was inoperative because 
receivership proceedings were pending in the state courts. This 
contention the court held inadmissible, — that is to say, it held 
that receivership proceedings in the state courts are not a bar to 
proceedings in bankruptcy, — but the court nowhere intimated that 
receivership proceedings in a state court are in themselves an act 
of bankruptcy. In Ee Gutwillig (D. C.) 90 Fed. 475, same case on 
appeal, 34 G. C. A. 377, 92 Fed. 337, it was said that a gênerai 
assignment, with or without préférences, is an assignment with 
intentto hinder or delay creditors. If this be true,:it would seem 
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to follow that clause 4 is a needless spécification of an act of bank- 
ruptcy already covered by clause 1; but this conclusion, even if 
Sound, does not affect the case at bar. It is 'not enougli to es- 
tablish that a receivership delavs or hinders the respondent's cred- 
itors. To permit creditors to be delayed is nowhere made an act 
of bankruptcy, but only a transfer of property by the respondent 
with that intent. In Mather v. Coe CD. C.) 92 Ped. 333, the péti- 
tion was informai, but the learned judge evidently considered that 
it sufflciently alleged that the effect of the receivership proceed- 
ings would be to prefer certain specified creditors. Under thèse 
circumstances he held that an acquiescence in the receivership 
proceedings was an act of bankruptcy under section 3a, cl. 3. As 
has been said, it was alleged neither in the pétition nor in the 
argument that in this case any spécifie creditors had been or would 
be preferred. In Ke Cliflfe (D. C.) 94 Fed. 354, and in Ee Arnold 
(D. C.) 94 Fed. 1001, the court was dealing with liens created in 
favor of particular creditors. Upon the whole, though the re- 
spondent's conduct is considerably analogous to some of the stat- 
utory acts of bankruptcy, yet it is not fairly covered by any stat- 
utory définition. Pétition dismissed. 



In re BLACK. 

(District Court, N. D. California. November 1, 1899.) 

Ko. 2,9.36. 

Bankroptct— GnooNDS of Opposition to Discharge— Fraud. 

It is no ground for refusing a banltrupt's application for discharge tliat 
the debt ot the créditer opposing such application -was created by the 
fraud and false représentations of the bankrupt. The effect of the dis- 
charge, if granted, upon any particular claim cannot be determined upon 
the pétition for discharge, but only in an action for the enforcement of 
such claim, to whlch the discharge is pleaded in bar. 

In Bankruptcy. On opposition to bankrupt's application for dis- 
charge. 

Fisher Ames, for bankrupt. 

Rosenthal & Wise, for opposing creditors. 

DE HAVEN, District Judge. The bankrupt's application for dis- 
charge is opposed by Bier & Kegensburger, creditors, upon the ground 
that her indebtedness to them was fraudulently contracted; the 
spécifie charge being that such indebtedness is for money loaned, 
and that such loan was obtained from them by means of certain false 
and fraudulent représentations upon the part of the bankrupt. 

The matters thus alleged in opposition to the discharge are not 
sufficient in law. The fraudulent contracting of a debt is not made, 
by section 14 of the bankruptcy act of 1898, a ground for refusing 
the bankrupt's application for a discharge. That section provides 
that the application shall be granted, unless the bankrupt has "(1) 
committed an offense punishable by imprisonment, as herein pro- 
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vided; or (2) with fraudulent intént to conceal his trûe financial 
condition, and in , contemplation of bankruptcy, destroyed, concealed, 
or failed to keep 'boolvS of account or records from which his true 
condition miglit be ascertained." This language is plain, and there 
is no escape from tlie conclusion that the court is not authorized to 
deny the application for discharge upon a ground not set f orth in 
this section; and it is equally plain that fraud in the création of a 
debt is not made by this section one of the causes for which a dis- 
charge shall be denied. The bankruptcy àct provides (section 17) 
that a discharge shall not affect any debt created by thè fraud of the 
bankrupt, but the question whether there was fraud in the création 
of any particular debt is one which the court of bankruptcy is not au- 
thorized to adjudicate in passing upon the bankrupt's application foi* 
discharge. That question is one which can only be detennined in an 
action by the creditor for the recovéry of such debt when the dis- 
charge in bankruptcy is pleaded in bar. In such an action, and in 
answer to such plea, the creditor would hâve the right to show that 
the debt sued for was created by fraud, and therefore not affected by 
the discharge. In re Thomas (D. C.) 92 Fed. 912. 

The pétition for discharge is granted, the opposing ereditors to pay 
the costs incident to the opposition flled. 



UNITED STATES v. AH WON. 

(Circuit Court, D. Oregon. November 1, 1899.) 

No. 2,589. 

COUNTERFEITINO— BlANK FORM.' ' ■ > , ' 

ïlie making of a blank fbrm of a certlfleate of tesidence, such as when 
flUed aïe issued bj' the Tfnited States to Chinese entitled to remàin in the 
coTintry, is not within Rey. St. § 5418, maidng it a crime to counterfeit 
any writing for the pul-pose ôf defrauding the United States. 

John H. Hall, U. S. Atty. 
Chester V. Dolph, for défendant. 

BELLINGEB, District Judge. This is an indictment under sec- 
tion 5418 of the Revised Statutes. It charges that the défendant, 
with the intent to defraud the United States, knowingly and uniaw- 
fully made and counterfeited a certain blank form in writing, in re- 
semblance and similitude of the true and genuine thereof, thereto- 
fore made and issued by and under the authority of the United 
States; that is to say, a certain blank form of certiâcate of resideÊtcé 
issued by the United States to Chinese persons lawfully entitled to 
remain thereiiï as évidence ôf such right, said false aud counterfeited 
blank form being of the tehor foUowiûg, to wit: 

No. . Original. United States of America. Certlfleate of Residenca 

Issued to Chinese , under; the provisions of the aet of May 5, 1892. This 

is to certify that , a Chinese person, bas made application No. to 

me for a certlfleate of résidence, under the provisions of the act of congress 
approVed May 5, 1892; and I certify that it appears from the affldavlts of wit- 

nesses submitted with said application that sàid Avas within the llmits 

of the United States at the time of the passage- of said act, and was then re- 
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siding at , and that he was at that time lawfuUy entitled to remain in 

the United States, and that the following is a descriptive list of said Ohinese 

, viz.: Name, ; âge, ; local résidence, — ; occupation, 

; height, ; color of ejes, ; complexion, ; pUysical marlis 

or pecullarlties for identification, 



And, as a further means of identification, 1 hâve 

[Photograph to be affixed hereto a photographie likeness of said . 

afflxed hère.] Given under my hand and seal this day of 

, 189—, at , State of . 

[Collector's Seal.] ■ , CoUector Internai Revenue, 

District of . 



Tlie second count of tliis indictment is not materially différent 
from the flrst; the charge in the one count being that the writing 
of which the Jblank is in resemblance and similitude was niade and 
issued by and under the authority of the United States, and in the 
other that it was made and issued by tlie United States coUector of 
internai revenue under the autliority of the United States. 

Section 5418 makes it a crime to falsely raake, alter, forge, or 
counterfeit any bid, proposai, guaranty, officiai bond, public record, 
aiïidavit, or other writing, for the purpose of defrauding the United 
States, or to utter or publish as true any such false, forged, altered, 
or counterfeit ed bid, proposai, guaranty, officiai bond, public record, 
affidavit, or other writing, for such purpose, knowing the same to be 
false, forged, altered, or counterfeited. 

The making or having in his possession by the défendant of the 
blank form in question is not, in my opinion, an offense, under section 
5418. It is settled that it is no offense to hâve in one's possession, 
with the intent to use. an obligation that is unsigned. This blank 
does not represent anything nor convey anything. It is a nieaning- 
less document, not capable of imposing upon anybody or of effecting 
anything. The most that can be said of it is that it is a step to- 
wards the préparation of such a document as it is claimed to be by 
the government upon the argument of this demurrer. It is admitted 
by the attorney for the United States in the argument on this de- 
murrer that this is not such a document as is described in section 8 
of the Chinese exclusion act of May 5, 1892, which provides that 
"any person who shall knowingly and falsely alter or substitute any 
name for the name written in such certificate, or forge such certifl- 
eate, or knowingly utter any forged or fraudnlent certificate, or 
falsely personate any person named in such certificate, shall be guilty 
of a misdemeanor," etc. If this so-called "instrument" is not de- 
scribed by this act because it does not constitute a certificate, for 
the like reason it is not within the provisions of section 5418. In 
other words, this mère blank is not a writing, and it is not capable of 
performing the functions of one, within the meaning of this section. 
The demurrer to the indictment is sustained. 
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In re OARTEE. 

(Circuit Court, S. D. New York. October 20, 1899.) 

I. Army and Navy — Coukts-Martiai. — DisMissAL FHOM Sekvicb. 

The same conduct, constituting an offense elsewliere provided for in tbe 
articles of war, may also warrant a flnding of guilty By a court-martial, 
under the sixty-first article, providlng that "any offlcer who shall be con- 
victed of conduct unbecoming an offlcer and a gentleman shall be dis- 
missed from the service." 

3. Same — Pdnishmbnt — Publication of Sentence. 

Under the one hundredth article of war, providing that, "when an offl- 
cer is dismissed for cowardice or fraud, the sentence shall further direct 
the crime, punlshment, name and place of abode of the delinquent shall 
be published in the newspapers," etc., where an officer , has been con- 
victed of fraud by a court-martial it Is bound to cause the spécial pubUca- 
tlon of sentence to be made. 

3. Same— JuRisDicTiON. . .i ■ ;,, ■ < 

Where an offense is speeiflcally provided for in any of the articles of 
war prior to tlae sixty-second, the grant of jurisdiction to a court-martial 
to try and punish such offense is eonferred by the partieular article which 
mentions it, and not by the generallànguage of 'the sixt^-second article, 
providihg for the trial and punishment of ail offenses not capital, and ail 
disordefcS, thotigh not mentioned in the preceding articles. , 

4. Same^Jdkisdiction. 

Under the grant of jurisdiction to a court-martial eonferred by the 
sixtieth article of war, providing that any persôn in the inilitary service 
■ who misappropriates any money of the United States, "furnished or in- 
tended tor the military service thereof," shall be punished, etc., such a 
court has no power to cO'nyiet an officer of the army for misappropriating 
money appropriated by congress for the improvement of rivei;s and har- 
bors. 

5. SÀME— Punishment— Fine and Impeisonmënt. 

Under the sixty-second article, providing that ail crîmèa not capital, 
which officers and soldiers may be guilty of , not mentioned in the f ore- 
going articles, are to be talcen cognizance of by a court -martial, and "pun- 
ished at the discrétion of the court"; and Rev. St. § 5488, providlng that 
every disbiirsing offlcer, who, for any purpose not prescribed by law. 
transfers Or applies any 'money intrusted to him, is deemëd guilty of an 
embezzlement, and may be punished bothby "fine and imprisonment," — 
where an .officer of the. army has been found guilty by.a court-martial of 
willfuUy piisappropriatipg money appropriated by congress for the im- 
provement of rivers and harbors, the court bas authority to impose a 
penalty, both by fine and imprisonment. 

In the Matter of a Habeas Corpus on the Relation of Oberlin M. 
Carter. Writ dismissed. 

A. J. Rose, for relator. 

Col. John W. Clans, U. S. Army, and Hehry L. Burnett, U. S. Atty. 

LACOMBE, Circuit Judge. The sentence of the court-martial, 
duly approved and conflrmed, reads: "To be dismisâed from the 
service of the United States; to suffer a fine of flve thousand dol- 
lars; to be confined at hard labor, at such place as the proper au- 
thority may direct, for flve years; and the crime, punishment, 
name, and place of abode of the accused to be published in and 
about the station and in the state from which the accused came 
or vt'here he usually résides." The contention of the relator is 
that, conceding that the court-martial had jurisdiction of the per- 
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son of the aceused and of the offenses charged, and conceding, fur- 
ther, the regularity of its proceedings and the propriety of its find- 
ings, it was without power to impose the four separate punish- 
ments of dismissal, fine, imprisonment, and dégradation (spécial 
publication of sentence), although it might hâve iuiposed either 
one of them. When application was niade for the writ, it ap- 
peared that the first punishment (dismissal from the service of the 
United kStates) and the fourth (publication of sentence) had been 
carried ont; and the relator contended that, having thus paid a 
penalty which tlie court had power to infiict, he could not be held 
to submit to another penalty, which the court had no power to add 
to the one already by it selected. Since the return was made the 
relator has also paid the fine, and, although that fact does not 
appear upon the face of the original papers, it has been discussed 
in the briefs of both sides, and is now embodied in a stipulation, 
thus completing the case. 

If the relator's premises be sound, viz. that punishments bave 
been imposed in the aggregate, when the statxite authorized their 
imposition only in the alternative, his conclusion is supported by 
high authority. Ex parte Lange, 18 Wall. 16.3. In that case it 
was held that when a court lias imijosed fine and imprisonment, 
where the statute only conferred power to punish by fine or im- 
prisonment, and the fine has been paid, and the judgment of the 
court thus executed so as to be a full satisfaction of one of the 
alternative penalties of the law, the power of the court as to that 
offense is at an end. The important question in the case, tliere- 
fore, is whether, under the statutes of the United Ktates, the court- 
martial had the power, under its flndings, to impose a sentence in- 
flicting thèse four penalties. 

The relator was tried upon four separate charges, namely: (1) 
Conspiring to defraud the United States, in violation of the six- 
tieth article of war. (2) Causing false and fraudulent claims to be 
made against the United States, in violation of the sixtieth article 
of war. (3) Conduct unbecoming an offlcer and a gentleman, in 
violation of the sixty-flrst article of war. (4) Embezzlement, as 
deflned in section 5488, Eev. St. U. S., in violation of the sixty- 
second article of war. He was found guilty of each of the four 
charges. 

The sixty-first article of war provides that "any oflficer who shall 
be convicted of conduct unbecoming an offlcer and a gentleman 
shall be dismissed from the service." This is a provision wholly 
independent of the other définitions of offenses in the statute. 
The same course of conduct may constitute an offense elsewhere 
provided for, and also may warrant a flnding of guilty under the 
sixty-first. The one hundreth article of war provides that, "when 
an officer is dismissed from the service for cowardice or fraud, 
the sentence shall further direct that the crime, punishment, name 
and place of abode of the delinquent shall be published in the 
newspapers," etc. This is a spécifie statutory penalty, which must 
inevitably foUow the conviction, the court-martial being given no 
option as to its infliction. It is plainly additional to the punish- 
97 F.— 32 
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ment imposed for the "cowardice or fraud" per se. It is under- 
stood tlïat the relator does not now contend that his dismissal, and 
the publication of it, is suiïicient ground for his discharge. What 
the relator does contend is that, having paid the fine, he is entitled 
to invoke the principle established in the Lange Case, on the 
theory that the court-martial had authority, under the sixtieth 
article, to impose only a fine or injprisonment, not to impose both. 
It is manifest that he is in no position to press this argument, un- 
less he can dispose of the conviction and sentence under the fourtli 
charge. That charge is "embezzlement, as deflned by section 5488, 
Eev. St. U. S., in violation of the sixty-second article of v^'ar." 
The sixty-second article of waî reads as follows: 

"Art 62. Ail crimes not capital, and ail disorders and negleets, wlilcli 
officers and soldiers may be guilty of, to préjudice of good order and nillitary 
discipline, though not mentioned in the foregoing articles of war, are to Im; 
taken cognizance of by a gênerai, or a regimental, garrison, or field-oflicers 
court-martial, according to the nature and degree of the offense, and punished 
at the discrétion of such court." 

The language, the gênerai structure, and the spécifie provisions 
of this article indicate that it is a catch-ail clause, intended to 
cover offenses not already speciflcally provided for. The framers 
of the article wisely foresaw that there might be many crimes, 
disorders, and negleets which could not be classifled under any 
enumeration already contained in the articles, and which, if a 
court-martial were left without power to deal with them, might 
operate to the préjudice of good order and military discipline. 
Thereforë, having "mentioned" varions offenses which might be 
cognizable by a court-martial and punished as prescribed, the 
framers of the articles further provided that "ail" offenses of cer- 
tain specîôed characters, "though not mentioned," might also be 
taken cognizance of by a court-martial, and punished, at its dis- 
crétion. It would seem to follow that, where an offense is found 
to be speciflcally provided for in any of the articles prior to the 
sixty-second, the grant of jurisdiction to try and punish such of- 
fense is conf erred by the particular article which méritions it, and 
not by the gênerai language of the sixty-second article. This prop- 
osition has commended itself to text writers (Davis, Mil. Law, pp. 
70n-71; Winthr. Mil. Law [2d Ed.] pp. 1126, IIL'7), and is in ac- 
cord with gênerai principles of statu^torv construction (U. S. v. 
Tvnen,ll Wall. 885 U. S. v. Auffmordt, 122 U. S. 197, 7 Sup. Ct. 
li82). 

Section 5488 of the Revised Statutes reads as follows : 

"Sec. 5488. Every disbursing otflcer of the United States who deposits any 
public money inlrusted to him in any place or in any manner, exeept as au- 
thorized by law, or couverts to his own use in any way whatever, or loans 
with or without interest, or for any purpose not prescribed by law withdraws 
from the treasurer or any assistant treasurer, , or any authorized depository, 
or for any purpose not prescribed by law transfers or applies any portion of 
the public iponey Intrusted to him, is, in every such act, deemed guilty of an 
embezzlement of the money so deposlted. converted, loaned, withdrawn. 
transf erred, or applied; and shall be pimished by imprisonment with hard 
labor for a terœ not less than one year nor more than ten years, or by a 
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fine of not more than the amount embezzled or less than one tbousand dol- 
lars, or by both such fine and iinprisonment. (See secs. 3620, 5497.)" 

The particular clause which is germane to the facts in the cause 
at bar, as appears from the flndings of the court-martial, which 
sustain the fourth charge upon the flrst spécification alone, is the 
one reading: "Every disbursing offtcer of the United States who 
* * * for any purpose not prescribed by law transfers or ap- 
plies any portion of the public money intrusted to him is * * * 
deemed guilty of an embezzlement." Obviously, this is a crime, 
made so by this very section, and, unless already mentioned in the 
foregoing articles, would corne within the provisions of the sixty- 
second. The sixtieth article reads as foUows (the numbers of the 
paragraphs being inserted hère for convenience of référence): 

"Art. 60. Any person in the military sem'ce of the United States. 

"(1) Who niakes or causes to be made any claim against the United States, 
or any offleer thereof, Icnowing such claim to be false or fraudulent; or 

"(2) Who présents or causes to be presented to any person in the civil or 
military service thereol", for approval or payment, any claim against tlie 
United States or any officer thereof, knowing such claim to be false or 
fraudulent; or 

"(3) Who enters into any agreement or eonspiracy to defraud the United 
States by obtaining, or aiding others to obtain, the allowance or payment of 
any false or fraudulent claim; or 

"(4) Who, for the purpose of obtalning or aiding others to obtain. the ap- 
proval, allowance, or payment of any claim against the United States or 
against any offleer thereof, makés or uses, or procures or advises the making 
or «se of, any writing, or other paper, knowing the same to contain any 
false or fraudulent statement; or 

"(5) Who, for the purpose of obtainiug, or aiding others to obtain, the ap- 
proval, allowance, or payment of any daim against the United States or any 
oiHcer thereof, tnaltes or procures or advises the making of, any oath to 
any fact or to any writing or other paper, knowing such oath to be false; or 

"(0) Who. for the purpose of obtaiuing, or aiding others to obtain,' the 
approval, allowance, or payment of any claim against the United States or 
any offleer thereof, forges or counterfeits, or procures or advises the forging 
or counterfeiting of, any signature upon any wi-iting or other paper, or uses, 
or procures or advises the use of, any such signature, knowing' the same to 
be forged or counterfeited; or 

"(7) Who, haviug charge, possession, custody or control of any money or 
other property of the TJnited States, furnished or inteuded for the military 
service thereof, knowingly delivers, or causes to be delivered, to auy persons 
having authority to reeeive the same, any amount thereof less than that 
foi" which he receives a certiiicate or receipt; or 

"(8) Who, being authorized to make or deli-\'er any paper eertifying the re- 
ceipt of any property of the United States, furnished or inteuded for the 
military service thereof, malles, or delivers to, any person, sucli writing, 
without having f ull knowledge of the truth of the stateniouts therein con- 
tainéd, and with intent to defraud the United States; or 

"(9') Who steals, : embezzles, knowingly and willfully misappropiiates, ap- 
plles to his own use or benefit, or wrougfuUy or knowingly sells or di.sposes 
of any ordinanee, arms, equipments, ammuuition, clotliing, siibsistence stores, 
money, or other property of the United States, furnished or inteuded for the 
military service thereof ; or 

"(10) Who knowingly purchases, or receives in pledge for any obligation 
or indebtedness. from any soldier, otiicer, or other person wiio is a part of 
or employed in said forces or service, any ordinanee, arnis. equipments, am- 
munitîon, clothing, subsistence stores, or other property of the United States, 
sueh soldier, ofHcer, or other person not having lawful right to sell or pledge 
the same, 
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— Shall, on conviction tliereof, be punislied by fine or imprisonment, or by 
sueh other'punishment as a court-martial niay adjudge. And if any person 
beiiig guilty of any of tbe offenses aforesaid, while In the military service of 
the United States, receives bis discharge, or is dismissed from tbe service, 
be sball continue to be liable to be arrested and held for trial and sentence 
by a court-inartial, in tbe same manner and to tbe same extent as if be had 
not received sucb discbarge nor been dismissed." 

When the ninth subdivision of the sixtieth article is compared 
with the above-quoted subdivision of section 5488, it will be ob- 
served that, save in one particular, the former is broad enough to 
contain the latter. A person who, "for any purpose not prescribed 
by law, transfers or applies any portion of the public money in- 
trusted to him," certainly "niisappropria,tes" or "wrongfully dis- 
poses" of the same. But section 5488 covers such improper dis- 
position of any public money, while the ninth subdivision of arti- 
cle 60 relates only to "money * * * of the United States fur- 
nished or intended for the military service thereof." It appears 
from the spécification that the money was part of the sum appro- 
priated by the act of June 3, 1896 (chapter 314, 29 Stat. pp. 202, 
208), which is one of the usual "Eiver and Harbor Acts." ' It enacts 
that the sums thereby appropriated are to be expended "for the 
construction, repair and préservation of the -public works here- 
inaf ter named." The public works enumerated are devised and 
carried ont to facilitate commerce, not fbr military purposes; and 
the only: argument that is advanced to sustain the proposition con- 
tended for is that the secretary pf war is charged with the duty 
of making surveys of ri vers and harbors, reporting as to what im- 
provements therein shall best subserve the public interests, and 
making contracta for the work, and that .oflQcers of the engineer 
corps are employed in taking charge of the exécution of such con- 
tracts, and disbursing the money appropriated therefor. But, al- 
though the trained skill of army offlcers is thus availed of to su- 
perintend the disbursement of money appropriated for the im- 
provement of natural facilities for commercial intercourse, thus 
saving the expense of engaging such skill elsewhere, it by no means 
follows that money so appropriated is "furnished or intended for 
the military service of the United States." The appropriation act 
for the fiscal year ending June 30, 1898,— which contains a further 
appropriation for Savannah Harbor, — also contains, under the 
heading "War Department," varions items, to be expended under 
direction of the secretary of war acting through ofiScers of the 
army, and dealing with such public works as the care of the 
"Smithsonian Grounds," the "laying asphalt walks around Judi- 
ciary Square, in the city of Washington," the "lighting of public 
grounds," and the "ordinary care of greenhouses and nursery at 
the Executive Mansion." Surely, thèse appropriations are not fur- 
nished or intended for "the military service," and appropriations 
for river s and harbor improvements are of the same class. It 
would seem to be a very strained construction of the act which 
should hold that, because the disbursing pificer is himself in the 
military service of the United States, the money which he dig- 
burses must be held to hâve been "furnished or intended" for the 
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military service, wholly irrespective of the purpose for wliicb it 
is appropriated. It follows, therefore, tliat a court-martial would 
be witliout power to convict an ofiicer of tlie army, under the six- 
tietli article, for knowingly or willfully misappropriating money 
of the United States appropriated for — "furnished or intended for" 
— tlie improvement of rivers and harbors. Such an offense, how- 
ever, falls clearly within the language of section 5i88, and is there- 
fore covered by the sixty-second ai-ticle. 

It must be held, therefore, that the court-martial, having found 
the relator guilty of the flrst spécification under the fourth charge, 
and of that charge, has statutory authority, under article 62 and 
section 5488, to impose a penalty of both fine and imprisonment. 
This conclusion leads to a dismissal of the writ. Counsel may at- 
tend at the opening of court on Monday, at 10:30 a. m., when the 
order may be settled and signed, and, in the event of an appeal 
being taken, the proper instructions upon remand, in conformity 
to the rules of the suprême court, may be given. 



DAVIS v. BURKE, Sheriflf. 

(Circuit Court of Appeals, Ninth Circuit. October 16, 1899.) 

No. 523. 

CiKCuiT Courts op ArrBALs—JuRisDicTiON— Casés Involvin» Constitutional 
Questions. 

A circuit court of appeals is without jurisdietlon to entertaln an appeal 
f rom an order denying a writ of habeas corpus, wliere tlie pétition theref or 
is based on the alleged violation of tbe petitioner's rights under the con- 
stitution of the United States.i 

Appeal from the District Court of the United States for the Dis- 
trict of Idaho. 

J. H. Hawley, J. W. Dorsey, and A. A. Fraser, for appellant, 
S. H. Hays and W. E. Borah, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appeal in this case is taken from 
an order of the district court of the district of Idaho denying a writ 
of habeas corpus. It was alleged in the pétition that Jack Davis 
was unlawfully held by the sheriff of Cassia county, Idaho, in the jail 
of said county, under the judgment and sentence of the district court 
of the Fourth judicial district of the state of Idaho for Cassia county, 
sentencing the said Jack Davis to be hanged on February 1, 1899, 
for the crime of murder, and that he had been deprived of bis liberty, 
and threatened with deprivation of life, without due process of law, 
and contrary to the flfth and fourteenth amendments of the consti- 

1 As to jurisdiction of fédéral courts on habbas corpus, see note to In re 
Huse, 25 0. C. A. 4. 
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tution of the United States, in that the said district court of the 
Btate of ldah.0 liad no jurisdiction to trj the said Davis on the charge 
of murder, for the reason thatthere was no indictment, présent- 
ment, or information presented tp the court against him. Upon the 
argument on the appeal it waS: contended that the sentence under 
which the appellant is detained is illégal and void, not onlj because 
it was rendered; without due process of law, but for the further rea- 
son that the sentence imposed by the court, and which the court was 
authorized to impose under the laiW which was in force at the time 
of the sentence, was différent fvom that which was applicable to the 
crime of murder at the time when the crime was alleged to hâve been 
committed, and that it was thçrefore ex post facto, and upon that 
ground violative of the constitution of the United States. 

The appellee challenges the jurisdiction of this court to entertain 
an appeal which involves tlie construction of the constitution of the 
United Çtates. : Section 6 of the act establishing circuit courts of ap- 
peals confers appellate jurisdiction to revie^ii' final decisipns of the 
district and circuit courts "in ail cases other than those provided for 
in the preceding section of this act." The preceding section pro- 
vides that appeals or writs of error may be taken from the district 
courts and the circuit courts directly to the suprême court in "any 
case that involves the construction or application of the constitution 
of the United States." The circuit courts of appeals, so far as they 
hâve construed thèse provisions, hâve uniformly denied their own 
jurisdiction of appeals and writs of error in cases which involved the 
construction or the application of the fédéral constitution. Oity of 
Maçon v. Georgia Packing Co., 9 C. 0. A. 262, 60 Fed. 781; Eailroad 
Oo. T. Adams, 35 0. C. A, 635, 9^ Ped. 852; Wrightman v. Boone Co., 
31 G. C. A. 570, 88 Fed. 435; Hastings v. Ames, 15 C. C. A. 628, 68 
Fed. 726; Pauley Jail Bldg. & Mfg. Co. v. Crawford Co., 28 C. C. A. 
579, 84 Fed. 942; Barr v. City of New Brunswick, 19 C. 0. A. 71, 
72 Fed. 689. The objection to the jnrisdlction of this court must be 
sustained, and the appeal will be dismissed. 



KISINGEIi-ISON CO. v. BKADFOED BELTING CO. i 

(Circuit ; Court ot Appeals, Slstb , Circuit October 3, 18^,) 

Ko.;653. 

1. Pattunts— Anticipation— WiRic Connbctions. 

, The Klsinger patent, No. 492,811i for a trolIey-wlFc connection, Is votd 
for anticipation by tlie device for Connecting fence wire .described in tbe 
MorriBon patent, No. 428,123. , 

a. Samb. 

Tlie Morrison patent, No. 428,123, for a ferice-wire cbupUng, which con- 
sista of a hollow Shell with the bore larder at the eentei-, into whicli tbere 
Is an openlng through which serrated wedges are Inserted, which form a 
loclî, preventing the withdrawal of the ends of the wires when they are 
Inserted at either end of the shell, shows an invention not anticipated by 
anytbîng In the prier art, and is valld. 

» Kehearing denied Norember '■iQ, ItSUa. 
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3. Same — Infbingbmbnt. 

Such patent is infringed by the device shown in the Gérard & Lawrence 
patent, No. 575,641, which is similar to tliat described in the Morrison pat- 
ent, except that, instead of one serrated wedge in eacli end of the sliell, 
two are used, the larger ends of which are eonneeted by a bow-shaped 
spring, which renders them self-loclving when the end of the wire is forced 
between them. 

Appeal f rom i lie Circuit Court of the United States for tlie Western 
Division of the Southern District of Ohio. 

This is an appeal from a decree di^missing a bill filed by the Kisinger-Ison 
Company, complainant, against the Bradford Belting Company, to enjoin the 
infringement of two patents,— one No. 428,1215, granted to D, B. jNLorrison, 
May 20, 1890. for a fencc-wire coupling, aud No. 492,811, granted tô W. S. 
Kisinger, Ma.rch 7, 1893, for a trolley-wire connector. ïhe appellant iirst 
owned tlie Kisinger patent alone, and operated nuder a license from the owner 
of the Morrison patent, and finally purchased the Morrison patent. The de- 
scription of the Morrison patent, with the accompanying drawings, is as fol- 
lows: 
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"A represents a hollow shell, larger at its middle portion, and tapering slightly 
from its central iiortion towards its opposite ends, It is provided witli au opeu- 
ing, a, at its central portion, for the purpose of giving access to its interior. 
Its opposite ends, as shown at a', are sulîicieutly large to aiimit therein, with 
a free, sliding movoment, the end or ends of tlie single or double or more 
straqds of the wire to be united, Small balls, B, of hard métal, are provided, 
which serve to form the locl^ for prevenîing thi? withdrawal of tlie onds of the 
wire from the casing or shell. A, or wedge-shaped pièces (see Fig. 4), provided 
with teeth slantiug towards the larger portion of the shell, may be employed. 
The coupling is adjusted as foUows: The ends of the wire liaviug been in- 
serted in the opposite ends of the shell. A, and by any suitable purehase or 
strain having been brought as nearly together as possible or convenient 
centrally within the shell, one of the small raetallic balls or wedge-shuped pièces 
is slipped within the tasing or shell alongside of the cudii of tUe wire towards 
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each end of tlie shell, until it begins to wedge between the shell and 'wire, 
Whea the strain is allowed to take èfCéct upon the wire, the resuit beiug to 
eiowd the metalhc locking device between the shell and wire, and roll or slide 
it toivards the small end of the shell, thereby so effectually jamming It between 
the wire and shell as to form a positive and effective locli, the efCectiveness of 
whieh will be increased as the strain upon the wire is increased. In opération 
the ends of the wire are each inserted through the end openings of the shell, 
and the locking déviées, whieh are then placed within the shell, may be caused 
to slightly biud the ends of the wire by forcing said locking devices towards 
the tapered ends of the shell by a rod,' or any other means may be employed 
for this purpose. After the locking devices hâve once begun to bind the 
wires, ail strain upon or contraction of the wjres will tend to more securely 
lock thelr ends to the shell. This simple device requires but a moçaent's time 
for Its adjustment, and may be readily removed if for any purpose it shall be 
found désirable, while at the same time it forma a neat finish and can be fm'- 
nished at a trifling expense. Having thus fully described my invention, what 
I désire to secure by letters patent is tie herein-described wire-coupling device, 
consisting of a shell having its ends tapered, and formed with openings to 
reeeive the ends of thé wires, and removable locking devices, each located in 
the tapered end of said shell to engage the end of each wire, substantially as 
set forth." 
Xhe Kisinger patent is shown in Fig. 4, below: 

Kl SINGER 

n>f 

|ir""ii'iwr I -'""""""' ^"■' 'w^ssoiBnSt ' 

It is the sâme as the Morrison patent, except that two wedges are used in- 
stead of one. The first daim of the patent was for the combination, in a coup- 
ling for wires, etc., of a tube having converging ends, and a set of bodily 
détachable keys, whose onter edges are tapered, and their inner edges provided 
■with teeth, for the purpose described. the Infringing device, whlch is made 
tinder a patent to Gérard & Lawrence, No. 575,6-11, and dated January 19, 1897, 
may be understood from Fig. 1 of the drawings, and Fig. 6, whieh shows the 
two serrated wedges united by a spring. 

The second claim of this patent is as fôUows: "(2) A wire coupling, consist- 
ing substantially of a sleeve having two bores, one entering at each end, and 
both centrally in Hne with each other, two serrated jaws in each bore held 
therein prier to their engagement wit^ a wire end, and in proper position for 
the purpose of enabling such engagehient by spring ])ressure, and openings 
in the sleeve to permit introduction of thèse jaws." ïhe openings dcsignated 
as Fig. 10 are shown in Fig. 2 of the patent. 

The usual défenses of invalidlty by reason of want of novelty and anticipa- 
tion, and of noninfringement, were pleaded. The circuit court held that both 
the Kisinger and Morrison patents were void for want of invention. 

George J. Muiray, for appellant. 

E. E. Wood and Wm. E. Wood, for appellee. 

Before TAPT and LUKTON, Circuit Judges, and KIOKS, District 
Judge. 

TAFT, Circuit Judge (after stating the facts as above). We con- 
cur witli the circuit court in the view that tlie Kisinger patent is in- 
valid. It is a mère duplication of the serrated wedge of the Mor- 
rison patent, and is an improvement whieh does not involve any 
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patentable invention. The only real questions in the case are as to 
the validity and infringement of the Morrison patent by the defend- 
ant's device. The circuit court thought that the prior art was so full 
of devices resembling the Morrison patent as to require it to hold 
that there was no invention in that patent. It is undoubtedly true 
that there were many patents for uniting the ends of a broken wire 
which embodied the élément of the hoUow sleeve, into which the two 
broken ends were introduced, and were locked into the sleeve by de- 
vices either for enlarging the ends of the wire, or for locking the 
ends of the wire inside the sleeve or outside the opposite end thereof. 
The earliest of thèse is the Oary patent, Fig. 2 of which is given below : 
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The ends of the wires were there inserted in parallel lines in the 
sleeye, the end of each being bent around the end of the opposite end 
of the sleeve, and the wires being further secured by driving a pivot 
between the two. 

The Anderson patent, Pig. 2 of which is below, was like this in prin- 
ciple, except that the wire was not extended to the other end of the 
sleeve, and was not bent around the end of it : 

ANDERSON 




In the Ellis patent the locking device was a bendiug of the wire 
itself after it had been inserted in the sleeve, as it may be seen from 
Fig. 1 in the Ellis patent: 

ELLIS FI ûTi 




The Bainbridge patent, seen in Fig. 1 below, shows a bending of 
the wire at right angles in a tube running up from the sleeve, and the 
insertion of a wedge between the two wires : 

BAtNBRiPâE 
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The Bail and Lane patents show bending of the wires: 

BALL 



i- 

LANE 



't."-' 



y^cg:h. 




Another form was that of G. & E. Woods' English patent, in which 
the ends of the wire were inserted between two semicircular shaped 
pièces of métal provided with a screw thread on the outside. The 
pièces of métal were brought together or clamped by means of nuts 
or their équivalent. Fig. 1 of this patent wiU explain its principle: 

WOODSôc WOODS Fi6.«. 



<>>^>>^^yi«:i>^i>:^:^^^ 



The device most relied on by way of anticipation is the Carpenter 
patent, Fig. 2 of which is given below. In the opération of this de- 
vice the end of the wire must be split, and after it bas been inserted 
in the sleeve, which is niade up of two pièces divided in the middie, 
a wedge is inserted in the split ends, and then the two parts of the 
sleeve are united by a right and left hand screw which holds the 
wedge between the two split ends of the wire: 

CARPENTER- 




The évidence seems to show that the Kisinger patent was the flrst 
device practically used for joining broken ends of the trolley wire 
in which it was not necessary to insert molten métal. like solder, 
in order to secure the requisite tensile strength. The bending of a 
thick trolley wire for the purpose of locking the wire into the sleeve 



508 97 FEDERAL REPORTER. 

is impracticable. The opération to be performed is one wliich re- 
quires great expédition, and the simpler the tools to be used the bet- 
ter the device. Any device, therefore, which dispenses with the 
necessity of either splitting the end of the wire or bending the wire 
and using molten métal to secure strength is a marlied improvement. 
This must be obvions from everyday observation of the repair of the 
trolley wire upon the street. Most of the devices to which référence 
bas been made, and which are relied on as anticipations of the Mor- 
rison patent, require a bending of the wire, with the disadvantage 
for trolley-wire use already stâted. Others of the alleged anticipa- 
tions require that there should be enough slack in the trolley wire, 
the broken ends of which are to be united, to permit the ends there- 
of to be drawn past each other and lie parallel in the sleeve. This 
requirement nécessitâtes the addition of new wire and the use of two 
joints. The Morrison device does not require the broken ends to lie 
parallel to each other. Indeed, they may be separated by at least 
half of the length of the sleeve. Several of the devices are clearly 
wanting in tensile strength for trolley-wire purposes. This is true of 
the Carpenter patent, and probably, also, of the Woods patent. The 
Woods patent is not adapted for trolley-wire purposes, for the fur- 
ther reason that the bolts used inclamping the wire in the sleeve 
would interfère with the smooth running of the trolley as it passes 
along the wire. On the whole, the use of the serrated wedge in the 
Morrison patent seems to us to be a distinct improvement on ail of 
the devices which went before, both in the tensile strength eifected 
by thé biting of the wedge into the wire, the ease with which the 
locking device is adjusted, and the simplicity of the structure. It is 
not a pioneer or primary invention, but its successful use proves it 
to be a step in the art sufïiciently meritprious to warrant the mo- 
nopoly of tiie patent. It is true that the wedge is a well-known 
mechanical device, both for splitting and separating material, and f oir 
locking, but that fact does not prevent the patenting of everything 
which involves the application of the wedge principle. It is true^ 
also, tliat the, use of the roughened surface or of the serrated surface 
to increase the tensile. powerof this upion djd not. invpive great in- 
ventive genius. Still, the use of the wedge and the serrated surface 
in the tapered sleeve foriïied a comBinâtion which was peculiarly 
adapted to the purpose of holding trolley wires together where there 
had been a break. The line between mechanical ingenuity and in- 
vention is sometimes very hard to draw. It is a question of fact, 
and one upon which the opinions of men differ. In the présent case 
this court differs from the court below, and holds invention to be 
présent in the Morrison device. As already stated, the Kisinger 
device is a mère duplication of the serrated wedge in the combina- 
tion, and did not involve invention. 

The remaining question is, does the defendant's device infringe the 
Morrison patent? We think it does. It consists of a shell having its 
ends tapered and formed with the openings to receive the ends of the 
wires, and removable locking devices, each located in the tapered end 
of said shell to engage the end of each wire. Thèse are the élé- 
ments set forth in the claim of the Morrison patent. Défendant 
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uses exactly the same locking device as Morrison, to wit, tlie ser- 
rated wedge. Two of thèse wedges are used as in Kisinger's imtent, 
and they are united by a spring. This is possibly an improvement, 
enabling the repairer to adjust the wedges by the mère insertion of 
the wire, instead of poundihg them in, as in the Morrison and Kisin- 
ger devices. But the wedges are removable quite as much as in the 
Morrison patent, in the sensé that the wedge is easily renioved in the 
sleeve from the point of union, and will then be available for a sec- 
ond union of the same kind. Moreover, the patent under which the 
défendant manufactures its device shows a hole through which the 
double serrated wedge with the spring connection may be entirely 
removed from the sleeve. In actual opération it ia not necessary 
to remove the wedge from the sleeve, because it is self-adjusting and 
removes itself when the wire is pushed in, and pushes itself into lock- 
ing opération when the wire is puUed. The defendant's device, there- 
fore, though it involves additional éléments, involves every élément 
présent in the Morrison coupling. The decree of the circuit court is 
in part réversed and in part afflrmed, with directions to enter a de- 
cree for the complainant, flnding that the Morrison patent is in- 
fringed by the défendant company, and enjoining future infringe- 
ment, and for a référence on the question of damages. In so far as 
the decree of the circuit court found the Kisinger patent invalid and 
dismissed the bill as to it, the decree is affirmed. The costs of appeal 
are taxed against the appellee. 



THE WII^LOWDENE. 
(District Court, E. D. Pennsylvania. Oetober 27, 1890.) 

No. 30. 

1. Costs-— Printing. 

Though the customary priée for printing in a district is 75 cents a page, 
?1 a page may be allowed as costs, where the page is proportionally larger 
than the customary page. 

2. Same — Expense of Suretiks. 

Fées of eorporate sureties eannot be allowed, even in admiralty, witliout 
authority of a statute or rule of court. 

In Admiralty. Appeal from the taxation of costs. 

IN". Dubois Miller, for libelants. 
Henry E. Edmunds, for respondents. 

McPHERSON, District Judge. Several objections were taken to 
the clerk's taxation, but only two wcre insisted upon at the argument 
—First, because he disallowed so much of the cost of printing the 
record as exceeded the sum of 75 cents per page, this being the 
customary price in the district; and, second, because he refused to 
allow an item of |220, which was paid by the claimant to the surety 
company that joined in the stipulation. 

I think the iïrst objection bas a fair ground of support. The cost 
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of printing is chargea at |1 per page, and the clerk was right in re- 
fusing to allow it without explanation. Upon the argument, how- 
ever, it was pointed ont that the page in controversy was longer than 
the page for which the customary price is cliarged, so that the 
amount of printed matter furnished would cost nearly the same sum, 
whichever rate and corresponding page are taken. Under the cir- 
cumstances, therefore, this objection will be sustained. 

The second objection must be dismissed. It may be désirable that 
corporations should take the place of individual sureties, and that 
the charge for assuming the obligation should become part of the 
costs of litigation. If désirable, there are two ways by which the 
resuit may be properly reached,— either by législation, such as was 
adopted by the state of Pennsylvania concerning corporate sureties 
on the bonds of certain trustées (Laws 1895, P. L. 248); or by a rule 
of court, if power to make such a rule exists. The district court of 
the Northern district of Washington has, in one case, allowed this ex- 
pense as an item of costs (The South Portland, 95 Fed. 295), appar- 
ently without the sanction of a previous rule, on the ground that the 
award of costs in admiralty proceedings is always in the discrétion of 
the court. This is no doubt true in the sensé that the costs may be 
apportioned after the amount has been ascertained; but I do not 
think that the court has an unrestrained discrétion ovér the amount. 
It cannôt déclare that every expense incident to a litigation shall be- 
come part of the costs. It may hâve power so to déclare concerning 
the fées of corporate sureties. I do not décide the point, because I 
hâve not examined it with the necessary care; but, at least until the 
déclaration is made by a rule, I believe there is no warrant of law for 
allowing such fées. 

The flrst objection above stated is sustained. The others are over- 
ruled. 



THE CLINTON. 

THE ALFRED W. BOOTH. 

(District Court, S. D. New York. November 3, 1899.) 

Collision— Négligence— RiGET of Wat — Two Tows— Crossing Bows. 

The C, a ferryboat, crosslng from her New York slip to her Brooklyn slip, 
where the river was but 1,400 f eet wlde, and heading nearly dlrectly 
across, when it had gone one-third the distance, sounded a single blast to 
the tug W., and a tandem tow, and the tug B., which had a dumper lashed 
to it, both of which were proceeding down river on the Brooklyn side, 
against the flood tide, with the C. on their starboard hand, to which the 
W. replied with one, turned somewhat to the starboard, and passed under 
the stern of the C. The B. did not answer, nor follow the course of the 
W. When in midstream, and before the W. had passed under her stern, 
the C. gavé ahother blast, and then. getting no answer, gave a third 
signal of one whistle. The 0. cleared the W. by a few feet, and imme- 
diately stopped, and backed or turned to starboard. Held, that the B., 
which was bound by the rules of the road to stop or turn to starboard, and 
which could hâve done so and avoided the accident, was in fault; and 
that the C. was not in f ault, it having had a right, in the first place, to 
proceed On its course, both tugs having then time and space to keep out 
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of her way, and it having later been unable to stop sooner than it dld, 
without a collision with the W. 

In Admiralty. 

Cowen, Wing, Putnam & Burlingham, for libelant. 

James J. Macklin, for the Clinton. 

Eobinson, Biddle & Ward, for the Alfred W. Booth. 

BROWN, District Judge. At about 7:30 a. m. of Mardi 12, 1899, 
as the ferryboat Clinton, of the (Catherine ferry, was c-rossing from 
her New York slip to her slip in Brooklyn in the strong fiood tide, 
she came in collision ofî her lower Brooklyn slip, about 100 or 200 
feet distant therefrom, with the libelant's dumper No. 7, Avhich was 
lashed on the starboard side of the tug Alfred W. Booth and proceed- 
ing down river about parallel with the New York shore. The above 
libel was filed to recover the damages to the dumper. 

The ordinary course of the ferryboat from the New Y^ork slip to the 
Brooklyn slip on the flood tide, is naturally a nearly straight line, 
heading about two or three points to port of a line directly across the 
river; and I hâve no doubt that this was the gênerai course of the 
Clinton on this occasion, as her officers state, and that the witnesses 
from the Booth are in error as to the course of the Clinton. Before 
the Booth, which was proceeding down near the Brooklyn shore, had 
got abreast of the Brooklyn slip, the tug Woodruff came out from the 
dock at the foot of Washington street, two blocks above the ferry 
on the Brooklyn side, with two barges in a tandem tow on a hawser 
of about 30 fathoms, and heading a little down river, crossed in front 
of the Booth, and passing outside of her, turned and headed nearly 
straight down river. The Clinton, being at that time about one-third 
the way across from the New York shore, sounded to both tugs a 
signal of one whistle, to which the Woodruff replied with one, turned 
somewhat to starboard and passed under the stern of the Clinton. 
The Booth did not answer, nor foUow the course of the Woodruff. 
When in midriver, and before the Woodruff had passed under lier 
stern, the Clinton gave another signal of one whistle to the Booth, and 
still getting no answer from the Booth gave her a third signal of one 
whistle, which she answered with one, foUowed immediately by an 
alarm. The Clinton cleared the Woodruff and her tow by only a 
few feet, the latter passing under her stern ; and as soon as she was 
clear of them the Clinton stopped and backed ; but the Booth not hav- 
ing stopped or turned to starboard as the Woodruff had done, col- 
lision followed as above stated, about abreast of and near to the lower 
slip. At the time of the collision the stern of the ferryboat was not 
more than 20 or 30 feet from the tow of the W^oodruff, which was 
passing under her stern. 

The primary fault of this collision undoubtedly rests with the 
Booth, which liad the Clinton on her own starboard hand and was 
bound by the rules of the road eitlier to stop, in order to allow the 
Clinton to enter her slip, or else to turn to starboard and go under 
her stern, as there was nothing in the position of the Woodruff to pre- 
vent that course from being taken. Instead of doiug either, the 
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Booth turned somewhat to port, instèad of to starboard, aiid ap- 
proached nearer the Brooldyn shore. Tlie flrst signal of the Clinton 
was heard by the pilot of the Booth, from which he understood, or 
ought to hâve understood, that the Clinton intended to go ahead of 
both boats in accordance with her own right of way. He says he ex- 
pected to see a collision with thè Woodruff. That signal was as 
much for the Booth as for the Woodruff ; and it bound both alike to 
act in conformity with it, as the Clinton, being on their starboard 
hand, had the right of way. I see no excuse for the Booth's neglect 
of her duty in this situation. She was some distance above the 
ferry slip at the flrst signal, and in moving against the flood tide 
would hâve had no difflculty in keeping ont of the way of the ferry- 
boat, as she was bound to do, had she adopted suitable measures in 
time. 

Had not the Woodruff and her tow been présent, the other circum- 
stances would, perhaps, hâve been sufftcient to hâve charged the Clin- 
ton with fault in not stopping and backing earlier than she did; be- 
cause when the Clinton had arrived in midstream, or a little before 
that, there was obviously great. danger of collision with the Booth 
and doubt whether the Booth could then avoid her, the river being 
there but 1,400 f eet wide from pier to pier. The Fanwood (D. C.) 28 
Ped. 373; The Jackson (D. C.) 58 Fed. 607; The Baltimore (Di C.) 56 
Fed 127. But the présence of the Woodruff and her tow totally 
changea the situation. The latter were then nearly abeam of the 
Clinton and near, which made it impossible for the Clinton to stop at 
once, without certain collision with the Woodruff's tow. She was 
bound, therefore, to do the best she could under such cîrcumstances 
in the endeavor to clear the Woodruff's tow by keepiilg on in accord- 
ance with her previous signais, and by checking her speed and back- 
ing go as not to go too far beyond the Woodruff's tow when cleared, 
and to give thé Booth ail the chance that she could in the dangerous 
situation which the Booth had brought about by her own previous 
fault and néglect. I am satisfled that the Clinton did ail that could 
be reasoïiably accomplished in this regard. Nor can I hold the 
Clinton in fault for giving her flrst signal of one whistle and shaping 
her course to go ahead of both tows, for the reason that that was 
within her right, and was her proper coutse; and because both the 
tows had sufflcient time and space to keep out of the way, as was 
their duty to do, and which the Clinton had a right to expect that 
both alike would do. The John King, 1 C. C. A. 319, 49 Fed. 469. 

Decree in favor of the libelant against the Booth with costs, and 
dismissing the libel as against the Clinton with costs. 
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SEABOARD & R. R. CO. v. SAME. ROANOKE & T. R. R. CO. v. 
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(Circuit Court, E. D. Nortli Carolina. November 4. 1899.) 

l. JuKiSDreTiox OF Frderal Courts — Fédéral Question. 

A suit by a railroad eompany to restrain the authorities of a state from 
eollecting a tax levled on its property, on tbe grounds that the assessment 
on wliieli sucb tax was levied was made witliout autborlty of law, and 
that such assessment was discrimiuative, and intended to impose on rail- 
road property an undue share of the burdens of state taxation, is one 
which involves the eonstrurtion and application of the provisions of the 
constitution of the United States pi'obibitjns tlie talving of property wlth- 
out due process of law, and seeurinf; to ail persous tbe equal protection 
of the laws, of which a fédéral court bas jurisdiction, witbout regard to 
the citizenship of tbe parties.2 

& Taxation of Railroad Proi'krty — Assessment — Korth Carolina Stat- 
ut it s. 

Tbe North Carolina act of Mnrcb 6, 1899, creatlng tbe North Carolina 
corporation comnjission, and deliuing their duties and powers, did not 
clothe such commission witb authority to appraise and assess railroad 
property for taxation, nor was such authority given by any subséquent 
législation. 

Charles Price, Judge L. R. Watts, John D. Shaw, George Eountree, 
and R. 0. Biirton, for complainants. 

Simmons, Pon & Ward, J. C. L. Harris, H. G. Connor, John W. 
Hinsdale, and C. A. Oook, for défendants. 

SIMONTON, Circuit Judge. Thèse are nine bills filed by the com- 
plainants whose names appear in the caption agalnst the Isorth Caro- 
lina corporation commission, its several members and agents, and 
the officers of the state whose duty it is to enforce the assessment and 
collection of taxes. The gênerai features of the bills are the same, 
and their grounds of complaint are similar. They allège that the 
Is'orth Carolina corporation commission bas assessed for taxation the 
value of the property of each of them, and that in so doing they bave 
acted illegally and withont warrant of law. There are four grounds 
upon which this allégation is based: (1) It is denied that the corpo- 
ration commission had any power to levy the assessment coniplained 
of. (2) It is charged that the method adopted for assessing the value 
of railroad property differs so materially froin that provided for as- 
sessing other property in the state as to deny the complainants the 
equal protection of the law. (3) ïhat there bas been in the state of 
North Carolina a systematic and intentional undervaluation of real 
and Personal property, other than railroad property, with the design 
to discriminate against railroads, and to cast upon them an undue 

1 Rehearing pending. 

2 As to jurisdiction in cases involving fédéral questions, see note to Bailey 
V. Mosber, 11 0. G. A. 308, and, supplementary tbereto, note to Montana Ore- 
Purcbasing Co. v. Boston & M. ConsoL Copper & Silver Min. Co., 35 C. C. 
A. 7. 

97 F.-33 



514 97 FEDERAL REPORTER. 

sliare of the burdens of taxation, for the purpose of relieving sucli 
other property of its just proportion of state taxation. (4) That there 
being this systematic and intentional undervaluation of real and 
Personal property, otlier than railroad property, tlie property of com- 
plainants bas been valued higher than that of individuals. The bills 
each prayed for an injunction. Upon iiling tlie bills, a rule in eacb 
case was issued, requiring the défendants to show cause, on a certain 
day, why an injunction in each case should not issue as prayed for. 
In the nieantime the ordinary restraining order was passed, retain- 
ing matters in statu quo; the complainants in each case, however, 
having been required to tender and pay into the state treasury the 
amount of the tax, measured by an assessment plainly unquestion- 
able and conceded to be légal. Bank v. Perea, 147 U. S. 87, 13 Sup. 
Ot. 194; Eailroad Co. v. Clark, 153 U. S. 252, 14 Sup. Ct. 809. The 
returns hâve ail been made ; the aiHdavits filed on each side, numer- 
ous beyond example, hâve been considered; and counsel hâve been 
heard in an elaborate and exhaustive discussion. 

The first question which arises in thèse cases, as indeed in every 
case, is as to the jurisdiction of the court. It is said that the great 
majority of the complainants are corporations of North Carolina. 
But the questions raised are fédéral questions, under the fourteenth 
amendment. The assessment for taxation is the first, and perliaps 
the most important, step in the le^'y and collection of the tax. If the 
corporation commission hâve not the power to assess thèse complain- 
ants, then this is the flrst step in depriving them of their property 
without due process of law ; and if there be discrimination in the as- 
sessment, made with a view of casting upon them ihe burden of taxa- 
tion, to the exonération of other real and personal property, each of 
them is denied the equal protection of the law. Besides, this would 
be the taxing of private property for public purposes without compen- 
sation. So, each of thèse cases dépends upon the construction and 
application of the constitution of the United States. This fact gives 
the court jurisdiction, without regard to the citizenship of the parties. 
25 Stat. 433; Ames v. Kansas, 111 II, S. 449, 4 Sup. Ct. 437; Cohens 
V. Virginia, 6 Wheat. 264. And, if the statutes under which the cor- 
poration commission act are in conflict with the constitution of the 
United States, it and the state ofiScers acting under its proceeding 
may be enjoined. Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. 
Ct. 699. 

The next question is, has the North Carolina corporation commis- 
sion the power to levy assessment on the property of railroads? 
The discussion of this question will require an examination in dé- 
tail of some of the acts of assembly of the state of North Carolina. 
The North Carolina corporation commission was created by an act 
of assembly ratifled March 6, 1899, and made of force from and after 
April 5, 1899. It provides for three commissioners, — the first board 
to be elected by the législature; ail subséquent boards to be elected 
by the people, beginning with the gênerai élection in 1900. The cor- 
poration commission is given a gênerai supervision over railroads, 
steamboat, navigation, and canal companies, express, telegraph, and 
téléphone companies, building and loan associations, banks, and sleep- 
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ing-car companies. In the second section of the act tlie duties of the 
commission are minutelj set out in 24 subdivisions. It may assist 
this examination to set tliem out. Tliey hâve power to make rates of 
freight, passenger, and express tariffs; to malce reasonable and just 
rules for corporations handiing express or freight; to make rules to 
prevent discrimination; to malce just rates for use of railroad cars 
carrying freight or passengers ; to prevent rehates ; to make through 
rates for transportation of freight, passengers, or express; to make 
rules for handiing freight and baggage at stations; to make rates 
for transportation of packages by express companies or corporations ; 
to make rules as to contracts entered into by one railroad company 
or corporation to carry over any of its line cars of anj- other company 
or corporation; to make rates for any telegraph or téléphone com- 
pany; to make rates for rental of téléphones, this not to apply to 
téléphone lines hereafter constructed, nor to telexjhone instruments 
giving Interstate connection, until three years after ratification of 
the act; to require establishment of stations by any corporation or 
company engaged in transportation of freight or passengers and the 
érection of dépôts; to require the change or repair of stations and 
additions thereto; to require separate waiting rooms for white and 
colored races; to require construction of side tracks by any railroad 
company to industries established or to be established; to exercise 
the power over banks heretofore exercised by the state treasurer; 
to appoint persons to examine and report; to give ail information to 
the state treasurer as to the solvency of banks; to exercise certain 
powers over building and loan associations; to appoint suitable per- 
sons to examine them; to collect ail fées for thèse purposes hereto- 
fore collected by the auditor of the state; to preseribe rules of prac- 
tice and proceeding in ail matters before them; to perform ail the 
duties, and exercise ail the powers, imposed or conferred by chapter 
320 of the Public Laws of 1891 and the acts amendatory thereto, 
This chapter (Laws 1891, c. 320) is entitled "An act to provide for 
the gênerai supervision of railroads, steamboat or canal companies, 
express and telegraph companies doing business in the state of Nortli 
Carolina," popularly known as the "Railroad Commission Act." It 
also goes into minute détail as to the powers and duties of the rail- 
road commissioners, — as minutely as does the corporation commission 
act. Chapter 320, Acts 1891, was ratified on 5th of March, 1891, and 
went into eiïect Ist of April thereafter. There appears but one 
amendment to this chapter 320 eo nomine. This is chapter 206, 
I>aws 1897, "An act to amend chapter 320, Laws of 1891, establishing 
a railroad commission." Neither chapter 320, nor chapter 206 of the 
Laws of 1897, says anything about the assessment of railroad prop- 
erty, nor is any such power apparent in the act of 1899, constituting 
the corporation commission. 

It is said, however, that this chapter 320 has been really amended 
by acts of the gênerai assembly. At the same session of the gênerai 
assembly which passed the railroad commission act the législature 
passed an act to provide for the assessment and taxation of property. 
This act was ratified 9th of March, 1891, and went at once into opéra- 
tion. This act is known as the "Machinery Act," and it puts in opéra- 
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tion.tlie levy of taxes. At each session of the gênerai assembly a 
macbinery act is passed almost in totidem verbis with that of the 
previous session. Each macliingry act lias a repealing clause in thèse 
words: "Ail acts and parts of acts inconsistent with the provisions 
of this act are-hfireby repealed." This machinery act, as it was 
passed session, bj session, declared how, when, and by whom varions 
classes of property should be assessed. Among thèse it is provided 
that the commissioners elected from time to time under the authority 
of an act to provide for the gênerai supervision of railroad, steamboat, 
or canal companies, express and telegraph companies, doing business 
in the state of îforth Garolina, shall constitute a board of appraisers 
and assessors for railroad companies. Did the machinery act of 1891, 
or any of the machinery acts sinee that date, operate as an amend- 
ment of the railroad commission act? 

The machinery act of 1891 went into opération 9th March. The 
railroiad commissioners act went into opération Ist April. It would 
be somewhat of an anomaly if an amending act should précède the 
act amended. The railroad commissioners act of 1891 (chapter 320) 
is ,en,titled "An act for the gênerai supervision of railroads," etc., 
"doing business in the state of North Garolina." The enactments of 
the act foUow closely its title. The, machinery act does not in terms 
add to the. duties of the railroad commission, but it déclares that the 
commissioners elected upon that commission shall constitute a board 
of appraisers and assessors. The act provides a mode of assessment 
of ail kinds of property, and désignâtes the several classes of persons 
by whom such assessment shall be made. When it comes to railroad 
property, it créâtes a board composed of the individuals elected to the 
railroad commission for a 'spécifie purpose,— the appraisement and 
assessment of the railroad property. 

The général assembly at the same session had before it the bill 
providing for the supervision of railroads and'other corporations, 
and also the machinery bill. They were ratifled on the same day, and 
must hâve been considered about the same time. Entering minutely 
and in détail, and at gênerai length, into the duties of the railroad 
commission) not one word is said as to the assessment of railroad 
property for taxation. Nor does the machinery act intimate any 
intent toamend the railroad act. If that had been the intent of the 
machinery act of 1891, and if it did in fact amend the railroad com- 
missioners act, why did the gênerai assembly deem it necessary each 
session thereafter to repeat the same provision in each machinery 
act? 

Chapter 320, Acts 1891, was a permanent act. Once amended, it 
would remain so until the will of the législature changed. Yet we 
see the same. 'provision repeaitéd session after session, in the same 
words; evidently the mind of the législature recognizing that the 
machinery act was a temporary act, making provision for the occa- 
sion, and not intended to affect gênerai législation. This view is 
strengthened by the course pursued by the législature when it desired, 
in terms, to amend the act. In 1897 was passed chapter 206, entitled 
"An act to amend chapter 320, Laws of 1891, establishing a railroad 
commission." The title shows the purpose of the act. Its several 
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sections niade important clianges in it, and not one word is said of 
this grave power of appraisement and assessment of railroad prop- 
erty. 

The Xorth Carolina corporation commission act goes into an ex- 
haustive déclaration of the powers and duties of the commission with 
respect to railroads. Not satistled with this declared enumeration 
of thèse duties, it in gênerai terms déclares that it shall perform ail 
the duties, and exercise aU the powers, imposed or conferred by chap- 
ter 320 of the Public Laws of 1891 and acts amendatory thereto. 
This act was ratifled 6th of March, 1899. Surely, if the gênerai- as- 
sembly intended that the corporation commission should act as a 
board of appraisers and assessors, as well as a board of supervisors 
of railroad property, it would scarcely hâve omitted this among the 
other duties of the commission; and, if it supposed that the pro- 
visions of the machinery act had amended chapter 320, it would not 
hâve passed, two days after the ratification of the corporation com- 
mission act, a machinery act, constituting the commissioners elected 
from time to time under the authority of an act to provide for the 
gênerai supervision of railroad, steamboat, or canal companies, 
express and telegraph companies, doing business in the state of 
North Carolina, a board of appraisers and assessors for railroad, 
telegraph, canal, and steamboat companies. 

There is another considération: The act to establish the North 
Carolina corporation commission , tliough ratiûed (îtli of March, 1899, 
did not go into effect until from and after the 5th of April, 1899. 
By an act ratified the same 6th of March, 1899, the gênerai assembly 
declared that "cliapter 320, Pub. Laws 1891, and ail acts amendatory 
thereof and supplementary thereto, be, and they are hereby, repealed." 
This act was of force from and after April 4, 1899. It repeals in tpto 
every provision of the act of 1891, and ail acts not only amendatory 
thereof, but supplementary thereto. So, when the corporation com- 
mission act speaks as of the day it was of force, subdivision 23, § 2, 
of the act referred to a law which had been repealed in toto. 

It is impossible, after examining the acts of the gênerai assem- 
bly of 1899, to escape the conclusion that, in the mind of that body, 
the spécial board for the appraisement and assessment of the rail- 
road property was constituted of the three persons who had been 
elected or appointed railroad commissioners. We hâve seen the pro- 
visions of the machinery act of that year, adopted notwithstanding 
that the institution of the corporation commission had been deter- 
mined upon. So, in chapter 11 of that year ("Revenue Act"), in 
sections 41, 42, 4-3, and 44, the railroad commissioners alone are in- 
structed with regard to the appraisement and assessment of railroad 
property. That act was ratified, and was of force March 8, 1899. 
And, in section 60 of the same act, the power to revise the assess- 
ment for taxation of railroad property is given to the railroad com- 
mission or any body succeeding to their powers. The act creating 
the corporation commission had been ratified two days before this 
act. If the gênerai assembly intended that commission in the words, 
"any body succeeding to their powers," is it not reasonable to sup- 
pose that it would hâve said so, and would not hâve lef t it to inference 
onlv? 
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So, also, chapter 687 of the Laws of 1899 authorizes the raîlroad 
compi^sipn, the corporation commission, or such board as shall suc- 
ceed to their duties, to assess property which bas escaped taxation. 
This act was ratifled and was of forcé 8th March, 1899. It recognizes 
the existence of the railroad commission and of its powers, and leaves 
to inference entirely the idea that one is substituted for the other. 
If no other act créâtes the corporation commission into a board for 
the appraisement and assessment of railroad property, this act can- 
not do so by indirection. 

It must be borne in mind that the législation now under discussion 
is not remédiai législation. In aU such cases courts labor to arrive 
at the beneflcent intent of the législature and seek to secure it full 
effect. Gom. v. Kimball, 24 Pick. 370, and cases coUected in 23 
Am. & Eng. Enc. Law, 309, 362, and 24 Am. & Eng. Enc. Law, 358. 
We are construing statùtes imposing taxes and burdens on the tax- 
payer. In ail such the rule is changed. "The highest power that a 
soyereign-— the lawmakirig power — can confer is the power to tax; 
and every aci conferring that power must express it plainly, and the 
act so expressing it must be strictly construed." Suth. St. Const. 
459 et seq. In every case of . doubt, such a statute is construed 
against the government. i IJ. S. v. Wigglesworth, 2 Story^ 369, Ped. 
Cas. No. 16,690. 

Says Lord Chancellor Cairns in Partington v. Attorney General, 
L. R. 4 H. L. 100, 122: 

"As I understand the principle of ail fiscal législation, It Is this: If the 
persoh. sought to be taxed cornes within the letter of the law, he must be 
taxed, however great the hardship may appear to the judiclal mlnd to be. On 
the other hand, If the crown, seelting to recover the tax, eannot bring the 
subject within the letter of thç; law, the; subject is free, however apparently 
within the splrit of the law the case mighit otherwise appear to be. In other 
words. If there be admissible in any statute what is cailed an 'eqiiitàble con- 
struction,' eertàihly such a construction is not admissible in a taxlng statute 
when you can simply adhère tb the words of the statute." 

See. also, U. S. v. Wigglesworth, 2 Story, 369, Fed. Cas. No. 16,690; 
Twine Co. v. Worthington, 141 U. S. 474, 12 Sup. Ct. 55; Rice v. U. S., 
4C, C. A. 104, 53 Fed. 910. 

On the whole> the conclusion eannot be resisted that, either inten- 
tionally or accidentally, the corporation commission was not clothed 
with the power of appraising and assessing railroad property, and 
that their attempted action herein eomplained of is without authority 
of law. 

It is to be regretted that this conclusion renders unnecessary the 
discussion of the merits of this case, presented so ably and f ully by 
counsel on both sides. The conclusion reached, while ît stops the 
hand of the court now, simply postpones the décision on the grave 
questions underlying the cases. This postponement, however, wiU 
not operate to excuse the complainants from the payment of taxes. 
Under Russell v. Ayer, 120 N. C. 180, 189, 27 S. E. 133, the provisions 
of the revenue act of 1897 are in full force, and the taxes therein pro- 
vided must be paid. Let the injunctions issue as prayed for in each 
bill. 
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PEOEIA & E. ET. CO. v. COSTER et al. 
(Circuit Court, S. D. New York. August 20, 1899.) 

RaILEOADS — ReoRGANIZATION AGRBEMENT— EnFORCEMENT BY BONDHOI-DERS. 

Eondholders of a railroad Company, wlio hâve exehanged their bonds 
for tliose of a reorganized corapauy, which, by the reorganization agrec- 
ment, were to be niade a flrst lien on the property, liave the right to en- 
force such agreemeut, and to insist npon the rétention by the reorgan- 
ization committeo of ail secnrities plaeed in its hands to secure tlie taking 
up of prier liens until their extinguishnient is assured, and an arrangement 
bj' which such liens are to be paid oft or extended at the option of the 
holders does not meet the requirements of the agreement. 

This was a suit in equity to comijel the delivery to complainant of 
certain securities. 

This cause cornes hère upon pleadings and proofs. Tliere seems 
to be no dispute as to the facts. ïhe relief sought is the delivery 
by défendants, Ooster and others, of certain securities to complain- 
ant. Said défendants are the reorganization conimittee of the Ohio, 
Tndiana & Western Eailway Company. Complainant is the succes- 
sor railway, created under reorganization agreement in the usual 
way. 

Melville E. Ingalls, Jr., for complainant. 
Francis Lynde Stetson, for défendants Coster and others. 
Butler, Notman, Joline & Mynderse, for défendants Central Trust 
Co. and others. 

LACOMBE, Circuit Judge. By the terms of the reorganization 
agreement, there were to be issued $10,000,000 first Consolidated 
mortgage bonds of the plaintiff company. Of thèse the holders of non- 
preferred first mortgage bonds of the Ohio, Indiana & Western were 
to reçoive |6,500,000, bond for bond. Other distributees were also 
to receive divers parts of this issue. By the terms of this agreement, 
the said bonds were to be or become, in the hands of their holders, 
absolute first mortgage bonds, unincumbered by any prior lien; for 
it was expressly provided that |1, 500,000 of them was to be held by 
the committee for the purpose of taldng up underlying bonds, viz. 
flrst mortgage 7 per cent, bonds of the I., B. & W~., |1,000,000, and 
flrst mortgage 5 per cent, preferred bonds of the Ohio, Indiana & 
Western, |500,000. The 7 per cent, bonds aforesaid fall due January 
1, 1900, and the complainant has provided for the payment thereof 
at par, in cash, upon that date, or, if desired by the holders thereof, 
for the extension of such maturing bonds to January 1, 1940, at 4 
per cent. To the estent to which the holders of thèse underlying 
bonds may elect to receive cash, the provisions of the reorganization 
agreement will be carried out; but the extension of any of them, as 
liens prior to the new securities, is not an exécution of the terms of 
the agreement. Neitlier in letter nor in spirit can the bonds so ex- 
tended be held to be "taken up." The holders of the new bonds, 
therefore, who are represented hère by the défendants Central Trust 
Company and Fairbanks, are entitled to insist that the reorganiza- 
tion committee shall retain in its hands whatever securities it mav 
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have which are pledged to the carrying out of such agreement, and 
to meeting whatever expansé may be incurred in so doing. 

The particular securities now asked for consist of certain cash, 
stock of another road, and certain stock and bonds of complainant 
(other than the |1,500,000 reserved bonds). Thej' were placed in the 
hands of the committee by the complainant company, and it may 
well be that, coming thus to the committee, they came impressed 
with a trast by virtue of the reorganization agreement alone; but 
it is not necessary now to décide that question. Tliey were turned 
over under a written agreement between the complainant, the com- 
mittee, and the Cleveland, Cincinnati, Chicago & St. Louis Eailway 
Company (to which the complainant railway had been leased). By 
this agreement, which was manifestly intended as ancillary to the 
reorganization agreement, thèse securities were "pledged and appro- 
priated as a provision for the premium which may be necessarily al- 
lowed in efifecting the exchange of the |1,000,000 of flrst consolidated 
mortgage bonds of the party of the second part [complainant], re- 
served under the terms of the mortgage securing the same, for taking 
up certain prior bonds of like amount of the I., B. & W. Eailway 
Company." As was said before, this trust has not been carried out, 
nor will it be till the last outstandiug underljing bond of the 
$1,000,000 7 per cent, bonds of the I., B. & W. has been exchanged. 
or extinguished by payment. It is true that the holders of Peoria 
& Eastern 4 per cent, bonds are not specifically designated as benefi- 
ciaries under the agreement, but it is manifest that it was made 
expressly for their benefit. Incidentally, the holders of the old I., 
B. & W. bonds might benefit by having some fund provided out of 
which they might be paid the premium to which they might be en- 
titled if they chose to exchange tbeir 7 per cent, securities for 4 per 
cent, before maturity; but it is quite apparent that the property, 
even at the time of reorganization, was worth much more than the 
11,500,000 of prior liens, and the holders of the old bonds were 
abundantly secured. The real beneflciaries under the ancillary agree- 
ment were the new 4 per cent, bondholders, who, by means of the 
premium therein provided for, were to have their nominal flrst mort- 
gage turned into a real one. The contract was entered into for their 
benefit. Such benefit would be the direct resuit of performance, and 
was manifestly within the contemplation of the parties. The com- 
plainant came into being as a resuit of the reorganization agreement. 
AU that it had it received under such agreement. It was a careful 
and complète carrying out of the provisions of such agreement, which 
was to make it a solvent, going concern, with some prospect of bet- 
terment in the future; and when it entered into tlie ancillary agree- 
ment, for the purpose of aiding in carrying out the reorganization 
agreement, it must be understood fo have intended that ail and any 
cestuis que trustent, under the reorganization agreement, might in- 
sist upon the carrying out of the ancillary agreement, which was 
made for their benefit. The principle of Lawrence v. Fox, 20 N.Y. 
268, seems to apply. See, also, Austin v. Seligman (G. C.) 18 Fed. 
519. The bill of complaint is dismissed. 
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REED et al. v. STANLEY et al, 

(Circuit Court of Appeals, Nintli Circuit. October 2, 1809.) 

No. 508. 

1. BiLi/ DP Revibw— Time for Fihkg. 

Tlie rule is well establislied in courts of equity of the United States 
that a bill of review must be flled within tbe time allowed by statute for 
appeal. 

3. Same. 

Wtiere a party against whom a decree bas been entered by a circuit 
court of equity bas no ri.sht of appeal therefrom to the suprême court, 
either because no question appealable to that court was in issue, or be- 
cause he failed to hâve a question of jurisdiction involved certified during 
the terni at which the decree was entered, and bis right of appeal is there- 
fore limited to an appeal to the circuit court of appeals, the time within 
Avhich he may file a bill of review is limited, by analogy, to the six months 
allowed by statute for taking an appeal to that court. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Kodgers, Patterson & Slacli, for appellants. 

Warren Olney, E. S. Pillsbury, and Eobt. Y. Hayne, for appellees. 

Before GILBERT, EOSS, and MOEEOW, Circuit Judges. 

EOSS, Circuit Judge. On the 23d day of February, 1892, the 
président and trustées of Bowdoin Collège, and others, commenced 
a suit in equity in the court below against James P. Merritt and 
others, which will be referred to, for convenience, as the case of 
Bowdoin Collège v. Merritt. To the bill in that suit a demurrer 
was interposed upon the ground, among other grounds, that the 
circuit court of the United States for the Northern district of Cal- 
ifornia had no jurisdiction of the suit, which demurrer was by the 
court overruled. 54 Fed. 55. Subsequently leave was given the 
complainants in the suit to file a supplemental bill, which was 
done; and thereafter a preliniinary injunction was granted in the 
suit, for reasons stated in an opinion reported in 59 Fed. 6. Still 
later a plea in abatement was interposed to the suit by J. P. Mer- 
ritt, one of the défendants, upon the ground that the suit was a 
collusive one, and should therefore be dismissed; but it was ad- 
judged that the plea was not sustained by the évidence, and the 
motion to dismiss was denied. 63 Fed. 215. The cause was there- 
after heard upon its merits, and on June 18, 1896, a decree was en- 
tered in favor of the complainants. ïhe term of the circuit court 
at which the decree was entered expired July 10, 1896, — 22 days 
after the making and entry of the decree. From that decree an 
appeal was taken on the 16th day of December, 1896, by the de- 
fendants directly to the suprême court of the United States, upon 
the sole ground that the circuit court had no jurisdiction of the 
suit, which appeal was dismissed by the suprême cOurt on May 
24, 1897, for the reason that under the provisions of the act of- 
March 3, 1891, establishing the circuit courts of appeals (26 Stat. 
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826), no appeal could be taken unless the certiflcate as to tlie ju- 
risdiction was granted by the trial judge during the term at which 
the decree was entpred. Merritt v. Bowdoin Collège, 167 U. S. 
T45, 17 Sup. et. 996. The mandate ôf dismissal was received by 
the circuit court June 16, 1897. On the 17th day of June, 1897, a. 
second appeal was taken to the suprême court by the défendants 
upon the ground that the case involved the "construction or ap- 
plication of the constitution of the United States," which appeal 
was likewise dismissed by the suprême court. 169 U. S. 551, 18 
Sup. et. 415. And the mandate certifying the dismissal was re- 
ceived by the circuit court March 28, 1898. Four days thereafter, 
to wit, on the Ist day of April, 1898, the complainants brought the 
présent bill of review, seeking to review and reverse the decree 
entered in the original suit on the IBth day of June, 1896. An 
amendment to the bill of review was filed April 11, 1898, in the 
court below; and on June 2, 1898, another amendment to the bill 
of review was filed, in which is stated the time occupied by the 
two appeals to the suprême court from the decree sought to be re- 
viewed. The court below held that the bill of review was flled 
too late, and upon that ground sustained the demurrers that were 
interposed thereto, and dismissed the bill. (G. G.) 89 Fed. 430. 
Whether or not the court below was correct in its view in that re- 
gard, is the first question for considération. 

That there is no statute or rule of court prescribing the time 
within which a bill of review may be flled is ondisputed. But the 
principles controlling courts of equity in respect to the matter 
are well settled. A clear statement of them is found in the case 
of Thomas v. Brockenbrough, 10 Wheat. 148, where the suprême 
court said: 

"It must be admltted that bills of review are not strietly within any act of 
limitations prescrlbed by congress; but it is unquestionable that courts of 
equity, aetlng upon the prineiple that lâches and neglect ought to be dls- 
countenaneed, and that In cases of stale demands its aid ought not to be 
afforded, hâve always interposed some limitation to sults brought in those 
courts. It is stated by Lord Camden In the case of Smith v. Clay, Amb. 645, 
3 Brown, Ch. 630, note, 'that, as tlie court of equity has no législative author- 
ity, it could not properly define the time of bar by a positive rule, but that, 
as often as parliament had limîted the time of actions and remédies to a cer- 
tain perlod in légal proceedings, the court of chancery adopted that rule, and 
applied it tp similar cases in equity.' Upon this prineiple it Is that an account 
for rents and profits, in a common case, is not carried beyond six years. or a 
rédemption of mortgaged premises allowed after twenty years' possession 
by the mortgagee, or a bill of review entertained after twenty years, by 
analogy to' the statute which llmits writs of error to that period. Thèse prin- 
ciples seem to apply with pecnliar strength to bills of review in the courts 
of the United States, from the circumstance that congress has thought proper 
to limlt the time within which appeals may be talœn in equity causes, thus 
creating an analogy between the two remédies, by appeal and a bill of review, 
so apparent that the court is constrained to eonsider the latter as necessarily 
comprehended within the equity of the provision respectlng the former. For 
it is obvlouB that, if a bill of review to reverse a decree on the ground of error 
apparent on its face may be filed at any period of time beyond the tiM» years 
limited for an appeal, it will follow that an original decree may, in elïect, be 
brought before the suprême court for re-exaaiination after the period prescriljed 
by law for an immédiate appeal from such decree, by appealiug from the de- 
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crée of the circuit court, upon a bill of review. In sliort, tbe party complain- 
ing of the original deeree would in tlais way bc permitted to do indirectly wliat 
the act ot congress has prohibited him from doing directly." 

Promtliis itwill be seentbat an original deeree cannot bebrouglit 
before au appellate court for re-exaniiiiation, by means of a bill 
of review, after the expiration of tlie period prescribed by statute 
for an immédiate appeal from such deeree; otherwise, as said by 
the court in the ease cited, the party complaining of the original 
deeree -would by such means be permitted to do indirectly what the 
act of congress has prohibited him from doing directly. There can 
be no doubt that prior to the passage of the aet of congress of 
March 3, 1891, creating the circuit courts of appeals, the défendants 
to the suit of Bowdoin Collège v. Merritt would hâve had two years 
from the date of the entry of the final deeree in that ease in the 
circuit court within which to file a bill for the review of any error 
apparent upon the face of the record in that case; for, but for the 
act of March 3, 1891. an appeal from that deeree could only hâve 
been taken to the suprême court, and could hâve been taken at any 
time within the period of two years, Eev. St. § 1008. But the act 
of March 3, 1801, entitled "An act to establish circuit courts of 
appeals, and to deflne and regulate in certain cases, the jurisdiction 
of the courts of the United States, and for other purposes," pro- 
vides, in its fourth section, that "the review by appeal or writ of 
error, or otherwise, from the existing circuit courts, shall be had 
only in the suprême court of the United States, or in the circuit 
courts of appeals hereby established, aecording to the provisions 
of this aet regulating the same"; and in its fifth section provides, 
among other things, that appeals or writs of error may be taken 
from the circuit courts direct to the suprême court in any case in 
whieh the jurisdiction of the court is in issue, in which cases the 
question of jurisdiction alone shall be certified to the suprême court 
from the court below for décision. By section 6 of the act it is 
provided, among other things, that the circuit courts of appeals 
shall exercise appellate jurisdiction in ail cases other than those 
provided for in section 5 of the act, unless otherwise provided by 
law. By section 11 it is provided that no appeal or writ of error 
by which any order, judgment, or deeree may be reviewed in the 
circuit courts of appeals under the provisions of the act shall be 
taken or sued out except within six months after the entry of the 
order, judgment, or deeree sought to be reviewed, with certain pro- 
visions not necessary to mention. The act of March 3, 1891, does 
not prescribe the time within which appeals or writs of error shall 
be taken from the circuit courts to the suprême court, but leavea 
in force that provision of the Kevised Statutes prescribing the pe- 
riod of two years from the entry of a judgment, deeree, or order 
of the circuit court in any civil action, at law or in equity, for re- 
view in the suprême court on writ of error or appeal, where an 
appeal or writ of error is allowed. Rev. St. § 10O8. But the act 
of March 3, 1891, as construed by the suprême court, does, in effect, 
provide that there ean be no appeal at ail to the suprême court on 
the question of jurisdiction, unless the trial court, during the term 
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at which the judgment, decree, or order is given, certifies that the 
question of the jurisdiction of the court to give such judgment, de- 
cree, or order is involved. 167 U. S. 745, 17 Sup. Ct. 996; Coh'in 
V. City of Jacksonville, 158 U. S. 456, 15 Sup. Ct. 806; The Bay- 
onne, 159 U. S. 687, 16 Sup. Ct. 185; Chappell v. U. S., 160 U. S. 
499, 16 Sup. et. 397. Of the act of March 3, 1891, the suprême 
court, in the case of U, S. v. Jahn, 155 U. S. 109, 114, 15 Sup. Ct. 
39, 41, also said: , . 

"Glvlng the act a reasonable construction, talten as a whole, we; conclude: 
(1) If the jurisdiction of the circuit court is in issue, and declded in favor of 
the défendant, as that disposes of the case, the plaintifî should hâve the ques- 
tion certlfled, and take hls appeal or wrlt of error dlrectly to this court. (2) 
If the question of jurisdiction is in issue, and the jurisdiction sustained, and 
then judgment or decree is, rendered in favor of the défendant on the merits, 
the plàlntlff, who has maintained the jurisdiction, must appeal to the circuit 
court of appeals, where, if the question of jurisdiction arises, the circuit court 
oî appeals may certify it. (3> If the question of jurisdiction is in issue, and 
the jurisdiction sustained, and Judgment on the merits is renderted In favor of 
the plalntifif, then the défendant can elect élther to hâve the question certl- 
fled, and corne dlrectly to this oqurt, or to carry the whole case to the circuit 
court of appeals, and the question of jurisdiction can be certlfled by that 
court. (4) If, in the case last Bupposed, the plàlntlff has ground of complalnt 
in respect of the judgment he has recovered, he may also carry the case to 
the circuit court of appeals on the mçrits; and this he may do by way of 
cross appeal or writ of error If the défendant has taken the case there, or 
Independently If thp défendant bas carrled the case to this court on the ques- 
tion of jurisdiction alone, and in this instance the circuit court of appeals wlU 
suspend a décision upon the merits untU the question of jurisdiction has been 
determined. (5) The same observations are applicable where a plaintifC objects 
to the jurisdiction, and Is, or both parties are, dlssatisfled with the judgment 
on the merits." 

The record shows that in the case of Bowdoin Collège v. Mer- 
ritt the question of jurisdiction was in issue, was sustained by the 
circuit court, and a decree on the merits rendered in favor of the 
complainants. The défendants to the suit thereupon had their 
élection either to hâve the question of jurisdiction certlfled by the 
circuit court, and appeal directly to the suprême court, or to carry 
the whole case, including the question of jurisdiction, to the cir- 
cuit court of appeals. For the latter purpose the act of congress 
allowed them six months from the entry of the decree, and also 
made it an essential condition of a direct appeal to the suprême 
court that a certificate of the circuit court be procured during the 
term at which the decree was rendered, to the efifect that the ques- 
tion of the jurisdiction of the court to render the decree was in 
issue. Without the making of such certificate, the right to appeal 
to the suprême court did not exist at ail, as was expressly decided 
by the suprême court in the cases cited. When, theref ore, the term 
at which the decree in the case of Bowdoin Collège v. Merritt was 
entered expired without the procuring of the necessary certificate, 
the opportunity of the défendants to that suit to avail themselves 
of an ^appeal to the suprême court on the question of jurisdiction 
was gone. The right to such appeal never had comè into exist- 
ence, and never thereafter could do so. The alternative, however, 
given them by the act of March 3, 1891, to appeal the whole case, 



ALLEN V. ALLEN. 



525 



incliiding the question of jurisdiction, to tbe circuit court of ap- 
peals, continued to exist for tlie period of six months from the 
time of the entry of the decree complained of. Within the tirue 
thus allowed by statute for an appeal from the decree, the défend- 
ants thereto were entitled, by aiialogy, to file a bill of review for 
the correction of any error apparent upon the face of the record of 
the case in which the decree was entered. Within that time the 
présent bill of review was not flled. Under the act of March 3, 
1891, as construed by the suprême court, there never came into 
existence any right on the part of the appel lants to appeal to the 
suprême court from the decree in the case of Bowdoin Collège v. 
Merritt; that act having declared, in efieet, that, unless the cir- 
cuit court certified during the term at which the decree was ren- 
dered that the jurisdiction of the court to render the decree was 
involved, there could be no appeal to the suprême court. In view 
of this législation, to permit the appellants to now bring up the 
decree complained of for re-examination, by means of a bill of re- 
view, M'ould be to permit them to accomplish indirectly what the 
act of congress has prohibited them from doing directly. Upon 
the ground that the bill was filed too late, the judgmeut of the 
court below is aflirmed. 



ALLEN T. ALLEN et al.» 

(Circuit Court of Appeals, Ninth Circuit. October 3, 1899.) 

No. 521. 

1. JUDGMBNTS— REJjIEF AGATNST IK EqtJITT — FrAUD. 

A judgmeut oannot be impeaclied in equity on the ground of fvaiid prac- 
ticed by the successful party, where It appeara that the fraud, Il at- 
tempted, was unsuccessful. 
S. Constitution AL Law— Impairino Obligation op Contracts— -Jhdgmknt of 
Statb Court. 

ïhe constitutional provision against the impainnent by a state of the 
obligation of contracts does not aCford basis for a suit in einiity in a 
fédéra! court by a party defoated in an action in a state coiu't to set 
aside the judgment on the ground that It impaired the obligation of a 
contract. 

8. JtIDGMKNTS — GrOUNDS FOR RELIEF AGAINST TN EqUITY. 

A court of e<]uity cannot set aside a judgnieiit at law, rendered by a court 
which had jurisdiction, on the ground Ihat it was not warranted by the 
pleadings. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

The appellaut flled a bill of eoniplaint in the circuit court, in which it w.as 
alleged that on Deeeiuber 30, ISUiJ, one .1. H. Allen beld the légal title to 
certain lauds situated in the citj' of Eurêka, in the state of California, lu trust 
for the coruplainant, and that the complainant on said date caused the said 
trustée to convey the lands to the défendants, the appellees herein, who were 
the complainant's brothers, as security for money to be advanced thereafter 
to the complainant, which conveyance was accepted by the défendants as a 
mortgage; tl)at the détendants advanced and paid to the eotnplainnnt, under 
eaid mortgage, $500, and that they paid taxes on said lands, but not on ac- 
count of said mortgage, in the sum of $1,2U0; that they received from said 

1 Rehcaring denled October 20, 1899. 
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lands and as proceeds thereof $2,200; that they applied the same to the pay- 
ment of said $500, in extinguisliment of said mortgage, and the balance to 
the repayment of said taxes; that on July 27, 188», tlie défendants, clalming 
to own said lands, brought an action in ejectment against the complainant to 
recover the possession thereof; that the complainant answered said action, 
and flled- a cross bill to redeem from said mortgage, upon which issue was 
taken by said défendants; that upon the hearlng of said cause a decree was 
renderéd against the complainant, the court holding that the cross bill of 
this complainant in said action was barred by a former judgment set forth in 
the findings in gaîd proceedings. An exhibit attached to the bill sets forth 
the record of the former suit so ref erred to, showing that on March 15, 1887, 
the complainant had instituted a suit in the superior court of Oalifornia for 
the purpose of redeeming said land from said mortgage; that in his com- 
plaint he had alleged that he had offered to repay to défendants any sum 
which might be due on said mortgage, and that he had demanded of them the 
cancellation of their mortgage, which they had refused; that in défense of 
said suit to redeem the défendants had alleged that they were the owners in 
fee of said land, and had also pleaded section 361 of the Code of Civil Pro- 
cédure of Califoi'ïilà as a bar to the rlght of the complainant to redeem; that 
the superior court found tlikt the deed was a mortgage, and that $500, and 
no more, had been advanced and loaned thereunder, and that the défendants 
had received $2,200 from the proceeds of said land, but that the suit was 
barred by section 361, above ref erred to; that the court adjudged that the 
complaint therein stated no cause of action. The bill further alleged that the 
complainant had appealed from said judgment- In said action of ejectment to 
the suprême court of the state of Oalifornia, and that on February 23, 1895, 
said judgment was affirmed by said appellate court. The bill then averred 
that said judgment was made in excess of the court's jurisdiction, and was 
procured by fraud, and the suppression of the truth, and that it takes from 
the complainant his property, in violation of law and of the intention of the 
parties to said mortgage, and without due process of law, and Impairs the 
complainaht's contraet, and puts a cloud upon his title; that said courts of 
the State of Oalifornia erred in dlsregarding and vlolating section 260 of the 
practice act of the state of Oalifornia, which provides that "a mortgage of 
real property sliall not be deemed a conveyance wbatever its terms, so as to 
enable the owner of the mortgage to recover possession of the real property, 
without a foreclosure and sale"; and that said courts erred in holding that 
the plaintiff's equities as set forth in his cross bill were barred by the statute 
of limitations. Then follows an offer to pay the défendants any sum that may 
be due thém upon said mortgage, or conuected therewlth, and a, prayer that 
the judgment In the action of ejectment be adjudged to give no, title to the 
défendants, and that they be enjoined from daimlng any rlght thereunder. 
For a further cause of suit the bill alleged the foregolng facts concerning the 
conveyance of the real estate to the trustée as a mortgage, the loan of $500 
thereupon, and alleged a promise upon the part of the défendants to reconvey 
said property to the complainant upon the payment of said mortgage; alleged 
that the mortgage had been pald, but that the défendants refused to comply 
with their promise to reconvey said property, and that they now fraudulently 
and without right claim to own the same. The bill thereupon prayed for a 
decree requiring the défendants to speciflcally perform the agreement. The 
défendants demurred to the bill upon the grounds that the suit was barred by 
the prier judgments of the state courts of Califomia set forth in the bill, 
that the circuit court had no jurisdiction to grant tlie relief prayed for, and 
that there was no equity In the bill. The demuiTer was sustalned, and a 
decree was entered dismissing the bill, from which decree the appellant brings 
this appeal. 

Jefferson Chandler, S. W. HoUaday, and E. B. Holladay, for ap- 
pellant. 
S. M. Buck, for appellees. 

Before GILBEET and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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GILBERT, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

Before discussing the points of law which are involved in the 
case, it becomes necessaiy to inquire what was tlie nature and ef- 
fect of the judgment in ejectment which is the subject of the prés- 
ent suit. The judgment in the ejectment case was controlled by a 
former judgment, which had been rendered in a suit which tlie 
appellant brought against the appellees to redeem the land from 
the mortgage. The complaint in the rédemption suit contained the 
essential allégations of a complaint in a suit of that nature. The 
answer was a déniai of the trust, and of the intention to regard the 
deed as a mortgage, and an assertion of title in the défendants by 
virtue of the deed. The court found thèse facts against the défend- 
ants. It found that the facts were as they had been alleged by the 
plaintiff. But the défendants had pleaded, as a further défense, 
the statute of limitations. Upon that défense the court adjudged 
that the suit was barred by the provision of section 3G1 of the Code 
of Civil Procédure of California. It held that, because the plaintiff 
had not offered to repay the défendants the money which was in- 
tended to be secured by the deed until after the défendants' right 
to enforce the collection had, by lapse of time, been lost in New 
York, where ail the parties resided, the plaintifif's right of rédemp- 
tion was barred. The language of the judgment was: "That said 
plaintiff has no cause of action whatever against said défendants 
by reason of any of the matters and things set eut in the amended 
complaint herein." The grounds of that décision were thereafter 
fully considered by the suprême court of California, on appeal, in 
Allen V. Allen, 95 Cal. 184, 30 Pac. 213, in which case the suprême 
court held that, since the deed and the contract of security were 
executed in the state of New York, between résidents of that state, 
either party could hâve maintained an action in that state on the 
contract, — one to enforce the right to redeem, and the other to re- 
cover the amount for which the land was held as security; but 
that the action in that state to recover the debt had become barred 
by the laws of that state, and therefore no action to redeem from 
the security could thereafter be maintained in California, where, 
by the law in force at the time of the exécution of the deed, the 
légal title had passed to the grantee by the deed, and the right to 
redeem was barred whenever the debt to secure which the deed 
was made became barred by the statute of limitations. After the 
décision in that case the appellant entered into the possession of 
the land, and the action of ejectment was brought against him by 
the appellees to recover possession. Their complaint alleged title 
in the plaintiffs in fee simple. The answer denied their title, and 
set forth the nature of the deed and its purpose, and alleged that 
the plaintiffs in said action had received from sales of a portion 
of the lands and otherwise more than sufflcient to satisfy their 
mortgage and ail the taxes which they had paid thereunder. The 
défendant in said action then filed a cross complaint setting forth 
the same facts, and praying that he be permitted to redeem from 
the mortgage. Replying to the cross complaint, the plaintiffs 
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pleaded in estoppel the former decree in their favor in the suit to 
redeem. Upon the issues so tendered the court found as facts that 
the plaintiffs were the owners in fee simple of the land, and enti- 
tled to the possession thereof, and found further that the deed was 
a mortgage to secure $500, but that the plaintiifs had made Per- 
sonal advances to the défendant in addition thereto in the sum of 
|4,500, and had paid taxes on said lands, which had not been re- 
paid save by the receipt of $2,200, f rom the sale of a portion of 
said land; that by the laws of the state of New York the right of 
the plaintiffs to maintain an action against the défendant for said 
sum of |500 was barred from and after November 20, 1874. ïhe 
court further found the facts of the former suit to redeem alnd the 
decree rendered thereon. As conclusion of law the court found 
that the plaintiffs were entitled to judgment against the défend- 
ant for the possession of the lands and for costs, and that the cause 
of action set forth in the cross complaint Was barred in equity by 
the lâches of the défendant in not offering to pay the indebtedness 
due the plaintiffs until the right of the latter to enforce the collec- 
tion thereof was barred by lapse of time. The judgment was that 
the plaintiffs recover the land, with costs, and that the défendant 
had no cause for action against the plaintiffs by reason of the facts 
set forth in his cross complaint. On appeal that judgment also 
was aflSrmed by the suprême court of California in Allen v. Allen, 
106 Cal. 13T, 39 Pac. 436. In the opinion in that case the court said 
of its former décision in 95 Cal. 184, 30 Pac. 213 : 

"By that décision It was held that under the transfer and conveyanees to 
plaintiffs heréin they acquired the légal title to the property, leaving in de- 
fendants a mère equity of rédemption. * * * xhe juiigment upon the 
former appeal is determinative of the rights of either party to this transac- 
tion, and opérâtes as an estoppel. While the plaintiffs cannot f oreclose, de- 
fendants cannot redeem. Wherever the right to possession of the land may 
liave been before the time for rédemption had expired, upon the failure of 
défendants to redeem wlthin the statutory perlod the right vésted absolutely 
In plaintiffs, and their title, freed from défendants' equities, became full and 
complète." 

It is sought by the bill in the présent suit to enjoin the défendants 
from availing themselves of the benefit of the judgment rendered in 
their favor in the action of ejectment. It is not alleged that the 
judgment is void for want of jurisdiction of parties or of subject-mat- 
ter. The judgment is not attaçked on the ground of any irregularity 
in the proceedings upon which it was rendered. The demand for 
relief is based upon the allégation that the judgment contravenes pro- 
visions of the fédéral constitution and the Revised Statutes, and the 
further allégation that ttie défendants procured the judgment by 
fraud. So far as the latter ground foi" relief is concerned, the rule 
applicable to such a case is thus expressed in 2 Story, Eq. Jur. § 
887: : 

"In regard to Injunctions after a judgment at law it may be stated, as a 
gênerai principle, that any facts which prove It to be against conscience to 
exécute such judgment, and of which the injured party could not hâve 
availed himself in a court of law, or of wlrich he might hâve availed himself 
at law, but was prevented by fraud or accident, unmixed with any fault or 
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négligence in himsclf or lils agents, will aiithoi'ize a court of equity to inter- 
fère by injnnction to restraiu tlie adverse party froni availing liimself of such 
judguient." 

See, also, Insurance Co. v. Hodgson, 7 Crancli, 332; Crim v. 
Handley, 94 U. ï^. 652; Metcalf v. Williams, 104 U. S. 93; Knox 
Co. T. Harslnnan, 13.3 U. S. 152, 10 Sup. Ct. 257; Marshall v. 
Holmes, 141 U. H. 590, 12 Sup. Ct. 62. 

The charge of fraud in this case consists in the averment that 
the défendants suppressed their relation to the appellant as trus- 
tées, and withheld and coneealed the fact that they had received 
froni the land which was deeded to them, or the proceeds thereof, 
a suni sulïieient to cancel the indebtedness to secnre which the 
deed was given. It is not alleged, however, that fraud was sue- 
cessfully practiced upon the court at the trial of the action of eject- 
ment, or was connected therewith, or that fraud was an induce- 
ment to or entered into the judgment. The facts concerning the 
receipt of nwneys from the land by the défendants were fully dis- 
closed to the courts. It is true that the judgment in the ejectment 
case was based upon an adjudication in a prier suit between the 
same parties, and that in the prier suit the défendants had assert- 
ed title to the land by virtue of their conveyance, and had donied 
that the deed was intended as a mortgage. But notwithstanding 
their failure to disclose the facts, and notwithstanding their asser- 
tion of title under their deed, the court in the flrst suit found that 
the deed was intended as security for a debt, and found that mon- 
ey had been received from the lands as it is now alleged in the bill 
that it had been received. If it be admitted that the défendants, 
by their claim of title under the deed, intended to defraud the, 
plaintiff, it is nevertheless true that the court was not thereby 
imposed upon, for, notwithstanding that défense, the court in the 
flrst action arrived at the true state of the facts, reached the con- 
clusion that the conveyance was a mortgage, but denied the plain- 
tiff's right to redeem his land from the conveyance solely upon 
its construction of the law which it deemed applicable to the facts. 
The court was in possession of ail the facts. If there was error in 
its judgment it was in the conclusion which it reached in applying 
the law to the facts. The case is wholly lacking in the features 
which authorize a court of equity to restrain the euforcement of a 
judgment at law. xlt no stage of the proceedings in either cause 
in the state court is it shown that fraud was successfully perpe- 
trated by the défendants, or that the plaintiff Avas by fraud, or ac- 
cident, or mistake prevented from availing himself of ail the facts 
upon which his claim of title was predicated. 

It is contended that the judgment of the state court in the eject- 
ment case was rendered in violation of section 1977 of the Ee- 
vised Statutes, which déclares that: 

"Ail persons within tlie jurisdiction of the United States sliall hâve the same 
right in every state and territory to nialie and enforce contraots, to sue, be 
parties, give évidence, and to the full and equal beneflt of ail laws and proceed- 
ings for the security of persons and property as is enjoyed by white citizens, 
and shall be suhject to lilje punislinient, pains, penalties, taxes, licenses, and 
exactions of every kind, and to no other." 
97 F.-34 
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It was said in Strauder v. West Virginia, 100 U. S. 303, that this 
section puts in the form of a statute what has been substantially 
ordained by the fourteenth amendment to tlie constitution. In 
Gibson t. Mississippi, 162 U. S. 565, 580, 16 Sup. Ct. 904, it was said 
tliat the purpose of the statute was "to enact appropriate légis- 
lation for the enforcement of the provisions of the fourteenth 
amendment, which was designed, primarily, to secure to the colored 
race, thereby invested with the rights, privilèges, and responsibil- 
ities of citizenship, the enjoyment of ail the civil rights that, under 
the law, are enjoyed by white persons." We are at a loss to dis- 
cover wherein the statute so quoted can be said to aflect the rights 
of the appellant in the case at bar. There is no suggestion in the 
bill that the appellant has been denied the full légal beneflt of the 
laws and proceedings for the security of persons and propei-ty 
which is enjoyed by white citizens. There is no averment, nor is 
there anything in the facts which are pleaded, to indicate that a 
discrimination has been made against the appellant in the state 
courts of California on account of his citizenship in another state, 
or for any reason. It is not alleged that he has been treated other- 
wise than a citizen of California would hâve been treated. It may 
fairly be inferred from the bill that the state courts applied to his 
case the law of the state as the courts interpreted it, and as they 
would hâve applied it to the case of any litigant who presented the 
same question. To hold that the protection of the statute may be 
invoked in a case of this kind is practically to rule that any judg- 
ment may be set aside upon an original suit in equity, provided 
it can be shown that prejudicial error or mistake has been made 
in the construction of any statute upon which depended the sub- 
stantial rights of the plaintifî; or, in other words, that a suit in 
equity may be made to perform the oflice of a writ of error or an 
appeal. 

It is urged, also, that the appellant is entitled to relief by virtue 
of the constitutional prohibition against the passage of state laws 
inipairing the obligation of contracts. This provision of the con- 
stitution has always been held to apply strictly and solely to the 
enactment and enforcement of laws either by a législature, or by 
some municipal corporation, or other body to whom has been dele- 
gated législative power, and that it does not apply to erroneous 
décision by a court. Eailroad Co. v. Eock. 4 Wall. 177; New Or- 
léans Waterworks Co. v. Louisiana Sugar-Eeflning Co., 125 U. S. 
18, 8 Sup. Ct. 741; Hanford v. Davies, 163 U. S. 273, 16 Sup. Ct. 
1051. There is no intimation in the facts stated in the bill that 
the obligation of the appellant's contract has been impaired by the 
terms of any state law. The state laws are admitted to be consti- 
tutional. Complaint is limited to the action of the court which it 
is alleged has erroneously applied the law to the facts of the case. 
Against such action by the court, as we hâve seen, the provision of 
the constitution so quoted affords no protection. 

The appellant makes the furthér contention that the judgment 
in the ejectment case was rendered on pleadings which presented 
no issue, and that, therefore, the judgment is void. It is said that 
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in the ejectment suit tlie appel lant, who was the défendant there- 
in, alleged in his cross complaint that in 188(i and 1887^ he liad of- 
fered in writing to pay ail that was due the défendants as trustées 
under the deed in controversy, and that this allégation was not de- 
nied by the défendants in their answer, and that no issue was 
taken thereon. To this it may be said that, if it was believed that 
the court erred in the ejectment suit in rendering judgment in the 
face of the admission that such written offers had been made, the 
remedy was to hâve brought the matter before the appellate court 
on the appeal from the judgment. This court has not the power 
now to correct the error, if error tliere were, in the conclusion of 
law at which the court arrived in the ejectment suit in ruling that 
the written offers to pay the mortgage, made many years subsé- 
quent to the time when, as the court decided, the right of rédemp- 
tion had expired, operated neither to revive the cause of action on 
behalf of the mortgagees to recover the money which the mort- 
gagor owed them nor to revive the latter's right of rédemption. 
The fact that such written offers to pay had been made was brought 
to the attention of the court in the rédemption suit also; in fact, 
the rédemption suit was itself an oiïer to pay. But the court, not- 
withstanding such offers, held that the right of rédemption was 
barred. 

The case presented by the bill comes within none of the recog- 
nized grounds upon which courts of equity are permitted to inter- 
fère with judgments at law, and restrain their exécution. The de- 
cree of the circuit court will be aflSrmed. 



BROAVNING v. VAN RENSSELAER. 
(Circuit Court, E. D. Pennsylvania. November 20, 18!)9.) 

LiBEL — CrITICISM OF BOOK. 

To say of a boolc purporting to show wliat American citizens are de- 
scended from royalty, that it gives no authority for its statements, and 
that in almost ail cases the descendants are proved to be illegitimate, is 
not libel; the lirst being within tlie ordinary seope of literary criticism, 
and as to the second it being admitted that "soine" descents are traced 
through illegitimates. 

Francis G. Taylor, for plaintiff. 
J. Kodman Paul, for défendant. 

McPHERSOX, District Judge. This is an action of libel. The 
plaintiff avers that he is an expert on raatters of genealog^', and 
the author of many publications on this subject; among them a 
booli entitled "Americans of Royal Descent," which was lirst pub- 
lished in 1883, and is now in its fourtli édition. The language com- 
plained of is contained in a letter written by the défendant to a 
Miss Farnsworth, who appears to hâve been interested in establish- 
ing in America a society to be called the "Order of the Crown." 
To this society only persons of royal descent were to be admitted, 
and its portais were to be guarded by Mr. Browning's book. "Amer- 
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icans of Royal Descent" was to furnish the évidence by which the 
lineage of aspirants was to be judged. In the letter Mrs. Van Rens- 
selaer declined an invitation to bécome a niember of this somewhat 
bizarre association, and gave thèse sensible reasons for declining: 

"Ifirstly. I think the title of this soclety disrespectful to our ancestors who 
fouglit In the war of independence to free this country from a crown; and 
also thmk it un- American and unpatriotic. , , 

"Secondly. If the aim of this soclety is purely social, I cannot agrée with 
you that royal descent will insure distinguished social position in this coun- 
try." 

Another reason was this : 

"Thirdly. As I understand this matter, Mr. Browning's bock called 'Amer- 
ieans of Eoyal Descent' is to be the standard of admission to the soeiety. 
This work quotes no authorltles for the statements it contains, but gives 
lists of people that Mr. Browning déclares are descended from monarchs of 
the Mlddle Ages, and in almost ail cases the descendants are proved to be 
illegitlmate. If I hâve any such blot on my escutcheon, time has drawn the 
merciful veil of oblivion over it, and It would be foUy for me to be the one 
to point it ont and emphasize it. The only insignia that you could adopt for 
your Society would be the 'Bar Sinister,' and that is hardly one to be proud of ." 

This paragraph is said to be false and libelous in two particulars: 
First, because it déclares that "this work gives no anthorities for 
the statements it contains"; and, second, because it déclares that 
"in almost ail cases the descendants are proved to be illegitimate." 
In my opinion, neither déclaration is legaUy objectionable. The 
first is within the ordinary scope of literary criticism, and is not 
actionable, even if it be untrue. Thei'e is no personal reflection upon 
an author in declaring, even untruly, that he has cited no authority 
for his statements. It is a matter of common observation that his- 
torical writers often give the resuit of their studies without referring 
to the sources on which they rely; and even if, in a given case, it 
were untrue to say that such sources were not speciflcally referred 
to, this would not of itself be an attack upon the personal character 
of the author. Moreover, in the case now in hand, it appears from 
the plaintiff's statement that there hâve been several éditions of the 
book in question, and it may well be (as was averred upon the argu- 
ment of the demurrer, and not denied) that the earlier éditions lacked 
the citations that the later éditions may bave contained, and that 
the defendant's criticism was based upon, and was apparently jus- 
tifled by, this deticiency in the early issues. 

The second déclaration is as unobjectionable as the first. The de- 
fendant says that in almost ail cases the descendants are proved 
to be illegitimate, and the plaintiff, in eflfect, admits this to be true. 
He formally avers it to be false; but, as he adds immediately, 
"Wherever the descent is traced through illegitimates, the book con- 
tains a statement to that effect," this addition distinctly contradicts 
the formai averment. He admits that some descents are traced 
through illegitimates, while the défendant déclares that almost ail 
are thus traced. This is a narrow différence, indeed, and whoUy in- 
sufficient to support a charge of libel. 

It is unnecessary to pursue the discussion further. No spécial 
damage is set out, and, as the alleged libel is against the book, and 
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not agaiiist the author personally, the failure to aver such damage 
might of itself be a good reply to the action. But I do not rest the 
décision on this ground. In my opinion, the letter is not libelous in 
any particular; and therefore, eren if the averment that the défend- 
ant furnished a copy of the letter to Town Topics is sufficient, — I 
tliinlv it is insufftcient, because it is argumentative and laclvs the 
necessary directness, — this would not strengthen the pUiintiff 's case. 
"Americans of Eoyal Descent" may be highly valued by a limited 
public, and may be a worlc of great research, but I am unable to see 
that the defendant's indifférence to its merits has been expressed 
in such language as the law condemns. 
Judgment will be entered for the défendant upon the demurrer. 



HEATH et al. v. AMERICAN BOOK CO. 

(Circuit Court, D. West Virginia. October 18, 1899.) 

Torts— -Interférence with Performance of Contract. 

One having a contract witli a state, made pursuant to law, to supply, 
for a term of years, ail of certain text-books, adoptée! by act of the légis- 
lature, for use in the public schools of the state, may maintain an action 
for damages against a third person, vvho, with linowledge of the facts, 
Induces the school-booli boards of eountles to purchase books froin hlm 
and discard those of the plalntlft'. 

Heard on Demurrer to Déclaration. 

Daniel B. Lucas, for plaintiffs. 

Flick, Westenhaver & Noil, for défendant. 

JACKSON, District Judge. This suit is an action of trespass on 
the case brought by the plaintiffs against the défendant in the cir- 
cuit court of Morgan county, W. Va., to recover damages from the 
défendant for an alleged interférence by the défendant with the 
rights of the plaintiffs, in furnishing certain school books to the 
school-book boards of the state, under and by virtue of the several 
statutes of the state providing for the furnishing of books for the 
use of the schools throughout the state, and, upon the pétition of 
the défendant, the case was moved into this court. The déclaration 
allèges that on the 22d day of February, 1895, the législature of 
West Virginia passed an act providing for a séries of text-books, 
to be used in the public schools of this state, and providing for the 
contracting of the same and establishing a "school-book board" ; that 
by the ârst section of the said act it was provided that on and 
after the Ist day of July, 1890, certain text-books and none other 
(except as thereinafter provided) should be used, among which wero 
text-books known as "Hyde's Language Lessons," "Hyde's Advanced 
Lessons in English for High Schools," and "Harvey's Bevised English 
Grammar for High Schools." It was further provided that the state 
superintendent of schools should, on or before the Ist day of Sep- 
tember, 1895, contract with the several publlshers for the text-books 
named in the statute, or that may be adopted under the provisions 
of the act for supplying such books for use in the free schools of 
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thQ statej and providing the terms upon which the books were to be 
sold, and t}iat tlie contract should run for a period of flve years, 
beginning with the Ist day of July, 1896. There were certain 
other provisions of the act, unnecessary to notice, requiring bond 
to be given by persons who entered into the contract, and directiug 
the governor, in a certain event, to appoint three persons, citizens 
of the state, who were to be the "state school board." Plaintiffs 
allège that they are the owners of the Hyde séries of text-books de- 
scribed and set ont in the statute heretofore referred to^ and that 
they contracted with the state superintendent of schools before the 
Ist day of September, as required and prescribed by law, to supply 
the books, and that they in every respect complied with the provi- 
sions of the act. The déclaration further allèges that on the 19th 
day of Febrnary, 1897, the législature of West Virginia passed an 
act amending the school law of West Virginia, and providing for 
the establishing in every county of the state of a "school-book 
board" ; prescribing its duties as to the manuer of selecting, pur- 
chasing, and providing text-books for the public schools, imposing 
a limitation in the act that nothing contained in it should be con- 
strued as changing or modifying the contracta made with publish- 
ers of text-books under authority of chapter 37 of the Acts of 1895; 
and providing that no change in the text-books should be made until 
the expiration of the contracts made under the provisions of the act 
of 1895, except by failure of the contracter to provide the books 
contracted for. There are other provisions in the law of 1897 that 
bear, to some extent, upon the question before us, but are not 
deemed of suflScient importance to refer to in this opinion. It is 
alleged that the défendant, the American Book Company, declined 
to enter into any contract with the superintendent of schools, as 
provided for in the act of 1895; but that subsequently the défend- 
ant Company wrongfully and unlawfully submitted for considération 
to the school-book boards in some, if not ail, of the counties of West 
Virginia, a grammar to be by them adopted, under the act of 1897, 
entitled "Harvey's Eevised English Grammar," a publication owned 
and published by the défendant, although, at the time the défend- 
ant submitted this book to the considération of the school-book 
boards, it well knew that a contract existed between the plaintiffs 
in this action and the state, by which the plaintiffs were to furnish 
Hyde's séries of books heretofore referred to, and that the adoption 
of the défendantes book by the county school-book boards in lieu of 
plaintiffs' books would be in violation of the statutes of West Vir- 
ginia, and ajso of the instructions given to said school-book boards 
by the state superintendent of schools; and it is further alleged that 
the défendant wrongfully and imlawfuUy urged upon said boards 
and other school offlcers and teachers of West Virginia to use, in 
the primary, graded, and high schools of the state, the said unau- 
thorized text-book, and contracted with many of said county school- 
book boards to sell them said text-book. To the allégations of the 
plaintiffs' déclaration the défendant interposes a demurrer, and in- 
sists that this action cannot be maintained, for the reason that the 
acts complained of are the acts and neglect of the school-book boards 
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of the several counties in the state of West Virginia, and are not 
the acts of the défendant, and that the use of text-books in the free 
or public schools of the state is a matter exclusively under the con- 
trol of the school-book boards of the varions counties and districts 
in tlie state, for whose décisions, wronj^ful or rightful, in adopting 
or eontracting for unaathorized text-books in tlie place of authorized 
text-books, the défendant is not responsible. 

It is a gênerai principle of law that a state cannot be sued, and 
for this reason public offîcers niay, and sonie of them often do, violate 
contracts entered into by the state, for which there is no remedy 
except by an appeal to the législative body; nor can, in tliis instance, 
the school-book boards be siied, for the reason that they hâve no 
légal existence against whicli an action at law could be maintained. 
For thèse reasons, 1 présume, the plaintitts. in bringiug their ac- 
tion, sought relief against the only party vvhom they supposed to 
be liable in law. The question now under considération is whether 
or not any improper means were resorted to, or iniproper intluences 
nsed, by the défendant in this case, to secure such action upon the 
part of the ofticers of the state, so as to interfère with the rights 
of the plaintiffs, under their contract and agreement with them for 
the use of the books that were authorized and designated by the 
acts of the assen'bly for the use of the free schools. If they did do 
this, are they, under the law, liable? 

The déclaration allèges that the défendant "wrongfully and un- 
lawfully subniitted for considération to the school-book boards in 
West Virginia, for their use and adoption, certain books. which they 
knew was contrary to law, and to the instructions given to the 
county school-book boards by the state superintendent of schools." 
It is a settled principle of law that there is no wrong for which 
there does not exist a remedy. It cannot be denied that the plain- 
tiffs in this action, as alleged in their déclaration, had a légal and 
existing contract, authorized by the ac-t of 1S!)5, with the state. 
for two years prior to the action of the défendant comjdained of; 
that, under that contract, they were entitled to furnish certain books 
for the period of tive years; but that, prior to the terniination of 
that contract, the défendant in this case presented itself to tlu! 
county school-book boards, and indnced tlieni to consider its appli- 
cation for the supplanting of the books «f the plaintifl's by the 
book of the défendant, which the school-book boards. after exaniining 
the book and considering the application of tlie défendant, dccided 
to do, and tlie books of the plaintiffs were discarded, and the book 
of the défendant nsed in their places. Can it be denied that thei<> 
was a wrong perpetrated by both the school-book boards and the 
défendant in this case? It is not alleged in the déclaration tliat a 
conspiracy existed between thera, and it is unnecessary to so allège; 
for if the parties, or either of them, are responsible, then each ono 
is priniariiy responsible, and thert? exists no légal necessity why 
they should be joined togetlier in a suit, even if a liability in law 
existed, as against the school-book boards. 

The question for the court to consider and det(>i'mine is wliether 
or not the damage complained of in this case is the uatural resuit 
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and conséquence of the defendant's act. If so, ouglit not tlie de- 
fendant to be held liable? The plaintiffs allège tliat the American 
Book Gompany wrongfully and unlawfuUy submitted its book to the 
schôol-book boards, to the préjudice of the bocks of the plaintiffs 
in this action, which the défendant well knew at the time were being 
ased iu the schools under and bj virtue of a contract between the 
plaintiffs and the state, and in pursuance of an act of the législature 
which specifled and enumerated the books of the plaintiffs that were 
to be used in the schools; but, notwithstanding this, the défendant 
was able to induce the school-book boards of the state to use its 
book instead of the plaintiffs' books, and thereby to entirely supplant 
the use of the plaintiffs' books in the state. 

I hâve carefully considered the authorities cited and relied upon 
by the défendant, — especially the Kentucky case of Bourlier v. Ma- 
cauley, 91 Ky. 135, 15 S. W. 60, and other authorities cited to sus- 
tain the ruling in that case, — and I am inclined to think, although 
Ihere is a conflict of authority upon the questions arising upon this 
déclaration, that the better rule is for the courts to sanction an ac- 
tion of this character; ôtherwise, a great wrong could be inflicted 
without any remedy. Such was the conclusion of a majority of the 
court in the leading case of Lumley v. G-ye, 2 El. & Bl. 216; and the 
doctrine there laid down bas been considered settled law from that 
time, although there are some cases that are in conflict with it. 
In Wood's Mayne, Dam. (Ist Ed.) p. 67, § 52, under the title of "Gen- 
eral Principle," he states the law to be, in cases of this character, 
that "the flrst, and in fact the only, inquiry, in this class of cases, 
is whether the damage complained of is the natural resuit of the 
defendant's act," and says: fit will assume this character, if it 
can be shown to be such a conséquence as, in the ordinary course 
of things, would flow from the act, or, in cases of contract, if it ap- 
pears to hâve been contemplated by both parties." For this posi- 
tion he cites in the footnotes numerous authorities. In this case we 
think it cannot be denied that the damage complained of was the 
resuit of the defendant's act in submitting its book to the school- 
book boards, and urging them to adopt it in lieu of the plaintiffs' 
boolis, which resulted in supplanting the plaintifi's' books by the 
school-book boards, and their use dispensed with in the schools, and 
that, when the contract was entered into between the school-book 
boards and the défendant, such was contemplated by both parties 
to it. If the plaintiffs in this action cannot get redress from the 
party who interfered with their business, as alleged in the déclara- 
tion, then there is a great wrong to the plaintiffs without a remedy. 
For the reasons assigned, I am of opinion to overrule the demurrer. 
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PORT BLAKELY MILL CO. v. GARIIETT et al. 

(Circuit Court of Appeals, Ninthi Circuit. October 2, 1899.) 

No. 532. 

Master and Servant — Duty to Furkish Safe Appliaincks— Négligence op 
co-sbrvant. 

Stakes whicli fit in soekets on tlie side of a flat car designod for trans- 
portation of lumber are appliances necessary for tlie proper equipment of 
the car, and tlie railroad compaiiy is not relievc^d from lialMlity for Personal 
injuries sustained by an employé by reason of the breakiug- of such stakes 
on a loaded car, where they were defeetivc and insufKcicut in number, by 
showing that they were made and supplied by a co-servant of the porson 
injured.i 

In Error to the Circuit Court of tlie United States for the Xorthern 
Division of the District of Washington. 

ïhis was an action brought by the widow and two minor children of Hugh 
Garrett against the l'ort Blakely îlill Com]iany, under the Code of Procédure 
of the State of Washington, to recover damages for the dcath of the said Hugh 
Garrett. The décèdent, just prior to his death, was employée! by the Port 
Blakely Mill Company, plaintitï in error, aa a brakeman on its line of rail- 
road in Mason county, in the state of Washington. This railroad exteuded 
from tide water, at or near a place known as Kamilchie, into the forest, for a 
distance of about 38 miles, and was principally used for the purpose of trans- 
porting saw logs from the forest to tide water. There were opei'ated on this 
road the ordinary locomotives, logging trucks, and flat cars, the latter being 
30 feet in length and 7 feet and 8 inches in width, and used for various pur- 
poses, not infreejuently for hauling lumber from tide -water to points along 
the road. Irou soekets were fastened to the sides of thèse flat cars, into 
which stakes were placed, when hauliug lumber, to vetain the lumber in its 
place on the car. The plaintifE in error employed one Johnson as a car leader, 
who, at the time of such loading, selected from the lumber yard of the plaintifE 
in error the material out of which to make the stakes for the soekets on 
the sides of the car. On the 2.1st day of .Tuly, 1897, a train was made up at the 
tlde-water terminus of the road, composed of a locomotive, 18 empty logging 
trucks, and 1 flat car loaded with lumber; the flat car being placed directly be- 
hind the locomotive and ahead of the logging trucks. The lumber was loaded 
on the car by Johnson, assisted by his three sons. The train was operated by 
a conductor, engineer, flreman, the said Hugh Garrett, and three other brake- 
men. While the train was running around a left-hand curve, certain of the 
stakes on the right-hand side of the car broke, and lumber was thrown from 
the flat car to the ground, and under the wheels of the train, causing the 
logging trucks following to be derailed. As a resuit, the said Hugh Garrett 
was thrown from the car on which he was working as a brakeman, and killed. 

Evidence was introduced tending to prove that some of the stakes selected 
by .Johnson were détective, and also that Johnson had not used a sufflcient 
number of stakes to insure the safety of the load. There was expert testi- 
mony to the efCect that stakes of the size and number used wonld be sutti- 
cient to support the amount of lumber hauled on that day, providing the 
stakes were made from sound, strong timber; and also testimouy that the 
stakes which broke were not sound and strong. but defective and insutticient. 
The car loader testities that he made the stakes from the material designated 
by the plaintiff in error. It was claimed, upon the évidence, that the plain- 
tifC in error was négligent in its duty to the deceased, in providing unsound, 
unsafe, and insufiicient stakes for said lumber car. The défense was urged 
that the injury, and conseeiuent deatli, of the said Hugh Garrett, was caused 
by the négligence, imprudence, and want of eare of his fellow sc^rvants and co- 

1 As to duty of railroad companies to furnish safe appliances, see note to 
Felton V. Bullard, 37 C. C. A. S. 
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employés. As against this defeqse, It was contended, in support of the cause 
of action, that side stalîes were cùstomarily used by persons of ordinaiy caution 
and prudence in running loaded lumber cars sueh as the one operated by the 
railroad in this case; that such stalses, of the proper character and in the 
requisite number, were a part of the necessary and usual equipment of a 
lumber car, to provide which the law requlred that the persons operating the 
railroad should make sui table provision and exercise reasonable care; and 
that this duty cast upon the management of the road could not be delegated to 
any one, so as to reliere the railroad company from liability for négligence 
in failing to provide such proper and necessary stakes, where injury to an 
emplo5'ë was caused by such failure. The cause was tr'.ed before the court 
and a jury, and resulted in a verdict awarding damages to the plaintiffs (de- 
fendants in error) in the sum of $5,000. Motion for a new trial was denied, 
and the cause is now before this court upon a writ of error. 

Preston, Garr & (îilman, for plaintiiî in error. 
Lindsay, King & Turner, for défendants in error. 

Before GILBERT, EOSS, and MOEEOW, Circuit Judges. 

MOEROW, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The assignments of error, eight in number, relate to instructions 
given to the jury to which exceptions were taken by the plaintiiî in 
error, and instructions to the jury requested by the ijlaintiff in error 
Avhich the court refused to give. Thèse several assignments of error 
involve but a single question, which is sufadently contained in the 
following instruction that the court gave to the jury, and which plain- 
tiiî in error contends was erroneous : 

"It was the duty of the défendant in this case to inspect ail the cars in that 
train, including this car upon which the lumber was loaded, and see, before it 
went out upon a run, that tbey were in safe condition for opération. And, 
when I speak of the car upon which the lumber was loaded, it is to be under- 
stood as Including, not only the platform itself, and the trucks and running 
gear, but the side stakes which were requlred to hold the lumber in place, and 
keep it fronj shaJjing ofC pr being toppled off. That obligation is one which 
the défendant company owed to ail of its employés, including Hugh Garrett, 
and it cannot be relieved frorii résponsibillty and liability by showing that, if 
there was anything wrong about that car, it was négligence of a co-eniployé of 
Hugh Garrett, In the matter of seeing that the car was fit for service— that is, 
in the matter of exercising reasonable care and prudence to hâve it lu fit 
condition for safe opération — Is a duty which the employer owed; and no mat- 
ter who the employé was, charged by the défendant with that particular duty, 
any neglect in that regard would be à breach of duty by the défendant com- 
pany which would create a liability, If in conséquence of neglect in that par- 
ticular an injury resulted." 

It is a well-established rule, in the doctrine of master and servant, 
that it is the duty of the master to provide a reasonably safe place 
for the servant to work in, and to furnish reasonably safe and adé- 
quate appliances or instrumentalities for the servant's use. Under 
this rule, it became the duty of those charged with the management 
of the railroad to lit or prépare the lumber car for the use to which 
it was assigned. But it is urged by plaintiiî in error that its duty 
in this respect was fulfilled in the supplying of proper material for 
the stakes in question, and that the préparation of the stakes and 
fitting them to the car was a part of the work the car leader was 
employed to perform; that, as the car loader was admittedly a fellow 
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servant of the deceased,^ny accident or loss resulting from the négli- 
gence of the car loader could not be attributed to the plaintiff in error. 
ïhe objection to this interprétation of the rule is that it limita the 
duty of the master to the mère act of f urnishing suitable material for 
the construction of a safe place and the supply of adéquate appliances, 
—an interprétation applicable to the relation of employer and em- 
ployé in the érection of temporary scaiïolding and structures of that 
character in the building of houses, the opening of mines, or the 
grading of railroads, but inapplicable to the relation of master and 
servant in the opération of a railroad, where the suitable equipment 
of a car for a particular service is necessarily the duty of the master. 
If the act from which an injury arises is one pertaining to the duty 
which, under the law, the master owes to his servants, he is responsi- 
ble to them for the manner of its performance, and is not excused 
from liability to an employé for an injury caused by the négligence 
of a fellow servant unless he himself has done his fuU duty. Hoiigh 
V. Kailwav Go., 100 U. S. 213, 218; Eailroad Ce. v. Herbert, IIG U. S. 
642, 6 Sup. et. 590; Eailroad Co. v. Baugh, 149 U. S. 3G8, 386, 13 
Sup. et. 914; Kailway Co. v. Daniels, 152 U. S. 684, 689, 14 Sup. Ct. 
756. 

In the case of Eailroad Co. v. Baugh, supra, after a careful review 
of the cases bearing upon this question, the suprême court explained 
the rule in the foUowing language: 

"A maister employing a servant iniplitdly engages with liim that the place 
1e which he is to work, and the tools or machinery with which he is to worlî, 
or by which he is to be surrounded, shall be reasonably safe. It is the master 
who is to provide the place and the tools and the machiuery, and when he 
employs one to enter into his service he impliedly says to him that there is 
no other danger in the place, the tools, and the machinery thau such as is 
obvions and necessary. Of course, some places of work and some kinds of 
machinery are more iîangerous than others; but that is something which in- 
heres in the thing itself, which is a matter of necessity, and cannot be obvi- 
ated. But, within such limits, the master who provides the place, the tools, 
and the machinery owes a positive duty to his employé in respect thereto. 
That positive duty does not go to the e.N;tent of a guarauty of safety, but it 
does require that reasouable précautions be taken to secure safety, aud it 
matters not to the emploj-é by whom that safety is secured, or the reasouable 
précautions therefor taken. He has a right to look to the master for the 
discharge of that duty, and if the master, instead of discharging it himself, 
sees fit to hâve it attended to by others, that does not change the measure of 
obligation to the employé, or the latter's right to insist that reasouable pré- 
caution shall be taken to secure safety in thèse respects. Therefore it will 
be seen that the question turns rather on the character of the act than on 
the relations of the employés to eaeh other. If the act is one done in the 
discharge of some positive duty of the master to the sentant, then négligence 
in the act is the négligence of the master; but, if it be not one in the dis- 
charge of such positive duty, then there should be some personal wrong on 
the part of the employer before he is held liable therefor." 

In Eailroad Co. v. Peterson, 162 U. S. 3.53, 16 Sup. Ct. 843, the same 
court, in speaking of the duty of the master to provide reasonably safe 
tools, appliances, etc., for the accomplisliment of the work to be 
done, said: 

"If, instead of personally performing thèse obligations, the master engages 
another to do them for him, he is lialile for tlip neglect of that otlier; which, 
in such case, is not the neglect of a fellow servant, no matter what his position 
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as to other matters, but is the neglect of the master to do those things which 
It îs the duty of the master to perform as sucli." 

Applying the principles of thèse décisions to the facts in the case 
before us, the conclusion follows that it was the duty of the plaintiff 
in eiTor to see that the lumber car was in safe condition for opéra- 
tion before it was put into service on the day of the accident, and the 
délégation of this duty to a fellow servant of the deceased did not re- 
lieve the master from liability. This duty required that there should 
be provided a lumber car in safe condition for service, including side 
stakes of proper material and sufflcient number. The car was not 
completely equipped for the safe transportation of lumber without 
them. They take the place of permanent sides or restraining appli- 
ances, and are only made détachable to allow the car to be used for 
other purposes. This very point was in issue in the case of Kailroad 
Co. T. La Rue, 27 C. O. A. 3G3, 81 Ped. 148, where the court held that, 
"in the case of a low-sided gondola car employed in the transporta- 
tion of lumber, side standards to keep the load in place, whether such 
standards are for constant use, and permanently attached to the 
car by chains, or are unattached and intended for use on a single 
occasion, are appliances necessary for the proper equipment of the 
car, and as essential to the safe transportation of the load as is a 
proper car body. Thèse side standards, to ail intenta and purposes, 
are part of the car," — citing, to the same effect, Bushby v. Eaiiroad 
Co., 107 N. Y. 374, i4 N. E. 407. We discover no error in the instruc- 
tions, or in the rulings of the court below. The judgment is therefore 
afflrmed. 



In re CLIFFE. 

0istrict Court, E. D. Fennsylvania. October 27, 1809.) 

No. 45. 

1. BaNKRUPTCT— EXAMIKATIONS— CKEDITOR AS WlTNESS. 

The provisions of the bànkruptcy act determining the forum in which 
suits by a trustée in banlîruptcy against an adverse claimant may be 
bWtight do not in any way llmit the right of the trustée to examine aiiy 
compétent witness concerning the acts, conduct, or property of the banlc- 
rupt; and he may examine â creditor, whose daim he disputes, concern- 
' Ing the extent and nature of the bankrupt's alleged indebtedness to him, 
without regard to the question as- to what court, fédéral or state, would 
hâve jurlsdiction of the tru^tee's suit against such creditor if he should 
décide to sue. 

2. SAMB — SCOPE OF InQDIRY. ; 

Under Bankr. Act 1898, § 21a, providing for the examination of any 
compétent witness "concerning the acts, conduct, or property of the 
bankrupt," a creditor of the bankrupt, being èxamined as a witness In the 
proceedings, cannot refuse to answer questions concerning the nature, 
extent, or évidences of his claims against- the banlirupt, on the ground 
that his answers may furnish évidence which may be used against him in 
a civil suit thereafter to be brought against him by the trustée in bànk- 
ruptcy. 

In Bànkruptcy. On review of décision of référée in bànkruptcy. 
In proceedings In the bànkruptcy of Walter E. Cliffe, at a meet- 
ing held before the référée, one Frederick W, Tunnell was sum- 
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moned as a witness by the trustée and the petitioiiing creditors, 
and, being sworn, was exauiined. In tlie course of the examina- 
tion, the folio wing interrogatoiy was propounded to him: "On 
January 11, 1899, in wbat sum was be [tbe bankrupt] indebted to 
you, and what obligations of bis did you bold?" Counsel for the 
witness objected to the question upon the ground that, from évi- 
dence of the bankrupt previously given, it appeared that there was 
a controversy pending between the witness and the trustée in bank- 
ruptcy; that the proper forum for its détermination, should a suit 
be brought by the trustée, would be the state court; and that, in 
advance of such trial'iii such court, the trustée or the creditors of 
the bankrupt were not entitled to question the witness in this court 
about the subjects so in controversy or dispute. On advice of his 
counsel, witness refused to answer the question; and the référée, 
deeiding that he was bound to answer, certified the matter and his 
décision thereon to the judge for review, with the folio wing opin- 
ion: 

The witness was called to testify on behalf of the trustée and creditors under 
section 21a of tbe bankruptcy act of July 1, 18!.)S, which pvovides that "auy 
designated person * * * who is a compétent witness under the laws of the 
State in whlch the proceedings are pending" may be required to apj)ear and 
"be examined conceming the acts, conduct or property of a banl^rupt whose 
estate is In process of administration under tliis act." 

"Under section 26 of the banlîruptcy act of March 2, 18G7 (see Rev. St. 
U. S. §§ 5086, 5087), any person could be required to attend as a witness and 
be examined as to ail "matters concerning the property and estate of the 
bankrupt and the due settlement thereof." Section 26 of the act of 1867 
bas been freqnently interpreted by the courts, and a référence to a few of the 
cases will be made: 

In Ee Fay, Fed. Cas. Xo. 4,708, .Tudge Lowell decided that a witness can- 
not refuse to answer questions concerning his dealings with the bankrupt on 
the ground that his answers may furnish évidence against him in a civil case 
brought or to be brought on behalf of the assignée, and says, "ïhe main, if 
not the only, purpose of the statuto authorlzing such an examination. is to 
enable the assignée to obtain évidence for civil suits, or to ascertain that 
there is no such évidence." In this case suit had been begnn by the assignée 
to recover a large sum of money which he alleged had been received by the 
witness, and the witness denied the right of examination while the suit agaiust 
him was still pending, contendmg that he could not be eompelled to give évi- 
dence against himself. 

In Re Blake, 2 N. B. R. 10, Fed. Cas. ^;o. 1,492, the district court for the 
Western district of Michigan decided that a witness cannot rightfully object 
to being sworn or refuse to be examined upon any matters which shall be 
wlthin the subjects mentioned in section 26 of the bankruptcv act of 1867. 

In Re Stuyvesant Bank, 6 Ben. 3.3, Fed. Cas. No. 13,582, Judge Blatchford 
decided that in such examination a witness is not entitled to counsel, even 
though his examination may establish a liabihty on his part to the bankrupt's 
estate, and must be compelled to answer questions respeeting his transac- 
tions with the bankrupt. To the same efCect are the cases In re Comstock. 
Fed. Cas. No. 3,080, 3 Sawy. 517; In re Fredenberg, Fed. Cas. No. 5,075, 2 
Ben. 133; In re Feinberg, Fed. Cas. No. 4,716, 3 Ben. 162. 

Section 26 of the act of 1867 and section 21a of the act of 1898 are substan- 
tially the same, and the décisions under the former are controUing. 

But one case upon this subject arising under the act of 1898 has been 
reported. In Re Howard (D. C.) 05 Fed. 415, the district court for the North- 
ern district of California has applied the décisions under the act of 1867 to 
the act of 1898. and décides that a witness must sulimit to examination rele- 
vant to matters concerning the acts, conduct, or property of the bankrupt. 

As to the objection that the proper forum for the trial of the controversy. 
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which is assumed by counsel for the .Tsdtness to exist in thls case between the 
trustée and the witness, is the state court, It may be said that this question 
does not now require décision. If it did, it might perhaps be héld that the 
trustée could bring suit in the United States district court. See Carter v. 
Hobbs (D. 0.) 92 Fed. 594, and In re SieverS (D. 0.) 91 Fed. 366. 

As to the objection that the witness eàiinot be examined in this proceeding 
concerning the acts, conduct, or property of the banltrupt, because it may be 
that the trustée will hereaf ter bring suit against the witness, and that the 
witness cannot be compelled to testify, on the ground that his ajiswers may 
furnish évidence against hlm In such iSulf the référée is of opinion that this 
objection 'cannot prevail against the provisions of the aet and the décisions by 
the courts abçve stated. 

The référée is of opinion that the objections are lijivalid, and oyerrules them, 
and orders that the witness be requlred to answer thé quÊstloii objected to, 
and ail other questions relevant to mattfers concerning thé acts, conduct, or 
property of the bankrupt. And the question whether or not the examination 
of the witness can be taken under the objections made is certlfled to the judge 
for his opinion. 

E. C. Dale, for witness. . 

Andrew W. Crawford, Simpson & Brown, and H. J. Williams, for 
petîtioning creditors. 

McPHERSON, District Judge. The référée has certified that 
Frederick W. Tunnell, who was called as a witness by the trustée 
and the petitioning creditors, has declined to answer questions 
concerning the indebtedness of the bankrupt. Judgment was ob- 
tained against the bankrupt by the witness in January of this year, 
about a month bef ore the pétition ip bankruptcy was flled, and the 
sum appearing by the judgment to be owing was collected by exé- 
cution. The question is presented whether the provisions of the 
act oî 1$98 concerning the examination of witnesses before a réf- 
érée dilfer from similar provisions in the bankrupt act of 1867. 
Without quoting the language of the two statutes, it may be 
enough to say that such 'ditîerence as may exist does not seem to 
me to be material; and I feel bound, therefore, by the décisions 
upon the act of 1867, cited in the learned referee's opinion. 

Even if section 23 of the act of 1898 forbids the trustée to sue 
an adverse claimant in a fédéral court, unless the bankrupt himself 
could hâve sued in that tribunal, — a point I do not décide, — never- 
theless there is no limitation expressed by that section uppn the 
right, given by clause "a" of section 21, to examine "any designated 
person * • * concerning the acts, conduct or property of a 
bankrupt Whose estate is in processof administration"; and I do 
not ûnd a limitation nCcéssarily ipiplied by the language, or by the 
subject-matter, of section 23. Whether the trustée shall sue at ail 
is the principal and preliminary question to be determined by the 
examination provided for by section SI. Before what tribunal he 
shall suç, after the preliminary question has been decided in the 
affirmative, is a distinct and succeeding step, and with this mat- 
ter only is section 23 concerned. The two subjects are so far sep- 
arate, that I do not regard one a.s materially modifying the other. 

The décision of the référée is approved, and it is now ordered 
that the witness submit to examination upon matters concern- 
ing the acts, conduct, or property of the bankrupt. 
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In re HOAG. 

(District Court, W. D. AVisconsin. Kovemlier 20, 1809.) 

No. 92. 

Bankrhptcy — Exemptions— Growing Urops on Homestead. 

Where the state statute exempts from exécution a liomeste.ad of 40 
acres of land used for agrieultural purposes, a banlxrupt, wlio lias liad 
siieli homestead set apart to liim by his trustée, caiinot claim, as exempt, 
in addition tliereto. the crops growing on the land at the time of the flliug 
of his pétition in bankruptcy. 

In Bankruptcy. On review of décision of référée in bankruiJtcy. 

Whitehead & Matheson, for bankrupt. 

William G. Wlieeler, for mortgagee. 

J. J. Cunningham, for trustée in bankruptcy. 

BUNN, District Judge. This is an appeal from an order of the 
référée denying the claim of the bankrupt to hâve set ofE by the 
trustée as exempt property ail the crops raised upon his home- 
stead of 40 acres, in addition to the exemptions of spécifie Per- 
sonal property provided by statute. The bankrupt filed a volun- 
tary pétition in bankruptcy in June, 1899, asking for leave to turn 
over to a trustée for the beneflt of his creditors ail his property 
not exempt by law, and to be discharged from the payment of his 
debts. The pétition of the bankrupt shows that at the time he 
filed his pétition there was growing on his homestead 9^ acres of 
corn, 8 acres of oats, and 10 acres of hay; that the remainder of 
the homestead is occupied with the garden, pasture ground, and 
buildings. The trustée set apart for a year's support of the bank- 
rupt and his famlly and stock 200 bushels of corn, 200 bushels of 
oats, and 8 tons of hay, and scheduled the balance of the crops 
grown for sale. It is conceded that the trustée has set apart ail 
that the statute would allow, unless the crops growing on the 
homestead are exempt, in addition to other statutory provisions, 
as a part of the homestead. But he claims thèse crops in addi- 
tion to ail the other exemptions of personal property. The référée 
decided that the claim could not be allowed, and this appeal is 
from the order denying the same. 

The statute of this state is very libéral in its provisions for the 
debtor against seizure and sale upon exécution, and, were it not 
for some décisions in other states, — notably by the suprême court 
of lowa in Morgan v. Eountree, 55 X. W. C5, Cox v. Cook, 46 Ga. 
301, and Alexander v. Holt, 59 Tex. 205, — I would think this not so 
much a question of the proper construction of our statute (for its 
provisions seem to be clear), as it is whether the court will allow 
to the bankrupt who seeks to be discharged from the payment of 
his debts a large amount of personal property over and beyond 
what the législature, in its wisdom, has thought proper to exempt. 
And the only reason that I could suggest why, in the 50 years dur- 
ing which the exemption laws of Wisconsin hâve been administered 
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by the state courts, this question bas never been decided, or, so 
far as is known, ever been made in the courts, is that no one bas 
bad tbe confidence or bardibood to make tbe claim. The question, 
as one of tbe proper construction of tbe statute, cannot be doubt- 
ful unless we are to wbollT disregard every other rule of construc- 
tion except tbe one to construe tbe law liberally in favor of tbe 
debtor. Tbe exemptions of personal property under the statute 
are substantially tbese, so far as thèse provisions can bave any 
bearing upon this case: Tbe Family Bible, family pictures, and 
scbool books; tbe library of the debtor; a pew in a cburcb; one 
gun; ail wearing apparel; ail beds, bedsteads, and bedding; ail 
stoves; ail cooking utensils, and ail otber household furniture, not 
exceeding |2'00 in value; two cows; ten swine; one yoke of oxen 
and one borse or mule, or, in lieu of them, tvFO borses or two mules; 
also ten sbeep, and tbe wool from the same, eitber in raw material 
or manufactured into yarn or clotb; the necessary food for ail tbe 
stock so mentioned for one year's support, eitber provided or grow- 
ing or botb, as tbe debtor may choose; also one wagon, cart, or 
dray, one sleigh, one plow, one drag, and other farming utensils, 
including tackle for teams, not exceeding |200 in value; and pro- 
visions for tbe debtor and his family necessary for one year's sup- 
port, eitber provided or growing or botb, and fuel necessary for 
one year; also the tools, implements, and stock in trade of any 
mecbanic, miner, merchant, trader, or otber person used and kept 
for tbe purpose of carrying on his trade or business; ail sewing 
machines owned by individuals, and kept for tbe use of tbemselves 
or familles. Tbere are some other spécial provisions for particular 
classes of persons, not necessary to state. The provision for tbe 
exemption of a homestead is as follows: A homestead, to be se- 
lected by tbe owner tbereof, consisting, wben not included in any 
city or village, of any quantity of land, not exceeding forty acres, 
used for agricultural purposes, and, wben included in any city or 
village, of any quantity of land, not exceeding one-fourtb of an 
acre, and tbe dwelling bouse tbereon, and its appurtenances, owned 
and occupied by any résident of tbis state, sball be exempt from 
seizure or sale on exécution, from tbe lien of every judgment, and 
from liability in any form for tbe debts of sucb owner. Sucb ex- 
emption is not impaired by temporary removal with intention to 
reoccupy, nor by a sale, but shall extend to tbe proceeds derived 
from sucb sale wbile beld with tbe intention to procure another 
homestead tberewith, for a period not exceeding two years. Tbese 
provisions are quite spécifie, and at the same time very libéral. 
Tbe homestead, consisting of 40 acres of land, with the dwelling 
bouse tbereon, witbout regard to value, is exempt from; seizure and 
sale. This provision secures the debtor a home against tbe ex- 
action of creditors. Tbe provision for exemption of cows, teams, 
sbeep, swine, and provisions for a year's support for tbese and for 
tbe debtor and bis family seeure to him personal property suffl- 
cient for his subsistence from year to year. If it bad been tbe 
intention of tbe législature, in addition to tbese spécifie provisions 
for tbe debtor's support, to exempt ail tbe crops grown upon the 
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homestead, it could hâve made that manifest by four or flve addi- 
tional words. "The homestead and the products thereof," or "the 
crops grown or growing thereon," would hâve made the intention 
manifest. And it seems somewhat inconsistent with the other spé- 
cifie provisions in regard to the homestead that the législature 
should not hâve used some such language if this had been its in- 
tention. If we are not wholly to disregard the maxim, "Expressio 
unius est exclusio alterius," the extended and minute enumera- 
tion of exempt personal property intended for the support and 
maintenance of the debtor and his family and stock contained in 
the statute would seem to exclude the idea that the législature 
could hâve intended to exempt large amounts of other personal 
property not so enumerated. I understand counsel for the bank- 
rupt to claim the crops as exempt, on the ground that they are 
attached to the soil, and so a part of the realty, at the time of the 
filing of the pétition. I think it would be a constrained construc- 
tion to so hold. Growing crops are personal ijroperty in the law. 
Although, on a sale of the land without réservation, they go with 
the land, because the implication is clear that such is the inten- 
tion, they pass by a bill of sale or chattel mortgage without seal, 
and, even by oral agreement, may be levied upon by exécution or 
attachment as personal estate, and on the death of the owner de- 
scend to his Personal représentatives, and not to the heirs. It is 
also claimed that the crops are exempt as being the product of the 
homestead, which is itself exempt. If this be so, it would follow 
that cattle, horses, and other stock grown on the homestead are 
also exempt for the same reason. So that it would be possible for 
a thrifty debtor with an eye to business to easily double or quad- 
ruple the exemptions enumerated by statute, and, instead of being 
allowed provisions for one year's support, chiim two, and, instead 
of having two cows, ten sheep, and ten swine, hâve allowed him 
six cows, forty sheep, and as many swine, with grain and provi- 
sions for a year's support. Or he could plant ail that part of the 
40 acres not required for buildings and outhouses to garden vege- 
tables and fruit, employ flfty or a hundred men to tend it, and put 
in thousands of dollars of capital, and make large profits, and yet 
claim the entire produce as exempt, in addition to the enumerated 
statutory exemptions which could be taken from other property. 
If such a bountiful exemption had been intended by the législature, 
it is fair to présume that it would not hâve left so important a pro- 
vision to implication. 

As stated by the référée in his opinion, the statutes of (ïeorgia 
and Texas are so unlike our statute as to make the décisions in 
thèse States of little value hère. In the Northern district of Texas, 
notwithstanding the décisions of the state court, it was held in 
Ee Coffman (D. C.) 93 Fed. 422, which was similar in its facts to the 
case at bar, that a bankrupt cannot hold as exempt crops growing 
on the homestead at the time of the adjudication in bankruptcy. 
This décision is in line with the décision of the suprême court of 
California in Horgan v. Amick, 62 Oal. 401, and Erickson v. Pater- 
son, 47 Minn. 525, 50 N. W. 699, and the récent décision of the 
97 F.— 35 
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United States district court of Oregon in Ee Daubner (D. G.) 96 
Fed. 805. 

In Morgan v. Kountree, supra, the question certiâed to the su- 
I^reme court of lowa by the trial judge was this: "Where tlie judg- 
ment debtor, wlio is a résident of this state, and the head of a 
family, is temporarily absent from lier homestead for one year, for 
the purpose of educating her daughter, and voluntarily exécutes a 
lease of the homestead to a tenant during the said period, are mon- 
eys due to the debtor from the tenant for the rent exempt from 
exécution against the judgment debtor?" The court answers this 
question — which was the only one before it in the case — in the af- 
firmative. The question there decided is not before this court, 
though the lowa case is the one perhaps mainly relied upon by 
counsel for the bankrupt. That court, after deciding the one ques- 
tion before It, proceeded to say that the growing crops would also 
be exempt, — a question which is now squarely befoi'e this court 
under a statute somewhat similar, but was not in the case before 
that court at ail. The court regrets, in the opening line of its dé- 
cision, considering the importance of the question certified, that 
the case was argued by counsel only upon one side. That is, I 
believe, always considered as désirable; and possibly, if the court 
could hâve had the benefit of argument upon both sides of the case, 
it might hâve côme to a différent conclusion, or, if not that, would 
hâve been enabled to keep more closely to the one issue submit- 
ted. It may be that the question submitted was correctly decided. 
That question is not before this court. Leaving the homestead for 
temporary purposes, as she might do, the rent reserved represent- 
ed the rental value of realty which was itself exempt by law. But 
growing Crops represent much more, to wit, capital and labor ex- 
pended in planting and tending the crop, which might be many 
times the rental value. I do not, theref ore, consider the case an 
authority in point, and, if it were, I should not feel at liberty to 
foUow it. 

Some cases decided by the suprême court of this state hâve been 
cited, but it is évident that this question bas never been before it. 
Among other cases, that of Phelps V. Rooney, 9 Wis. 70, is referred 
to. This is a leading case upon the point involved, though made 
by a divided court, Chief Justice Dixon delivering two vigorous dis- 
senting opinions, Rooney owned a building upon one of the prin- 
cipal business streets in ^Milwaukee, which was built for a store. 
He leased the basement ànd main floor for a store at a yearly rent 
of fljSCO, but resided, with his family, in the upper stories of the 
house. The question litigated was whether such a building could 
be regarded as the dwelling house of the debtor. The chief justice 
thought you might as well say that, if a man lived on a steamboat 
it made the steamboat his dwelling house, or if Diogenes lived in a 
tub it made the tub a dwelling house. But a majority of the court 
held it to be a dwelling house, and the entire building and ground 
exempt, and that the owner could not alienatethe same by mort- 
gage without the consent of the wife. There was no question in 
the case as to whether the rent received or due would be exempt 
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from exécution or garnishment, nor can I flnd that a question like 
the one decided in the lowa case bas ever been adjudicated in this 
state. The order of the référée is affirmed. 



In re BARBER et al. 
(District Court, D. Minnesota, Fourth Division. September 25, 1899.) 

No. 22. 

1. BANKRUPTcy— Fées of Rbfekee. 

The compensation of a référée in bankruptcy Is flxed by the statute, 
and will net be abated or diminished in a particular case because some 
of the duties whlch ordinarily would be discharged by the référée. In the 
holding of hearings and maliing of orders, were assumed by the judge, 
at the request of the parties, on account of the magnitude of the inter- 
ests involved, and the unusual character of the proceedings. 

3. Samb— "DiviDENDs" IN Bankkuptcy. 

A "dividend" in baniimptey is a parcel of the fund arising from the 
assets of the estate, rightfully aOotted to a creditor eutitled to share in 
the fund, whether în the same proportion with other creditovs, or in a 
différent proportion. 

3. Same^Paymenï of Skcuiîed Debt as Dividend— Commissions, 

Where real property of a banlirupt, inciimbered by a mortgage securing 
a séries of bonds in the handa of différent liolders, is sold by the trustée 
free of liens, pursuant to an order of the court of banlcruptcy on the péti- 
tion of tlie trustée and of the secured creditors, and the avails of sale 
brought into court for distribution, that portion of the proceeds whieb is 
pald over by the trustée to each bondholder, in satisfaction of his debt, 
Is a "dividend," vrithin the meaning of Banlir. Act 1S9S, §§ 40, 48, provid- 
ing for the compensation of référées and trustées in bankruptcy by com- 
missions on "suins to be paid as dividends." 
i. Same. 

Whiie a secured creditor may ordinarily collect his debt by foreciosure 
or sale, as if no bankruptcy were pending, yet if, without his request, and 
solely to realize a surplus for other creditors, tlie court directs sale of the 
property discharged from the incumbrance, his riglits must be conserved; 
and the satisfaction of his secured debt from the proceeds of such sale 
may not be regarded as a dividend, nor charged with commission. 

In Bankruptcj. On objections to final account of trustée in 
bankruptcy. 

Keith, Evans, Thompson & Fairchild, for bankrupts. 

Fred. B. Snyder, in pro. per. 

Gilflllan, Willard & Willard, for Hennepin Land Co. and First Kat. 
Bank of Minneapolis. 

W. C. Tiffany, for Trenton Banking Co. 

Cross, Hicks, Carleton & Cross, for First Xat. Bank of ïïazel- 
ton, Pa. 

W. J. Hahn, for Minnesota Loan & Trust Co. 

LOCHREN, District Judge. In this case the principal assets of 
the bankrupts consisted of a large and vahiable flouring-mill prop- 
erty, and other improved and income-producing real estate, in the 
city of Minneapolis, upon which the bankrupts had on June 1, 
1893, executed a mortgage (which was duly recorded) to the Min- 
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nesota Loan & Trust Company, as trustée, to secure the payment of 
bonds of thé same date, payable to said trustée or bearer, of the 
dénomination of f 1,000 each, to the amount of $542,000, which con- 
stituted the principal indebtedness of the bankrupts. The pétition 
in bankruptcy was filed August 27, 1898. At the flirst meeting of 
the creditors the bondholders appeared, and proved to the satis- 
faction of the référée that the value of their seeurity did not ex- 
ceed 26 per cent, of the amount of their claims ; and, to enable them 
to participate in the creditors' meetings, their claims were allowed 
at 74 per cent, of the amounts of the same; and they constituted 
more than nine-tenths of the claims of creditors taking part in 
creditors' meetings. Fred B. Snyder was by the creditors appoint- 
ed trustée in bankruptcy. Appraisers were appointed, and the en- 
tire estate was appraised at |177,208.54, including the real estate 
covered by said mortgage, which was appraised at |167,100. On 
May 6, 1899, the trustée in bankruptcy petitioned the court for 
leave to sell ail the real estate of the bankrupt at public sale, in- 
cluding the sale of said mortgaged real estate free and clear from 
the lien of the mortgage. AU the holders of said bonds appeared 
by their attorneys, and joined in asking the court to grant the pé- 
tition of the trustée in bankruptcy; representing, as did the trus- 
tée, that the real estate covered by the said mortgage would sell 
for better priées at such absolute sale than could be obtained by 
foreclosure of the mortgage and by separate sale of the equity of 
rédemption, and that the whole matter could thus be closed and 
disposed of in brief time, to the advantage of everybody. The pé- 
tition was therefore granted, and an order made directing the sale 
of ail of said real estate, free and clear from the lien of said mort- 
gage, at public auction, in parcels, after prescribed notice, and pro- 
viding, among other things, that any purchasers of any real estate 
covered by said mortgage should "be entitled to a crédit upon the 
purchase money to the aggregate amount of the dividends which 
will be payable ont of the same upon any of said bonds or coupons 
then held by said purchaser or purchasers, upon indorsements 
thereof upon such bonds and coupons, respectively." It was fur- 
ther Ordered that the proceeds of such sale be brought into court, 
and thereupon the lien of the said trust deed should attach to so 
much thereof as should remain after the court should ascertain and 
détermine the value of the equity of rédemption, and set the same 
apart for the gênerai creditors. The sale was accordingly made 
by the trustée in bankruptcy, and confirmed by the court' which 
also determined and set apart for the gênerai creditors the value 
of the equity of rédemption in the real estate covered by the mort- 
gage, and satisfled and canceled said mortgage. Every détail was 
agreed to by ail the parties concerned. The mortgaged real estate 
sold for sums aggregating, in the whole, $139,500, including the 
equity of rédemption, valued at |7,732.18, leaving for division 
among the bondholders |131,777.82. Other amounts were realized 
by the trustée from the estate, so that after payment of expenses 
of administration, aside from commissions to the référée and trus- 
tée, there remained for distribution to gênerai creditors, including 
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the value of the equity of rédemption aforesaid, $12,524.46. Among 
the purchasers of the said mortgaged real estate was the Hennepin 
Land Company, which was the owner of said bonds to the amount 
of |492,OiOO, and which purchased, of tlie same real estate, parcels, 
the purchase price of which amounted to |82,500, upon which it 
was credited with its dividend on said sum of |1.31,777.82, $68,- 
696.32, and paid in cash to the trustée $13,803.68. The final report 
of the trustée shows the amounts upon which commissions to the 
référée and trustée are to be computed, as foUows: 

Amount realizecl (less value of equity of rédemption) from sale of 
the mortgaged property, and payable to the hondholders pro 
rata $131,777 82 

Amount for division to gênerai creditors 12,52't 46 



$144,302 28 



And his report allows as commission to be paid to Orlando C. 
Merriman, as référée, $1,443.02, or 1 per cent, upon the aggregate 
amount applicable to dividends to the secured bondholders and to 
the gênerai creditors, and from which to pay the commissions. 
The allowance of this commission to the référée is objected to by 
the Hennepin Land Company, the créditer holding the largest 
amount of the said bonds, on the claim that neither the référée nor 
trustée is entitled to any commission on the moneys realized from 
the sales of the mortgaged real estate for the beneflt of the bond- 
holders, because of their mortgage lien or security, and that the 
commissions of the référée should only be |125.24, or 1 per cent, 
on the amount to be divided among the unsecured creditors. ït 
contends, further, that in any event the référée is not entitled to 
commission upon the sum of $08,696.32, being the dividend of the 
Hennepin Land Company as holder of bonds upon the sum of $131,- 
777.82 produced by the security, and which sum of $68,696.32 said 
Hennepin Land Company was credited upon its purchase of mort- 
gaged real estate upon indorsing the same as payment upon its 
bonds, and no part of which, therefore, actually passed through 
the hands of the trustée in bankruptcy. 

The hearing on the applications above mentioned might hâve 
been had before the référée, and ail the orders aforesaid could hâve 
been made by him; and the fa et that the judge, at the request of 
the parties, and because of the large amount involved, and the 
unusual character of the proceeding, consented to act in some mat- 
ters where the référée might hâve acted, in no way aiïects the right 
of the référée to commissions. His commissions, are fixed abso- 
lutely by the ternis of the act, and cannot be increased, how- 
ever inadéquate they may appear in view of the amount of serv- 
ices actually performed by the référée, nor diminished in the rare 
cases where they may seem to afford a very gênerons compensation 
for such services. The commissions of référées are flxed by sec- 
tion 40 of the act, which provides that they shall hâve "from es- 
tâtes which hâve been administered before them one per centum 
commissions on sums to be paid as dividends and commissions." 
The commissions of trustées are by section 48 of the act based up- 
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on the same "sums to be paid as dividends and commissions." It 
is apparent, therefore, that in any case the commissions of the réf- 
érée and of the trustée are to be computed on the same identical 
sums. The contention hère arises upon a dispute as to the projier 
construction and meaning of the word "dividends," as used in the 
above-quoted clauses of the act. The objecting créditer insists 
that a dividend, within the meaning of the law, is declared and 
paid on unsecured claims only (citing In re Ft. Wayne Electric 
Corp. [D. C] 94 Fed. 109), while the référée urges that ail moneys 
paid upon any claims of creditors which bave been voluntarily sub- 
mitted, by the creditors holding the same, for payment by and 
through the administration of the estate in the court of bankruptcy, 
are paid as dividends. The word "dividend" is a business term, 
applied to the division among stockholders of a fund arising from 
profits, or to the division among creditors of an insolvent of the 
fund arising from the assets of the insolvent's estate. In either 
case it is the fund that is divided and parceled ont among those 
who are entitled, and the part of the fund so allotted to a stock- 
holder or créditer is his dividend. Dividends upon profits may be 
apportiened at one rate to the holders of preferred stock, and at 
another rate to the holders of common stock. So, in insolvency, a 
créditer having priority may be paid in full, yet such payment is 
just as certainly his dividend or share of the fund as is the small 
percentage on his claim which the gênerai créditer may receive 
from the same fund; and, unless there is something in the act 
requiring a différent holding, the référée and trustée are entitled to 
commissions upon ail such dividends. If the word "dividend" 
could be construed as applying to a division of the debts, so that 
such commissions are to be allowed only in respect to such debts 
as are divided by being paid only in part, then, in a case like In 
re Sabine, 1 Nat. Bankr. News, 312, where, by good management of 
the référée and trustée, every claim was paid in full, thèse oificers 
would be entitled to no commissions. A dividend in bankruptcy 
is a parcel of the fund arising from the assets of the estate, right- 
fully allotted to a créditer entitled to share in the fund, whether 
in the same proportion with other creditors, or in a différent pro- 
portion. I think I hâve indicated the gênerai understanding of the 
meaning of the word "dividend," and 1 fail to discover anything in 
the act tending to show that it is used in any différent sensé. Sec- 
tion 64, relating to debts which hâve priority, strengthens my 
conclusion. That provides that the trustée shall pay ail taxes "in 
advance of the payment of dividends to creditors." This would 
exclude taxes from the category of dividends, but nothing else. 
The payment of debts having priority are payments to creditors 
from the fund arising out of the assets, of the amounts to which 
they are entitled, severally, — to each his proper dividend of the 
fund, under the terms of the act. Debts having priority must be 
examined by the référée upon proofs, and allowed or disallowed 
like other claims. It might happen that, af ter the payment of 
debts of the three first classes having priority, the remainder of 
the fund will be insufficient to pay in full the wages of workmen, 



IN EE BAEBEB. 551 

clerks, and servants of the fourth class, and that tlie référée must 
aseertain the dividends that can be paid to creditors having prior- 
ity of that class by a per centum computation. In ail cases he 
must ascertain and déclare the dividends to be paid to creditors 
having priority, as well as to others, and put thera ail upon the 
"dividend sheets"' which he must deliver to the trustée as required 
by the first clause of section 39. Thèse dividend sheets constitute 
the trustee's only warrant for paying money to any creditor. Sec- 
tion 571, providing that "whenever a claim shall hâve been recon- 
sidered and rejected in whole or in part, upon which a dividend 
has been paid, the trustée may recover from the creditor the 
amount of the dividend received upon the claim if rejected in 
whole, or the proportional part thereof if rejected only in part," 
is just as applicable to claims of a class having priority as to claims 
of any other kind, and supports the construction I hâve given to 
the word "dividend" as employed in the act. As before suggested, 
the misconstruction of this word seems to hâve arisen from the 
mistaken idea that the word "dividend," instead of relating to a 
division of the fund according to the rights of the several cred- 
itors, of whatever classes, has some fanciful relation to such of 
the debts as are not paid in full. But the fund is the thing which 
is divided, and the dividends are the parcelings to the creditors 
from that fund. Section 65a, which is usually referred to as sup- 
porting the idea that payments to unsecured creditors having no 
priority are the only dividends contemplated by the act, does not 
imrport to cover ail dividends, but only directs how the dividends 
of that part of the fund applicable' to the one gênerai class of 
claims having neither priority nor security shall be coraputed, de- 
clared, and paid. The provisions of the other subdivisions of the 
same section (65) are applicable only to dividends to that same 
gênerai class of creditors, as the matter of dividends to creditors 
whose claims hâve priority is fully covered by the provisions of the 
preceding section (64). That the word "dividend" had in the act 
of 1867 the meaning hère clainied for it is very obvious. Rev. St. 
U. S. §§ 5101, 5102. Had the congress intended that the word 
should hâve a différent meaning in the act of 1898, that intention 
would hâve been plainly expressed, as it is well understood that, 
in construing statutes, référence to other statutes on the same 
subject affords the most reliable aid. 

Having ascertained the scope and meaning of the word "divi- 
dend" as employed in this act, it remains to be considered whether, 
in the administration of an estate in bankruptcy, there may be cir- 
cunistances under which payments to secured creditors of moneys 
coming into the hands of the trustée, and into the referee's ac- 
counts of the estate, upon sale by the trustée, agreeably to orders 
of the court of bankruptcy, of the property pledged or mortgaged, 
— the moneys being paid to the secured creditors as the avails 
realized from their securities, — can or ought to be treated and 
regarded as "dividends," in respect to which rights to commis- 
sions in favor of the référée and trustée attach. Wliile the act is 
intended to enforce the jjayment of debts having priority, as well 



562 97 FEDERAL REPORTER. 

as gênerai unsecured debts, through the administration of estâtes 
of insolvents in courts of banlcruptcy, it is not framed with any 
spécial view to tlie enforcement of the securities for tlie benefit 
alone of the secured creditors. Nor does it seem to contemplate 
the interférence with or any enforcement of such securities by the 
trustée, çr upon his motion alone, except for the purpose of real- 
izing from the property pledged or mortgaged some moneys, which, 
after discharging the incumbrance, will go into the fund arising 
from the gênerai assets, and beneflt the unsecured creditors, wheth- 
er entitled to priority or not. The trustée may, by order of the 
court of bankruptcy, pay olï the incumbrance, or sell the property 
subject to the incumbrance; or, if the conservation of équitable 
rights require such action, the same court has doubtless the power 
to order the absolute sale of the property free from and discharged 
of the incumbrance, taking care of the rights and equities of the 
secured creditors în the disposition of the moneys realized by such 
sale. Ordinarily a secured creditor may, at his option, refrain 
from invoking the assistance of the court of bankruptcy, and pro- 
ceed to collect his debt from the securities, by sale, foreclosure, or 
other procédure conformable to law and to the contract, as if no 
bankruptcy was pending, and then, if a portion of the debt remains 
unsatisfled, it may be proved and allowed as an unsecured debt. 
Or, if the security is inadéquate, he may, without enforcing it, hâve 
its value ascertained in one of the other ways indicated in the act, 
and, such value being treated as a crédit, bave the balance of his 
claim allowed, and receive his dividends thereon. If a secured 
creditor refrains from asking or invoking the aid of the court of 
bankruptcy to enable him, through its offlcers and its exercise of 
jurisdiction, to turn his securities into cash, then, although the 
court, for the beneflt of the unsecured creditors, should use its 
équitable power to the extent of selling the incumbered property 
free and discharged of the incumbrance, assuming to care for the 
équitable rights of the secured creditor in its disposition of the 
moneys arising from the sale, there would seem to be reason for 
holding that the moneys going to the secured creditor under such 
circumstances only came into the case incidentally, as the resuit of 
the effort to realize and obtain other money for the unsecured cred- 
itors, and that it should not be regarded as any dividend, or char- 
ged with any commissions. It is doubtless true, and for obvions 
reasons, that, in ail cases where improved real estate is mort- 
gaged, the amount for which it can be sold on foreclosure, subject 
to the year's equity of rédemption before the purchaser can hâve 
possession, added to what that equity of rédemption will produce 
if sold separately, will not equal the amount for which the same 
property can be sold if full title and possession can be given at 
once. This is especially true where, as in this case, the principal 
real estate covered by the mortgage is a large and extensive iiour- 
ing mill, with ail the modem machinery and appliances for the 
manufacture of flour in such quantity that the principal markets 
of the world must be canvassed for its sale. Purchasers at a fore- 
closure sale only would not know whether they would get the mill 
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or rédemption money at the end of the year following the sale, nor 
to what extent the property, by careless usage and want of repair, 
might deteriorate in that time. A separate sale of the equity of 
rédemption wonld be measurably unproductive, as no one could 
easily forecast the resuit of investing the necessary capital and 
making the arrangements for carrying on such a business, if it 
must close at the end of one year. In this case the secured cred- 
itors, — the bondholders, — in their own interest, sought and invoked 
the aid of the court of bankruptcy in the making of this sale, 
whereby they realized upon their security more than they could 
bave expected through foreclosure, and without the expense and 
delay of that remedy. Their equities were preserved, and by in- 
cluding the equity of rédemption in the sale the best results were 
at the same time realized for the unsecured creditors. After deter- 
mining and apportioning to the gênerai fund of the estate that 
pai't of the proceeds of the sale which it was agreed fairly repre- 
sented the equity of rédemption, the remainder, as realized from 
the security, had to be ajqjortioned and assigned to the several 
bondholders,- — to each his dividend from that fund. The fact that 
in this case they agreed that the whole of that fund — the sum of 
ail their dividends from it — sliould be paid to an agency of their 
own sélection, for division and apportionment among them, made 
no différence. The spécial fund arising from the security was ob- 
tained, not by the action of the creditors converting the security 
into money according to the terms of the mortgage, and the law in 
respect to foreclosure, but through the jurisdiction of the court of 
bankruptcy, invoked for that purpose by the secured creditors, and 
under the orders and procédure of that court carried into effect by 
its officers, the référée and trustée. The payment of that fund to 
the parties entitled was the payment to each bondholder of his 
dividend of that fund upon his claim which had been proved and 
allowed. The fact that the Hennepin Land Company, as purchaser 
of parcels of the mortgaged property, was permitted to defer the 
payment of the purchase price until the "dividend" to which it was 
entitled as bondholder from the security fund was ascertained, and 
then allowed to receive that dividend by taking a crédit for it on 
such purchase price, was a mère matter of convenient offset. It 
received in that way its dividend from that fund, precisely the same 
as if it had paid over the money on the purchase, and received it 
back as dividend. It is properly the basis of commission to the 
référée and trustée, whether paid the one way or the other. That 
arrangement rested entirely on the order of the court, even though 
its convenience may hâve been suggested by a provision contained 
in the mortgage. The sale of the property was in no sensé a fore- 
closure of the mortgage, but an absolute sale of ail rights in the 
property under the equity power of the court, exercised on the 
motion of ail the interested parties, with the view of obtaining the 
most money the property would bring, for division among the cred- 
itors, secured and unsecured, according to their respective rights 
and equities. The provisions of the mortgage relative to proced- 
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ure in case of its foreclosure were wholly; immaterial in respect to 
this sale. 

The case of In re Slevin, 4 Dill. 131, Fed. Cas. No. 12,942, has no 
bearing. There the sale was made by the trustée named in the 
inortgage, and the assignée in bankruptcy, who would hâve been 
entitled to receive only any surplus af ter the payment of the mort- 
gage debt, joined in the deed. But there was no surplus, no money 
whatever to be administered by the court of bankruptcy, and he 
was properly held entitled to no commission. Hère the entire fund 
was obtained through the action of the court «f bankruptcy, whose 
officers alone made the sale and administered the fund; paying 
the avails of the security directly to the bondholders, and entirely 
disregarding the trustée named in the mortgage. The mortgage 
was functionless in the proceeding, except as it showed the extent 
of the rights and equities of the bondholders which were entitled 
to the protection of the court. The payments to the bondholders 
were of their dividends or allotments of the fund produced in the 
court of bankruptcy through the exécution of its orders by its ofû- 
cers upon the motion or request of the secured creditors, and the 
référée and trustée are entitled to commissions on such dividends. 
Such sale, when agreed to by ail the parties, was doubtless with- 
in the equity powers of the court of bankruptcy. Ex parte Christy, 
3 How. 292, 315. It enabled the mortgagees or bondholders to 
realize with greater speed the avails of the security than could 
hâve been done by foreclosure under the terms of the mortgage, 
and of the law under which the creditors might bave acted. But 
there la nothing in the law which excludes the référée from com- 
missions upon dividends to any class of creditors from a fund ob- 
tained through the action of the court alone, and the services of 
its officers, when such action and services hâve been invoked by 
such creditors. The commission of the référée is therefore allowed 
at the sum of |1,443.02, as stated in the final account flled by the 
trustée. 



In re KENNEY. 

(District Court, S. D. New York. November 14, 1899.) 

1. Bankruptcy— Dissolution of Liens — Pbooebds of Execution. 

Under Bankr. Act 1898, § 67f, provWing that "ail levies, judgments, at- 
tachments, or otlier liens obtained through légal proceedings against a 
person who is insolvent, at any time within four months prior to the 
filing of a pétition in bankruptcy against him, shall be deemed null and 
void In case he is adjudged a bankrupt," where, within four months be- 
fore the filing of a pétition in bankruptcy against an insolvent judgment 
debtor, an exécution has been issued and levled on his Personal property, 
and sale made, the proceeds of such sale remalning in the sherifC's hands 
at the tinie of the adjudication, do not belong to the judgment creditor, 
but to the eetate of the bankrupt, and the court of bankmptcy has power 
and jurisdictlon to order the aheriff to pay over such proceeds to the 
trustée in bankmptcy when appoiuted. 
3. Samb— Obstructive Suits. 

Where, at the time of an adjudication in bankruptcy, the sheriff held 
in his hands the proceeds of a sale on exécution of the property of the 
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bankriipt, levied witliin four mouths prior to the filing of the pétition in 
bankruptcy, and therefore annulled by the adjudication, and Avas ordered, 
after due liearing of ail parties concemed, to pay over sueh proceeds to 
tlie trustée wlien appointed, and tliereafter tlie judgment créditer flled a 
l)ill in equity in tlie United States circuit court to enjoiu tlie sherifï from 
payiug the nioney to tlie trustée, and to re(iuire liim to pay it to com- 
plainant, Wd, tliat sucli bill was obstructive, and witliout merits, and an 
atteiiipt to oust the jurisdiction of tlie court of bankruptry, and consti- 
tuted uo reason why the sheriff should not be requiretl to obey the order 
of the latter court. 

3. Same — Partner as to Crbditors Oni.y— Individuai, Pétition. 

Where no actual partnership exista between two persons, one of wliom 
carries on business in bis own name partly on capital loaned by, the 
other, a pétition in bankruptcy, based upon liabilities incurred in such 
business, is properly brought against the ostensible owuer of the business 
alone; and his trustée in bankraptcy will be entitled to the stock in trade, 
or the proceeds of its sale, without regard to the tact that the person 
wlio loaned the capital may hâve incurred the responsibilities of a partner- 
as regards creditors. 

In Bankruptcy. 

Sticknej, Spencer & Ordway, for trustée in bankruptcy. 
George Eell and S. L. Sauiuels, for judgment créditer. 
Pliilip J. Britt, for sheriiï. 

BKOWN, District Judge. Tliis is niainly a rehearing of tlie mat- 
ter decided by me in July last (In re Kenney [D. C] 95 Fed. 427), 
upon which an order was eutered on July 20th continuing a previous 
order restraining the slierliî from paying to E. H. Clark, a Judgment 
créditer of the bankrupt, tlie sum of |12,451.0!), the proceeds of a 
sale on exécution of the baukrupt's goods. That order further di- 
rected the sheriff to pay those moneys to the trustée of the bank- 
rupt upon his appointment and qualification. The présent liearing 
is upon an application for a resettlement of that order for the pui'- 
pose of striking ont this last (clause, on the ground that it was not 
asked for in the moving papers, and accordingly was not properly 
considered by opposing counsel on tïie former motion, and that the 
order is in fact beyond the authority of the court. The trustée hav- 
ing in the meantime been appointed and qualifled, a further appli- 
cation in his behalf lias been niade on notice to the sheriff and the 
judgment creditor, for an order directing the sheriiï to pay over the 
proceeds of the exécution sale to the trustée, as previously ordered. 
Both applications were directed to be heard together. 

The objections made to grauting the order asked for are prjnci- 
pally those raised upon the previous hearing, although they are now 
more fully elaborated in the briefs submitted, and some further ob- 
jections are presented requiring considération. 

The pétition in involuntary bankruptcy was filed April 13, 1899, 
and the défendant interposed an answer denying insolvency and 
the act of bankruptcy alleged. Upon the trial of the issue by the 
court, although the main facts were found as alleged, an amendment 
of the pétition by the introduction of an additional petitioning cred- 
itor was deenied expédient, and an additional creditor having there- 
after joined in the pétition and further objections thereto being 
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■withdrawn by the défendant, he was adjudged a banljrupt on the 
12th of July. 

The défendant was in the fur business in this city, and on March 
C, 1899, judgment was recovered against him in the state suprême 
court by E. H. Clark for the sum of |20,906.66. On the same day 
exécution thereon was issued to the sheriff, under which on March 
15th the defendant's stock of goods was sold bv the sheriff, realizing 
the net proceeds of $13,451.09. On April 13th after the filing of 
the involuntary pétition in bankruptcy, the petitioning creditors ob- 
tained an order directing the sheriff and said Clark, the judgment 
creditor, to show cause before this court on April 18th why the sheriff 
should not be enjoined froni paying over any portion of the pro- 
ceeds of sale until the appointment of a trustée, or the furthér order 
of the court; and "why the petitioners should not hâve such further 
or différent order or relief in the premises as to the court shall seem 
meet." By this order the sheriff was also restrained from paying 
over the proceeds until the hearing and décision of the order to 
show cause. The hearing on this order was postponed by consent 
of the parties from time to time until the décision of the court on 
the question of the adjudication in bankruptcy, wherenpon the ques- 
tion of a stay was argued and submitted by counsel for the petition- 
ing creditors and by counsel for Clark, the judgment creditor. The 
latter also submitted an aflfidavit, dated July 5th, from which it ap- 
peared that one Léon Abbett had commenced an action in the su- 
prême court against Clark, Kenney and the sheriiî, to déclare Clark's 
judgment fraudulent and void, and that a temporary injunction had 
been therein obtained against the sheriff restraining him from pay- 
ing Clark the proceeds of said sale, and that this injunction had 
been vacated on the day the pétition in bankruptcy was flled. In 
the brief then submitted in behalf of Mr. Clark, it was argued that 
the proceeds of the sale in the sheriff's hands had become the prop- 
erty of Mr. Clark, the judgment creditor, and were no part of the 
bankrupt's estate over which the court had jurisdiction; that sec- 
tion 67 applies only to pending process and not to consummated 
process or executed process, and that property held adversely by 
third parties cannot be taken from them except by a plenary suit. 
In this hearing on the merits, the notice of motion for further re- 
lief was sufficient for the order made, if that order was correct. 

1. There is no doubt that by the law of this state, moneys col- 
lected by a sheriff through a sale on exécution are in a certain sensé 
the property of the plaintiff, provided the proceedings are valid (Nel- 
son V. Kerr, 59 N. Y. 224; Bank v. Eltinge, 40 N. Y. 391, 395; Wehle 
V. Conner, 83 N. Y. 231), but not completely so, nor subject to levy 
against him until paid over (Baker v. Kenworthy, 41 N. Y. 215; 
Turner v. Fendall, 1 Cranch, 134). But the exécution creditor is 
not entitled to the spécifie moneys, nor can he maintain any action 
against the sheriff for not paying them over, until either the return 
day of the writ of exécution has passed, or the sheriff has made re- 
turn of the writ. Not until then can the creditor hâve either pos- 
session, or the right of possession. The sheriff is not the mère agent 
of the creditor, but an oflicer of the law as well, who may pay the 
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money into court along with the return of the writ. K^elson v. Kerr, 
supra; Turner v. Fendall, 1 Cranch, 134-137. 

Under the act of 1867, and under tlie présent act except for the 
provisions of section 67, the right of the exécution créditer to re- 
cover thèse moneys could not hâve been interfered with in the prés- 
ent case; but sinee the passage of the act of 1898, every judgment 
créditer issuing exécution and procuring a levy and sale, does so 
subject to the contingency that his proceedings may be nullified 
and ail the lien or préférence that he might otherwise acquire be 
avoided by a pétition in bankruptcy filed against the debtor within 
four months, followed by an adjudication. Subdivision f of section 
67 provides not only that the levy, exécution, etc., in that case shall 
be deemed nuU and void, but that the property affected by the levy 
shall be deemed wholly discharged and released from the same, and 
shall pass to the trustée ; and further that 

"Tlie court may order the right under such levy to be preserved for the 
beneflt of the estate, and such conveyance thereof to be made as shall be 
necessary," 

Provided that nothing therein shall destroy or impair the title ob- 
tained by such a levy, by the bona flde purchaser for value. This pro- 
vision, as observed in the previous décision, shows incontestably, as 
It seems to me, that no préférence can be acquired by a levy and 
sale within four months of filing the pétition in bankruptcy; but that 
though the bona flde purchaser at the sale will be protected, the 
proceeds must stand in lieu of the property sold (In re Franks [D. C] 
95 Fed. 635); and that the judgment creditor's "right under such 
levy" will pass to the trustée in bankruptcy. By the terms of the 
act, moreover, the court is expressly authorized tq order the "right" 
of the judgment créditer "under the levy" to be transferred and 
conveyed to the trustée. This is properly accomplished by ordering 
the sheriiï to pay over the proceeds. In re Fellerath (D. C.) 95 Fed. 
121. 

Against thèse clear provisions of section 67, the objection that 
thèse moneys belong to the judgment creditor and that the court 
bas no power or authority to order the sheritE to pay them over to 
the trustée, seems to me without force. The cases cited under the 
act of 1867 are inapplicable, not only in conséquence of the différ- 
ent express provisions of section 67 of the act of 1898, but because 
those décisions themselves are limited to cases of third persons in 
possession of property, who hâve at least some color of title, or 
adverse interest. But Mr. Clark, the judgment creditor, at the 
time the pétition in bankruptcy was filed, was not in possession 
of thèse proceeds; nor had he then acquired any right of posses- 
sion; nor could he then hâve maintained any action against the 
sheriff for the recovery of the proceeds, since the exécution had not 
been returned, nor had the time for returning it expired. Such 
right as he had previously acquired was not consummated or com- 
plète. It is the sheriff, moreover, and not Mr. Clark, who is to pay 
over thèse moneys to the trustée, because the sheriff alone is in pos- 
session of them. The sheriff has no adverse interest against such 
payment, and he is not, therefore, within the cases cited. In re 
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Baudouine (D, C.) 96 Féd. 536. The proceeds represent the bank- 
rupt's property, and before Mr. Clark's title and right to the pos- 
session of the money became consummated, the entire basis of his 
claim was swept away by the pétition in bankruptcy and the pro- 
visions of section 67f. When the restraining order was made, there- 
fore, Clark, under the law applicable, had not even color of title to 
thèse proceeds; and he had neither possession, nor right of pos- 
session. To such cases the décisions cited under the act of 1867 hâve 
no application. Smith v. Mason, 14 Wall. 419, 20 h. Ed. 748 ; In re 
Black, 1 N. B. R. 353, 364, Fed. Cas. No. 1,457. 

The décision in the case of In re Easley (D. C.) 93 Ped. 419, was 
based on the view that section 67f applies only to involuntary 
pétitions; whereas that was a case of à voluntary proceeding. 
This, on the contrary, is an involuntary proceeding, expressly em- 
braced in clause f of that section. To my previous rulings on thèse 
points I must, therefore, adhère. 

2. A further objection is raised that Léon Abbett, one of the 
original petitioning creditors was in reality a partner, at least as 
respects creditors, in Kenney's business; that Abbett is solvent; 
that the présent proceeding in bankruptcy against Kenney alone 
upon the liabilities of this business, is, therefore, irregular; that 
the trustée appointed in this proceeding is a trustée of Kenney in- 
dividually, and not of the flrm of Kenney & Abbett, and that such 
a trustée is not entitled to the firm assets, from which the moneys 
in question were derived. Amsinck v. Bean, 22 Wall. 395, 404, 405. 

The facts in référence to the relation of Abbett to Kenney were 
developed upon the trial as to Kenney's insolvency, as above stated, 
and seem not to bave been previously known to creditors. Under 
an agreement between them dated September 9, 1897, Abbett 
agreed to permit a debt owing to him by Kenney to remain as an 
investment in Kenney's business to the amount of $27,828.83, and 
"at the risk of the business," on the agreement that 

"On the 15th day of August, 1902, said Abbett should be entitled to reeelve, 
If Kenney's business sbould prove profitable, In addition to the amount above 
named a sum équivalent to 10 per cent, of the net profits of the business." 

There is no express provision in the contract for the payment of 
interest, or any other compensation for the use of this money for 
about five years, except "a slim équivalent to 10 per cent, of the 
net profits of the said business," as above stated. This is followed 
by the provision, 

"That nothing berein contained shall be deemed, considered or to be con- 
strued to constitute a co-partnership between the parties hereln, anything 
contained to the contrary notwlthstanding;" 

and considering that there is no agreement that Abbett shouia 
share in the prolits as such, but that the profits were to be merely 
the measure of his compensation for Kenney's use of the money, 
or Abbett's forbearance of the debt, I greatly doubt, taking thèse 
provisions together, whether the parties to the agreement should 
be deemed partners even as to creditors. The case seems to be pre- 
cisely within the décision of Kichardson v. Hughitt, 76 N. Y. 55, 
and subséquent cases, Cassidy v. Hall, 97 N. Y. 159, 169; Hackett 
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V. Stanley, 115 N. Y. 625, 631, 22 N. E. 745; Bank v. Gallaudet, 122 
N. Y. 657, 25 N. E. 909. It is not necessary, however, to décide that 
question hère. Kenney and Abbett ceitainly were not partners as 
respects each other; and even if for tlie purposes of tins case it 
be assumed that Abbett was a partner as respects creditors, his 
liability as such was only a personal liability to them, and their 
remédies against him will be in no way afîected by this proceed- 
ing. The agreement gave Abbett no property interest in tlie busi- 
ness assets of Kenney, and none of the rights of a partner therein; 
because by the contract between them ail such rights are expressly 
exduded. In re Pierson, 10 K. B. R. 107, Fed. Cas. No. 11,153. 
The assets remained the sole property of Kenney. The estate is 
necessarily the individual estate of Kenney only; and ail his debts, 
whether belonging to his business or outside of it, are alike prov- 
able against thèse assets and ail his other property, as one indi- 
vidual estate. Abbett cannot call him to account as a partner and 
he could not hâve a receiver appointed in any attempt to wlnd uj) 
Kenney's business. The varions provisions of section 5 of the 
bankruptcy act, as respects partners, show that it bas référence to 
a partnership between the parties, where there may be both joint 
and individual assets, and not a partnership as to creditors only, 
without anv possible joint estate. See In re Downing, 3 N. B. R. 
748, Fed. Cas. No. 4,044. 

Even if Abbett, therefore, were assumed to be a partner as to 
creditors, I think the bankruptcy proceeding in this case was pro])- 
erly brought against Kenney only: (a) Because Kenney alone is 
the owner of the property; there is but one estate, and that the 
individual estate of Kenney, and a trustée of Kenney alone could 
take it; (b) because Abbett has no rights as a partner against Ken- 
ney, or in the assets of his business; (c) because the remedy of 
creditors against Abbett, is a personal remedy only; and (d) their 
remédies are in no way affected by this bankruptcy proceeding. 

3. On the part of the sheriiï, it is further objected, that since 
the former hearing and décision, the judgment creditor, Clark, 
has flled a bill in equity in the United States circuit court of this 
circuit against the sherifî and the trustée for the purpose of enjoin- 
ing the sheriff from paying ôver the moneys to the trustée and de- 
creeing that they be paid to the complainant, and that the sheriff 
has been served with a subpœna in equity upon the bill of coni- 
plaint, against which the sheriff is entitled to protection. The 
grounds of the suit are the same as those above considered. An 
affldavit on behalf of the sheriff further states that a suit in the 
State suprême court has been brought against him and otliers by 
said Abbett in référence to said moneys, and that an attachment 
also against said Kenney in favor of said Abbett, issued out of 
the suprême court of the state of New York, and exécutions against 
said Kenney, were in his hands prior to the flling of the pétition 
in bankruptcy for more than sufticient to exhaust the moneys in 
his hands. 

The attachment and exécutions last referred to are manifestly 
subséquent to Clark's exécution, and bave no color of claim against 
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the proceeds of sale. As respects the equity suit by Abbett, it is 
sufScient to say, that with the papers submitted on this motion is 
a consent by Abbett tbat the nioneys in question be paid to tlie 
trustée. 

The bill in equity flled by Clark in the United States circuit court, 
is an obTious attempt to oust this court of its proper jurisdiction, 
which it had aequired of the subject-matter in controversy prier 
to the filing of the bill, and which was in due course of adjudica- 
tion. The complainant had appeared before this court, as he had a 
right to do in the défense of his asserted rights, submitted an affl- 
davit, and was fully heard by counsel on the previous hearing, as 
he has been again heard now. If aggrieved, he had, and still ha s, 
a further remedy by appeal, or pétition of review on ail the points 
raised. If in any case such a bill could be entertained, no facts 
seem to justify it hère. No preliminary injunction has been ob- 
tained or sought; though the case is emphatically one for a pre- 
liminary injunction if there were any merits in it. I must regard 
that suit, therefore, as merely obstructive and without merits, 
which should not be suffered to delay the enforcement of the statu- 
tory right of the trustée to the payment of the moneys in question 
for the beneflt of the gênerai creditors. Even should that suit be 
ultimately successful, the sheriff would not be harmed thereby, 
since the judgment would protect him in making payment under 
the order of this court, by directing the decree to be satisfled by 
the co-defendant alone, the trustée, who will hâve received the 
money. The appeal from this order, which will doubtless be taken, 
will, moreover, settle ail the questions raised by the bill in equity; 
so that if this order is afflrmed, that suit will in effect be also dis- 
posed of; while if no appeal be taken, the matter will be res judi- 
cata as against the complainant. 

An order may be entered directing that the moneys in question 
be paid to the trustée, to whora ail daims of Clark, the judgment 
créditer under said levy, shall be deemed transferred and conveyed. 



In re VAUGHAN. 

(District Court, S. D. New York. November 18, 1899.) 

Bankrdptct— Dissolution of Liens— Voldntart and Involuntary Cases. 

Banltr. Act 1898, § 67f, provlding that "ail levies, judgments, attach- 
ments, or other liens, obtained tlirough légal proceedings against a per- 
son wlio is insolvent, at any time witiiin four months prior to the ïïiing 
of a pétition in bankruptcy against him, shall be deemed null and void 
in case he is adjudged a banlcrupt," is to be construed as applying to 
voluntary as well as involuntary cases, since section 1, cl. 1, déclares that 
" 'a person against whom a pétition has been flled' shall include a person 
who has flled a voluntary pétition"; and a levy of exécution on personal 
property is dissolved by an adjudication of the debtor, as a voluntary 
baulîi'upt within four months thereafter, although the suit in which the 
exécution issued was begun more than four months before. 

In Bankruptcy. On motion for stay, and delivery of property by 

sheriff. 
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Alexander Thain, for exécution creditor. 
Charles M. Hough, pro se. 

BKOWN, District Judge. On November 4, 1899, an adjudication 
of bankruptcy was made upon tlie voluntaiy pétition of tlie bauk- 
rupt. On tlie daj- previous tlie sherifï levied upon a considérable 
aniount of personal property under an exécution in favor of Eob- 
inson in a suit wliich was begun more than four niontlis before tlie 
pétition in bankruptcy. ïliis levy is souglit to be set aside as null 
and void under section 67f, and section 1 (1). 

The construction given by this court to subdivision f of section 
67 in connection with section 1 (1), from almost tlie beginning of the 
administration of the act, has been, that it applies alike to both 
voluntary and involuntary proceedings; and in a number of cases 
of voluntary proceedings, liens under circumstances like the prés- 
ent hâve been held by me to be null and void, and their enforce- 
ment enjoined. I must adhère to this practice, notwithstanding 
some récent décisions to the contrarv. In re O'Gonnor (I). C.) 95 
Fed. 943; In re De Lue (D. C.) 91 Fed. 510; In re Easley (D. G.) 1)3 
Fed. 419. The opposite décisions (In re Richards [D. C] 95 Fed. 
258; In re Fellerath [D. C] 95 Fed. 121; In re Brown [D. 0.] 91 
Fed. 359; In re Friedman, 1 Nat. Bankr. Xews, 208; Manufactur- 
ing Co. V. Mitchell, Id. 262) seem to me more in harmony both with 
the text and the purpose of the bankrupt act. 

Xo Sound reason has been suggested, nor can I imagine any sound 
reason wliy a levy sliould be set aside upon an involuntary pétition, 
and not upon a voluntary one. The relation of the exécution créd- 
iter to other creditors, to the bankrupt, and to his estate, is the 
same in both cases; and the préférence acquired by the creditor 
if the levy is not set aside, its conséquent injury to other creditors 
and its subversion pro tanto of the manifest intent and policy of 
the bankrupt act, are in both cases precisely the same. Xotliing 
in the bankrupt act elsewhere countenances any such distinction 
in the resuit of a voluntary and an involuntary proceeding. In 
every other particular the final resuit of each is the same. 

As respects creditors, one of the niost important and manifest 
objects of the bankrupt act is to prevent préférences and to secure 
an equal distribution of the assets, in spite of any action, inaction 
or collusion of the bankrupt. The four months clauses of the act 
were evidently introduced in furtherance of this purpose; and it 
is not crédible that the application of thèse clauses could hâve been 
intended to dépend upon the immaterial circumstance whether the 
bankruptcy proceeding was initiated by a voluntary or by an in- 
voluntary pétition. If such a distinction were adopted, the cred- 
itor's préférence by a levy, would dépend wholly on the bankrupt's 
option; if he thereafter filed a voluntary pétition he would estab- 
lisli the préférence; if he reported the facts to creditors who filed 
an involuntary pétition, the préférence would be set aside. Thus 
an oi)en door would be given for préférences ad libitum of the niost 
important and injurious character at the mère option of the bank- 
97 F.--38 
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rupt alone — a resuit precisely opposite to the évident intent of the 
law. 

A construction leading to results so incongruous and subversive 
of one of the main purposes of the act in avoiding préférences, 
could only be admitted under the strictest necessity. No such ne- 
cessity, as it seems to me, can be said to exist when section 1 (1) 
déclares that: 

" 'A person against whom a pétition bas been filed' shall include a person 
who lias flled a voluntary pétition," 

— thus apparently making obligatory the opposite construction. 
Keading this provision with section 67f, the act becomes harmo- 
nious and consistent and its chief objects are secured. 

That this construction of subdivision f of section 67 may more 
or less supersede the application of subdivision c, seems to me, 
in view of the composite structure of the act (Coll. Bankr. p. 383; 
In re Friedman, supra), to be of minor importance as compared with 
the préservation of one of the main purposes of the act. Some- 
what similar instances of overlapping provisions occur both in the 
revenue and even in the criminal sections of the Kevised Statutes. 

The stay should be granted. 



In re WAXELBAUM. 

(District Court, S. B. New York. November 18, 1899.) 

Bankrui'tcy— jDRisDrcTroN— Pkoof of Rbsidbnce. 

Where tlie allégation of a voluntary pétition in bankruptcy as to the 
résidence of the proposed bankrupt within the district is eontested. and 
It is shown that, until a few years before, he resided and did business 
In another state, that he is still in the employ of a business firm in that 
State, and that he spends part of his time in the one state and part in 
the other, the burden is on the petitioner to prove his alleged change of 
résidence by satisfactory évidence. 

In Bankruptcy. On motion to set aside an adjudication in vol- 
untary bankruptcy and dismiss the pétition. 

Joseph Fried, for the motion. 

H. Joseph and Arthur Furber, for bankrupt. 

BEOWN, District Judge. The bankrupt's voluntary pétition was 
flled on April 14, 1899, stating that he had had no place of business 
in the city of New York or elsewhere during the six months pre- 
ceding, but that he résides at 119 East Foi'ty-Seventh street within 
this county, and has resided there for the greater part of the six 
months next immediately preceding. Adjudication as a bankrupt 
folio wed, and a référence to a référée, before whom considérable 
testimony was taken, as well as testimony by commission in Maçon, 
Ga., tending to show that the défendant was not a résident within 
this county, as alleged. The direct testimony of the witnesses on 
this point is very conflicting. The bankrupt is unmarried. Until 
a few years ago he was in business at Maçon on his own account, 
and resided with his mother there. He is still in the employ of 
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a business firm in Maçon, for which he lias a gênerai power of 
attorney, spending his time partly in Georgia, and partly in New 
York. He testifies that for three years past bis résidence lias been 
hère. 

The burden of proof is upon him to show satisfactorily tbe alleged 
change of résidence. I agrée with the referee's report, that with 
this burden of proof upon him, and in the conflict in the testimony 
of witnesses, the fact that the bankrupt registered his name as a 
voter at Maçon in the spring of 1898, and that his poil tax of one 
dollar was regularly paid there until the following autumn, should 
prevent flnding any such change of résidence as to authorize bank- 
ruptcy proceedings within this district. 

The pétition is, therefore, dismissed. 



In re DIETZ. 
(District Court, S. D. New Yorlî. November 16, 1899.) 

1. Bankruptcy — Discharge — Buying Off Opposition. 

Where a creditor wlio bas flled spécifications in opposition to tbe dis- 
charge of a banlirupt is induced to withdraw the same, and suffer the dis- 
charge to be granted, in considération of part payment of bis elaim luade 
to him by a frieud of the banljrupt, it is a fraud upon the act, and ground 
for vacating the discharge, although done without the procnrement or par- 
ticipation of the bankrupt, if he was privy to tbe arrangement and con- 
sented to it. 

2. Same — Withdraw al of Bpecifications — Notice to Creditors. 

Where creditors of a bankrupt lile spécifications in opposition to his 
application for disebarge, and otber creditors rely upon the same as repre- 
senting thelr own objections, and instruct their attomeys to co-operate 
with tbe attorneys of tbe objecting creditors in opposing tbe disebarge, 
ail parties being well aware of thèse facts, and the creditors wbo bave 
tiled spécifications withdraw tbe same, and allow the discharge to pass 
as unopposed, without notice to tbe other creditors, the discharge wlU 
be vacated and the case reopened on motion of tbe latter. 

In Bankruptcy. On motion to vacate order granting bankrupt's 
application for discharge. 

Joseph Rosenzweig and Stillman F. Kneeland, for the motion. 
Max D. Steuer, opposed. 

BllOWN, District Judge. This is an application to vacate the 
discharge of the bankrupt granted on July 19, 18!)9, on the ground 
that it was corruptly procured by the payment of |200 to an opposing 
creditor as a considération for withdrawing his objections to the dis- 
charge. 

The adjudication was made on the bankrupt's voluntary pétition 
on February 25, 1899. Seven creditors proved daims. Among them 
was the petitioners' for the amount of $4,029.91 and a claim of 
Feigenbaum & Schweiger for |1, 690.37. Max Schweiger, a partner 
in the last-named firm, was chosen trustée by the creditors, the prés- 
ent petitioners voting for him. Upon the bankrupt's application 
for a discharge in April, spécifications in opposition to the discharge 
were flled by Feigenbaum & Schweiger only, although the attorneys 
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employed by Groen & Bro., petitioners, were instructed to co-operate 
with the attorneys of Feigenbaum & Schweiger ia opposing the dis- 
charge. Considérable testimony was taken before the référée to 
whom the spécifications were referred. On the 7th of July a written 
withdrawal of the spécifications was filed with the référée, and there- 
upon on the report ôf the référée a discharge was granted on July 
19th. 

The Tarions aflfidavits submitted upon the présent pétition show 
that Feigenbaum & Schweiger received |200, being about 10 per cent, 
of their claim, and two other creditors a like percentage, from one 
Blumberg, a cousin of the bankrupt's wife, for an assignment of their 
respective claims to him and the withdrawal of the objections to the 
discharge. The money was first lodged with a depositary, under an 
agreement made by the attorneys of Feigenbaum & Schweiger, who 
thereupon withdrew the objections, suffered the discharge to be 
granted unopposed, on the motion of the bankrupt's attorney, and 
thereaf ter received the money as agreed from the depositary. 

There is no doubt as to the payment of the money. That appears 
from the affidavit of Mr. Schweiger himself . But it is contended that 
the bankrypt neither procured this paymént nor had any knowledge 
of it, and was not in any way privy to it. The bankrupt makes oath 
to this eflect, as thoroughly and as variously as possible. Mr. 
Schweiger indeed makes affldavit to certain circumstances leading 
to the contrary inference, as that during the negotiations the bank- 
rupt was seen by him in the elevator coming down from the ofBce of 
his attorneys, though this is denied by the bankrupt. The whole 
amount paid by Mr. Blumberg for the assignment of thèse claims was 
1500. He had acted previously to some extent as a banker for the 
bankrupt, and he states that the payment of this money was purely 
voluntary and as a gift, and as a conséquence of his interest in the 
bankrupt, and his wish to make some use of him, and to rid himself 
of the annoyance of further examination in the bankruptcy proceed- 
ing. 

There is no doubt that if the opposition of the créditer is bought 
off through the procurement or privity of the bankrupt, it is such 
fraud upon the act as would warrant vacating the discharge, the fact 
itself being prima facie évidence that the bankrupt was not entitled 
to it. Tuxbury v. Miller, 19 Johns. 311; In re Douglass (D. G.) 11 
Fed. 403, 406;' In re Palmer, 14 N. B. E. 437, Fed. Cas. No. 10,678; 
Blasdel v. Fowle, 120 Mass. 447; Bell v. Leggett, 7 N. Y. 176. The 
gênerai subject was very fully considered in the case last cited, and 
it was declared to be 

"Of no conséquence that the arrangement was made between the creditors 
of the bankrupt and a third person without the Intervention or knowledge of 
tlie bankrupt." 

Ail such arrangements are to be condemned, as at variance with 
the policy of the bankruptcy acts, whether expressly prohibited by 
statute or not (Smith v. Bromley, 2 Doug. 696), and as injurions to ail 
creditors, because calculated 

"To suppress inquiry and to protect fraud and concealment from successful 
disclosure and development, ♦ » ♦ and to give the bankrupt a benefit 
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désignée! for the honest insolvent, and wliich tlie fraudulent debtor by sound 
justice and express proyisions ot the statute was prohlbited from receiving." 

In the case of Ex parte Briggs, 2 Low. 389, Fed. Cas. No. 1,808, 
where a surety of the bankrupt upon an attachaient bond paid the 
debt to a créditer who was opposing the bankrupfs discharge on his 
own account and wholly without the banknipt's knowledge or privity, 
it was held that the discharge was not vitiated. Judge Lowell, how- 
ever, expressly avers that that was an exceptional case; and he adds; 

"I do not intend to say that payment by a friend actually made in belialf 
of the debtor with his knowledge is not prohibited, nor that very slight évi- 
dence would not afCect hlm with participation." 

It is not necessary for me to make any ruling in this case on the 
effect of a withdrawal of opposition procured without any actual or 
constructive knowledge or participation by the bankrupt. I am not 
satisfied that such was the présent case. Though the verbal pro- 
testations are very strong to this effect, the circumstances ail point 
to a contrary conclusion. Not indeed that the bankrupt personally 
was an active participant, for no doubt he was not ; but his prior Per- 
sonal relations to Blumberg, as well as through his wife, the improba- 
bility that this sum of |500 would hâve been advanced by him in 
the manner stated without the bankrupfs indirect privity, the fact 
that the money was lodged with a depositary, to be turned over only 
after the discharge was granted, and the course of practice necessary 
to procure such a withdrawal and a discharge of the bankrupt through 
the bankrupfs attorney upon such a withdrawal, show that the 
transfer of thèse claims to Blumberg had nothing of the character of 
a mère purchase of them for what they might be worth, but was a 
very carefully planned and systematic means for procuring the with- 
drawal of the opposition, and thereupon the bankrupfs discharge; 
and such a procédure could not well take place without the privity, 
concurrence and knowledge of the bankrupfs attorney, as to which 
nothing appears in the opposing affidavits. 

Another circumstance also makes it peculiarly proper that this 
case should be reopened, namely; that in the conduct of the proceed- 
ings, the spécifications in opposition to the discharge flled by Feigen- 
baum & Schweiger were relied upon by the petitioners as representing 
their own objections and under which their attorneys were acting 
conjointly. Tliey had no notice of the application for discharge and 
were not heard. Strictly they were not entitled to notice of hear- 
ing since they had not interposed independent objections; but con- 
sidering the relations of Mr. Schweiger as trustée for ail, and the 
knowledge of ail parties of their reliance upon thèse spécifications 
and participation in the opposition, as shown by the record, good 
faith requires that the proceedings should be reinstated to the situa- 
tion immediately prior to the withdrawal. 

The order of discharge should be vacated, and the matter remitted 
to the référée for further hearing in behalf of the petitioners upon 
the spécifications previously filed, which may be adopted by them. 
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In re McOORMIOK. 
(District Court, S. D. New York. November 17, 1899.) 

1. Bankbuptcy— JuRisDicïioN — Rbquiring Sukeendeb of Pbopbbty ht Bauk- 

RDPT. 

A court of baakruptcy has authority to order the bankrupt to pay over 
to the trustée money in liis liands wbieli belongs to bis estate in bauk- 
ruptcy, and to enforce bis obédience by eoramitment as for contempt; but 
this power sbould be cautiously exercised, and only in Cases where the 
bankrupt's présent possession of the money, aud his rétention of it in 
willful disobedlence of the order, are proved beyond a reasonable doubt. 

2. SaME— PrACTICE— EXAMINATION— COMMITMBNT. 

Where a. bankrupt, haying been ordered by the refeyee to pay over to 
his trustée a sum of money allèged to be in his possession and to belong 
to his estate in bankruptcy, déniés his présent possession of the money, 
and attempts to explain its loss by a-story which, though dilflcult to be- 
lieve, is not Impossible, nor an obvious fabrication, he may be ordered 
before the Judge for further examination as to whether or not he bas 
made a full diselosure of the facts; and if satisUed that his story Is false, 
the court will order coinmitment. 

In Bankruptcy. 

George W. Wingate, for trustée. 
Eugène Sweeney, for bankrupt. 

BKOWIN, District iJudge. Application ha,a been made to this 
court under section 2, subds. 13, 16, to punish the bankrupt for not 
complying wlth two orders of the référée made on the examination 
of the bankrupt before him in regard to his property, and directing 
the bankrupt to pay the sums of |l,500 and |450 respectively to the 
trustée. 

There can be no doubt of the authority of the court to enforce 
obédience to ail "lawful orders" and to punish contempts by virtue 
of the provisions above referred to. As such punishment may in- 
volve imprisonment, however, this power should be cautiously ex- 
ercised, and in cases only where willful disobedience by the bank- 
rupt is proved beyond reasonable doubt, as in a criminal case. 

As respects the sum of léSO, which the référée ordered the bank- 
rupt to pay the trustée, I do not think the évidence is sufficiently 
clear to warrant an enforcement of the order by commitment. 
The bankrupt testifies that he gave that money to his clerk for 
renewing his stock in trade while he was sick at home. His busi- 
ness would apparently require a renewal of stock; the money was 
drawn from his bank about three weeks before the business was 
sold ont; and his testimony on this point is not disproved, nor is 
it in itself so improbable, as to authorize its rejection as a fabrica- 
tion. In re Mooney, 15 JST. B. E. 456, Fed. Cas. No. 9,748. 

As respects the sum of |l,5O0 ordered to be paid to the trustée, 
the explanation given by the bankrupt that he carried that money 
in his trousers pocket for some two or three weeks until he lost 
it by having his pocket picked upon an Eighth avenue car, after a 
visit to Coney Island, though quite possible in itself, is accompa- 
nied by such improbable circumstances stated by him as occurring 
before and after, that it is difflcult to be credited. I think it bet- 
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ter to pursue the course indicated by Judge Drummond (In re 
Salkey, 11 N. B. E. 516, 521, Fed. Uas. No. 12,254) to direct the bank- 
rupt to be brought before me for further examination as to wheth- 
er or not he bas made a full disclosnre of the facts. 

An order to that efîect niay be entered and the further considér- 
ation of this application is reserved. 

(Xovember 29, 1809.) 

The accoimt of the |1,500 given by the banknipt not being a crédi- 
ble one, as given before the référée, I bave spent nearly a day in a Per- 
sonal examination of him in court; his statements increasc the 
previous contradictions, and his explanations are hardly bettei' than 
might be expected of a lunatic, or an imbécile, or of a nian without 
memorj-. My examination was largely directed to testing him in 
thèse regards; and I find he is not sulïering any mental disjibility, 
and his memory is sufficiently précise and exact in whatcver h(ï 
seems interested in explaining. My conclusion is that his stoi'v is a. 
fabrication, and that he conceals the |1,500 and should be comniittcd 
nntil payment. 



MURKAY V. BEATi. 

(District Court, D. Utah. Xovember 13, 1809.) 

No. 101. 

], BANKRUPTCY— JURISDTCTIOK— SUITS BY TllUSTKE. 

jJankruptc.v Act 1898, § 23b, providin.s tlmt "siiits by tbc trustée .shall 
only be l)rDUglit or proaecuted in the eoiirts M-hero tlie hauknipt might 
hâve broiiKht or prosecuted tliem if proceediiiss in bankniptcy liad not 
been institute<l." is to be strictly constnied, as being a li mi ration upon 
the gênerai grant of jurisdiction to the courts ot baulvniptey in other parts 
■of the act; and this provision applies only to siiits uiion enuses of action 
•originallj' vested in the banlinipt, and whieh he might hâve maintained 
if tliere had been no adjudication in bankvnptey, and not to suits upon 
causes of action created by the bankruptcy procei'dings, or vesting 
originally in the trustée as trustée. Of the latter the courts of bankruptcy 
hâve jurisdiction. 
2. Samb— BiT.L IN Equity— Showixg Jcrisdiction. 

On demurrer to a bill in eqiiity brought in the court of bankruptcy by 
a trustée in banki'uptcy to quiet his title to s. part of tlie assets of tlie estate 
in bankruptcy as against a claini of tlic défendant, where tlie bill did not 
atïiimatively sliow that the right of action was one vestiug originally in 
the trustée, or that it was not one originally accruing to tlie banknipt 
hlmself, lidd. that the demurrer should be sustalned, with leave to the 
plaintiff to tile an amended bill. 

In Equity. On demurrer to bill in eiprity flled by plaintiff as a 
trustée in bankruptcy. 

W. E. Hutchinson, for plaintiff. 

W. T. Gunter and Ephraim Hanson, for défendant. 

MAESHALL, District Judge. The plaintiff, as trustée of the 
estate of a bankrupt, instituted this suit to (]uiet his title to a part of 
the assets in bankruptcy against a claim of the d(>fendant. A de- 
murrer bas been interposed to the bill ou the ground of a waut of 
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jurisdiction in the court. Tlie question raised is important, and has 
been differently answered by tlie several courts before which it has 
corne. 

Among the powers conferred by section 2 of "An act to establish. 
a uniform system of banliruptcy throughout the United States," ap- 
proved July 1, 189S, on the district courts of the United States as 
courts of bankruptcy, is authority to "cause the estate of banlirupts 
to be collected, reduced to money and distributed, and détermine 
controA'ersies in rehition tliereto, except as herein otherwise pro- 
vided." Section 2, subd. 7. In the absence of some limitation on 
this grant of power, the district court, having assumed the adminis- 
tration of the banlîrupt estate, would hâve jurisdiction of suits to dé- 
termine ail adverse claims thereto. This jurisdiction would rest upon 
the same principle as that of a court, which has taken charge of 
property through its receiver, over suits relating to that property, 
or to property rights vested in the receiver. Porter v. Sabin, 149 
U. S. 473, 13 Sup. et. 1008; White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 
1018. The court of bankruptcy is chargea with the administration 
of the bankrupt's estate. It must cause it to be reduced to money 
and distributed. It is évident that under its orders expense must be 
incurred, either in the ordinary administration of the estate, or un- 
der the power to "authorize the business of bankrupts to be conduct- 
ed for limited periods by receivers, the marshals or trustée, if neces- 
sary in the best interests of the estâtes." Section 2, subd. 7. If the 
title to real property of the estate be clouded by an adverse claim, 
it would ordinarily be necessary to détermine that claim before the 
property could be reduced to money. If the court of bankruptcy can- 
not entertain such a suit, it might be that by the decree of another 
court the entire property of the estate, in view of which expense had 
been incurred, would pass ont of its hands. This resuit is at vari- 
ance with the established principles regulating the administration 
of property by courts of equity. It is only to the extent that con- 
gress has clearly so provided that it can be held to be the law. Ail 
presuniptions are the other way. 

But the jurisdiction granted by subdivision 7 of section 2 of the act 
is expressed to be "except as herein otherwise provided." Section 
23b is doubtless referred to. That section provides: 

"Suits by the trustée shall only be brought or prosecuted in the courts 
■where the bankrupt, whose estate is being admlnistered by such trustée, might 
hâve brought or prosecuted them if proeeedlngs in bankruptcy had not been 
instituted, unless by cousent of the proposed défendant." 

Since the grant of power to courts of bankruptcy should be liber- 
ally construed, in order that the act may hâve the bénéficiai effect 
intended, and be capable of harmonious exécution, section 23b (an 
exception to that grant) should be strictly construed. In Epps v. 
Epps, 17 111. App. 196, tlie court said: 

"It would seem that the same pollcy which dictâtes a libéral construction 
of the statute In ftirtherance of its gênerai beneflcial purpose would necessl- 
tate a restricted consti'uction of an exception by which its opération is Um- 
ited and abridged." 
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In U. S. V. Dickson, 15 Pet. 141-1G5, the suprême court of tlie 
United States liad under considération a statute allowing receivers 
of tlie public money 1 per cent, on the money recei\-ed, as compensa- 
tion for clerk liire, receiving, safe-keeping, and transmitting of sncli 
money. To tliis was added a proviso "that tlie wholo amount wliicli 
any receiver of public moneys sliall receive, under the provisions of 
this act, shall not exceed for any one year the suni of .$3,000." It 
was held that the proviso limited the sum to be annually retained by 
each individual receiver, and not by the incumbents of the office, 
where there were more than one within the year. In delivering the 
opinion of the court, Mr. Justice Story said: 

"We are led to the gênerai rule of law wliicli bas always prevailed, and 
become consecrated almost as a maxim in tlie interprétation of statutes, that 
where the enacting clause is gênerai in its language and objects, and a proviso 
is afterwards introduced, that proviso is construed strictly, and talies uo case 
out of the enacting clause which does not fall fairly within its terms. In 
short, a proviso carves spécial exceptions only out of the enacting clause, and 
those who set up such exceptions nuist establish it as being within the words 
as well as within the reason thereof." 

Without any violence ro the language of section 23b, it may be 
construed as relating wholly to suits which the bankrupt might hâve 
brought if there had been no adjudication in bankruptcy, — to rights 
of action once existing in the bankrupt. As so construed, it leaves 
a substantial opération te the grant of jurisdiction in section 2, subd. 
7. If the bankrupt, within four months before the flling of a pétition 
in bankruptcy, or after the flling of the pétition and before the ad- 
judication, shall hâve transferred any of his property with intent to 
defraud his creditors or to prêter any creditor, or has permitted any 
créditer to gain a préférence through légal proceedings, and the 
transfer or proceeding is taken with knowledge of tlie intent to 
prêter, it is voidable by the trustée. A gênerai assignment of the 
bankrupt's property for tlie beneflt of his creditors would, under 
similar circumstances, be voidable. The right of action would uever 
hâve been in the bankrupt. In the instances stated, except the first, 
it is only as against a trustée in bankruptcy that the fraud would be 
possible, and the right of action would be an original one in the 
trustée. A suit brought to avoid such a transfer or préférence, and 
to recover the property transferred, is not one which the bankrupt 
"might hâve brought or prosecuted * » * jf proceedings in bank- 
ruptcy had not been instituted," and therefore is not one of the suits 
contemplated in section 23b. That section nmst be restricted to 
suits to enforce rights of action once existing in the bankrupt, and 
vested in the trustée xjursuant to the adjudication in baidcruptcy. 

The authorities on this question are not harmonious. The con- 
clusion hère reached is supported by the following cases: In re Gut- 
willig (D. G.) 90 Fed. 481; In re lirooks (D. G.) 91 Fed. 508; Carter 
V. Hobbs (D. 0.) !)2 Fed. 594; Lowell, Bankr., p. 411. In the case of 
In re Sievers, 91 Fed. 306, Judge Adams, in a strong opinion, held that 
section 23b did not apply to suits brought in the district court, but 
only to suifs in the circuit court. This holding was not necessary, 
however, to a décision of the case before him. The case was aflirmed 
on appeal, sub nomine Davis v. Bohle, 34 C. 0. A. 272, 92 Fed. 325, 
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without noticing this question. In Burnett v. Mercantile Co. (D. C.) 
91 Ped. 365, and in Mitchell v. McClure, Id. 621, it was held that the 
court of bankruptcy liad no jurisdiction to entertain a suit by a trus- 
tée to recover property transferred by the bankrupt in fraud of his 
creditors. In the flrst case cited it is said: 

"It Is arguée! that because the bankrupt cannot maintain a suit to set iiside 
a eonveyance as traudulent, made by himself, therefore the provision quoted 
(loes not apply in a case lilîe this. But this Is a question of jurisdiction,— a 
(iuestion ot the right to détermine, not of the principles to obtain in reaching 
a détermination. If the banlîrupt himself brought the suit, he could not 
lie turned eut of court on the question of jurisdiction." 

It is rather a question of ascertaining the intent of congress as ex- 
pressed in section 23b. The word "suits" is used. The context 
shows that the suits contemplated were those in vindication of the 
bankrupt's rights of action. The ordinary canons of statutory con- 
struction, as applied to this section, require tliat it should not be ex- 
tended beyond its plain purport. Kyan v. Carter, 93 U. S. 78. In 
Bernheimer v. Bryan, 35 C. 0. A. 592, 93 Fed. 767, the court of ap- 
peals answered in the négative the f ollowing question : 

"Did the district court, as a court of bankruptcy, hâve jurisdiction to try 
the title to the goods Involved in this controversy by summaiy proceedings, 
seizure of the goods, and a rule to account entered agalnst the adverse claim- 
ant?" Page 598, 35 C. C. A., and page 780, 93 Fed. 

This answer left intact the question hère presented. Under the 
bankruptcy act of 1867, the jurisdiction of the court of bankruptcy 
of suits like the présent one was undoubted, and yet it was held by 
the suprême court of the United States that the matter could not be 
decided summarily on motion or pétition. Smith v. Mason, 14 WaU. 
419. As was said in Marshall v. Knox, 16 Wall. 551, 556 : 

"We thlnk that It eould not hâve been the Intention of congress thus to 
deprive parties elaiming property, of which they were In possession, of the 
usual proeesses of law In défense of thelr rights." 

So far as the court went beyond this question in argument, the 
opinion is merely dictum. The same question was presented and 
similarly decided by the same court in Camp v. Zellars, 36 C. C. A. 
501, 94 Fed. 799. 

Goodier v. Barnes (C. C.) 94 Fed. 798, is cited in support of the de- 
murrer. That was a suit in the circuit court, and not in the court of 
bankruptcy. In the opinion it is said: 

"A persuasive argument, sustained by several récent décisions, can be ad- 
vaneed In favor of the jurisdiction of the district court in thèse cases; but this 
conclusion, if afQrmed, wlll not ald the complalnant." 

The case does not support the demurrer. 

Other cases might be noticed in which it has been held that the 
court of bankruptcy has no jurisdiction by summary proceedings to 
détermine adverse claims of tliird parties to the property of the bank- 
rupt estate, but, for the reasons before stated, they leave unaiïected 
the question hère presented for décision. No summary proceeding 
is hère attempted. The usual process of the court is invoked. 

If the bill is examined in the light of the distinction drawn be- 
tween rights of action of the bankrupt transferred by the adjudiea- 
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tion in bankruptcy to the trustée, and of which the court of bank- 
l'uptcy would hâve no jurisdiction, and rights of action original in 
the trustée, of which it bas jurisdiction, it will be seen that it does 
not affirmatively appear that the right of action did not originally 
accrue to the bankrupt. It is not alleged that the property was con- 
veyed by the bankrupt in fraud of bis creditors, or with intent to cre- 
ate a préférence. Tlie nature of the adverse claiin is not stated. 
The court is of limited jurisdiction, and the piaintifl who invokes 
that jurisdiction must afflrmatively state the facts necessary to its 
exercise. The demurrer will be sustained, with lea^'e to the plaintiiî 
,to file an amended bill within 10 days. 



In re HIRSCH et al. 
(District Court, S. D. New York. November 8. 1899.) 

1. Bankruptcy — OrrosiTioN to Dischabge — Bdrden of Proof. 

Creditors opposlng the banknipt's application for discliarge on tlie 
ground of liis liaving concealed property from his trustée in banla-uprcy 
must establisli tlie fact by satist'actory and sufflcient évidence, or their 
opposition will be overruled and the discharge granted. 

3. Same— Omittikg Property from Scfieddle. 

It is no ground for refusing a bankrupt's application for discharge that 
he omitted to list in his schedule a leasehold interest in really, under a 
yearly lease, where there is no évidence that the use of the property 
was worth more than the rent. 

3. Same— JuKiSDicTiON— Partnekship ob Individual Pétition. 

Under Bankruptcy Act 1898, § 5a, providing that a partnership may be 
adjudged bankrupt "duriug the continuance of the pai-tnership business, 
or after its dissolution and before the final settlement thereof," there 
is no final settlement of the aft'airs of the flrm until Its debts are paid, 
or in some other way extinguished; and hence an adjudication luay 
be made upon the voluntary pétition of the partners, alleging that there 
are flrm debts remaining unsatistted, notwithstauding the fact that tlipi-e 
are no assets of the flrm to be administered, though an Individual pétition 
will also lie. 

In Bankruptcy. On opposition to bankrupt's application for dis- 
charge. 

Benno Loewy and Charles Goldzier, for bankrupts. 

E. G. Benedict and L. A. U. Zinke, for opposing creditors. 

BROWN, District Judge. The discharge of the above bankrupts 
is opposed (1) upon the ground that the court has no jurisdiction, 
where, as in this case, the application is for the adjudication of u 
partnership and there are no assets; (2) on the ground that assets 
of the firm were concealed and that various false oaths hâve been 
made in regard thereto. Although thèse objections are mutually 
exclusive of each other, I shall briefly consider each. 

The pétition, signed by ail the co-partners, was ûled on October 
27, 1898, stating that the bankrupts composed the firm of S. Hirsch 
& Sons; that the flrm had been dissolved, but that no final set- 
tlement of its affairs had been made; that they were insolvent; 
that the flrm had no assets whatever; that Solomon and Seligman 
Hirsch had no individual debts; that the flrm debts (stating them) 
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amounted to above |15,000, and that Adolph Hirsch owed one in- 
diYidual debt of P7.o0 only, and that each of the co-partners lias 
only a small amount of individuàl property, ail of which is claimed 
to be exempt. 

The évidence shows that the flrm of S. Hirsch & Co. carried on 
the fur business in Mercer street, New York, for several years prier 
to May 7, 1888, when the firm failed. On that day confessions of 
judgment were entered up in favor of several relatives and their 
attornej', npon which their leviable stock was sold by the sheriff 
on exécution, and bought in by one Meyers of Philadelphia, who 
thereafter continued the business at the same place for about a 
year, having the bankrupts in his employ. The rest of the assets 
of the flrm were conveyed by a gênerai assignment made on May 
7, 1888, to an assignée in behalf of the creditors, under which a 
dividend was paid, and the assignée discharged. About a year 
after the fâilure a similar business in furs was started in Greene 
street by Rosa Hirsch, the wife of Seligman Hirsch, ^nd the niother 
of Adolph and Solomon, with another son Simon as her partner, 
under the name of Hirsch & Co. That business has been contin- 
ued up to the présent time. The bankrupts were employed in this 
business; Adolph and Solomon were evidently its gênerai man- 
agers; their mother gave little personal attention to it, and the 
other partner Simon, was a deaf mute who took but a very sub- 
ordinate part. The objecting creditors claim that the business of 
Hirsch & Co. is in reality the business of the old flrm of S. Hirsch 
& Co., that is, of the bankrupts who now seek their discharge. 
The alleged false oaths occur in the évidence of the bankrupts 
denying this claim. 

1. The évidence is not sufficient to justify the contention of the 
opposing creditors. The creditors présent no évidence on the sub- 
ject except the évidence of the bankrupts themselves and of Mrs. 
Hirsch ; and while there are more or less minor inconsistencies and 
contradictions in détails, they ail agrée on the gênerai facts, that 
prior to the failure of the flrm in 1888 Mrs. Hirsch had loaned to S. 
Hirsch & Cto. from time to time moneys amounting to about |5,000, 
for which the judgment was confessed to her, but upon which she 
had received nothing; that about a year following the failure the 
new business was started upon $1,200 capital supplied by her, and 
|200 supplied by her son Simon; that the bankrupts put no capital 
in the new concern, and had no interest in it except as employés. 
The notes upon which the confession of judgment was given were 
produced and proved, running back to 1884. There is no évidence 
whatever going to show that the money put into the new concern 
came from any of the bankrupts. The circumstances indicate 
strongly that everything belonging to the bankrupts was swept 
away in the failure of the year before, by the assigùment, and the 
sales on exécution. The exécution in favor of their own attorney 
was only about half satisfled, as appears by the sheriff's return. 
The exécution in favor of Mrs. Hirsch was returned nulla bona, 
and there is no évidence showing that she ever received anything 
upon her judgment. The circumstance mostly relied on to dis- 
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crédit Mrs. Hirsch's claim as to her advancing $1,200 to start the 
new business, is lier testimony tbat tiiis came from her saviags 
which she had made from time to time, but which she had not de- 
posited anywhere, but liept about her. Unsatisfactory as tbis is, 
even making allowance for the différent habits of différent people, 
it is not suftieient to discrédit ail the testimony in the case, when 
the other circumstances are considered, and particularly the long 
period of 11 years during which the new flrm bas conducted its 
business in that name, perfectly openly and with the ostensible 
relation of ail the parties fully kuown, and unchallenged by any 
one. ïhe principal opposing créditer has during nearly ail this 
time continued his business with the new flrm as before, selling 
them goods, and receiving payment in the name of the new flrm, 
and he must bave understood how it was formed. The checks he 
received were signed by Solomon Hirsch as attorney. He obtained 
a judgment for his claim in the month following the failiire, and 
he had opportuiiity by examination in supplementary proceedings 
11 years ago, had he chosen to seek it, to ascertain ail that was as- 
certained in thèse proceedings. Notwithstanding this, no such 
suggestions or doubts as are now raised were ever mootcd. If 
mère suspicions were to be indulged, I see no reason why the good 
faith of the présent opposition might not bequestioned with as 
much reason as the genuineness of the new flrm established in 
18S9. Unless the new business was started with assets of the b;ink- 
rupts, drawn from the old concern, or with new funds contribnted 
by them, which the évidence fails to show, there are no grounds in 
this case for holding any of the property of the new concern to be 
assets of the bankrupts. The objections founded on the relations 
of the new flrm to the bankrupts are, therefore, overruled. 

2. It is further claimed that a lease of the house in which Selig- 
man Hirsch and his family live, at a rental of $50 a month, should 
hâve been stated in the schedules, The lease was only for a year, 
and there is no évidence that the premises were worth more than 
the rent. No reason appears for holding that the omission to state 
this tcnancy was either intentional or fraudaient. 

3. Finding then that there were no assets of the flrm, the ques- 
tion is presented whether the adjudication and discharge of the 
bankrupts in a joint proceeding by them as partners can be sus- 
tained under the act of 1898. Under the former act of 18lJ7, it was 
ruled in this district that a flrm proceeding shouid not be sus- 
tained where there were no assets at the time of tbe pétition. 
This was based in part on the peculiar wording of the act of 18G7. 
In re Crockett, 2 Ben. 514, Fed. Cas. No. 3,402; In re Hartough, 3 
K B. E. 422, Fed. Cas. No. 6,164; Hopkins v. Carpenter, 18 N. B. 
E. 339, Fed. Cas. No. C,686. In other districts there were divers 
adjudications, the majority being in favor of upholding the joint 
proceedings. In re Williams, 1 Low. 400, Fed. Cas. No. 17,703; 
Hunt V. Pooke, 5 N. B. E. 101, Fed. Cas. No. 6,890; In re Noonan, 
10 N. B. R. 330, Fed. Cas. No. 10,292; In re Waite, 1 N. B. R. 373, 
377, Fed. Cas. No. 17,044. 

The language used in the présent act seems to me to hâve been 
designed to put an end to this doubt, since it authorizes a part- 
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nership to be adjudged bankrupt "after its dissolution and before 
the final settlement thereof ." Section 5a. The pétition allèges the 
fact pf dissolution, and that tbere bas been no final settlement of 
the firm affaii-s. The proof shows the existence of debts to a con- 
sidérable amount unpaid; and incontestably, it seenas to me, there 
is no "final settlement" of the business of a "firm, until its debts are 
paid or in some way extinguished, by the statute of limitations, or 
otherwise. The décisions to this effect under the présent law seem 
to me to be fully justifled by the terms of the act of 1898 (In re 
Leyy [D. C] 95 Ped. 812; In re Altman [D. C] 95 Fed. 2G3, 264, 
last sentence; Id., 1 Nat. Bankr. News, 358; In re Freund, 1 Nat. 
Bankr. News, 105); although in my own judgment a partner may 
at his option proceed upon his individual pétition for his own ad- 
judication and discharge without référence to the other partners, 
as under the act of 1867 (In re Abbe, 2 N. B. E. 75, Fed. Cas. No. 
4; In re Marks, Fed. Cas. No. 9,094; Crompton v. Conkling, 15 N. 
B. R. 417, 420, Fed. Cas. No. 3,408; Id., 9 Ben. 225, Fed. Cas. No. 
3,407), where ail are insolvent and there are no firm assets what- 
ever, inasmuch as partnership debts are ail several, as well as 
joint. In re Meyers (D. 0.) 96 Fed. 408; In re Laughlin, Id. 589; In 
re Winkins, 2 N. B. E. 349, Fed. Cas. No. 17,875; In re Downing, 
3 N. B. E. 748, Fed. Cas. No. 4,044. There is nothing in the prés- 
ent act or rules necessarily excluding this course in such a case; 
it préjudices no one; and it is recommended by its simplicity and 
convenience in often avoiding the useless burden of proceeding ad- 
versely and by publication against an insolvent partner who may 
be inimical, or whose whereabouts may be unknown, and whose 
présence in the cause, real or constructive, would not be of the least 
beneflt to creditors. 

The spécifications are not sustalned, and the discharge of the 
bankrupts should be granted. 



In re MORROW. 

(District Court, N. D. California. October 4, 1899.) 
No. 2,798. 

BaNKKUPTCY— OPPOSITtON TO DiSCHAKGB— CONCEALMBNT OF ASSETS. 

The omission of a banlirupt to inelude particular property in liis scliedule 
of assets will not be ground for refusing his application for discharge, 
where such omission was not caiised by a fraudulent latent to conceal the 
property from his trustée, but was the resuit of a mistalte of law or of 
fact, or of an honest, though eiToneous, belief that he had no available 
Interest in the property. 

In Bankruptcy. On application of bankrupt for discharge, and 
opposition of creditors thereto. 

Nancy J. Morrow, the bankrupt, by the will of her deceased father took an 
interest to the extent of one-seventh in certain parcels of his real estate and 
in his Personal property. She made four several conveyances to Frederick 
Hewlett, by which she purported to convey to him ail her right, title, interest, 
and distributive share in the property of the said décèdent; Hewlett at the 
same time acknowledging that he took the conveyances as security for a cer- 
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tain promissoiy note for $8,000 made by Nancy J. Morrow, and payal)lc to 
himself and another as executors o£ ttie estate, and to seeure any and ail 
otiier indebtedness of hers to said estate, and agreed to reeonvey to lier upon 
the discharge of sucli indebtedness "at any time before or upon tlie final 
distribution of said estate." Afterwards a similar deed was made, conveying 
to Hewlett the baukrupt's interest in one particular parcel of real estate, 
which was intended to hâve been included in the original couveyances, but 
w^as omitted by mistake. Thereafter the executor.s of the estate paid to Hew- 
lett, as the assignée of the bankrupt, her distributive share of the uioneys 
then in their hands, and the same was applied in réduction of lier indebtedness 
as recited in the agreemeut to reeonvey. After tliis, but before tiie iiuid dis- 
tribution of the estate, Hewlett, by two several deeds, in wliieh Nancy .T. 
Morrow joined, conveyed to two other porsous the interest and shares whicli 
she had conveyed to him in two parcels of the real estate in qiu>stiou, and, 
upon receiving the considération tlierefor, applied the same in further réduc- 
tion of the indebtedness of Morrow to the estate. Upon final settlement of 
the estate a decreo of distribution was made, by which ail the distributive 
share of Nancy J. Morrow was assigned to Hewlett, as grantee of her deeds, 
exeept as to the two parcels already conveyed away to otliers. After this 
decree, upon pétition for partition previously flled, the court made an order 
for partition by commissiouers, who in due course reported, inter alia, that 
they had allotted to Hewlett the above-mentioned promissory note of Nancy 
J. Morrow, and the real estate described In the schedule of property whicli 
she ttled with lier voluutary pétition in bankruptcy herein. Sucli allotment 
was made subject to such charges for owelty of partition and expenses as 
left a balance of $400 stiU due and unpaid on said note of the bankrupt. The 
report of the commissiouers was eonfirmed, and the partition made by them 
adjudged to be valid and final. The other facts of the case, so far as they 
bear on the question of the bankrupt's application for discharge, sufflciently 
appear in the opinion of the court. 

Edward C. Harrison, for bankrupt. 

Chickering, Thomas & Gregory, for opposing creditors. 

DE HAVEN, District Judge. The parties to this proceeding 
hâve, in addition to other matters, stipulated as a fact: 

"(12) That said Nancy J. Morrow has never elainied. and has nevcr believed 
she had any right to claim, any interest or equity in any of the property of 
said estate of said deceased sinee the final distribution and iiartition thereof, 
other than her right to a reconveyance of said real property desci'ibed in said 
schedule herein upon payment of the aforesaid balance of $400 still due on 
her said promissory note, with interest at légal rate from Deceiuber 12, A. D. 
1808." 

This is, in substance and eflfect, a stipulation that tlie bankrupt 
did not believe tliat she had any interest in the property mentioned 
in other parts of the stipulation, and not included in her schedule 
of assets. If this was her honest belief, even though it should be 
conceded that at the time of flling her pétition in bankruptcy she 
had an interest in other property, the court would not be war- 
ranted in ânding that she omitted to include such property in her 
schedule of assets for the purpose of concealing the same from 
the trustée in bankruptcy, or with the intention of defrauding her 
creditors; and the omission to include property in the schedule of 
assets âled by a bankrupt, when such omission was due to a mis- 
take either oif law or fact, is not an offense under subdivision "b" 
of section 29 of the bankruptcy act, and is not ground for witli- 
holding a discharge. In re Parker, 4 Biss. 501, Fed. Cas. Xo. 10,- 
720; Loveland, Bankr. § 230. This view makes it uunecessary to 
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détermine whether the bankrupt has any substantial interest in 
other property referred to in the stipulation, and not included in 
the schedule of assets flled in this proceeding. There will be a gên- 
erai finding that the spécifications of opposition to the bankrupt's 
discharge flled by the First National Bank of Oakland are not sus- 
tained by the stipulated facts, and the pétition for discharge is 
granted. 



MAR BING GUEY v. UNITED STATES. 
(Bistrict Court, W. D. Texas. November 1, 1899.) 

1. Aliens — Status op Chinesb Pehsons— Mekciiants. 

A Chinese man, who owns an interest in a mercantile flrm, tint Is not 
actively engaged in the conduct of its business, and who worlcs as head 
cooli in a restaurant, of which he is a part proprietor, îs a laborer, and 
not a merehant, within the terms of Act Not. 3, 189S (28 Stat. 8).i 

2. Same — Déportation of Chinese — Erroneous Décision Pekmiïting En- 

TRY. 

Under Act Jnly 5, 1884, §§ 6, 12 (23 Stat. 116, 117), which requires Chi- 
nese persons other than lalDorers deslring to enter the United States, and 
not domiciled therein, to procure a certificate from the Ohinese authori- 
ties, viséd by the consular représentative of the United States, and maliès 
such certificate the only évidence receivable to establish the right of such 
persoE to enter, a Ohinese person erroneously permitted to enter without 
such certificate is unlawfuUy within the United States, and may be arrested 
and deported, witliout regard to his occupation since his entry, and la 
such case the action of the customs officiai in permitting his entry is not 
even prima facie évidence of his right to remain. 

This case is on appeal from the décision of the United States com- 
missioner at El Paso ordering the déportation of the appellant, 
Mar Bing Guey, to China, for being unlawfully in the United States. 

On the lOth day of June, 1899, Mar Wing Joh, the father of the appellant, 
made application to the collecter of customs at El Paso, Tex., for the admis- 
sion of his son into the United States. The application was predicated upon 
the afiidavit of two citizens, Parker and McPhetridge, and the afBdavits of 
Mar Wing Joh and Mar Bon. The affidavlt of Parker and McPhetridge is as 
follows: "Whereas, Mar Wing Joh, a Ohinese résident of the elty of El Paso 
and State of Texas, a correct photographie likeness of whom appears upon 
this page, is desirous of establishing his status as Ohinese merehant, to the 
end that his son, Mar Bing Guey, may be permitted to enter the United 
States of America for the purpose of joining his father: Now, therefore, we, 
the undersigned résidents of the city of El Paso, and citizens of the United 
States, do solemnly swear that we are personally well acquainted with the 
said Mar Wing Joh, and that we hâve been so acquainted with him for more 
than five years last past; that he was for several years a member of the flrm 
of Woey Gee & Co., Ohinese merchants doing business at the corner of Oregon 
and Second streets In El Paso, and that he is now a Chinese merehant, and a 
member of the flrm of Hong Ohun & Co., recently organized, and doing busi- 
ness at 117 Second Street, in El Paso, Texas; and we do further swear that 
we hâve reason to believe and do believe that the interest of the said Mar 
Wing Joh in said mercantile business is of the value of one thousand dollars." 
Mar Wing Joh made afiidavit to the foUowing statement: "I, Mar Wing Joh, 
do solemnly swear that Mar Bing Guey, a correct photographie likeness of 

1 As to citizenship of Ohinese persons, see note to Gee Fook Sing v. U. S., 
1 C. 0. A. 212, and, supplementary thereto, note to Lee Sing Far v. U. S., 35 
C. C. A. 332. 
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whom appears on this sheet, is my lawful son, and that he was born in the 
village of Nan Yong, in the province of Kwang ïung, in the empire of China; 
that he was born on the 15th day of May, eighteen hundred and eighty-eight; 
that bis mother is now dead; that I hâve been a résident of the clty of El 
Paso and state of Texas for about eleven years last past. I do futther sol- 
emnly swear that I am a Chinese merchant, and a member of the flrm of 
Hong Ohun & Co., recently organized, and doing business at No. 117 Second 
Street, in the city of El Paso, Texas, and that my interest in the said mer- 
cantile business is of the reasonable value of more than one thousand dollars; 
that for several years préviens to the formation of the flrm of Hong Chun & 
Co. I was a member of the lirm of Woey Gee & Co., a firm carrying on a gên- 
erai Chinese merchandise business at the corner of Oregon and Second Sts., in 
El Paso, Texas, which said flrm is since dissolved. I further solemnly swear 
that the said Mar Bing Guey is without any other lawful guardian and cus- 
todian than myself." The affidavit of Mar Bon will be pretermittcd, as it is 
not regarded as material. On the date of the présentation of the application 
the collecter permitted the appellant to enter the United States pursuant to 
the following indorsement made by him on the papcrs: "Admitted on within 
évidence this lOth day of June, A. B. 1809." L'pon further investigation into 
the facts of the case, the coUector concluded to revoke his action granting 
the appellant permission to enter, and on .Tuly 29, 1899, — the date of the ap- 
pellant's arrest for being unlawfuUy m the United States, — he made the follow- 
ing indorsement on the affldavits: "On reinve.?tigation of within case, it is 
found the within évidence is not true, and permission to enter is hereby re- 
volîed." Aecompanying the record is a certiflcate of résidence in the usual 
form issued to Mar Wlng Poh— intended for Mar Wing Joh— as a laborer by 
the collecter of internai revenue of the Third district of Texas on the 29th 
day of January, 1894. The remaining material facts which bave been agreed 
to by counsel are substantially : (1) That the appellant is a native of China, 
the son of Mar Wing Joh, and was born May 15, 1888; (2) that Mar Wing 
Joh bas resided in El Paso since the year 1888, and that the certiflcate issued 
to him Is a genuine laborer's certiflcate; (3) that Mar Wing Joh was formerly 
a member of the firm of Woey Gee & Co., gênerai Chinese merchants doing 
business in El Paso, Tex., and remained a member of said flrm until its disso- 
lution in 1896; that in 1898 he became a member of the flrm of Hong Chun 
& Co., gênerai Chinese merchants doing business in El Paso, and is a member 
of said flrm at the présent time; (4) that since 1892 Mar Wing Joh bas not 
actively engaged in conducting such business of merchandising, and bas not 
been about said stores engaged in buying and selling merchandise; that he 
owns a one-third interest in the restaurant Ivuown as the "Union Kitclien," 
and is the head cook in it, and that he bas been cooking since the date of 
the issuance to him of his certiflcate of résidence; (5) that shortly after the 
entrance of the appellant Into the United States his father placed liim in a 
night school, where he is being taught reading and writiug in Englisli, and he 
bas been in regular attendance upon said school up to the date of his arrest; 
(6) the appellant bas not been engaged in any manual labor; bis mother died 
about one year agô, and after lier death he left China, and came to Juarez, 
Mexico. He bas never been in the United States before. 

Eichard P. Burges, for appellant. 

Henry Terrell, Dist. Atty., and A. G. Foster, Asst. Dist. Atty., 
for the United States. 

MAXEY, District Judge, after stating the facts as above, deliv- 
ered the following opinion: 

It appears froin the foregoing statement tliat it was the purpose 
of Mar Wing Joh, in submitting affidavits to tlie coUector of cus- 
toms, to establish his status as a merchant, with the view of se- 
curing the admission of tlie appellant into the United States. The 
appellant had never before been in this country, and the father doubt- 
less entertained the view that, with his own status as a merchant 
97 F.— 37 
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established to the satisfaction of the collector, such status would 
be imputed to his minor child, and that he could enter without 
obtaining the certiflcate required by the sixth section of the act of 
July 5, 1884 (23 Stat. 116, 117). And it is contended by counsel for 
the appellant that, the coUector having permitted the appellant to. 
enter upon the évidence submitted to him, he was thereafter law- 
fuUy in the country, and it was beyond the power of the collector to 
revoiie the permission to enter previously granted. In Yiew of the 
conclusion reached by the court upon other questions presented by 
the record, it is not deemed important to détermine whetlier the 
collector had authority to recall his previous action ; and, leaving that 
question for future considération, the court will assume that when 
the appellant was arrested for being unlawfully in the country he 
was hère by permission of the collector. But the action of the col- 
lector was not final. The court may still inquire whether the ap- 
pellant was lawfully in the country, and, if unlawfully hère, it is the 
duty of the court to déport him. The principle is clearly stated 
by Judge De Haven in the case of U. S. t. Lan Sun Ho (D. C.) 85 
Fed. 423, 424, in the foUowing language: 

"But the action of a collector of customs in permitting a Chinese alien to 
land In this country is not in any sensé judicial, and does not fall within the 
rule applicable to décisions of spécial tribunals of the character of those which 
hâve been refen'ed to. The law does not give to such order or permission the 
efCect of a judgment that such person is entitled to remain In the United 
States. The only eftect of such permission is that the passenger claimiug the 
right so to do is allowed to land, and if subsequently such alien is arrested, 
and charged with being unlawfully in the United States, the order of the 
collector of customs, under which such person waa permitted to land, is not 
even prima facie évidence of his right to remain in the United States; and 
the court, in such a proceeding, inquires into the truth of the matter unem- 
barrassed by such order of the collector." In re Li Sing, 30 0. C. A. 451, 86 
Fed. 896; In re Li Foon (C. C.) 80 Fed. 881; U. S. v. Loo Way (D. O.) 68 Fed. 
475; U. S. V. Gee Lee, 1 C. O. A. 516, 50 Fed. 271. See, also, U. S. v. Jung 
Ah Lung, 124 U. S. 621, 8 Sup. Ct. 663; U. S. v. Ohung Shee, 22 C. O. A. 639, 
76 Fèd. 951. 

Was the appellant then lawfully in the United States at the 
date of his arrest? If it be conceded, ex gratia argumenti, and as 
held by Judge Hanf ord, of the Niuth circuit, in the cases of In re 
Lee Yee Sing (D. G.) 85 Fed. 635, and U. S. v. Gue Lim (D. C.) 83 
Fed. 136, that the minor son of a résident merchant may enter the 
country for the flrst time without having obtained the certiflcate 
required by the sixth section of the act of 1884, does it appear from 
the record that Mar Wing Joh is a merchant, within the meaning 
of the Chinese exclusion acts? By the second paragraph of section 
2 of the act of November 3, 1893, "merchant" is defined as follows: 

"The term 'merchant' as employed herein and in the acts of which this is 
amenda tory, shall hâve the folio wing meaning and none other: A merchant 
is a person engaged in buying and selling merchandise, at a flxed place of 
business, which business is conducted in his name, and who during the time 
he claims to be engaged as a merchant, does not engage in the performance of 
any manual labor, except such as is necessary in the conduct of his business 
as such merchant." 28 Stat. S. 

While the testimony shows that Mar Wing Joh bas owned an in- 
terest in two mercantile establishments at El Taso, and still re- 
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tains an interest in one of them, it is further shown, in the written 
stipulation of counsel, that he bas not actively engaged in con- 
ducting tlie business, but that he has a third interest in a restaurant, 
of which he is the head cook, and tliat he has been cooking since 
the date of his certiâcate of résidence, issued to him as a laborer 
in 1894. Tested by the plaln provisions of the statute, he is not a 
merchant, but a laborer, and is entitled only to such rights and 
privilèges as pertain to Chinese persons of his class. In re Ah Yow 
(D. C.) 59 Fed. 561; Lew Jim v. U. S., 14 C. G. A. 281, 66 Fed. 953; 
Lai Mot v. U. S., 14 C. C. A. 283, 66 Fed. 955; U. S. v. Yong Yew 
(D. C.) 83 Fed. 832; U. S. v. Chung Ki Foon (D. C.) 83 Fed. 143. 

It is further insisted by counsel for the appellant that the latter 
is shown by the testimony to be a student, and it is therefore as- 
sumed that he is not within the prohibited class. Congress has 
clearly indicated by the sixth section of the act of July 5, 1884,^ 
how Chinese persons, other than laborers, may lawfully enter the 
United States: 

Such persons who may be entitled to conie to tliis country (except diplomatie 
and other offlcers, who are exempted from the provisions of the act of congress 
hy section 13), "and who shall be about to corne to the United Statos, shall 
obtain the permission of and be Identified as so entitled by the Chinese gov- 
ernment, or of snch other foreign government of which at tJie time such 
Chinese person shall be a subject, in each case to be evidenced by a certificate 
issued by such government, which certificate shall be in the English language, 
and shall show such permission, with the name of the permitted person in his 
or lier proper signature, and which certificate shall state the iudividual, 
family and tribal name in full. title or officiai rank, if any, the âge, height and 
ail physical pecullarities,- former and présent occupation or profession, whou 
and where and how long pursued, and place of résidence of the person to 
whom thft certificate is issued, and that such person is entitled by this act to 
come within the United States." 

It is further provided that the certificate and the identity of the 
person named therein shall, before such person goes on board any 
vessel to proceed to the United States, be viséd by the indorsement 
of the diplomatie or consular représentative of the United States, 
etc. And it is further provided that: 

"Such certificate viséd as aforesaid shall be prima facie évidence of the facts 
set forth therein and shall be produced to the collecter of customs of the port 
in the district in the United States at which the person named therein shall 
arrive, and afterward produced to the proper authorities of the United States 
whenever lawfully demanded, and shall be the sole évidence perniissible on 
the part of the person so produeing the same to establish a right of entry into 
the United States; but said certificate may be controverted and the facts 
therein stated disproved by the United States authorities." 23 Stat 116, 117. 

By section 12 of the act it is provided: 

"That no Chinese person shall be permitted to enter the United States by 
land without produeing to the proper officer of customs the certificate in this 
act required of Chinese persons seeking to land from a vossol. And any 
Chinese person found unlawfully within the United States shall be caused 

1 Note by the Court: Section 6 of the act of 18S4, above referred to, does 
not apply to Chinese merchants already domiciled in the United States, who, 
having left the country for temporary purposes, animo revertendi, seeli: to re- 
enter it on their return to their business and their homes. Lau Ow Bew v. 
V. S., 144 U. S. 47, 12 Sup. Ct. 517. 
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to be removed therefrom to the country from wlience he came, and at the 
cost of the United States, after being brovight before some justice, judge or 
commissioner of a court of the TJnited States and found to be one not lawfuUy 
entitled to be or to remaln In the United States." 

It is conceded by counsel that the appellant did not procure the 
certificate required by the act of congress prier to his departure 
from China, nor did he attempt to comply, in any respect, with 
the provisions of the act. Under the law the certiflcate was the 
sole évidence permissible to establish his right of entry. His 
entry, therefore, was unlawful, and his résidence hère is equally 
so; and it is made the imperative duty of the justice, judge, or 
commissioner to cause a Chinese person to be deported "if found 
to be one not lawf ully entitled to be or to remain in the United 
States." The statutes above referred to effectually dispose of this 
case, and the ruling hère announced ûnds abundant authority in 
its support. Wan Shing v. U. S., léO U. S. 424, 11 Sup. Ct. 729; 
U. S. V. Chu Chee, 35 C. C. A. 613, 93 Fed. 797; In re Li Foon (C. 
C.) 80 Fed. 881; In re Wo Tai Li (D. C.) 48 Fed. 668. 

Counsel further insists that, should the appellant be deported to 
China, he would still hâve the right to return as a student, and his 
déportation would resuit merely in a useless expense to the gov- 
ernment, and an unnecessary hardship upon the appellant. 
Whether he would be entitled to return to the United States admits 
of serions question. The circuit court of appeals for the Ninth 
circuit in the case of U. S. v. Chu Chee, supra, held that the status 
of minor children, under the laws, was that of the father, and that 
"the policy of the exclusion acts is to prohibit the entry into the 
United States of the entire class of Chinese laborers as a class." 
If his right to return, however, should be conceded, it would still 
be the duty of the court to enf orce the law. The plain, unambig- 
uous language of the statute should not be disregarded because 
its enforcement would resuit in inconvenience, nor should its mean- 
ing be frittered away by judicial misconstruction to mitigate the 
supposed hardships of particular cases. 

If the court has erred in the conclusions announced, the appel- 
lant may hâve the error corrected by the appropriate tribunal. U. 
S. V. Gee Lee, supra. For the reasons assigned, the order of dé- 
portation passed by the commissioner should be affirmed, and it is 
so ordered. 



In re LOUIE YOU. 

(District Court, D. Oregon. September 14, 1899.) 

No. 4,471. 

Aliens— ExcTjUstoiï op Chinese — Evidence of Nativitt. 

The unoorroborated testimony of Chinese witnesses will not be accepted 
as sufficient to identify a Chinese person claimlng the right to enter the 
United States on the ground that he was born in this country, where it 
is admitted that he left it when 3 years old, and has remained away for 
16 years. 1 

1 As to citiiienship of the Chinese generally, see notes to Gee Fooli Sing 
V. U. S., 1 C. C. A. 212, and Lee Sing Far v. U. S., 35 C. C. A. 332. 
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This was an application by Louie You, a Chinese person, for a 
writ of habeas corpus. On pétition l'or rehearing. Denied. 

James Gleason, for petitioner. 
Edwin Mays, for government. 

BELLINGEE, District Judge. Tliis is a pétition for a rehearing 
in tlie case of Louie You, in whose belialf a writ of liabeas corpus 
was sued out some time since, and where, upon a hearing, the writ 
was dismissed for want of proof of the identity of the petitioner. 
Tlie facts are tliat the petitioner claims to be one of the sons of a 
former Chinese merchant residing in this city, named Louie Park. 
Louie Parli left the United States some 16 years ago, with his 
family, and has since resided in China. He has been deterred from 
returning to this country by the fact that he became liable, in a 
civil action, for a very large amount of nioney, growing out of a 
business transaction in which he was concerned during his rési- 
dence in this city. This fact is urged in behalf of the petitioner, 
as explanatory of the long absence of the alleged son of Louie 
Park in China. The fact that Louie Park, during his résidence in 
Portland, had ehildren born to him hère, is established by white 
testimony, but there is no white testimony tending to show that 
the petitioner is one of that family. The petitioner claims that 
he went away with his father 16 years ago, when he was 3 years 
of âge. Three Chinese witnesses testify that he is the son of Louie 
Park, born hère. One of thèse is his brother, another is his father's 
former partner, and a third is the Chinese doctor who claims to 
hâve been présent at the birth of the petitioner. It may be that 
this petitioner is the son of Louie Park. I hâve no means of sat- 
isfying myself that he is what he claims to be, unless I accept 
unreservedly the uncorrobarated testimony of thèse Chinese wit- 
nesses, and this I am unwilling to do. I am not willing to estab- 
lish the précèdent of admitting Chinese persons, who hâve admit- 
tedly remained out of the country for so great a length of time, 
unless some white witness, or some fact not depending upon Chi- 
nese testimony, corroborâtes the testimony of the Chinese witnesses 
relied upon to establish the identity of the person who seeks a 
landing. Those who leave the country when infants must not 
expect to gain ready readmission after they hâve, in eft'ect, reaehed 
maturity. If satisfactory proof of their right to land is not pos- 
sible in such a case, the fault is theirs. The difHculty is one easily 
foreseen. It is true that the father of Louie You seems to hâve 
a sufficient reason for his long absence from the country, but this 
merely explains the absence of himself and family. It makes no 
différence whether he had a reason for remaining away or whether 
he ever had an intention to return. Thèse are matters that hâve 
little or nothing to do with the question of the nativity of the 
petitioner, which cannot, under such circumstances, be established 
by the uncorroborated testimony of Chinese witnesses. The péti- 
tion is denied. 
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JEW SING V. UNITED STATES. 

(District Court, W. D. Texas, El Paso Division. November 1, 1899.) 

Déportation of Chinesb— Eïtkct dp Cbrtificate of Résidence. 

A certifieate of résidence issued to a Ohinese person under the act of 
May 5, 1892, as amended by the act of November 3, 1893 (28 Stat. 7), pro- 
vlding that "any Chinese person, other than a Cliinese laborer, having 
a rlght to be aud remain in the United States, desiring such certifieate as 
évidence of siich right, may apply for and receive the sam* without 
charge," le prima facie évidence of the right of the holder to remain in 
the country, of which right he can only be deprived by the courts upon 
clear proof that he has commltted some act which would work Its for- 
feiture. 

ThiS was an appeal by Jew Sing from an order of déportation made 
bj a commissioner. 

W. 0. McGown and Beall & Kemp, for appellant. 

Henry TerreU, U. S. Atty., and A. G. Foster, Asst. U. S. Atty. 

MAXEY, District Judge. TMs case is before me on appeal from 
the order of the United States commissioner at El Paso deporting 
the appellant, Jew Sing, to China, for being unlawfully in the United 
States. Sing is a Chinaman, and had upon his person when arrested 
a certifieate of résidence, in the usual form, issued to him as a gên- 
erai merchant on the 2d day of March, 1894, at San Francisco, by 
O. M. Welborn, who was then collecter of internai revenue of the 
First district of California. The certifieate was admitted by the dis- 
trict attomey to be genuine, and to hâve been duly issued to the ap- 
pellant. A full description of the appellant, including his occupation 
as a gênerai merchant, is given in the certifieate, which also contains 
the following récital: 

"Thls Is to certify that Jew Sing, a CJhinese person, other than a laborer, 
now residing at San Francisco, has made apphcation. No. 6,205, to me for a 
certifieate of résidence under the provisions of the act of congress approved 
May 5, 1892; and X certify that it appears from the aftldavits of witnesses 
submltted with sald application that said Jew Sing was wlthln the limits of 
the United States at the time of the passage of said act, and was then residing 
at San Francisco, California, and that he was at that time lawfully entlUed 
to remain in the United States." 

It bears upon its face the following indorsement in red ink: "Is- 
sued under amendatory act of November 3, 1893;" and the photo- 
graph of appellant is pasted upon the certiiicate. He was arrested 
on the 8th day of August, 1899, by virtue of a warrant issued by the 
commissioner on that day, based upon an affldavit made by Charles 
Mehan, a Chinese inspector at El Paso. The question of fact in the 
case was whether the appellant, while residing in the United States 
as a gênerai merchant, had visited the republic of Mexico, and clan- 
destinely returned without complying with the provisions of the third 
paragraph of section 2 of the act of 1893. If it be coriceded, as the 
district attomey insists, that the appeUant was in Juarez, Mexico, on 
the 28th day of July, 1899, and that he re-entered the United States 
without making the proof required by that act, the important ques- 
tion of law would arise, whether the paragraph of the act ref erred to 
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applied to Chinese mei-cliants wlio were residing in tlie United States 
at the date of the passage of the act, or was applicable to those only 
\^iio might come into the United States for the flrst time since that 
date. Atty. Gen. Olney, in two opinions, held that the act applied ex- 
clusively to Chinese merchants who come into this country for the 
flrst time subséquent to the passage of the act. In concluding his 
first opinion he said: 

"I am constrained to the conclusion, therefore, that tliis third paragraph of 
section 2 of the act of November 3, 1803, is to be reganled as wboily pros- 
pective in its opération, and as applying exclusively to Cliinese merchants 
wlio both come into the ITnited States for the first time since November 3, 1893, 
and, having carried on business hère, afterwards leave the country and seek t» 
roturn. Mercliants alroady hère when the statute toolc effect may leave the 
country aud return as if the act of November 3, 1893, had not becn passed." 
21 Op. Attys. Gen. 21; Id. 99. 

A contrary view, however, seems to bave been taken, under some- 
what differirig facts, by the circuit court of appeals for the Ninth 
circuit, and bv Judijes Morrow and Welborn. Lew Jim v. U. S., 14 
O. G. A. 281, «6 Fed. 953; Lai Moy v. U. S., 14 C. C. A. 283, (56 Fed. 
955; In re Yee Lung (D. (J.) (Jl Fed. 641; In re Loo Yue Soon (D. C.) 
61 Fed. 643; U. S. v. Loo Way (D. C.) 68 Fed. 475. 

Just what view of the question of law this court wonld be inclined 
to adopt, it is not necessarj' in the présent case to détermine, for the 
reason that the order of déportation made by the commissioner must 
be reversed upon the facts. The certificate of résidence was issued 
to the appellant, as a merchant, under the sixth section of the act of 
May 5, 1892, as amended by the act of November 3, 1893, which pro- 
vides, among other things, as foUows: 

"And any Chinese person, other than a Chinese laborer, having a right to 
be and remain in the United States, desiring sueh certificate as évidence of 
such right, may apply for and receive the same without chargei" 28 Stat. 7. 

Oertiflcates issued under the act hâve a meaning and value. They 
are the évidence of the right of the holder to remain in the country. 
The right thus conferred is a valuable one, to be taken away by the 
courts only upon clear proof that the holder has committed some act 
which would deprive him of the privilège of remaining in the United 
States. The certiflcate makes out a prima facie case in behalf of the 
right to remain. To overcome the presumptions arising from the pos- 
session of the certificate, the testimony should be clear and con- 
vincing, and until the government has made out such a case the 
holder of the certificate is not required to make further proof. In 
this case it is contended by the district attorney that the appellant 
has forfeited his right to réside in the United States by crossing 
the river into Mexico and clandestinely returuing. lias the govern- 
ment cleaiiy shown that the appellant was ever in Mexico? The 
testimony of Mehan, who was the only witness offered in behalf of 
the government, falls short of clearly showing that the appellant 
was the man whom he saw at Juarez witli two other Chinamen on 
the 28th of July. Mehan admitted that he would be unable to identi- 
fy either of the other two men. He admitted further that he neither 
recognized nor identified the appellant when he arrested him at 
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El Paso about 10 o'elock on tlie morning of tlie 5tli of August'at the 
instance of the Arizona slieritf, and it was not until tlie afternoon 
of that day or the next morning that the appellant was recognized 
by him. It is also shown that the Arizona sheriff mistooli the ap- 
pellant for another Oliinaman whom he was endeavoring to arrest 
for theft, and detained him in custody two or three days upon the 
supposition that the appellant was the thief . Inspecter Mehan doubt- 
less in good faith believed that tlie man whom he saw at Juarez was 
the appeUant, but a careful analysis of the sténographie notes of the 
testimony leads to the conclusion that he may hâve been, and prob- 
ably was, mistaken. The évidence in this case is not suiïïcient to 
justify the court in holding that the appellant has committed any act 
which would operate as a f orfeiture of his right to remain in the coun- 
try. The order of déportation should therefore be reversed, and the 
défendant discharged, and it is so ordered. 



In re LIPSHITZ, 
(Circuit Court, E. D. Pennsylvania. November 16, 1899.) 

NATUKALIZATION— VOUCHBBS. 

An applicant for naturalization should produce a vouelier other tlian 
one who habitually, and for compensation, appears as sucli. 

DALLAS, Circuit Judge. An applicant for naturalization is a 
suitor who by his pétition institutes a proceeding for the purpose 
of having the right which he claims judicially determined. The 
burden is upon him to satisfy the court of the existence of the facts 
which he necessarily allèges. He must furnish the requisite proef, 
or he establishes no right. In re Bodek, 63 Ped. 813. The law re- 
quires that some of the essential facts shall be made to appear to 
the satisfaction of the court by évidence other than the testimony 
of the applicant himself, and, to meet this requirement, a single 
witness is usually produced, who is commonly called a "voucher." 
The person who has presented himself in this capacity in the prés- 
ent installée has within the last six months borne the same rela- 
tion to nine cases in this court, and seven in the district court for 
this district. It appears from his own statement, made in answer 
to questions put to him by the court, that he has been in the habit 
of making a charge for appearing and giving his testimony, and 
that in tins case he either has been or is to be compensated. He 
has said that he has not permitted his testimony to be influenced 
by any reward or hope of reward, and it is not assumed that it has 
been; but it is obvious, I think, that a very vicions practice would 
seem to be sanctioned, if the court should in such cases accept with- 
out scrutiny the testimony of any man who habitually and for com- 
pensation appears as a voucher. Thèse applications are generally 
disposed of immediately upon tlieir présentation and investigation, 
and ordinarily no adéquate inquiry into the motives and character 
of witnesses can be made. Therefore every applicant, except where 
some peculiar exigency may demand a departure from the rule, 
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must and will be required to produce a voucher of whose freedom 
from bias and improper influence there can be no reasonable ques- 
tion. 

In this connection I deem it proper to refer to the standing rule 
of this court which provides that "the papers must be presented 
and the proceedings conducted by the applicant in person, or by an 
attorney admitted to the bar of this court." It is of especial im- 
portance that thèse applicants shall be represented only by tliose 
whose professional duty and responsibility give assurance of ail 
due fldelitj- as well to the court as to the client. 

The pétition of Charles Lipshitz is retained, with leave to the 
petitioner to renew his application upon producing in its support an 
acceptable voucher. 



HOSTETTE'R CO. V. COMERFORD et al. 

(Circuit Court, S. D. New York. November 14, 1899.) 

Unfair Compétition — Bdrden op Proof — Sufficiency op Evidence. 

In a suit for unt'air trade, in wliich it is cliarged that défendants fraud- 
ulently reflllecl bottles which had contained complainant's bitters with a 
cheap spurious imitation, which they sold as the genuine article, the 
burden of pi'oof rests strongly ou tlie complainant; and, where no analysis 
was made of tbe samples bouslit from détendants, who were shown to 
hâve purchased the genuine bitters, and tlie formula of complainant was 
not diselosed, the complainant's case restins entirely on the opinions of 
witnesses who had no expert knowledge, the évidence is insufflcient to 
warrant a decree which would brand the défendants as frauds and 
cheats.i 

This was a suit in equity for unfair compétition and fraud. On 
final hearing. 

.^ybert H. Clarke, for complainant. 
E. Marshall Pavey, for défendants. 

COXE, District Judge. The bill charges the défendants with 
fraud and unfair dealing in selling cheap, spurious bitters to their 
customers as genuine Hostetter's bitters. It is alleged that this 
fraud is accomplished by reflUing empty bottles, having the trade- 
marks and labels of the complainant, with the imitation article. The 
charge is a grave one. The défendants are accused of perpetrating 
a contemptible fraud not only upon the complainant but upon the 
public as well. The accusation is one which, if sustained, will brand 
the défendants as common cheats and impostors, outside the pale of 
décent society and unworthy to associate with honest men. It is an 
elementary princif^le of lar that such an allégation must be proved ; 
it cannot be imagined or inferred. 

The witnesses for the complainant purchased several bottles of the 
défendants partly full of a liquid which they pronounce to be an imi- 
tation of the genuine "Hostetter's bitters." Thèse witnesses are ail 

1 As to unfair compétition in trade, see note to Seheuer v. Muller, 20 0. C. A. 
165, and, supplementary thereto, note to Lare v. Harper & Bros., 30 0. C a! 
376. 
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in the complaiaant's employ and they base their opinion upon their 
familiarity with the taste, smell and color of the genuine article. No 
one of them is a chemlst. No analysis is produced elther of the 
genuine or the alleged bogus article. It is the complalnant's misfor- 
tune in a case of this character that the formula under which it 
manufactures is a trade secret and ig, therefore, never produced. But 
when fraud is charged the court cannot close its eyes to the fact that 
the complainant bas in its possession proof which will remove ail 
doubt, and withholds it for its own advantage. It would seem, how- 
ever, that, even without this disclosure, an analysis of the two liquids 
by a compétent chemist would demonstrate whether or not the 
ingrédients are the same. It is not denied that the resemblancc 
is very close, and yet, as before stated, the case for the complainant 
rests upon the opinion of witnesses who bave had long expérience, 
it is true, but no spécial expert knowledge. On the other hand, the 
défendants and ail of their employés dény in the most emphatie man- 
ner that they ever refilled empty bottles with bogus bitters. It is 
shown that the défendants purchase largely from the well-known and 
highly-reputable house of Acker, Merrill & Condit and that during 
the time in question they bought at least two cases of genuine Hos- 
tetter's bitters from that flrm. It also appears that the demand for 
thèse bitters is very limited in the saloon business. It is used more 
as a medicine than as a beverage. In some of défendants' saloons it 
is not sold at ail. Again, there is nothing in the record to indicate 
that the défendants are men who would descend to the level of tlie 
petty trickster. For aught that appears they are men of fair stand- 
ing in the business in which they are engaged. The burden is strong- 
ly upon the complainant to prove fraud by a fair prépondérance of 
évidence. This it has not done. Stated as fairly as the complain- 
ant can expect the matter is involved in doubt. Sliould the court 
■decree for the complainant it woiUd be still harassed by the fear 
that it may hâve condemned innocent men. The situation is almost 
identical with that which confronted this court in Hostetter Co. v. 
Bower (0. 0.) 74 Fed. 235. The absence of an analysis in that case 
was the subject of comment at the argument and in the décision. 
With the attention of the complainant drawn so sharply to the sub- 
ject it wou'ld seem that in the présent case the defect should bave 
been remedied. The bill is dismissed. 



TROW DIRBCTORY, PRINTING & BOOKBINDING CO. v. BOXD. 
(Circuit Court, S. D. New York. October 4, 1899.) 

Copyright — Suit for Infringement— Preliminary Injonction. 

In a suit for Infringement of a eopyrighted direetory by copyiug there- 
f rom lists of names used by défendant in a rival publication, wbere the 
moTing afHdavlts for a preliminary injnnction make a strong showing of 
Infringement, and défendant fails to furnish the testi'mony of tUe ean- 
vassers whose worli is attaclied, or the lists returned by them. be -will be 
required to give security to respond for any damages which may ulti- 
mately be recovered against him; other wise, an injunctlon wiU be 
awarded. 



TROW DIRECTORY, PRINTING & BOOKBINDING 00. V. BOYD. 587 

TIlis is a, suit in equity for infringement of a copyrighted dii-ectory. 
On motion for preliminary injunction. 

Wm. F. Opdyke, for the motion, 
Samuel D. Levy, opposed. 

LulCOMBE, Circuit Judge. Tlie moving papers make out a very 
strong prima fatie case of infringement, and called for the fullest 
and most detailed reply from the défendant. Tlie explanations, 
however, contained in the affldavits submitted in his behalf, are not 
entirely satisfactory. It seems undesirable to discuss at length the 
varions charges of infringement as they are presented now upon 
the affldavits of both sides. Precisely thèse questions will hâve to 
be disposed of at final hearing, when the record may be changed in 
many particulars; and the expression of an opinion at this early 
stage might possibly tend to embarrass the court at final hearing. 
Sufdce it to say that the impression prodnced by a eareful considéra- 
tion and analysis of ail the affldavits is that several of the canvassers 
employed by the défendant disobeyed the instructions given to them, 
and made up their retunis largely from the complainant's publica- 
tion, instead of from their own investigations. Of course, for their 
acts the défendant is responsible, whatever instructions he may hâve 
given. This impression is most strongly conflrmed by the circum- 
stance that in almost every instance of infringement charged by the 
complainant there has been a failure to produce either the individual 
canvasser whose work is thus attacked, or his original return to his 
employer, or even the statement of his name. It is suggested that to 
a greater or less extent the original documents are lost or destroyed. 
When it is borne in mind that the défendant has had large expérience 
in the production of directories, and it is further borne in mind that 
he must hâve anticipated compétition with complainant's work, and 
a suit of this very character, should the complainant flnd anything to 
base it on, it is most extraordinary that he should not hâve preserved 
records sufficient to enable him to détermine, as to any particular list 
of names, the identity of the canvasser or canvassers who reported 
them. Under the principles enunciated in West Pub. Co. v. Lawyers' 
Co-operative Pub. Co., 25 C. C. A. 648, 79 Fed. 736, the work of the 
dishonest employés, when identifled, could be eliminated from the 
work, ànd thus an honest défendant would not be exposed to the loss 
of his entire work. Nevertlieless, an injunction to the full extent 
prayed for by the complainant would, if issued now, be practically 
a judgment in advance of trial, which would work irréparable injury 
to the défendant, wliile it seems as if the complainant might be suf- 
ficiently protected by a bond and an account of sales. The complain- 
ant may therefore take an order directing the défendant within 10 
days to file a bond in the amount of |10,o6o to respond for any dam- 
ages or profits to which complainant may be ultimately held entitled, 
and further requiring the défendant to file, not later than the lOth 
day of each month, a sworn statement of the sales of the alleged in- 
fringing directory for the prior calendar month, giving the name and 
address of each purchaser; and further providmg that, in the event 
of failure to file such bond, or to file the required statement of sales, 
a preliminary injunction as prayed for may issue. 
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TBSLA ELECTRIC CO. v. SCOTT et al. 

(Circuit Court, E. D. Pennsylvania. September 27, 1899.) 

No. 28. 

1. Patents— Invention— Electbo-Magnbtic Motors. 

The Tesla patents, No. 511,915, for electrlcal transmission of power, and 
No. 555,190, for an alternating motor, botb of wbicli relate to electro- 
magnetic motors operated by alternating currents of electricity, considered, 
and each hdd to involve invention, in view of tlie prior art, Including tlie 
other patents in suit previously granted or applied for, and also tbe prior 
patents to tbe same inventer relatlng. to tbe same subject-matter. Each of 
said patents also held Infringed. 

2. Same— S01T in Equitt pob Infringembnt— Depect of Parties. 

The objection that eomplainant in a suit for infringement of a patent 
bas assigned bis Interest therein to one who is not joined as a party 
eomplainant, when not taken by tbe pleadings, and flrst urged on tbe 
hearing, will not be deemed ground for dismissing the blU, which would 
only resuit In requiring à Second trial of tbe same issues, but tbe eom- 
plainant will be given leave to join his assignée. 

. This-was a suit in equity by the Tesla Electrio Company against 
Scott & Janney and others for infringement of certain letters patent 
relating to electro-magnetic motors, 

Kerr, Page & Oooper, for eomplainant. 

AJexander & MagUl and Albert H. Walker, for respondents. 

: McPHEESON", District Judge. The défendants are cliarged with 
infringing letters patent Nos. 511,915 and 555,190, granted to the 
plaintiff as assignée of Nikola Tesla. The patents relate to electro- 
magnetic motors operated by alternating currents of electricity, and 
the points in controversy cannot be understood without a brief pre- 
liminary considération of certain properties manifested by the electric 
fluid. I condense the following account from the brief of plaintilï's 
counsel, understanding that no objection is made by the défendants 
to the accuracy of the theory now to be repeated: 

Suppose two coils of insulated wire, A and B, to be wound in op- 
posite directions, and placed at two points on a soft iron bar, C. 
If a current of electricity be passed through either coil, or through 
both coils, the bar will become a magnet for the time being. If a 
current of given direction be passed through coil A alone, d north 
pôle will be thus produeed at one end of the bar, and a south pôle 
at the other end. The same current passed through coil B alone 
will also produce north -and south pôles, but in reversed positions. 
If the same current be passed through both coils at the same time, 
a north pôle -Will be produeed in the bar midway between the coils. 
If the current through coil A is weaker than the current through 
coil B, the stronger current will hâve more influence upon the posi- 
tion of the pôle, and will flx it nearer to A than to B. If the stronger 
current be shifted from A to B, the position of the pôle will also be 
shifted to a point nearer to B than to A; and thus, by increasing 
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and decreasing frona zéro to maximum the relative strengtli of the 
currents through. the respective coils, the pôle may be made to travel 
backward and forv^ard from one end of the bar to the other. If, 
therefore, a magnetic bar or armature, D, be suspended near the 
bar, and be free to move, it will inevitably foUow the pôle in this 
backward and forward movement. The bar need not be continuons, 
and need not be straight. It may be bent into the form of a ring. 
Soft iron forms a better path for the magnetic lines that flow from 
the coils than the air aiïords; but the lines will pass through the 
air for some distance, and therefore the middle section of the bar 
may be removed, leaving only the sections that are surrounded by 
the coils, or the bar may be removed altogether. In either event 
the armature, D, will still be affected magnetically, while its move- 
ment may be less obstructed. The partial removal of the bar may 
therefore be an important physical advantage. The movement of 
the armature will dépend upon the relative strength of the magnetiz- 
ing influences of the coils, and upon the forces that may be set in 
motion by thèse influences. 

If, therefore, the pôle is to shift uniformly, and is thus to pro- 
duce a uniform magnetic attraction, the electric current passing 
through each coil must vary in strength, and must vary uniformly. 
There must be a deflnite relation between the two currents, and this 
relation must be constant in ail the changes in strength that the cur- 
rents undergo. Tesla discovered — and the discovery has been of 
vast importance — how to use alternating currents of electricity so 
as to bring about this uniform shifting of the pôles or attractive 
forces in a motor, and thus to cause the rotation of an armature, 
and the conséquent transmission of power. 

A continuons current of electricity flows in one direction only^ 
and in its course does not vary much in strength. An alternating 
current flows backward and forward, and in its course varies in 
strength four times between zéro and maximum. It begins at zéro, 
increases in a given direction to maximum, decreases again to zéro, 
increases to maximxmi, but now in the opposite direction, and flnally 
decreases once more to zéro. The foUowing curve will serve to il- 
lustrate what takes place: 



zéro 

The application of alternating currents in the opération of motors 
will be best shown by examining another of Tesla's patents, Xo. 
381,968. Fig. 3 of this patent shows a generator of alternating cur- 
rents, and a motor connected therewith. In this motor the soft iron 
bar, C, is bent into the shape of a ring, around which are wound 
two pairs of magnetizing coils, A and B, arranged alternately. ïhc; 
armature, D, is centrally mounted within the ring, and is free to 
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revolve upon. this central axis. If a current be passed througli coil 
A alone, a horizontal line of polarization will be developed in the 
core, G. A similar current through coil B alone will develop a verti- 
cal line of polarization, while currents of equal strength passed 
through both sets of coils at the same time will produce a résultant 
line of polarization that will be diagonal in direction, midway be- 
tween the horizontal and vertical Unes. If the two currents be ap- 
plied at the same time, but varying in strength and direction, the 
pôles wiU travel around the ring, and the shifting magnetic attrac- 
tion, or rotating field, will draw the armature after it. The neces- 
sary variations in the strength and direction of the two currents are 
produced in the generator. ; What takes place there is thus detaUed 
in the account I hâve been following: 

"E and F, in said generator, are two field-niagnet pôles; G, a cylindrlcal 
armature mounted to rotate between tliem; and H, K, two coils wound on the 
armature at rlght angles to each other. 

"It is well known that, when any coil is moved in a magnetic field so as 
to eut at right angles the lines of force extending between the pôles, a cur- 
rent is developed in tlie coil, which dépends for directioii upou the direction 
of movement of the coil with respect to the magnetic lines, and for strength 
or potential upon the uumber of lines eut per unit of time. 

"In a,ny glven generator, therefore, sueh as that shown in Flg. 3, in which 
the magnetic lines may be assumed to extçnd across, in parallelism, from one 
pôle to the other, an armature coil. H, moving through siich a field in a cireular 
path, wfil, at one instant of time, eut no lines of forcé, since Its direction is 
parallel to the direction of the lines. At such instant the coil is developing no 
current, and Is sald to be In the neutral position. 

"At another point in its path, 90 degrees from the neutral point, the coil 
Is cutting the Unes of force at right angles. It is then said to be in the 
maximum position, beeause Its direction is such as to eut the gréa test num- 
ber of lines per unit of time, and therefore to produee the maximum current. 
At every intermediate point in its path, from the neutral to the maximum 
points, it is évident that the coil will eut a gradually increasing number of 
lines of force in a given augular movement, and will in conséquence develop a 
current which rises from zéro to maximum. 

"The coil, in passing beyond the maximum point, develops gradually less 
current until it reaches a point 180 degrees from tlie start, where it is again 
said to be at the neutral point, and its current is nil. In moving through 
the next 180 degrees of arc, the action above descrit>ed is repeated, but the 
direction of current is reverséd, since the coil is moving in the opposite direc- 
tion across the lines of force. When the coil has returned to the assumed 
starting point, it has undergone a complète cycle of changes, and a, current 
has been developed whicli, in potential and direction, corresponds throughout 
to the position and movement of such coil. Thèse cycles of current may 
therefore be regarded as divided Into 360 degrees. and we may express the 
relations of any two of such currents by a statement of their relative displace- 
ment as measured by such a scale. Thus, two currents are said to be in 
phase when they rise and faU simultaneously, and in the same direction. They 
are said to differ by 90 degrees, or a quarter of a cycle or phase, when one be- 
gins to rise from zéro positive at tbe instant that the other begins to fall from 
maximum positive, and so on. 

"In the generator under considération the coils H and K, having an angular 
displacement of 90 degrees, will generate alternating Currents diiïerent by 90 
degrees, or a quarter phase; or, in other words, tlie perlods of maximum 
current in one coil coïncide with those bi minimum current in tlje other, and 
conversely. If, then, the generator coils, K and H, be connected in circuit 
with motor coils, A and B, respectively, the resulting action will be as shown 
in the accompanying séries of figures: 
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Pig. 3. 

"Starting with the generator ooils in tlie position indicated in Fig. 3, tlie 
current in coil H Is ijractically nil, whereas the coll K is at the same time de- 
veloping its maximum current; and, since the last-named coil is in circuit 
witli motor coils, B, a magnetizatioa of tiie ring, C, results, the pôles being in 
a vertical Une, N, S. 

"When the generator coils hâve made one-eighth of a révolution, and 
reached the position indicated in Fig. 4, both will be generating currents which, 
owing to the position of the coils in the field, will be of equai strength. Both 




Fig. 4. 

pairs of motor coils, A and B, will therefore receive equal currents: and the 
pôles, resulting from the conjoint magnetizing efiEect, will hâve advanced along 
the ring to a position corresponding to one-eighth of the révolution of the 
armature of the generator. 

"In Fig. 5 the armature of the generator has progressed to one-quarter of a 




Fig. 5. 
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révolution. At thé point Indicated the current in tlie coil H is maximum, 
while in K it is nil, tlie latter coil being in its neutral position. The pôles 
of the ring will in conséquence be shtfted to a position 90 degrees fi'om that at 
the start, as shown. In like manner the conditions existing at eaeh successive 
eighth of one révolution are shown in the remaining iigiu'es, a short référence 
to which will sufflce for an understanding of their signiflcance. Fig. 6 illus- 
trâtes the conditions which exist when the gênera tor armature has com- 




Fig. 6. 



pleted three-eighths of a révolution. Hère both coils are generating current, 
but the coil K, having now entered the opposite field, is generating a current 
in the opposite direction, having the opposite magnetizing efCeet; hence, the 
résultant pôle will be on the line, N, S, as shown. In Fig. 7 one-half of the 
révolution of the armature of the generator has been completed, wlth the re- 








Fig. 7. 



Bulting magnetlc condition of the ring as shown. In this phase coil H is in 
the neutral position, while coil K is generating its maximum current, which 
is in the same direction as in Fig. C. The pôles will consequently be shifted 
through one-half of the ring. In Fig. 8 the armature has completed five- 
eighths of a révolution. In this position coil K develops a less powerful cur- 
rent, but in the same direction as before. The coil H, on the other hand, hav- 
ing entered a field of opposite polarity, générâtes a current of opposite direc- 
tion. The résultant pôle will therefore be in the line, N. S; or, in other words, 
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Fig. 8. 



the pôles of the ring wlU be shifted along flve-eightlis of its peripliery. Flg. 9 
in the same manner Illustrâtes the phases of the generator antl the ring at 




Fig. 9. 
three-quarters of a révolution; and Fig. 10, the same at seven-eighths of a 




Fig. 10. 



révolution of the generator annature. * * * when a complote révolution 
is accomplished, the conditions existiug at the start are re-estal>lished, and the 
same action is repeated for the next and ail subséquent révolutions; and, in 
gênerai, it will be seen that every révolution of the armature of the generator 
produces a corrcspondiug shifting of the pôles, or Unes of force, around the 
ring. 

97 F.— 38 
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"As the pôles of tlie motor shift, tlie armature follows; and it wlll be seen 
that, In any motor In whlch a progressive shlfting of the pôles or points of 
attraction is produeed, there must he a constant drag or pull upon the armature, 
tending to set and maintain It in rotation." 

As already stated, a continuous bar or ring is not essential, and 
therefore a rotating âeld may be produeed in a motor of tlie form 
shown on page 11 of the brief. 




FiK. 11. 



"This motor has four pôles, 1, 2, 3, 4, projecting inwai-dly from a ring, C, 
which may be of iron, brass, wood, or any other materlal. The jKjles 1 and 

2 are energized by coils. A, which are in one of the circuits from a generator 
of the same construction as that above described, while pôles 3 and 4 are 
energized by coils, B, in the other circuit of said generator. The currents in 
the two circuits differ by a quarter phase. 

"In sueh a motor the coils A at a given instant are reoeiving the maximum 
•nirrent from tlie generator; and, we will assume, are imparting to the cores 
•which they surroimd the maximum magnetization. At this moment the pôles 

3 and 4 will. be neutral, since no circuit is flowing in the coils B. An armature, 
D, therefore, will tend to place itself in the path of the greatest number of 
magnetic lines, or, obviously, in line with pôles 1 and 2. 

"Followiug the phases of the. two curreuts, however. the magnetism of the 
pôles 1 and 2 th.en decreases, while that of pôles 3 and 4 increases, with the 
resuit that the attraction of pôles 1 and 2 for the armature becomes less, while 
that of pôles 3 and 4 becomes greater, and the armature turns in obédience to 
the shifting résultant of thèse two forces. Then, with a change of polarity, 
the rise and fall of magnetism in the two sets of pôles, respectively, continue, 
as will now be underatood." 

What has been said will explain Tesla's theory of polyphasé alter- 
jiating current motors. 

"His broad invention, expressed in a few words, was the production, by 
means of two or three alternatlng currents, difCering iu phase, of a shifting or 
rotating magnetic fleld, as distinguished from one in which the pôles, or 
points of maximum attraction, were merely alternated in polarity, either with 
or without variation in strength. 

"In other words, if tlie two alternatlng currents which energize sueh a motor 
as that shown in Flg. H were exactly in phase, or, what would be the same 
thing, if the motor were energized by a single alternatlng current, the magnet- 
ism of the pôles would rise, fall. and reverse at the same instants of time. 
Sueh a motor is capable of maintaining rotation of the anuature if tlie latter 
be brought, by the apphcation of power, up to a speed eorrespouding to the 
rate of alternations of the energizing current. But sueh a motor will not start 
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from a state of rest, because tliere is no rotary effort, or toraue, pxertcd by the 
field upon the armature, but only a force tending to keep the araiature in a 
fixed position with relation to pôles of given sign. 

"Tlie moment, however, that a time interval occurs between the periods of 
magnetization of adjacent pôles, such as would resuit from enei'gizing such 
pôles by currents diiïeriug in phase, or any other cause, a rotative tendency 
is created, due to the shifting or swinging of the magnetic résultant from that 
pôle which rcaches its maximum flrst towards that which reaches it later." 

The effect produced by sucli a motor is the sarae as would be pro- 
duced if the pôles of permanent magnets were presented to the arma- 
ture, and the magnets themselves were revolved bodilj around it. 

The attraction between the armature and the rotating magnetic 
fleld may be intensifled by placing on the armature itself closed 
or short-circuited coils. The nearness of the magnetic fleld will in- 
duce currents of electricity in thèse closed coils, which will there- 
upon magnétise the armature, and increase the attractive elïect be- 
tween the armature and the fleld. This feature is a subject of pat 
ent No. 382,279 (not now in dispute), and may be further explained 
as follows: 




"Let A, in Fig. 12, designate a magnetic body mounted on a central shatt, 
and having a uumber of polar projections, B, eacli of which is surroundeci bj 
a short-circuited or closed coil or eonductor, C. Let T) represent a permanent 
magnet having a north and a. south pôle, X, S. If, now, the magnet, D, be 
moved rapidly around the periphery of the magnetic body, A, in tlie direction 
of the arrow, while A is held stationary, it is obvions that tlie passage of its 
pôles in front of the polar projections, B, will cause lines of force to pass 
into and out of the projections, and thèse lines threading the closed coils, 
0, will develop electric currents in said coils. This is what happens in any 
magneto-electric generator in which the armature coils are moved througli the 
magnetic lines of the fleld, or the latter are moved through the coils. 

"The currents developed by this means will magnetize the cores which the 
colis surround, and a.s the development of such currents and the resulting mag- 
netization canuot occur simultaneously with the passage of the pôles, but 
must lag somewhat after it, there will always be mngnetized portions in the 
armature behind the moving pôles, and endeavoring to catch up with them. If 
the armature be free to rotate, there will be between the magnetic pôles in 
the armature, due to the currents induced in the closed coils and the moving 
pôles of the magnet, D, a torque or mutual attraction tending to produce 
rotation very much greater than would exist between the magnet, D, and the 
armature. A, if the colis, C, were not présent. 

"If, instead of moving bodily a magnet, D, around the armature, its action 
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be imitated by the sliif ting pôles ia a ring, or tlie sliifting résultant between 
polar projections produced by two alternatlng cnrrents of différent phase, tbe 
same resuit wonld follow, and we should hâve the highest development of the 
Tesla motor." 

In such a motor as bas now been described, the most favorable 
condition for opération exists wben the two currents differ in phase 
by 90 degrees, or a quarter of a period. To obtain this condition, 
the currents must proceed from indépendant sources. They may pro- 
ceed from diiïereut macliines, or from différent coils in the same 
machine. In the patents of May 1, 1888, preceding those in suit, 
the currents were furnished by two complète circuits extending 
from the generator to the coils of the motor. At that time, how- 
ever, ail alternating-current apparatus was designed for a single cir- 
cuit, and therefore a Tesla motor could not be used with such ap- 
paratus. In order to meet this objection, Tesla devised several 
schemes by which his motors could be operated by a single circuit. 
He proposed to split a current into two currents, and to produce a 
sufificient différence in phase between them to secure the necessary 
rotating fleld. l'or présent purposes, only two methods of obtain- 
ing the desired resuit need be considered: 

"fl) Splitting a single current into two currents, and obtaining the requlsite 
différence of phase by induction. 

"(2) Splitting a single current into two currents by dîviding the path of a 
single current, and obtaining the requlsite différence of phase by making the 
two branches of the main path of difCerent electrical character." 

The flrst method is thus explained : 

"If a current be flowing in a conductor, it sets up in the vicinity of such 
couduotor a condition known as a 'fleld of force.' If another conductor be 
placed within the influence of this fleld of force, and parallel to the flrst, a 
current will be developed or induced in it by any change that takes place 
in the strength of the current in the flrst. But such induced current will not 
be in phase,— that is, in step with the changes in the original current,— for the 
reason that the force which causes it to flow is in proportion to the rate 
of change of the original force. There are obvious complex considérations 
attending this phenomenon, but for présent purposes it is suflicient to accept 
the gênerai proposition that, whenever one conductor is brought within the 
inductive influence of another, any change in the current in one conductor 
Induces a current in the otlier with correspondlng, but later, changes. 

"Tesla conceived the idea of utilizing this law for the production of a rotating 
fleld motor capable of being run from a single circuit. 

"Applying this princlple to the opération of his motor, he connected one 
of the energizing circuits directly with the main circuit of a single-phase gener- 
ator, and near the motor formed the wire of the main circuit into a coil, which 
he surrounded with a second coil connected with the other motor circuit. By 
this nieans there was induced in the second motor circuit a current similar 
to that which flowed through the flrst circuit directly from the main Une, but 
later in phase, and, as explained above, this would necessarily resuit in the 
opération of the motor." 

The second method is as follows : 

"A circuit ofCers to the passage of an alternatlng current two kinds of ré- 
sistance,— one known as dead, or ohmic, résistance; the other known as live, 
or active, résistance. The flrst is dépendent solely upon the length and area 
of cross-section of the conductors forming the circuit, and upon their spécifie 
résistance; that is, upon the kind of métal or material of which they are com- 
posed. Copper, for instance, has a low spécifie résistance, while German sil- 
ver has a high spécifie résistance; which simply means that, for a given length 
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and cross-section of conductor formed of the two metals, copper will oppose 
to the passage of the current a much lower dead lesistance than will the Ger- 
man silver. 

"Active or live résistance is of an entirely dilïerent character, and is the 
resuit, to use a rongh analogj', of a sort of inertia whieh is charaeteristic of 
the circuit, and whieli varies with the arrangement. To carry the inertia 
anaiog-y still further, it may be said to be comparable to the inertia résistance 
which is opposed to the attempt to move suddenly on its hinges a lieavy door. 
It is a commoniy-observed fact that if an attempt be made to pusli open a 
heavy door, however free from friction its hinges may be, the door wiil not 
immediately move in response to a pressure exerted upon it, but tlie motion 
will lag behind the pressure exerted; but, having once begun to move, it will 
continue to swing, and will resist an attempt to stop it, so that a pressure in 
the opposite direction must be exerted for some little time before the mo- 
tion of the door is reversed. If an attempt were made to swing such a door 
baek and forth, its motion would always lag behind the pressures exerted 
upon it. 

"In a similar or analogous manner, when an attempt is made to send a 
rapidly varying alternating current through a circuit, the circuit at flrst resists 
the flow of the current; and, the current having once started, the circuit re- 
sists any change in its strength or direction. This property of a circuit is 
known as 'self-induction.' It results, therefore, that, where self-induction ex- 
ists in a circuit, there is a delay, or lag, or displacement of pliase, between 
the current flow and the pressure tending to produce it; and this deiay is due 
to the live résistance, or electro-motive force of self-induction. The analogy 
just used may be carried still further, and the dead résistance of the circuit 
may be compared to the friction of tlie hinges. If there were no résistance 
opposed to an attempt to move the door, except the friction of the hinges, the 
door would begin to move the instant a pressure greater than the friction were 
exerted, and would stop when the pressure ceased; and, in a simiiar way, the 
dead résistance of the circuit opposes no varying résistance, and does not delay 
the current. If the door hâve both a large inertia and a large friction, the 
inertia résistance or active résistance wiil be proportionately less, and a pro- 
portionateiy less force will be exerted in starting it, and it will continue to 
swing for a shorter time after the force is removed; that is, it wili stop quicker. 
Its delay wiil therefore be less. In a somewhat analogous manner, an increase 
of the dead résistance of a circuit will make the effect of its active résistance 
relatively less, and the delay or lag of the current less. 

"Tesla also conceived the possibility of utilizing thèse facts in the production 
of a rotary fleld motor capable of being run by a single circuit, and carried 
out this conception by dividing a single circuit of alternating current into two 
branches at the point where the motor was located, and using thèse two 
branches as independent circuits to energize the motor. Then, in order to 
secure a différence of pliase between the currents flowing in said branches, he 
made them of différent electrical character; that is to say, by the introduction 
of some means in one to increase its self -induction or inertia, he retardod the 
current therein to a greater degree than in the other." 

This brings us to the patents in suit, which hâve to do with 
"split-phase" motors. The applications were made, and the patents 
were granted, on the following dates: 

Ko. 555,190, for an alternating motor, was applied for on May 15, 
1888, and was granted Pebruary 25, 1896. 

No. 511,915, for a method of electrical transmission of power, was 
applied for on May 15, 1888, and was granted January 2, 1894. 

The patents stand upon the sarae application, which was divided 
in December, 1888, and are attacked together on the ground that they 
are void for want of invention. It is argued that in view of the prior 
state of the art, and especially in view of Tesla's patent No. .382,279, 
of May 1, 1888, the step from obtaining separately from the generator 
the two alternating currents, différent iu phase, that are required to 
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operate the motor described in No. 382,279, to obtaining only one of 
such ctirrents froiii the generator, while the other is obtained by 
induction from the primary current, was an obvions step, easy to be 
taken by any one possessed of skill in eleetrical engineering, and 
therefore did not involve invention. Upon this point the opinions 
of the experts do not agrée, and I am so little of an expert myself iu 
this diiHcult branch of science that I scarcely feel entitled to hâve or 
express an independent opinion. Nevertheless, I hâve given the sub- 
ject such considération as lay within my power, and hâve corne to tlie 
conclusion that the step was taken in the exercise of invention. The 
grant of the later patents is prima" facie évidence of novelty and in- 
vention, as has often been decided; ibut, aside from this presuniption, 
80 far as I can realize the situation before and af ter May 1, 1888, the 
two patents now attacked seem to me to be so connected with the 
earlier group that the same faculties that were necessary to produce 
those that are flrst in point of time must havé continued in exercise 
to produce those that followed. It is often very difiicult to draw the 
line between invention and skill, and différent minds may draw it at 
différent points. I submit my own conclusion for what it mày be 
worth. 

Another défense asserts that the disputed claims of No. 555,190 are 
invalid because they are identical with the claims of No. 445,207. 
If the claims in both patents are for the same inventions, the posi- 
tion is Sound; for No. 555,190, although flrst applied for, was not 
granted until more than flve years after No. 445,207. But I do not 
think the inventions are the same. The claims are certainly not ex- 
pressly alike, as will be seen at opee; and their identity must be 
found, if at ail, in what is implied by the claims of No. 555,190. Upon 
this point the testimony is in conflict, and my examination of the 
opposing views has led me to the conclusion that the défendants' po- 
sition has not been sustained. I think the plaintiff's argument is 
Sound, as thus expressed on page 42 of the brief : 

"The distinction lietween the inventions elaimecl in thèse two patents résides 
in the tact that In No. 445,207 the two circuits of the motor are, as stated in 
elaim 1, of dilïerent eleetrical charaéter or résistance; in clalm 2 they are 
of différent self-induction; while in clalm 3 one set of the energizing colis 
Is formed of conductors of small slze and few ttfrns, while the other is a 
condiictor of larger size. None of thèse three reqtiirements Is found in either 
of the claims of patent 555,100, and therefore the two patents are not for the 
same invention. Moreorer, wliile it is true that claims 1, 2, and G of patent 
555,190, which are the claims relied upon by the complninant herein, do cover 
the construction set fortb in patent 445,207, yet, oij the other hand, the inven- 
tion of said claims can be embodied in motors wiiich do not eontain the in- 
vention claimed iù patent 445;207, because it is quite possible to make the 
circuits of the motor of 555,190 of the sanje eleetrical character or résistance, 
and of the same self -induction, since the différence in phase in such a motor 
would be sëcurèd by the induction of one i?urrent from the other. In fact, 
the motor shown and described in patent 555,190 does not embody the inven- 
tions of the clalm of patent 445,207." 

Another défense sets up patent No. 511,559, granted December 
26, 1893 (not hereinbefore referred to), as a sufticient answer to the 
validity of No. 511,915, granted January 2, 1894; the position being 
that both patents are for the same invention, and therefore that the 
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patent later in date is void. This défense was not set up in the an- 
swer, and for this reason objection is made to its considération. It 
is not necessary to pass upon the objection, however, since I do not 
think that the défense should prevail. The claims of No. 511,559 
are as follows: 

"(1) The metliod of operating motors liaving iudepenclent eurrgizing circuits, 
as lierein set fortli, which (•onsists iu passlug alteruating currents tUrougii 
both of the said circuits, aud retardiug the phases of the current in oue circuit 
to a greater or less exteiit than in the otlier. 

"(2) The method of operating motors Uaving indcpcudent energiziug circuits, 
as herein set forth, which conslsts In dirccting an alteruating currcut froni a 
single source through both circuits of the niotor, aud varyiug or modifylng thc^ 
relative résistance or self-induction of the niotor circuits, iind thcrebj pro- 
ducing in the currents différences of phase, as set forth." 

And the disputed daim of No. 511,915 is in this language: 

"(1) The method of operating electro-magnetic motors having indepeudent 
energizing circuits, as herein described, which consista in passing au alter- 
uating current through one of the energizing circuits, and iuducing by sach 
current the current lu the other energizing circuit of the motor, as set forth." 

I think the earlier patent claims (1) a generic method of opération 
by différence of phase; and (2) a spécifie method of obtaining tliat 
différence, namcly, by "varying or modifying the relative résistance 
or self-induction of the motor circuits," — while the disputed daim of 
Xo. 511,915 claims a différent method of obtaining the différence iu 
X)hase, namely, by induction. As already pointed ont, induction and 
self-induction are différent things. 

The last défense is noninfringement. To this point much of the 
testimony has beeu directed, and the subject bas received the most 
careful attention in my power. It has not been easy to understand, 
as vvill immediately appcar to any one who undertakes its exauiina- 
tion. The défendants' couusel describes it as "one of tlie most ali- 
struse departments of electricity,"' and lie rightly speaks of the prin- 
cipal testimony on this point as "two elaborate and higlily technical 
scientiflc expositions." Fortunately the oral arguments and tlie 
briefs of cotmsel bave presented the opposing vievvs with sudi ad- 
mirable clearness and force that I think I hâve been able to under- 
stand the disi)uteà points sufliciently to choose between the au- 
tagonistic théories. The difûculty is, of course, increased by the fact 
that the opérations of the electric fluid are not visible. We see only 
the phenomeua that resuit from such ojjerations, and can only forni 
an opinion, more or less probable, coucerning the actions and reac- 
tions that cooperate to produce the pheuomena. Upon many 
points opinions agrée. Upon other points there is at })resent a wide 
divergence. Kuch divergence exists among the witnesses who hâve 
testified concerning the electrical and magnetic forces that combine 
to cause the armature of the défendants' motor to revolve, and I can- 
not give the reasons by which they support their respective conchi- 
sions without quoting their précise and condensed language at stich 
length as would iinduly extend this opinion. The défendants' ex- 
pert concludes that the motor is oporated (I), E, p. 78) by '"the mutual 
action between the field set up by the copper band, H," (which in- 
closes one of the pôle pièces of the field magnet), "and the field set 
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up by the current in the armature circuit, F, under that part of the 
field magnet marked D." Ou the other hand, the plaintiff's experts 
conchide that the motor is operated by the progressive shifting of 
polarity that is tlie characteristic elïect of a Tesla motor, and that 
such shifting is produced by substantially the same arrangements 
in the one case as in the other. 

As already indicated, I am of opinion that the plaintiff's theory 
of opération is correct, and I cannot do better than state it in the 
language of counsel. The défendants' motor is thus described: 




Fig. 13, 



"The infringing apparatus is aa alternating-current motor. Two forms 
and sizes of thls motor, as made by the défendants, are in évidence; but, as 
the experts for both sldes agrée that they differ only in structural détails, but 
one form will be considered. 

"The motor, in gênerai appearance, is of cylindrical form, with a shaft 
passing axlally through It, and carrying a fan at one end. An inspection of 
the outside cylindrical portion of the motor proper shows it to consist of lam- 
inated magnetie cores composed of bundles of iron plates disposed In a eircle 
parallel to the shaft, and which in the small motor are six in number. Tlie 
arrangement of thèse bundles of plates is roughly analogous to that of the 
staves of a barrel. 

"The cores hâve at each end inwardly extending polar projections, radial 
with respect to the cylindrical outline which the group as a whole présents. 
On each of the cores or bundles of plates which constitute éléments of this 
cylinder, and between the polar projections of the same, are wound colis of 
wire which produce magnetie pôles of opposite sign at the polar projections; 
and the coils of the several éléments of the cylinder are so wound and con- 
nected that, when joined to the supply circuit, and traversed by a current 
impulse of given direction, they produce alternately opposite pôles in the 
circumferentially successive polar projections. Thèse coils, when joined up 
together, constitute the main or iirimary energizing circuit of the motor, which 
receives current from an external source. 

"Each of the bundles or cores is divided throughout its length Into two 
parts, and the polar projections of the smaller parts are surrounded by con- 
ductors in the form of a coil of a single convolution, and composed of flat 
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copi»r bands, the ends of whicti are soltlered together, so that each constitutes 
a short-circuited or elosed conductiug path around one of the two polar projec- 
tions into whicb each of the cores is divided. 

"The secondary élément or armature of the motor is composed of a circular 
séries of bundles or iron plates, thirteen in number, arranged around the shaft, 
and paraUel theroto. Each of said bundles or cores has polar projections at 
its ends extending radially outward, and surrounded by elosed conductors or 
coils formed of copper cyllnders with longitudinal slots thi'ough wliich the 
polar projections extend. Tho copper cyllnders resenible in form the rotating 
portion of a squirrel cage, and this forni of winding lias long been kuown as a 
'squirrel-cage' winding. The motor is in ail respects substantially the same in 
eonsti'uction as the fan motors made by the complainant's licensees, and is a 
slavisli copy of a form of motor patented in 1895 by the Westinghouse Com- 
pany, hereinafter referred to." 

The plaintilî's theory of opération is as folloAvs: 

"Assume, therefore, that the motor be connected with the circuit of a gener- 
ator so that alternating eurrents tlow through ail the miiin or primary coils, 
A, A, surrounding the fleld cores. In the absence of any disturbing causes, 
the polar projections, I and D, would, in conséquence, exhibit magnetic phases 
corresponding to those of the eurrents producing them; that is to say, the 
magnetism of each pair of polar projections would simultaneously rise, fall, 
and reverse, whilo at any given instant of timo the polarities of ciroumfer- 
entially successive pairs of polar projections would be of opposite sign. This 
would exert no rotative effect upon the armature, whether the latter were 
provided with elosed coils on its polar projections or not; for, as explained 
above, we should then hâve the conditions which obtain in the ordinary single- 
phase synchronous motor, in which tlie armature must be brought up to a 
speed corresponding to the rate of alternations of current producing the field, 
before it can rotate in obédience to the magnetic actions of the fleld. 

"But the armature of the défendants' motor does start from a state of rest, 
and runs up to full speed even when run by a current of 1G,000 alternations 
per minute, so that there must be présent some conditions otlier than those 
due to the simple alternation of its pôles, and it only remaius to détermine 
what those conditions are. 

"It is évident that a current which passes from an outside source througli 
any of the coils, A, A, magnetizes both of the cores surrounded by sucli a 
coll. In other words, it créâtes a magnetic field which passes tlirougli both of 
the polar projections of the compound core energized by sucli a coil; that is, 
through the polar projection, D, which is not surrounded by the copper band, 
and through projection, I, which is. 

"It is further évident that the passage of the Unes of force through the 
plane of the elosed circuit which is afforded by the copper band. H, must re- 
suit in the development of a current in such band, which will not be in phase 
with the primary current, but will follow after it, rlsing from zéro to its 
maximum, aud then falling and reversing later than the current in coil, A, 
by which it is producod. 

"But the existence of a current in a elosed conductor or coil necessarily 
implies the création by such current of a field of force, and, if the coil sur- 
round a magnetic core, the magnetization of such core. This is what haiipens 
in the présent case; but as the current in the copper band, H, is later than that 
in the wire coil, A, the nuignetization which it imparts to the portion of the 
core, I, which it surrounds, is later in time than that developed by the wire 
coil. 

"The fact that a current is developed in the copper band, H, also implies, 
and of uecessity involves, the transformation of a portion of the energy of the 
magnetic field produced by the coil, A, into sucli a current. In other words, 
a po]iion of those liues of force wliich -vi-ould otherwise pass into the smaller 
polar projection, I, and be there iiumodiately manifested in ils magnetization, 
are absorbed l)y the copper band, and converted into current. Ileiice tlie ini- 
tial magnetization of the smaller projection will lie weaker than that of the 
larger lU'ojection, in i)roportion to Ihe uuniber of lines that iiave lieen taken 
up by the copper band, so that not only tlie maximum, but also the minimum, 
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magnetizations of the smaller projections, I, will oceur at later periods than 
the corresponding phases of the larger ones, D. 

"We hâve therefore in the defendant's motor a séries of pairs of pôles, each 
pair consisting of a large polar projection, D, and a smaller one, I. the 
periods of magnetization of which do, not accord in point of time, for the 
phases of the smaller projections foUow after those of the larger. Thèse 
are the conditions of a rotating or shifting field, and they are produced hy the 
conjoint action of two alternating currents of différent phase, oue of which 
is Induced by the other. 

"It being incontestably true that, as between any two polar projections of 
the same eompound core, there exista a time différence in the phases of mag- 
netism which they exhibit, it will readily be seen how snch conditions resuit 
in the rotating or shifting magnetic field of the Tesla patents. For, assume 
that thls time différence were equal to one-quarter of a complète cycle of 
change, which is the idéal condition of opération. Then, when any given 
polar projection, D, exhibits maximum magnetism of one polarity, the adja- 
cent projection, I, which is surrounded by the same wire coil, will hâve prac- 
tically no magnetism. As the strength of D decreases, that of I increases, un- 
til the first becomes nil, and the second reachcs its maximum. 
■ "The magnetism of the first then rises from zéro to a maximum in an oppo- 
site direction, while that of the second or smaller is falling from maximum to 
zéro, but without change of direction. Next the first falls from maximum to 
zéro, while the second rises from zéro to maximum, but with the same direction 
now as the first, and so on. 

"Under thèse conditions it is obvions that the résultant attractive effect of 
any pair of projections will shift or swing from that pôle which is first to 
reach its maximum towards that which is later; and, having regard to the 
polarity of this résultant, it will be seen that, after shifting from a larger 
projection, D, to its smaller companion, I, it then shifts from the latter to the 
larger projection, D, of the next adjacent pair, and so on through the whole 
séries around the armature, in exactly the same manner as takes place in 
any Tesla motor having more than two single or double pôles. 

"To explain this further: When the résultant, which is, say, of north polar- 
ity, has shifted from a larger to a smaller projection, the latter is maximum 
north, and the former is zéro, and just about to change; but the larger projec- 
tion, D, of the pair next adjacent on the side of the smaller projection, I, now 
at its maximum, is also zéro, and just about to change. Its change, however, 
will be from south to north, or to the same polarity as that exhibited by the 
smaller projection, I, of the first pair; henee the north résultant will con- 
tinue to shift from the said smaller projection, I, over to the larger projec- 
tion, D, of the adjacent pair, while a south résultant will at the same time 
shift from the larger to the smaller projection of the first pair. 

"Each pair of projections may be regarded as constituting an independent 
couple, ail of which, however, co-operate; one couplé taking up and carrying 
on the résultants that hâve shifted between the members of the couple preced- 
ing it. This is, of course, true of ail Tesla motors having more than one couple, 
as in practice is nearly always the case. And it is also true in cases where 
the différence in phase between the currents, or the magnetizations resulting 
therefrom, is not exactly a quarter of a cycle, but something less or more. As 
explained above, and as stated by Tesla in the patents in suit, the idéal différ- 
ence in phase of 90 degrees can only be obtained by the employment of inde- 
pendent sources of current; but sufllcient différence of phase for ail practical 
purposes is secured artificially in the Tesla 'split-phase' motors and in that of 
the défendants, and the gênerai law of opération is the same in ail cases. 

"The shifting or rotating field in the défendants' motor has precisely the 
same effect on the armature with closed coils as would resuit from muving 
bodily around the armature one or more permanent magnets, as we hâve ex- 
plained in a previous portion of this brief." 

I think, therefore, that this défense must fail, and that the de- 
fendants' motor infringes ail the disputed claims of the patents in 
suit. 
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The last défense avers that the plaintiff lias assigned ail its in- 
terest in the patents in suit to the Westinghouse Electric Company 
by an agreement executed July 7, 1888, and therefore that the prés- 
ent action cannot be maintained, because the Westinghouse Com- 
pany has not been joined as a party complainant. This défense was 
not taken by the pleadings, as it should hâve been in order to bring 
it properly before the court, and under the circumstances I am not 
disposed to give it any weight. Assuming the agreement of July 
7th to hâve the efïect contended for, the only resuit of dismissing 
the bill would be to renew the controversy in another proceediug, 
where the same évidence would be heard, and the same conclusion 
would be reached. The failure to make the Westinghouse Company 
a party plaintiff, if such a joinder was necessary, is a formai defect, 
that has no bearing, so far as has been made to appear, upon the 
substance of the controversy. But I think it would be reasonable 
to protect the défendants from the possibility of being called upon 
to answer that company for the same cause of action, and I under- 
stand the plaintiff to agrée that the court should take that course. 
If, therefore, within 20 days from the date of filing this opinion, the 
plaintiff shall file with the clerk a stipulation, executed by the West- 
inghouse Electric Company, agreeing to be bound by the decree in 
ail respects as if it had been originally a party plaintiff, the decree 
prayed for by the bill will be entered. 

Motions to Amend Answer and for Eehearing. 
(December 1, 1899.) 

I hâve considered thèse motions, but without being able to con- 
clude that either should be allowed. I am still of opinion that the dé- 
fense of want of proper parties was not taken in time, and I think, 
also, that the motion to amend — which was not presented to the 
court until after the décision of the case had been announced, and 
the form of the final decree was under considération — has been un- 
duly delayed ; but the court, of its own motion, has given the défend- 
ants a protection to which, in strictness, they were not entitled, and 
I confess to some surprise at finding them ai)parently aggrieved. 

The remaining ground upon which a rehearing is asked is the sup- 
posed failure of the court to consider the défendants' argument upon 
the subject of comparative structure. The supposition ânds some 
support in the silence of the opinion upon this point, but the failure 
is in appearance only. I considered the argument, and did not ex- 
tend the opinion by discussing it at length, because I regarded it as 
answered, in effect, by the décision upon the subject of comparative 
method of opération. It seemed to me that the testimony showed 
the two subjects to be so closely connected, in this particular case, 
that, if the method of operating both forms of motors was found to 
be the same, the structures must at least be équivalent, if not sub- 
stantially the same. The point was considered, therefore, and de- 
cided, alithoiigh it is not expressly referred to. 

Both motions are accordingly denied. 
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WARNER BROS. CO. v. WARREN-FEATHEEBONB CO. (three cases). 

(Circuit Court, S. D. New York. September 5, 1899..' 

"PATENTS — Suit por Infringement — Demurrbr to Bii.i.. 

Where the allégations of a bill for infringement of a patent are good, 
and the patent is not made a part of the bill, except by référence to It 
"to be produeed," the sufflciency of such allégations cannot be determined 
on demurrer.i 

Thèse are three suits for infringement of patents. Heard on de- 
murrers to the bills. 

Dickerson & Brown, for plaintiff. 
Sullivan & Cromwell, for défendant. 

WHEEIJEE, District Judge. The bills in thèse cases are each in 
the usnal form for the infringement of a patent, but the patent is 
not annexed to or in any way made a part of the bill. The issue of 
the patent is well stated for the new and useful invention mentioned, 
as by a certifled copy "to be produeed will more fully appear." The 
demurrers are to such parts of the bill as relate to particular daims 
specifled by their respective numbers. Tlie bills would be good if 
they should be maintained by proof, and they would be maintained 
in this respect if the patents, when produeed, should be valid. When 
they are produeed, they will be évidence in support of the bills, but 
not parts of the bill. The bills appear to be suificient, altliough the 
patents may not, when produeed, be sufficient to maintain them. 
As the biUs are drawn, the question as to the validity of the patents 
upon their face does not yet arise, and cannot now properly be con- 
sidered. It is merely a moot question in the cases. Demurrers 
overruled, défendants to answer by October rule day. 



SOCIÉTÉ ANONYME POUR I^A TRANSMISSION DE LA FORCE PAR 
L'BLBCÏRICIÏÉ V. GENERAL ELECTRIC CO. 

(Circuit Court, S. D. New York. November 14, 1890.) 

Patents — Vawdity— Prior Foreign Patent. 

A foreign patent, to affect a subséquent patent in the United States for 
the same invention, under Rev. St. § 4887, must hâve been one which con- 
veyed substantive rights by granting a monopoly which the patentée 
could enforce in the courts; and a provisional patent, Issued under the 
law of Swltzerland, which merely secures the applicant against the efCects 
of publication for three years, and entitles him to a définitive patent on 
making the required proofs of the existence of either the article Itself 
or a model thereof within that time, is not such a patent as Is referred to 
in the statute. 

Hearing on Bill and Plea. 

Edmund Wetmore, for complainant. 
C. L. Buckingham, for défendant. 

1 As to pleading in patent infringement suits. see note to Caldwell v. Powell» 
19 C. C. A. 595. 
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COXE, District Judge. ïlie bill allèges infringement of letters 
patent No. 553,469, granted Januaiy 21, 18y(), to tlie complainant as 
assignée of Ilutin and Leblanc for iniprovenients in alternating cur- 
rent motors. The plea allèges that a Swiss patent, granted to the 
inventors for the same invention, lapsed before the United States 
patent was granted, or before an application containing the claims 
of the patent had been filed. The défendant seeks by this plea to 
bring the case within the doctrine of Huber v. Manufacturing Oo., 
148 U. S. 270, 13 Sup. Ct. 603. The kejstone upon which the plea 
rests is the existence of a patent in Switzerland and its expiration 
on or about September 12, 1894. Section 4887, Kev. St. U. S., has 
référence only to inventions previously patented in a foreigu coun- 
try. If there was no foi*eign patent the statute has nothing on 
which to operate. A patent implies a grant from the sovereign 
power securing to the inventer, for a limited time, the exclusive 
right to make use and vend the invention; it conveys to the in- 
ventor substantive rights and secures to him a valuable monopoly 
which he can enforce for his own advantage either by using it him- 
self or by conveying the privilège to others. He receives something 
tangible, something which has a présent existing value which pro- 
tects him from compétition and is the source of gain and profit. 
An instrument which falls short of this, which gives only limited 
and temporary protection, which is but a condition précèdent to 
the définitive grant, which conveys no monopoly or the right to pro- 
ceed against infringers, is not the patent contemplated by the stat- 
ute. 

The document, dated September 12, 1891, issued to Hutin and 
Leblanc by the Swiss government, was not a patent in any true 
sensé of the word. A patent was never issued for the reason that a 
model satisfactory to the Swiss officiais was not produccd. The 
patentées never had a monopoly in Switzerland. They could not 
sue infringers or exercise any of the rights of patentées. What 
they received was little more than a promise of a patent if they sub- 
sequently convinced the Swiss officiais of their right to reçoive one. 
It no more conveyed to them the exclusive right to make, use and 
vend the invention in Switzerland than the promise to give a deed 
upon receiving the purchase priée, at or before a specifled date, 
conveys the fee of an estate in land. Without considering the pat- 
ent law of Switzerland in extenso it seeras entirely clear that no 
définitive patent can be granted there unless the invention is ap- 
plicable to industry and is represented either by the object itself or 
a model thereof. Proof must be presented "that there exists a model 
of the object invented, or that the object itself exists, and as a model 
is considered an exécution of the invention, or a plastic représenta- 
tion, clearly displaying the nature and object of the latter." It is 
impossible to read the Swiss law and patent-office procédure with- 
out being convinced that unless this proof is made a définitive pat- 
ent is simply ont of the question. 

The Swiss law also provides for a provisional patent and its effect 
is thus described: 



606 97 FEDERAL REPORTER. 

"The provisional patent bas only the effect of assuring to its owner, during 
a period of three years to date from the day of the application, the right to 
obtaiu a définitive patent, notwithstanding the publicity which might hâve 
been given to the invention during the interval. The owner of a provisional 
patent shall hâve no right of actioa agaJnst persons vrho imitate or who 
utilize bis invention. 

"Before the expiration of the aforesaid period of 3 years the ovraer of the 
provisional patent must, by the performance of the formality prescribed by 
art. 14, clause 3, cause the delivery to him of a définitive patent, In default 
whereof the patent becomes forfeited." 

The law further provides that if the inventer does net annex to 
his application for a définitive patent proof of the existence of a 
model, or the object itself, lie can claim a provisional patent only 
which he can exchange for a définitive patent as soon as he furnishes 
such proof. If he makes the proof the date and hour when it is fur- 
nished shall be noted and "it is starting from this last date that 
the définitive protection assured to inventions shall commence." If 
he fails to make the proof within the prescribed period he forfeits 
his right to a patent. Hutin and Leblanc failed to furnish proof 
satisfactory to the Swiss officiais and, consequently, never obtained 
a définitive patent. For this reason their provisional patent lapsed, 
the fact being noted as foUows: "The patent was canceled on Sep- 
tember 12, 1894, by reason of not furnishing the proof of a model." 
In the judgment of the court it is established beyond doubt that the 
document vi'hich the patentées obtained in Switzerland was not 
such a patent as is referred to in the United States statute and, 
therefore, that its abortive existence produced absolutely no effect 
upon the patent in suit. 

The rule that the lapsing of a provisional grant, which has not 
ripened into a patent securing a monopoly does not destroy a United 
States patent is flrmly established by many well-considered authori- 
ties. It is immaterial that thèse décisions relate to provisional 
patents emanating from other countries than Switzerland. So long 
as they possess the same characteristics the principle involved is 
the same. A British provisional patent is similar in its fundamental 
purpose to a Swiss provisional patent and it has been frequently 
held that such an instrument is not a patent within section 4887. 
Gold & Stock Telegraph Co. v. Commercial Telegram Co. (C. C.) 23 
Fed. 340; Emerson, Smith & Co. v. Lippert (C. C.) 31 Fed. 911; Sei 
bert Cvlinder OU Co. v. William Powell Co. (C. C.) 35 Fed. 591; Télé- 
phone Co. V. Cushman (C. C.) 57 Fed. 842; Edison Electric Light Co. 
V. Waring Electric Co. (C. C.) 59 Fed. 358. 

The patentées are not estopped from showing the true character 
of the Swiss patent because of the formai statement in the preamble 
of the spécification that a patent had been granted them in Switzer- 
land. The facts are ail before the court and this perfunctory state- 
ment cannot operate to transform a mère protection against publi- 
cation into a définitive patent. Light Co. v. Bloomingdale (0. C.) 
65 Fed. 213; Conimercial Mfg. Co. v. Fairbank Canning Co. (C. G.) 
27 Fed. 78. . It follows that the plea must be overniled with costs; 
the défendant, on payment of costs, to hâve leave to answer within 
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30 days from the date of tlie order OTcrruling the plea. Equity rule 
34; Desty, Fed. Proc. (9tli Ed.) pp. 1747, 1748; Walk. Pat. (3d Ed.) 
p. 453, and cases cited. In default of an answer the complainant is 
entitled to a decree. 



LEIN V. MYEKS et al. 
(Circuit Court, S. D. New York. November 14, 1809.) 

1. Patents— Suit for Infringement— Bciïden op Pkoop as to Anticipatios:. 

Wliere the device of the patent in suit is discloseci by another antedating 
it by more than two years, the burden rests upon the complainant to 
prove beyond a reasonable doubt that his was the prior invention. 

2. Same — E\\tkntablk Invention — Imfrovements. 

The public policy whicli is the foundation of the patent laws should 
constrain the courts to sustain the validity of a patent, although the in- 
vention is one of limited scope and minor importance, where it shows the 
exercise of invention, and is a distinct improvement over the structures 
of the prior act. 

3. Same — Ikfrinokment — Matthesr Frame. 

The Lein patent, No. Olô.OTtt, for a mattress frame, as to claim 1 
heJd not anticii>ated by the Taber design patent. No. 26,245, on the ground 
that Lein's invention was prior. Also hcld valid and infringed. 

This was a suit in equity by John P. Lein against Solomon A. 
Myers and Daniel I. Tompkins, composing the flrm of S. A. Myers 
& Co., for infringement of a patent. On final hearing. 

Clifton V. Edwards, for complainant. 
Milton E. Robinson, for défendants. 

COXE, District Judge. This is an equity action for infringement 
of letters patent No. 615,073, granted to the complainant November 
29, 1898, for a mattress frame. The application was flled August 
7, 1897. The spécification states that the object of the patentée 
is to construct a cheap and simple frame in which the smallest pos- 
sible surface will be exposed to the accumulation of dust, dirt or ver- 
min and in which the weight put upon the mattress is so distributed 
that the greater the weight the more flrmly will the frame be held 
together. The flrst claim is involved. It is in the following words: 

"(1) A socket for a mattress frame comprising a part adapted to engage the 
upper surface of the side rails of the mattress frame, a horizontally extending 
shoulder formed on one side thereof, a vertically extending bracket at the 
outer end of said shoulder, a similar bracket at the point where said shoulder 
engages the side rail, and means for securlng the end bar of the mattress to the 
upper ends of said brackets substantially as describcd." 

The défenses are anticipation, lack of patentable novelty and non- 
infringement. It is conceded by the complainant that the subject- 
matter of the flrst claim is disclosed in the design patent No. 26,243 
for a corner block for mattress frames granted to Winfleld H. ïaber, 
November 3, 1896, on application flled August 10, 1896. The Taber 
patent antedating the patent in suit by more than two years, the 
burden is shifted to the complainant to prove beyond a reason- 
able doubt that his was the prior invention. Thaver v. Hart (C. C.) 
20 Fed. 693, and cases cited; The Earbed-Wire Patent, 143 U. S. 
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275, 285, 12 Sup. Ct. 443, 450. Tlie complainant has succeeded in 
sustaiuing this burden. Ile testifles that he commenced experiment- 
ing in December, 1894, and in the spring of 1895 had a casting 
niade which embodies trie invention of the flrst claim. This casting 
is in évidence. A few months afterwards he made another pat- 
tern from which a second and more satisfactory casting was made 
which was used in a mattress frame in the latter part of 1895 or 
early in 1896. In brief, the testimony is to the effect that he con- 
ceived the invention in the early jpart of 1895 and completed it in 
the latter part of that year or in the early part of the succeediiig 
year. He is corroborated by three witnesses who were with liim 
during the period in question. There is nothing to impeach the 
Jionesty and intelligence of thèse witnesses and they were speaking 
of events so récent that they can hardly be mistaken as to the facts. 
This is not one of those cases which so often occur where a witness 
dépends upon his unaided memory to describe structures which he 
has not seen for more than a décade. 

A situation very similar to the présent was examined by this 
court in Webbing Co. v. Nicholls (C. C.) 70 Fed. 1009. The rèasons 
there given for accepting the évidence of prior invention apply to 
the présent case and need not be repeated. It is enough that the 
testimony is fair and reasonable and is wholly uncontradicted. 

The latest date that can be flxed for the Lein invention is several 
months prior to the Taber patent. Two other exhibits are subsé- 
quent to the date of the Lein invention. Thèse it is unnecessary 
to consider. None of the prior patents shows the device of the claim 
in question. They show varions ways of supporting the mattress 
but nothing which is the équivalent of the Lein socket. Lein was 
the flrst to construct this form of support and it is plain that it pos- 
sesses many advantages over pre-existing structures. The mattress 
is, in appearance, more symmetrical and attractive than any which 
preceded it; it is cheap, strong and able to stand the severest ten- 
sion likely to be put upon it; it is supported directly on the bed 
frame and dispenses with bed slats and ail wooden structures which 
attract and harbor vermin. The fabric is raised five inches above 
the frame and the soc' ^t provides a very strong connection for the 
side and end bars. In brief, it is a marked improvement over the 
structures of the prior art. It is, of course, true that the invention 
is one of limited scope and minor importance. It is not a great in- 
vention and should the court see fit to strike down the patent ample 
authority for such action can be found among the reported cases. 
On the other hand the more libéral, and, in the opinion of the court, 
the wiser and more progressive rule, established by a long line of 
clear and convincing judgments, of which The Barbed-Wire Patent, 
supra, and Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, 
are conspicuous examples, leads to a conclusion sustaining the pat- 
ent. 

It is seldom in this âge of intense material activity that an in- 
venter strikes out upon a path never traveled before and startles 
the world by an entirely new discovery. It is the constant addi- 
tion of new features and improvements to old methods and structures 
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which has advanced science and the useful arts to tlieir présent 
state of perfection. In tliis marvelous march of progress tlie Ameri- 
can workman has always lield the advanced position, due to the en- 
couragement he has received from a libéral and enlightened applica- 
tion of our patent laws. A récent writer of recognized ability and 
wide expérience says upon this subject: 

"Public pollcy is the very foundation of the patent System, and the only 
reason for its existence. ïhe theory of t!ie constitution is that patents are 
granted, not as a reward for the past, but as a stimulus for tlie future — to 
encourage the making of further improvements and discoveries. But if publie 
policy requires them to be grantod for that purpose it equally requires them to 
be sustained and enforced. ïhe absurdity of trying to encourage invention 
by granting patents and then holding them invalid is too obvions for com- 
ment. * * * It needs no argument to show that the courts siiould exercise 
exceptional care to protect the inventors of minor improvements in the arts. 
True, their claims are often difficult to projjcrly construe, because tliey closely 
approach the invisible line which séparâtes patentable invention f]'om mère 
skill and judgment; but that is no reason wliy the beneflt of the doubt 
should always be given to the infringer. * * * Public policy is far better 
promoted by the friendiiness which would go too far in sustaining patents tlian 
by the cold indifférence which would not go far cnough; for tlie stimulus to 
the making of improvements is only Inereased by the former, wliile it is dead- 
ened and destroyed by the latter." 

There is little difflculty in according to Lcin a higher place than 
that of the skilled mechanic. It requires no expert knowledge to 
perceive that his device is distinctly an advance over those which 
preceded it. This is true from whatever point of view the subject 
is approached, and others should not be permitted to appropriate the 
results of his genius and labor. 

There is hardly room for discussion npon the question of infringe- 
ment. Indeed, it is not easy to see why the défendants are not 
concluded by their own admissions. Having alleged that Taber's 
device is identical with Lein's and that theirs is identical with Ta- 
ber's, how can they escape the conclusion that it is also identical 
with Lein's? But however this may be there is no question upon 
the proofs that their construction has ail the éléments of the first 
claim and is an infringement thereof. The complainant is entitled 
to a decree. 



SPRAGUE ELECTRIC RAILWAY & MOTOR CO. v. NASSAU ELECTRIC 

R. CO. 

(Circuit Court, E. D. New York. November 10, 1S99.) 

Patents — Infringement — EiiKCTiiic Ratlwat Motohs. 

The Sprague patent, No. 324,892, for an improved electric railway motor, 
describes an invention for carrying the motor frame suspended beneatli 
the vehicle centered on the axle at one end, and supported at the otlier by 
a flexible connection with the truck frame or body of the car, its principal 
feature bemg, to provide a flexible connection between the motor frame 
and truck frame or car body, so that the position of the motor will not 
be affected by the movement of the truck on its springs. Claims 2 and G 
eonstrued, and held infringed. 

This w^as a suit in equity for infringement of a patent. On final 
hearing. 

97 F.— 39 
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Frederick H. Betts and L. F. H. Betts, for complainant. 
George J. Harding, William H. Kenyon, and Frank S. Busser, for 
défendant. 

THOMAS, District Judge. Letters patent No. 324,892, issued to 

F. J. Sprague on August 25, 1885, relate to the suspension of an 
electric motor under a car propelled by it. Th.e patent, althougli 
not in issue, was considered by tlie circuit court of appeals for tlie 
Eighth circuit in a suit between tlie Adams Electric Eaiiway Co. and 
the Lindell Kaiiway Co., 23 C. C. A. 223, 77 Fed. 432, 452. It was di- 
rectly involved in Sprague Electric Railway & Motor Co. v. Union By. 
Co. (G. C.) 84 Fed. 641, decided by Judge Wheeler, whose decree was 
afBrméd by the circuit court of appeals for the Second circuit (31 C. 

G. A. 391,"^ 88 Fed. 82) ; which litigations did not bring to notice 
the précise feature of the patent alleged to be infringed in the suit 
at bar. A preliminary injunction was granted by Judge Lacombe 
in the présent action, and the circuit court of appeals for the Sec- 
ond circuit, in another action between the same parties, upon an 
appeal from an order. granting a preliminary injunction (C. C. A.; 95 
Fed. 821), passed upon the patent. Upon thèse various occasions 
the validity of the patent has been sustaiued, but the reason- at 
présent urged for noninfringement was not suggested by the défend- 
ant until the présent argument on the merits. In the Union Eaii- 
way Case, Judge Shipman plainly describes the Sprague mechanism. 
He says: 

"Sprague hung the motor uuder the car body direetly upon the axle of one 
of the pairs of wheels by an extension or solid bearing attached direetly to 
the motor. He used a magnet liaving a yoke and pôle pièces, and by sleeving 
one end upon the axle he caused the armature, which was carried between 
the pôles of the magnet, to be held with firmness, and the armature shaf t to 
be held In alignment with the car axle. The opposite end of the motor was 
upheld by springs extendlng to a crossbar on the truok f rame. He also re- 
lieved the weight upon the axle by a spring support from the truck of the 
vehiele. The rbotor was thus liung below the car, one end being çentered 
upon the axle, and the other end being flexibly attached by springs to the 
tnick f rame. The elïect of the mode of construction is explained in the 
spécification as foUows: 'The armature being carried rigidly by the field 
magnet, . thèse two parts must always maintain precisely the same relative 
position under every vertical or latéral movement of the wheels or of the car 
body; and as the field magnet which carries the armature is itself eentered 
by the axle of the wheels to which the armature shaft is geared, the engaging 
gears also must always maintain précisely the same relative position. At the 
same time the connection of the entire motor with the truck is through 
springs, so that Its position is not affected by'the movements of the truck on 
its springs.' " 

The complainant's device, and the useful resuit to be attained 
theref rom, having been stated, the claims alleged to be infringed 
may be considered. Such claims are Nos. 2, 4, and 6. They are as 
foUows: 

"(2) The combination of a wheeled vehiele and an electro-dynamic motor 
mounted upon and propelling the same, the field magnet of said motor being 
sleeved upon an axle of the vehiele at one end, aud supported by flexible 
connections from the body of the vehiele at the other end, substantially as set 
forth." 
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"(4) The combination of a wheeled vehicle, an eleetro-dynamic motor 
mounted upon and propelling the same, the field magnet of said motor being 
sleeved upon an axle of tlie vehicle, and the armature of said motor being sup- 
ported upon the fleld magnet, and gearing between the armature shaft and 
the driving wheels of the vehicie, substantially as set forth." 

"(6) The combination, with a wheeled vehicle, supported upon its axies by 
springs, of an eleetro-dynamic motor flexibly supported from such vehicle, 
and centered upon the driving axle thereof, substantially as set forth." 

The issue in this case relates solely to the support of the off or 
uose end of the motor. It will be noted that by claim 2 such end 
is "supported by flexible connections from the body of the vehicle." 
Claim 4 makes no allusion to the support of such end of the motor, 
while claim 6 provides for a motor "flexibly supported from such 
vehicle"; and such vehicle, in the same claim, is stated to be "a 
vi'heeled vehicle, supported upon its axles by springs." Upon the 
hearing respecting the preliminary injunction (C. C. A.; 95 Fed. 
821) the circuit court of appeals etated: 

"Uniess the défendant'» motor is 'supported by flexible connections from 
the body of the vehicle' at the end opposite the driving axle. it does not in- 
fringe the second claim; and, uniess it is 'flexibly supported from such ve- 
hicle,' it does not infringe the sixth ela'im." 

The court further states: 

"The Sprague invention v.'as not a pioneer, and was not of a broad char- 
acter, but it was a distinct and clearlj -defined invention in the method cf 
hanging electric motors for vehieles, and its gist consisted in the utilizatioa 
of the frame of the motor itself with th(> necessary extension, and the cen- 
tering of the motor on the driven axle fcy extension pièces from the fleU 
magnet at one end, and in its flexible suspension at the other end to the car 
truek, the armature being carried rigidly by the field magnet." 

The court; further says : 

"The prior patent to Finney discloses the principal features of Sprague's 
invention, and what Sprague bas deseribed and claimed in tlie présent patentu 
are improvements in détails of construction and arrangement. One of his 
improvements eonsists in introducing a flexible connection between tlie motor 
and the car body, or the truclc frame, at the end opposite the driving axle. 
la the motor of the Finney patent that end rests upon the crossbar of a frame 
which Is supported by the axles of the vehicle. It is rigidly connected with 
the crossbar, and thé crossbar is bolted to the frame. In the présent patent 
that end of the motor is 'hung from a crosspieee, F, on the truck, by heavy 
springs, b, b, or from the car body itself in the case of a street car or other 
vehicle having no truck.' Another improvement deseribed in the patent eon- 
sists in introducing supporting springs at the axle end of the motor. 'Thèse 
springs extend to crossbars on truck frame, or to the car body in case no 
truck is used. Their tension is adjusted by nuts, t, which are locked by other 
nuts, u. This adjustment may be such as to carry wholly or partially the 
weight of this end of the motor, or so as to actually exert a pressure upon 
the lower side of the driving axle.' The improvements deseribed are appar- 
entJy contrived to hold the motor in elastic restraint. The spécification states 
that 'the conn«ction of the eptire motor with the truck is through springs, so 
that its position is not affected by the movements of the truck upon Ita 
sijrings.' " 

It is considered that this quotation suggests the salient features 
of the Sprague patent, and that the last sentence thereof embodies 
a full statement of the mischief which Sprague intended to avert, 
and his means of averting it. The disturbing élément was the move- 
ment of the body or truck on the springs, and the conséquences 
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therefrom to tlie motor were to be avoided by flexibly attachiag 
the motor to the body or such truck. In ail the opinions whicb bave 
l/een written in this circuit concerniug the Sprague patent, the rela- 
tion of the motor to the body of the car, or to the truck of the car, 
has been considered with référence to the twisting or turning of 
the body of the car upon its springs; and no other thought seems 
to hâve been in the mind of the inventor, save as shall be herein- 
after stated. It is thought that Sprague had no conception what- 
ever of preventing any movement which could be communicated to 
the motor, provided the motor were so placed that it was totally 
unaffected by the motion of the body oi' the car upon its springs. 
This Tiew is strengthened by the language of the spécification, 
which states: 

"My invention relates to electric motors mounted upon rallway cars for the 
purpose of propelllng the same, and my object is to so arrange and support 
the motor that the relative positions of the armature and field magnet of the 
motor will not be changed, and the mechanical connections hetween the 
armature and the driving axle will not be disturbed by any movement of the 
car body on its springs at the same time that the driving axte will be relieved 
of dead weight." 

This is the introductory sentence of the spécification, and pré- 
sents the vital thought in the mind of the patentée. The spécifica- 
tion further states : 

"The truck body is supported from the axles, C, C, through springs, in any 
usual manner." 

This indicates that the truck in the inventor's conception was 
one resting on springs, and théreby supported from the axles. 
Again : 

"The yoke or back pièce, a, of the field magnet, is hung from a crosspiece, 
F, of the truck, by heavy springs, b, b, or from the car body itself in case 
of a Street car or other vehicle liaving no truck." Again: "The armature 
being carried rigldly by the lield magnet, thèse two parts must always main- 
tain precisely the same relative positiou uuder every vertical or latéral move- 
ment of the wheels or of the car body." 

Hère is a single référence to a ''vertical or latéral movement of 
the wheels," but it is made in connection with a description of the 
f astening of the motor to the driving axle, f Or the patentée states, 
in the next sentence: 

"At the sa,me time the connection of the entire motor vi'itli the truck is 
through springs, so that its position is not affected by the movemeuts of the 
truck on its springs." 

The movement of the body of the car or of the truck on its springs 
is constantly manifest, and is the ever-present thought. True to 
tliis thought, the inventor has in no way suggested tlie attachmeut 
of the off end of the motor to any part of the car totally unaffected 
by the movement of the car body or car truck upon its springs, 
Claim 2 in terms describes a motor "supported by flexible connec- 
tions from the body of the vehicle at the other end." The language 
of claim 6 is no broader in this regard: 

"The combination, with a wheeled vehicle, supported upon its axles by 
springs, of an electro-dynamic motor flexibly supported from such vehicle, 
and centered upon the driving axle thereof, substantially as set forth." 
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The question now arises whether, in view of ail that lias gone be- 
fore, the word "vehicle" means the entire car, or whether it refers 
to the body of the car. The very language used in the claim indi- 
cates that the patentée used the word "vehicle" in the sensé of the 
body of the vehicle, for he refers to a "wheeled vehicle, supported 
upon its axles by springs." If the word "vehicle" referred to the 
whole car, then it would mean that the whole car must be supported 
upon its own axles by springs; which would call for a vehicle as a 
unit, supported upon one of its component parts. Such construc- 
tion not only would involve an absurdity, but also would be incon- 
sistent with the other parts of the spécification. Again, in claim 
î) provision is made for "a spring support for the other end of motor 
from the truck or body of a vehicle, substantially as set forth." To 
what does "substantially as set forth" refer? If the référence be 
to the descriptive part of the spécification, there will be found only 
a conception of some attachment to the truck or body of the vehicle; 
if référence be to the figures, such conception, and nothing else, will 
be found. 

It remains to be considered whether the defendant's structure in- 
fringes the patent under the construction above put upon it. In 
order that no injustice may be done the défendant in portraying 
its structure, the only description thereof contained in the defend- 
ant's brief is hère given : 

"The car and motor support employed tiy défendant is in its essential char- 
acter a wliolly new création. It is true that the longitudinal plates marlied 
A, A, in the exliibit, are practically identical in location and function with 
the tnick frame, A, of tlie Spraguo patent; that if-, tliej' are moimted upon the 
car springs, and the car body is attached thereto either directly in the case 
of a single-truck c-ar, or pivotally in tlie case of a doiible-truck car, such as is 
shown in the Sprague patent. It may be admitted that this part. A, A, of 
respondent's structure is the substantial équivalent of the tmck trames de- 
scribed in the patent in suit, as it is mounted upon the car springs, B, B, in 
just the same way as the truck frame of Sprague. The whole structure, how- 
ever, between the axle boxes, II, and the car springs, B, B, Is peculiar to the 
modem art, and constitutes the spécial motor frame or motor truck frame or 
motor frame of the truck, whose primary purpose is to suppoi't the motor. 
The motor frame, comprising mainly the equalizing bars or axle bars, 0, and 
crossbars, E, E, and D, D, is practically rlgid with the axle boxes. The equal- 
izing bars, 0, are four in number, two on eaeh side of the axles, and arrangea 
on edge, with castings to stitïen them, and rivets uniting the members of each 
pair and the stiffening castings. The equalizing bars are carried by very stiff 
journal springs, normally inaetive, whose sole function is to prevent shocks 
to the vehicle when the wheel strikes a high or low place in the track by per- 
mitting the motor frame to give slightly in a vertical direction. Heavy 
brackets. G, are provided, which are secured flrmly to the motor frame, so as 
to engage as closely as possible the sides of the axle boxes. H, thus pre- 
venting any longitudinal movement of the frame. It is upon this rigid motor 
frame that the ofC end of the motor is carried." 

Some addition to this description is necessary for the purposes of 
greater accuracy. A rod passes through the end of each journal 
spring and the so-called -'Diotor frame," and. as the end of the journal 
spring h'es in a guide or looj) extending from the truck frame, both 
the ( iiu-]; frame and motor frame are so connected by such rods that 
any upward lift or strain upon the former is brought to bear upon 
the latter. This establishes a direct relation between the two frames. 
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It is already conceded by the défendant'» description of its structure 
that the motor frame is so adjusted as to allow it a vertical motion. 
The resuit is that in theory a downward movement of the truck frame 
is communicated to the motor frame, and a vertical motion thereof 
results. If such motion exists, there is no reason why the same 
should not be communicated to the crossbar to which the motor is 
attached; and, to avoid the same, vrhat are called by the défendant 
"cushioning springs" are placed at each end of the crossbar. It is 
claimed by the défendant that in practice the springs are so adjusted 
that the vertical movement is very slight, and that it could not be 
«arried injuriously through the crossbar to the motor. However that 
may be, there is a mechanical connection between the truck frame 
and the motor frame, whereby the former rides upon the latter, with 
the possible resuit of giving it motion. If such motion be not com- 
municated to the motor frame, it is because of some spécial arrange- 
ment of parts tending to prevent the same. Primarily, the two 
f rames are so related that one influences the other; and it is con- 
sidered that the relation is sufficient to bring the defendant's struc- 
ture w^ithin the terms pf the complainant's claim. This conclusion 
accords with the several former décisions involving the defendant's 
structure, or similar structures, whose authority this court should 
observe. 

It results from the foregoing views that complainant should hâve 
a decree enjoining the défendant from infringing claims 2 and 6. 
Claim i involves no greater rights. 



NEWTON v. McGTJIRH. 

(Circuit Court, S. D. New York. November 14, 1899.) 

1. Patents— Limitation BY FoEEiGN Patents— Act Extenbing Tesm. 

Aet March 3, 1897 (29 Stat. c. 391), amending the statutes relating to 
patents, by Its terms cloes not affeet patents granted prior to January 1, 

1898. 

3. Same— Suit por Infringbmbnt— Right of Licbnsee to Maintain. 

A decree reforming a Ucense so as to c-onfer on tlie licensee the exclu- 
sive rlght to malie and vend a pateated machine does not entitle the 
licensee to maintain a suit for infringement agalnst one not a party, who 
had previously purchased a machine from the patentée, who thon held the 
tltle to the patent. 

3. Samb— Briok-Mold Sandino Machine. 

The Newton patent, No. 407,030, for a briclc-mold sanding machine, 
claim 5, is void for lacli of patentable invention in the device shown in 
the spécification. 

4. Same— Fbbding Mechanism. 

ïhe Newton patent, No. 372,698, for improvements in feeding and de- 
liverlng mechanism for briclc-mold sanding machines, consisting chiefly 
of an additional feed puUey, which posltively séparâtes the lower mold 
of a séries from the table and from the next one above it, and moves it 
towards the cylinder of the machine, discloses an Invention of merit, and 
is valld. It is infringed by a machine which embodies such feature, and 
only dlffers in having the table provided with anti-friction rollers, on 
which the lower mold rests, and which facilitate its movement. 
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This was a suit in equity by Addie Newton against Terrence Mc- 
Guire for infringement of certain patents. On final hearing. 

Walter E. Ward, for complainant. 
George A. Moslier, for défendant. 

COXE, District Judge. Tliis is an infringement suit founded upon 
four patents for brick-mold sanding machines. No. 284,115 was 
granted to James A. Euclj, August 28, 1883. Tins patent was lim- 
ited to tlie terni of a Canadian patent for tlie same invention which 
expired Mardi 31, 1898, prier to tiie commencement of tliis action, 
ïlie contention tliat tlie act of Marcli 3, 181)7 (29 Stat. «94), oper- 
ated to extend the term of tlie patent for two vears cannot be main- 
tained. ïlie explicit statement that tlie act "sliall not apply to any 
patent granted prior to said date" (January 1, 1898), would seem 
to be a sufficient answer. 

No. 301,087 was granted to James A. Buck, July 1, 1884. The dé- 
fense is that the complainant has no title to the patent which enables 
lier to proceed against the machines operated by the défendant, 
which were purchased of the patentée James A. Buck at a time 
when he was the owner of the patent. In the action brought by 
the complainant against Buck the circuit court of appeals for this 
circuit decided (23 C. 0. A. 355, 77 Fed. 614) that the complainant 
had no title to the patent and that the légal and équitable title were 
in Buck. This décision must, of course, be resjjected by this court. 
The contention that it should be disregarded because no judgment 
was entered thereon is untenable. Although the précise date when 
the défendant purchased the alleged infringing machines is not in évi- 
dence it seems to be conceded on ail sides that they were purchased of 
Buck at a time when, by the law of the said décision, he was the own- 
er of the patent. On tlie lOth of March, 1897, Buck assigned the pat- 
ent to the Buck Machine Company, and the company on the 15th of 
November, 1897, granted to the complainant an exclusive license to 
manufacture and sell under the patent. On the 16th of March, 1897, 
the complainant commenced an action against Buck and Albert H. 
Newton, the company not being a party, and on the 4th of February, 
1898, obtained a decree which, among other things, reformed the as- 
signments from which the patent number had been inadvertently 
omitted. It is unnecessary to détermine what rights this license 
and decree conferred upon the complainant further than to say that 
under the law, as above stated, she acquired, in the opinion of the 
court, no title to maintain this action against one wliose rights can- 
not be affected by proceedings to which he was not a party and which 
were begun after those rights became vested. 

No. 407,030 was granted to A. H. Newton July l(i, 1889. Claim 5 
is the only one involved. It is as foUows: 

"In a brick-mold sanding macliine, a feed table, a sanding cylinder, belt 
rollers, and feed rollers, in eombination witli l)elts passing around said cylin- 
der, belt rollers, and feed rollers, substantially as described." 

Assuming that this claim, which is an exceedingly broad one, can 
be limited to the précise mechanism shown, it is still void for lack 
of patentability. No patentable improvement is shown over the 
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Structures of the prior art. The court understands that, after the 
discussion at the argument, this proposition was not seriously dis- 
puted by the complainant's counsel. 

No. 372,698 remains to be considered. The patent was granted 
to the Newton brothers November 8, 1887, for improvements in 
feeding and delivering mechanism for mold-sanding machines. This 
patent is free from the almost inextricable tangle in which the title 
to the Buck patent is involved. The spécification states that it has 
been found by expérience that where a "water strike" is employed 
the molds are liable to adhère to each other Avhen placed upon the 
feed table. One of the objecta of the invention is to provide a posi- 
tive mold-feeding device which shaU operate to separate the lower 
mold of a séries from the one next above it in order to insure its 
being conducted to the sanding cylinder. Tliis is accomplished by 
providing an additional feed pulley which projects slightly through 
the bed of the feed rack so as to corne in contact with only the lower 
mold which is thus roUed down upon the belt which holds it in the 
desired position on the drum. The introduction of this positive feed 
pulley seems to be new with the patentées and is a valuable addi- 
tion tothe art. It prevents the machine from clogging and feeds 
the molds to the sanding cylinder continuously without break or 
hitch. The claim s involved are as foUows: 

"(1) In 'eombination with tlle feed table of a briek-mold sanding machine, 
a rotary mold' separator arranged to come Into contact with the lowest mold 
on the ta,ble, and to posltively sepaiate it from the table and from the next 
mold aboVe, and to positively move the mold towards the cylinder of the 
machine, substantially as specified. (2) The eombination, with the cylinder 
of a briek-mold sanding machine and with the endless belts employed there- 
with, of a rotary mold separator having a motion, when separating molds, 
substantially agreeing in time with and in the same direction as the said 
endless belts, substantially as specifled." 

The défense relied on is noninf ringement. 

The defendant's rack is provided with two idle rolleirs which ex- 
tend beyond the plane of the feed track of the rack and, by prevent- 
ing friction, assist gravity in feeding the molds to the cylinder. 
In addition to thèse rollers his rack is provided with an unques- 
tioned équivalent for the positive mold separator of the patent, 
which cornes in contact with the lowest mold and séparâtes it from 
the table and from the next mold above. The défendant contends 
that he escapes inf ringement by the use of thèse idle rollers, because 
they separate the molds from the rack and, therefore, the molds 
cannot be separated from the rack by the positively moving rollers 
of the claim. The use of the idle rollers may or may not be an im- 
provement. Very likely they facilitate the downward movement 
of the molds, but their présence does not enable the défendant to 
use the jjatented device. The rack is none the less a rack because 
it is provided with anti-friction rollers. The en tire slideway from 
top to bottom might be composed of a séries of such rollers so that 
the molds at no time contact with anything else, but it would still 
continue to be a feed rack. No one has the right to appropriate the 
invention because the feed table used by him differs in some minor 
particulars, in no way afïecting the invention, from the feed table 
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diown in the patent. Were this otherwise any one who uses a de- 
vice, a downwardly exteading flat spring for instance, whichi lifts 
the mold a fraction of an incli from the slideway at the moment 
of contact with the moving pulley, will be able to escape infringe- 
ment. Thèse idle rollers enable tlie molds to descend with greater 
ease. To use a homely simile, they grease the tracks of the feed 
table; but it will hardly be contended that one who keeps thèse slide- 
ways thickly coated with a lubricant, se that the molds slip down 
easily, can use the patented mechanism. If, as contended, the idle 
rollers make the positive rollers unnecessary, the defendant's remedy 
is simple; he bas only to remove the latter from bis machine. Of 
course there is no virtue in the contention that infringement is 
avoided because the drawing shows the positive feed pulleys mounted 
on a separate shaft while in the defendant's device they are mounted 
on the same shaft which is revolved by the endless belts or chains. 
A better example of an équivalent is seldom seen. The location of 
the idle pulleys on the defendant's rack is apt to deceive the casual 
observer. He is misled into thinking that they bear some relation 
to the positive pulleys of the drawing. When, however, it is remem- 
bered that the idle pulleys bave nothing whatever to do with the in- 
vention and that the only change the défendant has made is to 
mount the sprocket wheels on the same shaft with the positive pul- 
leys, the situation is made clear. There can be little doubt that the 
défendant uses the combination of the claims; that he uses some- 
thing else in addition is iuiraaterial. It follows that the complain- 
ant is entitlcd to a decree limited to claims 1 and 2 of letters pat- 
enl No. 372,C'J8. 



flE«INA MTTSIC-BOX CO. v. HASSB. 
(Circuit Court, S. D. New York. August 23, 1S!)9.) 

PATBNTS^lNFIÎTNriEMEÎÎT — iMrBOVEMENTS IN MuSrC BOXKS. 

ïhe Cuendet patent, No. 474..'i20. for improvements in musle boxes, as 
to clalm 1, which covers an independent damper, is limited by the prior 
art, and espeelally by the Lochmann patent, No. 417,650, to the particular 
device descrited in the spécification, which Is a positive side damper, and 
to a narrow range of équivalents; and such claim is not infrinscpd by a 
négative damper, which is applied by its own resilience, and held from 
engagement by the pressure of another part of the mechanism. 

This was a suit in equity for infringement of a patent. On anal 
hearing upon pleadings and proofs. 

Antonio Knauth, for complainant. 

Louis C. Eaegener and S. L. Moody, for défendant. 

LACOMBE, Circuit Judge. This is a suit for infringement of 
United States letters patent No. 474,520, granted May 10, 1892, to 
Samuel Cuendet for improvements in music boxes. The patent cov- 
ers a number of improvements. The particular one in controversy 
relates to the damper, and is embodied in the flrst claim, which reads: 

"(1) In a muslc box, the combination, with the vibrating comb bJadea and 
means for moving the same, of an independent damper forked at tbe upper 
end, one prong of which cornes in contact with the vibrating comb blade, 
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and the other is formed as a projection acled upon by the pin of the cylinder, 
substantially as set fortti." 

The damper of a music box is an appliance which is brought into 
contact with a longue of tlie métal comb, which produces the sound, 
in order to stop its vibrations. This is done immediately bef ore 
the piclcer engages with the tongue, vibrations at other tinies being 
an advantage. The piclier may be the pin on a revolving cylinder, or 
the point of a star-wheel, which is set in motion by the other mov- 
ing parts of the machine. When the damper is attached to the 
tongue itself, it is a dépendent damper; when aiïixed independently 
to the framework of the machine, it is an independent damper. To 
this latter class the invention of the patent belongs. Several varie- 
ties of damper were known bef ore the patentée Cuendet entered the 
fleld. In some of them, the picker acted directly upon the damper; 
in others, it acted upon sonie arm or prong which imparted motion 
to the damper proper. The most notable improvement in dampers 
was that of Lochmann (Unifed States patent 417,050, Deeember 
17, 1889). Prier to his invention ail dampers had operated in the 
direction of the vibrating tongue, and those vibrations were checlced 
by impact upon the damper, producing more or less of a discordant 
Sound. Lochmann brought the damper up against the side of the 
tongue, thus checking its motion by frictional pressure without 
noise. This was a radical departure from the old abutting damper, 
and Lochmanb's patent, together with the varying forms of damper 
already disclosed to the art, operating some by direct pressure, some 
by their own resilience, left an extremely narrow âeld for Cuendet. 
The Lochmann side damper is a single-arm damper, which is moved 
to and from the comb tongue by a cam in the damper situated be- 
low the comb tongue, so as to be in the path of the picking device. 
When it opérâtes to damp the tongue, it is pressed against the latter 
by its own resiliency. At other times, i. e. when the star-wheel 
is at rest, one of its Angers rests on the cam, and forcibly holds 
the damping end of the damper out of contact with the tongue. 
A damper operating ,ip this way is known as a "négative damper." 
When the natural resilience of the damper tends to keep it out of 
contact with the tongue, and contact is effected by the pressure of 
some part of the moving devices, it is known as a "positive damper." 
Both methods of opération (although not with side dampers) had 
been shown befpre Cuendet. 

As was before said, the Lochmann damper has practically gone 
into gênerai use in star-wheel music boxes with a single comb. In 
a so-called "duplex box," it is used for the upper comb; but, in its 
original shape, cannot be used for the lower comb, by reason of the 
lack of space or of a place to anchor it. The improvement of the 
patent in suit in reality conaists in providing a Lochmann side damp- 
er with an arm or prong, which carries the cam and is moved by the 
picking device, dragging the other arm with it (since both arms are 
intégral). Whether this improvement is obvious to one skilled in 
the art, and therefore, as défendant contends, devoid of invention, 
need not be decided hère. It will be quite suflicient to hold that, in 
view of the varions devices shown in the prior art, the patentée must 
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be held strictly to the précise combination of old éléments by which 
he has adapted the Lochmann side damper to use in a duplex box. 

Tlie claim is a broad one. It is confined to iudepeudent dampers, 
and to sucli as are pronged; but, except so far as it is restricted 
by the words, "substantially as set forth," it includes positive and 
négative, abutting and side dampers, and vi'ould cover dampers al- 
ready described in the literature of the art, such as Macaulay (401,- 
1S8) and Jacot (461,633). The words quoted, therefore, must be 
given etfect to incorporate into tlie claim limitations which the 
spécifications show to be présent in the combination of the patent. 
From his description it appears that the prong d^ (which opérâtes 
as the damping flnger) is straight, and extends vertically between 
the blade or longue of the comb it is intended to act upon and the 
next one, and that said prong d^ reaches the blade it acts upon by 
a latéral displacement; that, when the damper is at rest, both prongs 
of the fork are oui of engagement with the corresponding blade of 
the comb, being kept so by the natural resiliency of the device, and 
that contact is effected by the positive pressure of the pin or picking 
device upon the cam of the one prong, thus cansing latéral pressure 
of the other prong against the blade or longue. This is a "side 
damper," and a "positive damper," and, in view of the state of the 
art, the patent in suit must be confined to positive side dampers, 
if the first claim is to be sustained at ail. 

The defendant's device is well described in defendant's brief as 
follows: 

"In the position of rest, or normal position, tlie dainper i8 held out of con- 
tact with the comb tongue by the tooth of the star wheel, which Is also at 
rest, pressing against its cam. This tooth Is a tooth which has prevlously 
picked the tangue, and now lies just under it, having pieked the longue from 
above downward. When this particular comb tongue is to be again pieked 
and sounded, the proper projection in the music disk, engaging one of the 
upper teeth of the star wheol, causes the star wheel to revolve, so that the 
tooth lying just above the comb tongue sliall pick the same. But before the 
said tooth can corne in contiict with the comb tongue the tooth below, which 
has been holding the damper away, passes olï froui the damper cam in its 
révolution, and allows the damper to be applied by its own resilience, and to 
stop or damp any vibration that may esist in snid comb tongue just before thé 
picking tooth cornes in contact therewith, so that such contact shall be made 
smoothly and noiselessly. ïiien, as the star-wheel still revolves, thia picking 
tooth presses down the comb tongue, and, in so doing, itself cornes against 
the damper cam, and moves the damper away again into the free position, to 
allow the tongue to vibrato freely when released. The star wheel still revolv- 
Ing, this picking tooth releases the comb tongue, and then stops just below 
the comb tongue, and just as it has reached the highcst part ,ot the damper 
cam, and is thus holding the damper as far away from tlie oomb longue as 
possible. H^re it rests until the note is to be sounded again by the next 
foUowing tooth, when the same opération is repeated. The reason that the 
star wheel stops just when it does is that the tooth which was engaged by 
the music-disk projection has now in its révolution passed so far downward 
that this projection can no longer reach it, and so turn the star wheel. Dur- 
ing this partial révolution, however, another tooth of the star wheel has corne 
up into position, to be engaged by any projection of the music disk which is 
properly placed." 

The opération, therefore, of defendant's device, shows it to be, like 
Lochmann's, a négative damper, which is applied by its own resil- 
ience, and is held free of the blade by the pressure of the star-wheel 
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tootii. filnce the invention in suit, conceding that it is an invention, 
and net a mère obvions improvement of the Lochmann damper, is 
not of that broad character vs'hich calls for a libéral application of 
the doctrine of équivalents, the distinction above pointed out is suiB- 
cient to take defendant's device out of the scope of the ûrst claim, 
as that claim must be construed. Bill dismissed. 



PLASTIC FIREPKOOF CONSTRUCTION CO. v. CITY AND COUNTT OP 

SAN FRANCISCO. 

(Circuit Court, N. D. Callfomia. October 20, 1899.) 

1. Patknts-^Inventiott. 

The mère carrying forward and application of old Ideas so as to secure 
a better r-esult, by substltutlng newer and better materials for those pre- 
vlously ùsed, does not in volve Invention wbich will sustain a patent 

9. Bamb— Artificial Slatk. 

Glalm 1 Of the Brown patent. No. 399,374, which clalms "as a new 
article of manufacture an artificlal slate consisting of an Interstitlal me- 
tallic wep: and a covering of set plastic material, as set fortli," having 
admittèdiy been anticipated as to the use of sheets of woven wire for thé 
Interstitlal wéb, Which' was the material the patentée had In mind and 
used when he made hls supposed invention, cannot be sustained as valid 
for the purpose of covering the use of sheets of expanded métal for such 
web, although such métal, which was the invention of another, was known 
to the patentée at the time hls patent was applied for, and stated to be 
the préférable material in his spécification. The substitution of such 
métal for the woven wire of the antlcipatlng patent dld not involve In- 
vention. 

There was an action at law by the Plastic Fireproof Construction 
Company against the city and county of San Francisco to recover 
damages for the infringement of a patent. On motion by défendant 
for direction of a verdict. 

This Is an action at law to recover damages for alleged Infringement of 
letters patent No. 399,374, granted by the United States March 12, 1899, to 
Calvin Brown, for a supposed invention of a new and useful article of manu- 
facture, called "artiflcial slate." In the spécifications of the patent it is stated 
that the "Invention relates to Improvements In rooflng and sheathing build- 
ings and other structures, and the object thereof is to obtain an artiflcial 
slate of durable and incombustible quallty, to take the place of, and be used 
for the 8;ii!ie purposes as, natural slate; and it consists in maklng, formlng, 
and moldlng such artiflcial slate, and in the product so produced, and in the 
peculiar form and configuration of the slabs or strips thereof." The compo- 
nent parts of the artiflcial slate, as descrlbed in the speciflcatlons, are an In- 
terstitlal web "formed of wire, but preferably, on account of Its superior 
stifCness, of expanded métal," or "slashed metallic screening," made accord- 
Ing to the spécification of the United States letters patent No. 297,382, granted 
to John F. Golding on Aprll 22, 1884, and body material of "any impervious, 
durable, and Incombustible substance susceptible of belng made plastic, and 
In this condition worked around and through the interstitlal web, afterwards 
becoming hard and Indestructible and adhering closely thereto. Thèse con- 
ditions are fulflUed by the use of the best quallty of Fortland cernent, but It 
Is évident that any mastic of suitable materials, properly prepared, may be 
'jsed for the pro<iuction of a slate or slab wlth such an Interstitlal web." 
The spécifications describe the process of manufacturing the artiflcial slate 
as followa: "The slate Is molded In an open frame ov mold, across which, 
laterally, are placed rod supports for the sheet of Interstitlal web by which 
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tlie wel] is raised above tlie moWing bed on which the frame rests, and thus 
admlts of tbe plastic body material, wheii fltted into the mold, becoming dis- 
tributed tbrough and below the web. After the plastic material Is Consoli- 
dated into the mold by tamping or by pressure, and the perfectly formed 
slate is removed therefrom, the grooTes remain, so that afterwards, when 
the slate is to be laid in place, thèse grooves may be placed over rods adjusted 
npon the roof; the slate being held in position thereby, and thus preveuted 
from slipping down upon sloping surfaces. ïhe plastic material, after the 
slate is formed, being truly snrfaced and slicked ofC ou the upper or weather 
side, the nnder side being made plain and smooth by the molding table upon 
which it is pressed, it is left for a short time to set, when the molding frame 
Is removed, the slate being then placed aside for further induration until it 
Is fit for use. In this manner it is évident that slabs or strips of any désirable 
dimensions of combined body material and interstitlal web may be made." 
The drawings referred to in the spécifications resemble a molded cernent slab, 
with a sheet of expanded métal for stifEening imbedded in the center; that is, 
about midway between the top and bottom surfaces of the slab. Only the 
flrst clalm of the patent Is alleged to hâve been infringed by the défendant, 
which claim Is as foUows: "(1) As a new article of manufacture, an artiflcial 
slate consisting of an interstitlal metallie web and a covering o£ set plastic 
material, as set forth." 

The case was brought to trial before the court and a jury, and the plaintitf 
introduced évidence tending to prove that in the new Hall of Justice, erected 
by the city and county of San Francisco, there was used in the construction 
of flooring, walls, and ceilings, in the interior of the building, a compound 
substance of sheets of expanded métal and body material of cernent or plaster. 
The walls and ceihnga are similar to other plastered Walls and ceilings, ex- 
cept that, in place of wooden laths or wire, sheets of expanded métal were 
used. The floors were constructed by laying down sheets of expanded métal, 
and laying over the same cément in a plastic state, about four inches in thick- 
uess, so that after the hardening process the floors are in fact monolithic, 
Instead of being constructed of slabs or strips fitted and joined as pièces of 
slate or tiles would be laid and fitted. The sheets of expanded métal were 
intentionally placed at the bottom of the cernent, so as to secure the greatest 
advantage in the matter of tensile strength. The material called "expanded 
métal" is deseribed in the spécifications of the Golding patent as follows: "It 
is made of blank pièces of sheet motal of the required size and thickness, eut 
or slashed at intervais, each Une of cuts being opposite to the spaces between 
the slashes or cuts of adjoining Unes. After the metallie sheet bas been so 
eut, it Is stretched in a Une transversely to the length of the slashes or cuts, 
thus forming meshes; the act of stretching causing the métal formlng the 
boundaries ot each mesh to become twisted, thus presenting the eut edges of 
the métal at the surface of the screening." The défendant introduced in évi- 
dence the flle wrapper and contents, showing ail the proceedings relating to 
the Calvin Brown patent, from which it appears that, in his original applica- 
tion for the patent, Mr. Brown's elaims were much broader than the daims 
in the patent which was flnally issued; aud the application was rejected in 
the patent office on May 9, 1888, because the supposed invention was consid- 
ered to hâve been anticipated by patents issued to Klueber March 31, 1885, 
and to Greene September 21, 188G, and to Hyatt July 10, 1878, and to Under- 
wood Xovember 3, 1885. Thereupon Mr. Brown amended his application by 
substituting the elaims set forth in the patent now in suit, for and In place 
of the broader elaims in his rejected application, June 8, 1888, the applica- 
tion was again rejected, because considered to hâve been anticipated by a 
patent issued to Turley October 12, 1886, for composite rooftng. To overcome 
the objections on the ground of apparent anticipation of his supposed inven- 
tion, Mr. Bro\^-n submitted évidence to prove that his invention had really 
been completed in 1881,— a date prior to ail the supposed anticipations, except 
the Hyatt patent of 1878, which is for paving bloeks having construction dif- 
férent from that of Brown's artiflcial slate. In his own .atHdavit Mr. Brown 
niakes the following déclaration: "Tiiat during the sprlng of the year of 1881 
(that is to say, during the months of May and .Tune of that year) aftiant was 
lu the employ of the United States government, as a civil engiueer, at the 
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Mare Island navy yard, in the county of Solano,. in the state of California. 
That about said time, or previous thereto, affiant's attention was called to the 
fact of the great scarcity in California of natural slate, and the exorbitant 
priées at which the saine was being sold. That by reason thereof aftiant 
conceived the idea of manufacf iiring an article , of artificial slate to take the 
place of the natural article, and which could be uiade aiid sold cheaper than 
the natural article. With that end in view, afflant, with the assistance of oue 
B. C. Towle, during said months of May and June, 1881, at said Mare Islaud, 
conducted a séries of protracted experiments in manufacturing artificial slate, 
and, as the resuit thereof, made, completed, and perfected the invention de- 
scribed in his said above-meutioned application for a patent. That in said 
experiments aiHant used as bis plastic material Portland cernent, and as his 
interstitial web woven-wire ganze, and by nieans thereof he manufactured 
many: spécimens of artlflclal slate. That each one thereof consisted of a body 
of plastic material allowed to indurate and set around an Interstitial metallic 
web of woven wire fixed In a temporary f rame. The woven wire was first 
fixed in the temporary frame, and the plastic materjal, while in a soft state, 
was then placed around and over the wire, so,. as to çompletely cover and 
envelope it, and was tamped down firmly, and the whole placed aside and 
allowed to set, after which the slate was removed from the frame, ready for 
use. That said invention was perfected and completed long prioi: to Decemr 
ber 12, 1885, and as early as June, 1881, and le ideutically the same invention 
described in affiant's présent application herein for a patent." In this declaïu- 
tion he is supported , by the affidavits of WJlfred L. Brown, Fr^k E. Brown, 
and B. O. Towle; and upon this showlng the application for a patent was 
granted as for an invention which was fully perfected as eÀrly as the montl} 
of June, 1881, which was about three years before Mr. Brown had auy linowl- 
edge of the construction or use of expanded métal as described in the Golding 
patent,: to which référence Is made in the speciJications of the Brown patent. 
The défendant also iutroduced in évidence, for the purpose of showlng the 
state of the art previous to the time of Mr. Brown's supposed invention of 
artificial slate, a large number of patents for various compositions of plastic 
material. The défendant also introduced in évidence United States le tters 
patent No. 200,320, issued February 12, 1878, to Michael F. Lyons, qf New 
Yorl£, for fireproof material for walls, ceilings, flues, etc., which it is claimed 
is a complète anticipation of the Brown patent for artificial slate. The Lyons 
patent is foc a new material, consisting of a composition of lime, calcined 
plaster, coaliashes or einders, and alum, with sheets of wire net incorpora ted 
for toughefling material. After the introduction of the defendant's évidence 
the plaintiff voluntarily entereda disclaimer as to any article of manufacture 
in which woten wire or any f orm of wire f abric is used as a constituent, 
conceding theréby that the Brown patent, in so far as it cpvers an article of 
manufacture consisting of interstitial web made of wirey with any liind of 
cernent or other plastic body. material, is invalid for ,wapt of novelty; but 
the plaintiff stiJl contends that, as ownei- of the Brown patentât is entitled 
to hâve a:monopoly in the manufacture, , sale, and use.of the. same description 
of article in whieh expanded métal is used as an interstitia,!; web In place of 
wire. After thé Introduction of ail the évidence, the défendant moved the court 
to instruct the jury peremptorily to render a verdict for tlie défendant. 

John H. Miller, J. J. Scrivner, and N. A. Acker, for plaintiff. 
James L. Hopkins, Walter M. Willett, George W. Lane, and Frank- 
lin K. Lane, City and County Atty., for défendant. 

HANFORP, District Judge (after stating the facts). The motion 
which has been argued fcy counsel, and submitted to the court for 
décision, requires me to décide whether, in view of the admitted 
facts and uncontradicted évidence, the first claim of Mr. Brown's 
patent is valid for any purpose whatever. It is for the court to 
construe the patent, and in doing so it is necessary to give consid- 
ération to tlie drawings and spécifications, and the claim set forth 
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in the patent itself, as well as the déclarations of the patentée in tlie 
file wrapper ; and I must also give effect to the disclaimer which bas 
been made liere during tlie progress of this trial. It is obvious that 
this flrst claim of the Erown patent has référence to the production 
of a particular artiflcial substance. If it might be regarded as a 
patentable invention at ail, it would hâve to be classed as one of a 
secondary character, as distinguished from inventions of a primary 
character. Therefore the claim must be limited to the particular 
article specified, and it is necessary to keep in mind that this patent 
was granted for an invention perfected in the year 1881. Kow, 
what is the article vi'hich was at that time produced by the combina- 
tion of materials according to the formula which at that time Mr. 
Brown had perfected? Referring to the spécifications in the pat- 
ent, and Mr. Brown's affldavit in the file wrapper, we flnd that it is 
an artiflcial slate, to be used for the sanie purposes for which natural 
slate may be used. Natural slate is a metamorphic clay rock. In 
the quarrj' and in masses it has cleavage planes, so that it can be 
readily divided into thin plates or slabs, which are very solid and 
fine grained, and which may be easily worked and smoothed; and 
it is therefore useful as a top covering, where such covering is re- 
quired to be thin, smooth, and water-tight. It is especially valuable 
for rooflng, and in the manufacturing of mantels, billiard tables, and 
other similar objects. "Whet slate has a fine grain, and makes 
hones. A tough kind (hornblende slate) is used for flagging and 
sidewalks. A soft kind, containing carbon (drawing slate or graphie 
slate), is used for pencils. Polishing slate has a peculiarly fine grain, 
and is found in Bohemia. It is used in slips and in powder. Slate 
«lay consists of alumina and silica, and, from the absence of fluxes, 
makes a refractory fire brick." Slate is also made into tablets for 
use in schools, and wherever it is convenient for writings and draw- 
ings intended to be expunged. 3 Knight, Mech. Dict. p. 2199. See, 
also. Stand. Dict. According to the évidence introduced upon this 
trial, slate, except when used as tablets, and for such purposes as 
tablets may be used, is only valuable as an exterior or top covering 
in the rooflng of a building, or for side walls, or for the top of a 
table, or in any place where an even-surfaced, close-grained, hard, 
durable, noncombustible, and nonabsorbing stibstance is désirable. 
It is used for a top or an outside covering, where thin slabs or strips 
may be put in place as shingles and tiles are laid. That is the use 
of natural slate, and, to produce a substitute for natural slate in 
a form convenient for use, Mr. Brown perfected his formula for 
a combination of an interstitial metallic web, with plastic material 
molded into plates or slabs, with smooth surfaces and uniform 
planes, so as to be portable after the hardening process, and adapted 
to be laid in place and joined as may be required in the construc- 
tion of roofs, and the sheathing of buildings, and any similar pur- 
poses. It is so stated in the spécifications of this patent, and also 
in Mr. Brown's atfidavit, which was made for the purpose of obviating 
the objections to his application with the broad claims which he 
originally presented. In his spécifications he says: 
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"My invention relates to improvements in roofing and sheathing buildings 
and otiier structures, and tlie object thereof is to obtain an artiflcial slate of 
durable and incombustible quality to take the place of, and to be used for tbe 
same purpose as, natural slate." 

I do not flnd in the patent any suggestion of an idea to provide 
a new niaterial, liaving additional tensile strength, which might be 
used for bridge timbers or the framework of large structures. It 
was the shell, the outer covering, the top covering, of buildings or 
other structures, wliich was in this inventors mind, as shown by his 
déclarations ail through the record in the patent office. The con- 
nection in which he uses the word "slate" in this flrst claim of the 
patent shows tliat he had in mind something in the nature of a slab 
or strip having uniform planes, and of definite dimensions, — not 
any particular size, but whatever dimensions might be required in 
materials to be laid in place, in connection with other similar slabs 
or strips, to form a covçring. Instead of using words which would 
carry the idea of a claim to a new substance in mass, like slate in a 
quarry, he uses the article "an," — "an artiiicial slate." This I think 
fairly implies, as one of the expert witnesses seems to hâve under- 
stood it, that the claim is for material having form and dimensions. 
In his spécifications he speaks of it being molded in form so that 
afterwards, when the slate lias been molded, it may be laid in place. 
From this description it must be inferred that the manufactured arti- 
cle would be portable, and in shape to be put in place somewhere, 
instead of being constructed as a continuons, solid formation, consti- 
tuting a substantial part of a large sti-ucture. The kind of interstitial 
metallic web referred to in the flrst claim, which the patentée had in 
ipind at the time when he claims to hâve made the invention, was 
woven wire. He had no knowledge at that time of expanded métal. 
And, in the face of the évidence which has been introduced upon this 
trial, it is now admitted by the plaintiff that there was in fact no 
originality or invention in the combination of sheets of woven wire 
with a body material of cément or other plastic substance at that 
time. Tîierefore he was in error in supposing that he had made a dis- 
covery, or created a new article of manufacture. The combination of 
materials which he at that time made did not constitute a patentable 
invention, because in that he had been anticipated. Mr. Brown is not 
the inventer of expanded métal. After that material had been discov- 
ered and described in the Golding patent, there could be no inven- 
tion in the mère adoption of it as a substitute for a metallic mesh 
of wire. The expanded métal produced no new resuit. Ail that 
may be said in its favor is that for certain purposes it produces a 
better resuit. By the use of expanded métal in place of wire a supe- 
rior article of artiflcial slate can be produced, but the mère carrying 
forward and application of old ideas by the use of the newest and 
best materials does not require the exercise of the inventive facul- 
ties in the human mind. This case seems to corne fairly within the 
rule laid down bv the suprême court in the case of Eailwav Co. v, 
Rowley, 155 U. S, 621-631, 15 Sup. Ct. 224. The décision of that case 
appears to rest mainly npon a principle stated in the opinion by Mr. 
Justice Shiras in the following words: 
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"A mère ean-ying forward of the original thougbt, a change only in forin, 
proportion, or degree, doing the same thing In the same way, by suhstantially 
the same nieans, with better results, is not siich an invention as will sustain 
a patent. Koberts v. lîyer, 91 U. S. 150; Bekling Jlfg. Co. v. Challenge Corn- 
Planter Co., 152 U. S. 100, 14 Sup. Ct. 402." 

Having given in brief my opinion upon tlie questions argued in 
tMs case, I feel constrained tliereby to instruct tlie jury, according 
to tlie defendant's request, as follows: Gentlemen of the Jury: The 
court instructs the jury to render a verdict in favor of the défendant 
and against tlie plaintijï, because the first claim of tlie patent in 
suit is void for want of novelty. It will not be necessary for you 
to retire to render your verdict. The form of the verdict ha s been 
prepared by the clerk. It only requires the signature of your fore- 
man to complète it. YOu may choose a foreman, and lot him sigu 
this verdict. 



MYERS V. STERNHEIM. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 2, 1899.) 

No. 524. 

1. Patents— Action for Inpringkmbnt op Design Patent — Evidenok. 

Invention is as esscntial to the validity of a de.sign patent as of a patent 
for a mechanical device; and, in au action at laW for infringoment of a 
design patent, défendant may introduce in évidence, mider the gênerai 
issue, other design patents, for the iDurpose of showing the prior state 
of the art, and as going to the question of invention. 
S. Same. 

It l9 not erroi* in such an action to permit a witness to compare the 
design of plaintiff's patent with others in évidence, and point ont the 
différences between them. 
3. Appeal — REvrisw — Instkcctions. 

Exceptions to the charge of the court cannot be considered by the appel- 
late court vvhere only a portion of the charge is contained in the record. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

William H. Jordan, for plaintifî in error. 
John H. Miller, for défendant in error. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

EOSS, Circuit Judge. We see no merit in this appeal. The ac- 
tion was one at law, for damages growing ont of the alleged in- 
fringenient of a design patent for a lamp stove, in which the de- 
fendant pleaded the gênerai issue. Three points are made as 
grounds for a reversai of the judgment entered in the court below. 
The défendant was permitted to introduce in évidence, against the 
objections of the plaintifî, varions design patents, to which ac- 
tion of the court exceptions were entered by the plaintiff, and are 
hère relied upon as grounds for' a reversai of the judgment given 
below. Those patents were not ofîered or allowed in évidence for 
the purpose of showing anticipation, for there was no such de- 
97 F.— 40 
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fense pleaded by the défendant. They were offered and admittcd 
for the purpose of showing the prior state of the art. The exer- 
cise of the inventive faculty is just as essentialto the valldity of 
a design patent as it is to the validity of a patent for any kind of 
a mechanical device. Smith v, Saddle Co., 148 U. S. C74, 13 Sup. 
et. 768; Hammond V. Agricultural Works, 17 G. C. A. 356, 70 Fed. 
716. And to patents for designs ail the régulations and provisions 
VFhich àpply to obtaining or protecting patents or discoveries, not 
inconsistent with the provisions of title 60 of the Revised Statutes, 
are by section 4933 of those statutes expressly made applicable. 
It is therefore clear that it is as permissible for the défendant to 
an action On a design patent to show the prior stàte of the art, as 
it is in the case of a patent for à machine. ïhe purpose of such 
a showing is to throw light upon the question of invention, which 
lies at the foundation of the case. 

The court below also permitted the counsel for the défendant, 
against the objections of the plaintiff, to ask certain witnesses to 
point out différences between the patents introdnced for the pur- 
pose of showing the prior state of the art, and the patent sued on. 
To thèse rulings the plaintiff escepted, and they are also assigned 
as error. The true rule in respect to design patents is thus stated 
by the suprême court in Gorham Co. v. White, 14 Wall. 511, 528: 

"If, In tbe eye of an ordinary obseiTer, glvlng such attention as a pur- 
chaser usually glves, two designs are snbstantially the same,— It the re- 
semblance la such as to deceive such an observer, inducing him to purchase 
one suppostng It to be the other,— the flrst one patented Is Infringed by the 
other." 

The conclusion in respect to the matter is to be drawn by the 
jury, or, where a jury is waived, by the court; but this fact does 
not preclude the showing by witnesses of différences that may ex- 
ist in the varions designs. Such detailed différences, where 
shown, are not, of course, conclusive upon the jury, which, on the 
contrary, is to say from the whple évidence, under the rule stated, 
whether or not there was an infringement of the plaintiff's patent. 
The court below so told the jury, and was right in doing so. 

The only other i>oint relied upon by the plaintiff in error arose 
out of exceptions to the charge of the court; but a référence to 
the record shows affirmatively that the plaintiff in error bas 
brought up only a part of the court's charge, and there is nothing 
to indicate that the omitted portion had no bearing upon the point 
made. Under such circumstances, we would not be justifled in re- 
versing the judgment, even if, in the portion of the charge brought 
hère, error appearëd, since, in the portions of the charge omitted, 
the error, if any, may hâve been corrected. We do not intend, 
however, to be understood as intimating that the portion of the 
charge printed in the record contains auy error. The judgment is 
aiïïrmed. 
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EXOELSIOR XEEDLB CO. v. MOESE-KEEFEK CYCLE-SUPPLY CO. 

(Circuit Court, D. Counecticut. November 4, 1899.) 

1. Patents— Invention — Wirb-Swaoing Machines. 

The Dayton patent, No. 474,548. for a swaging macliiae, which is 
especially adaptée!, and largely used, for tlie manufacture of double-butt 
swaged bicycle spolie blanks, is void for anticipation and lack of patent- 
able invention; tbe means broadly shown in tlie first daim having long 
been generally known and applied for analogous purposes, and tlie détail 
construction covered by clainis 2 and 3 having been shown in the Brown 
and Sharpe macliine for making screws. 

3. SaME— iKPBrNGEMKNT. 

The Dayton patent, No. 492,576, for a swaging machine acting in co- 
opération with an automatic feed to produce double-butt bicycle spoke 
blanks, as to tbe flrst four claims, covering the broad coiubination of 
swager and automatic feed, and claim 6, was anticipated by the Kaiser 
patent. No. 33,707, for a needle machine, and by the Breedon machine 
for making straight wire blanks; the mechanlsm of such machines hav- 
ing merely been combined in the Dayton machine, and modifled to adapt 
it to making the longer spoke blanks, which involved mechauical skill 
only. Claims 5, 8, and 9, in so far as they cover a variable connection 
between the cutter plate and pinchers, involve invention; also held in- 
fringed by machines made under the Morse patent, No. 588,048. 

This was a suit in equity by the Excelsior Needle Company 
against the Morse-Keefer Cycle-Supply Company for infringeuient 
of certain patents. 

Chapman & Hall and H. A. Seymour, for complainant. 
Alfred Wilkinson, for défendant. 

TOWNSEND, District Jiidge. Final hearing on usual bill and 
answer raising questions of validitv and infringement of coniplain- 
ant's patents No. 474,548, granted" May 10. 1892, and No. 492,576, 
granted February 28, 1893, to William H. Dayton for swaging ma- 
chines. 

In the discussion of the questions presented, the following con- 
tentions of complainant's counsel are proved: The inventions of 
the Dayton patents in suit relate to improvements in machines 
for swaging wire, which are especially adaj)ted to the manufacture 
of double-butt swaged bicycle spoke blanks. Thèse blanks were 
a great improvement on the prior art, were promptly adopted by 
the trade, and hâve gone into almost universal use, and Day ton's 
machines were the first to produce said improved spoke blanks. 
The defendant's machine infringes the claims of tho flrst patent. 
The différence in construction of tappets is immaterial. 

The following contentions of defendant's counsel are proved: 
The first patent makes no mention of spokes. Eoth patents are 
for wire-swaging machines. The swaging of wire to make spoke 
blanks is exactly the same opération as the swaging to make needle 
blanks, and thèse machines perform only one opération in the man- 
ufacture of the double-butt spokes, which are not a patented arti- 
cle, and in a prior patent this patentée (Dayton) had shown a sim- 
ilar way to swage blanks for needles. The défendant makes its 
machines under patent No. 588,648, granted to A. J. Morse, August 
24, 1897. 
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Botary swagiug macliines for reducing wire were old. Prior 
to the patents in suit, the art, as illustrated by Hopson and Brooks 
and Dayton and other patents, showed sucli machines, consisting 
generally of a stationary ring or head provided with tappets, and 
inclosing a circular rotary head, in a cross groove of which were, 
swaging dies or die blocks. This rotary head is mounted on a 
revolving shaft, which, being rotated at a speed of several hundred 
révolutions per minute, causes the dies to be thrown outward by 
centrifugal force, and, as they impinge on the tappets, they are 
driven rapidly inward against the wire. The improvement covered 
by the flrst patent in suit, as claimed by Daytoa, consisted in 
inserting longitudinally adjustable wedges between the dies and 
die blocks, and constructing the said dies and blocks with inclined 
faces to fit the wedges. and then Connecting said wedges with a 
longitudinally adjustable tube,'Wo that, when the narrowest por- 
tion of the wedges is between the blocks and dies, thé dies will be 
thrown radially so far outward as to let the wire pass through 
without being swaged, but; when the wedges are forced back or 
inwardly by the moTénient of the tube, the swaging opération is 
continued ; that is, the swaging is interrupted without interfering 
with the opération of the machine. 

fhe single question on this brancb of the case is whether this 
was the patentable invention of Daj'ton. 

The daims are as f oHows : 

"(1) ïhe combination, with the swaging^ dies and means for closing the 
same, of inclined surfaces, and meehanism for moving the inclines during 
the. action !of the dies, for causing the dies tp perforai the swaging opéra- 
tion, wlien either neai'er together or farther apart, substantially as set forth. 

"(2) The combination, with the swaging dies and the revolving shaft 
and head carrying the same, of wedges, means for moving the wedges end- 
wise during the swaging opération, and die-actuating meehanism controUed in 
Its action on the dies by the wedges, substantially as set forth. 

"(3) The combination, with the revolving shaft and its head, of dies and 
die blocks, and meehanism for closing thé dies, and wedges Intervening be- 
tween the dies and the die blocks for varying' the action of the dies, and the 
adjiisting tube within the revolving shaft, and the connections to the wedges 
for moving the same, substantially as set forth." 

Dies with inclined surfaces were old. The Peck patents, Nos. 
428,519 and 428,572, of Mây 20, 1890, for swaging machines, show 
dies secured on the end of a rotating tube, and so engaging, by 
means of inclined surfaces, with tappets having inclined surfaces, 
that the dies were moved inwardly or outwardly, so' as to swage 
wlien near together or far apart, without interrupting the action 
of the machine. Complainant cannot successfully meet this proof. 
It is true thèse are paper patents, but that fact does not remove 
tliem from considération as part of the prior art, where, as in this 
case, they disclose the alleged invention. The spécification of 
said patent No. 428,519 describes, and one claim covers speciflcally, 
the combination of "means for reciprocating the die-holding head 
to open and close the dies, and means for automatically feeding 
the wire between the open dies." It is true that the Peck machine 
was designed to be operated in connection with a complicated and 
clumsy automatic contrivance. But it required no invention to 
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strip ofl this automatic device, or to move said tube and wedges 
longitudinally by a forked lever, as was suggested in one of Day- 
ton's patenta. John N. B. Briggs v. Ice Ce, 8 G. G. A. 480, 60 Ped. 
87. 

Complainant relies on tbe fact that Peck does not show the 
wedges and tube, which it contends are the fourth élément of the 
flrst claim of the flrst patent in suit, and which are specifically 
covered in the second and third claims. But such wedges were 
well known in the prior art of swaging machines, as shown by 
the Miller and Cochrane patents, and in gripping machines, as 
shown by the Brown patent and machine. And the eai-lier Day- 
ton patent, No. 268,874, and the later Dayton patents, Nos. 492,573 
and 492,574, show the construction covered by this flrst claim, and 
the construction of the two latter patents is substantially iden- 
tical, as to said fourth élément, with that shown in the Peck pat- 
ents. 

The correctness of thèse conclusions is supported by the follow- 
ing extracts from the able and exhaustive brief of complainant's 
counsel. He says, speaking of the Peck machine, as follows: 

"When the driving sbafts, dies, and feeding rolls are moved forwardly, the 
dles are opened by their springs, and the feed rolls are actuated, and caused 
to feed the wire through them a short di.stance into and between the dies. 
When the parts are reciprocated in the opposite direction, the dies commence 
to operate on the wire; and, as the dies are gtodually foreed towards each 
other, the force of their blows grows barder^ and barder, until they reach 
the ISmit of their inward movement, when their movement is reversed, and 
tbey are gradually moved in the opposite direction, which causes their blows 
tp become lighter and lighter, until the limit of their outward travel bas been 
reached, and then the feeding mechanism opérâtes to feed another short 
section of wire to the dies, which is then reduced in the same manner." 

He then adds: 

"The défendant may possibly contend that the Pecli patents anticipate the 
first claim, in view of the testimouy of Mr. Serrell, complainant's expert wit- 
ness, that the third élément of the first claim, viz. 'inclined surfaces,' is broad 
enough in terms to cover and include such a construction and arrangement of 
inclined dies and rollers as is shown in the Dayton patents, Nos. 492,573 and 
492,&74, of February 28, 1893, by arguing that such construction and ar- 
rangement is the same as that shown in the Pecli patents." 

In order to swage a double-butt blank in the Peck machine, it 
would only hâve been necessary to run the wire through clear, 
far enough for the enlarged end, and then push back the inclined 
surfaces so as to bring the dies together, and swage. It is clear 
that the broad flrst claim is anticipated. 

If it were necessary to the décision of the question of anticipa- 
tion of the first claim, it could be shown that complainant's ex- 
pert, having asserted that defendant's Morse patent infringed said 
wedges or inclined surfaces of said flrst claim, on cross-examina- 
tion admitted that the Morse wedges were substantially similai 
to those in the prior swaging-machine patent to Hendey, No. 
439,952. Knapp v. Morss, 150 U. S. 228, 14 Sup. Ct. 81. 

Anticipation of the détails of construction covered by the second 
daim is more doubtful, except by référence to the Brown-Sharpe 
patent and machine for manufacturing screws. The following 
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statement of defendant's expert as to tliis patent and machine is 
abundantly proved: 

"In the Biown & Sbarpe machine, for many years prior to 1885 in practical 
use, and in tlie Brown patent. No. 51,257, November 28, 18()5, we liave Day- 
ton's exact we.dges,, arrangée! and operated in exactly the same way; that is, 
a rotating head, operate(}. by a tubular , shaf t, a second tube within the shaft, 
wedges elastically, ajid iiot rigidiy, secured tô the end of the tube, and means 
for moving sald tube aiid wedges longitudinaily while the whole inechanism 
is rotating, to force the iJles nearer together or the reverse. To be sure, 
this is a gripplng, and' npit, a~swaging, machine; but the wedges, their ar- 
rangement, function, operating parts, ,even the fonn of the parts, are ex- 
actly those of Dayton, and riieet exactly the détails specitied in lus claims 2 
and 3. Àlï Dayton had to do was to appropriate thèse idéntieal parts." 

iVnd, although i the, gcip function of a rotary dutch device is 
unlike the lever beaiing - of the rotary swager, yet the art is, 
in a certain sensé, anMogoùs;: ;for one butt of the bicycle spoke 
blank becomes a screw. But because this patent appears to owe 
its promidencé, not to the inventive faculty of the patentée, but to 
the developmeht of the bicycle industry^ and because the means 
therein broadly shovi'n had long been generally known and applied 
for analogous! purposes, aJttd because, in yiew of the prior art, the 
question as to the présence of intention in the new détails of said 
second and thlrd claiiiis is doubtful, and because the Brovi'n and 
Sharpe pa,tenta.nd machine, show thé identical détail construction 
covered by said second aittdithird claims, they cannot be sustained. 
It does not appearfrom the briefs or arguments of counsel that 
any matçrial dîâtinctibiï is drawil between said two claims. 

The second pàièutij^j, suit, No. 492,576, issued to Dayton, Febru- 
ary 28, 1893, is f&r a swaging machine^ acting, in co-operation with 
an automatic feed, to produce double-butt blanks. It is claimed 
and proved that défendant infringes ail of the nine claims of said 
patent except the sevehth; ' Said claiins are as follow^: 

"(1) The comblnation, wifh the. swaging mechanism,of plnchers for grasp- 
ing the ai-ticle to: be swaged; meehanism for glviug motion to the pinchers to 
draw the article thtough- beffweèa the swaging dies, aïld a holding clamp 
for holding the article operated upon, and meehanism for opening the pinch- 
ers, and returning them to takfe' a fresh hold for drawlng through another 
Içngth, substantially as set forth. , , 

"(2) The' comblnation, In à s*agiiig' niathine, of dies' for efCécting the swa- 
ging, meehanism for actuatlhg such aies, pinchers for holding the article to be 
acted upon, inechanism for lopening, and, «loslng the pinchers, and moving 
them longltudinally for drawlng .the, article to be swaged through between, 
the dies. substantially as set forth. ; , , , " 

"(3) The çombination, with rotary swaging dies and m'eclïanism for ' open- 
ing and closlng thé same, of 'pinchers tor gtasplng the article to' be acted upon, 
and meehanism for moving jthe -pinchers;- and- drawing the, article along be- 
tween the swaging^djes^ a, qlamp f|M..li,olding. the article when the pinchers 
are opened, and a ,cutter and meehanism for actuatiug the same, to separate 
the swaged article from thè wire or stock, substantially as set forth. 

"(4) The comblnntlljnv in-' si' s*Svaging tnachine, of swaging dies, rotary 
meehanism for actuatlng such dies, a moving wedge or backing for varying 
the closlng of the dies, pinchqrs and mechaaism for opening and closlng the 
same, and for moving the pinchers, .longltudinally for drawing,, the article to 
be swaged along between the dies, a qlamp for holding the înàterial Avhen 
the pinchers are opened, and a cutter ftir separating the swaged article, sub- 
stantially as set forth. i 
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"(5) The comliiuation, with swaging dies, of pinchers, meclianism for open- 
ing and closing the same, and for moving them longitudinally, and earryiug 
tlie article longitmlinally between the swaging dies, a cutter for sei)avating 
the swageU article, and a connection betweeu the cutter and tlie pinchers, 
whercby the cutter is brought into position by tlie movemeut of the pinchers, 
substantially as set forth. 

'■((i) ïhe coinbination, in a machine for swaging wire spokes, of revoiving 
swaging dies, and mechanism for luoviug and regulating the action of said 
dies, pinchers and mechanism for openiug and closing the same, a cam and 
variable lever nifcluiuisin for regulating tUe longitudinal movcment given to 
the pinchers, and varying the length of the spoke, substantially as set forth." 

"(H) ïhe cond)iiiatii)u, with the swaging meclianism, of the revoiving shaft, 
throngh whicli tli(> wire to be swaged passes, and which shaft carries the 
swaging meclianism, ])incliers and means for opeuing and closing the same 
to grasp or vclieve the wire, a cam and interveuiug connections to the pinchers 
for giviug motion to such pinchers to move the wire between the swaging 
dies, a cutter plate and cutter movably supported upon the machine, and a 
variable connection between the cutter plate and the pinchers for determin- 
ing the position of the cutter, and mechanism for giviug motion to the cut- 
ter, substantially as set forth. 

"(9) ïhe comliination, with the swaging mechanism, of the revoiving 
shaft throngh wliich tlie wire to be swaged passes, and which shaft carries 
the swaging mecluinisui, tiinchers and means for opening and closing the 
same to grasp or rtdieve the wire, a cam and inteiTening connections to the 
pinchers for giving motion to such pinchers to move the wire between the 
swaging dies, a cutter plate and cutter movably supported upon the machine, 
and a variable connection l.n'tween the cutter jilate and tlie pinchers for de- 
termining the position of the cutter, mechanism for giving motion to tho 
cutter, and a clamp for holding the wire during the returu moveinent of the 
pinchers, substantially as set forth." 

The spécification states as follows: 

"In carrying ont this invention, any sui table swaging apparatus ma y be 
made use of, sucli, for instance, as that represented in letters patent Xo. 
474,548, granted to me May 10, 1S02. and tlie %\ire as fed into the machino 
is preferalily passed throngh a straightener, and the longitudinal niovement 
is given to the wire )]y pinchers that gnisj! the ]>.'irtially or entirely tlnished 
blank, , and draw the .same along, togetlier with the wire that is being 
swaged, and tlie wire is then lield in a stationary position, wliile the pinchers 
are opened and retui'iied to the point of heginning to take a fresh hold, and 
the completed article is eut off, and drops mv.'iy from the machine." 

ïliis arrangciiient of devices is bi"o<>dly covored by tlie flrst four 
claims. 

The Kaiser patetit, Xo. XlJQl, of l.Slil, for a needle machine, and 
tlie Breedon imichiue, in use for the jitist lô years at Amsterdam, 
X. Y., for mîiking straight wire bliuilis, show substantially ail the 
claimed éléments, arranged in the same way and operating for the 
same purpose. Com])lainant, comparing Kaiser and Dayton, con- 
tends as follows: 

(1.) "Not an clément of the Sîiwing mechanism cf Kaiser is ap- 
propriated in the swaging nu'chanisni of Dayton." 

But this is imniaterial, for Dayton says lie only refers to ''any suit- 
able swaging appaiatiis." 

(2) The Dayton pinchers are heavy, strong, and positively actu- 
ated; the Kaiser nippers are closed by a spring. 

This is a mère mechiinical différence, especially in vievv of Breedon. 

(3) The third élément of the Dayton patent is nuH-hanism for giv- 
ing motion to the pinchers to drjnv the article throngh, and, wliile 
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Dayton gives a range of moyement of 12 inches, Kaiser gives only 
about 2 inches. 

The mechanism of Kaiser and Breedon is striltingly like that of 
Dayton, and^ while in Breedon means are shown for varying the range 
of movement, it is only a matter of mechanical modification of caïus 
to accomplish this resuit on either machine. 

(4) The fourth élément is "a holding clamp." Kaiser shows nip- 
pers. 

The Breedon machine shows a clamp. The only objection siig- 
gested by complainant is that the Kaiser nipper would indent the 
spolies. The Breedon clamp works in the same way as the clamp of 
the patent in suit. 

(5) The fifth élément is "mechanism for opening the pinchers and 
returning them." Kaiser says: "The jaws are of such form that, 
M'hen drawn towards the circular saws, thej open of themselves, and 
glide over the needle wire," etc. 

Breedon shows such mechanism in détail. Complainant's expert 
admits that every élément of the first claim, except the old Breedon 
swager, is f ound in Kaiser. 

Complainant's position is that the cam-faced clamp would hâve 
to be thrown away, and pinchers like the Dayton machine substi- 
tuted therefor, "in order to secure a Armer grasp, and the mechan- 
ism for actuating the Breedon clamp could not be used in a spoke 
machine whieh required means for positively opening and closing 
the pinchers and reciprocating them throughout the distance of 
twelve inches." The question, therefore, is presented whether it re- 
quired invention to adapt the existing needle and blank machines to 
the making of spoke blanks. It is unnecessary to discuss the well- 
settled principles of law applicable to this question. This case is 
a striking illustration of the inventive ingenuity of the patent solici- 
ter rather than of the patentée, and of the refiected light which a 
new discovery or neAv art sheds upon détails of construction. This 
patent covers any olid swaging machine attached to any old auto- 
matic feed machine, so modifled as to time its opérations to a long 
pièce of wire instead of a short one. Can it be doubted that, if the 
skilled mechanics in this needle factory had been called on to in- 
crease the length of their needles, or to grip them more flrmly, and 
to time the feed accordingly, they would hâve adjusted the devices 
so as to hâve greater range of movement, or would hâve substituted 
a clamp or a pincher, or would bave altered the shape and relations 
of the familiar cam-feeding devices? Such improvements would 
naturally follow in the development of the art. They would hâve 
found a considérable capacity for adjustment provided for i:i Breedon, 
and an elongated cam construction in Kaiser, pregnant in sug- 
gestions of adaptation such as is shown in Dayton's toe. Nor would 
thèse adaptations secure a novel resuit; for the bicycle blank, as to 
the opération of this patent, is only a larger needle blank. It is be- 
lieved that no case can be found where a patent has been sustained 
for a mère change in size or degree. 

The foregoing discussion relates to the first four claims for the 
broad combination of swager and automatic feed. The sixth claim 
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merely adds a cam and variable lever mechanism, whicli is suffl- 
ciently disclosed by Breedon. The liftli, eigbtli, and uinth claiuiH 
cover, inter alia, the spécifie construction of '"a variable eonneH;tion 
between the cutter plate and pincbers for determining the position 
of the cutter." This connection is not found in the prior art, and 
involved invention. Défendant claims that it does not infringe, 
because it allèges that its cutter is différent in construction, arrange- 
ment, and opération. In the second patent in suit the cutter and 
pinchers are mounted on separate carriages, connected by a rod. 
The pincher carriage moves longitudinally backward until it strikes 
and pushes back the cutter carrier, but when the pincher carriage 
moves forward it does not drag the cutter carriage until after it has 
progressed a sufficient distance to permit a nut on said rod to engage 
the cutter carriage. The cutter and pinchers are closed by différent 
connections, distinct from each otlier. 

Defendant's machine is built in accordanee with the speciflcations 
of the Morse patent, as already stated. In its machine the cutters 
and pinchers are mounted on the same carriage, and are operated 
by the same mechanism, and the distance between them after they 
hâve once been adjusted is constant. Défendant, therefore, con- 
tends that its connection is not "variable." But it is variable in 
the sensé of being adjustable, and it is only in this functional sensé 
of "adjustable" that the word "variable" is used in said claims. I 
think tins is a mère différence of terms; that it is unimportant; 
that one is first varied by adjustment for ojjeration, while the other 
is varied during its opération to produce the same resuit. 

That Morse was in complainant's employ, and left it, and became 
connected with the défendant company, and tried to secure a patent 
on varions claims which were rejected on Dayton; that défendant 
claims to hâve submitted its machine and patents to the présent 
commissioner of patents, and to hâve obtained an opinion from him 
that they did not infringe; that défendant has eut priées, and se- 
riously interfered with complainant's business, — might hâve some 
bearing on one or the other side of the equities of this case, if they 
involved merely a question between the parties hereto. But the dé- 
fense of want of patentable invention in a patent opérâtes, not 
merely to exonerate the défendant, but to relieve the public from 
an asserted monopoly (Haughey v. Lee, 151 U. S. 28.5, 14 Sup. Ct. 
331) ; and therefore the case lias been decided vipon the évidence as 
to patentable novelty. 

Undue prominence has been given to the évidence as to increased 
sales of unpatented double-butt spokes, when the fact is that said 
increase is chiefly due to the enormous growth of the bicycle in- 
dustry. 

A decree may be entered for an injunction and an accounting as 
to claims 5, 8, and 9 of patent No. 492,.57(î, and dismissing the bill as 
to the other claims of said patent, and as to patent No. 474,548. 
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BUSSELL T. WINCHESTER REPEATING ARMS OO. 

(Circuit Court, D. Connecticut. June 5, 1897.) 

L Patents— PLEADiNa—MuLTiPAKiousNEss. 

A bill based on several patents le multlfarlous, If It does not appcar 
therefi-om tliat the several improvements covered by such patents are or 
hâve been ail conjointly Used by défendant, or are (Jr bave been ail embod- 
ied for conjoint opération and use in one machine, devjce, article, or 
appafatus. 

A Samb— Patent with NuMeroub Claims— Compelling Election. 

When a bill Is based upon a patent contalnlng numerous clalms relatlng 
to différent groups of elemeuts, the complainant may, on motion there- 
for., be required to specify the particular claims In respect to which he 
will attempt to prove infringement. 

George D. Watrous and Harry Q-. Day, for complainant. 
Charles K. Ingersoll and George D. Seymour, for défendant. 

SHIPMAN, Circuit Judge. This suit was brought on four pat- 
ents, namely, No. 230,8^3, datéd August 3, 1S80; No. 295,285, dated 
March 18, 1SS4; No. 295,286, dated March 18, 1884; No. 501,367, 
dated July 11, 1893. The, bill of complaînt was demurred to, and the 
following reasons of deiàurrer ôssigned: 

"First. That the bill of cQmplalnt Is multlfarlous, In that suit Is thereby 
brought against thls défendant for four separate and distinct matters and 
causes, to wit: (1) For an infringement of lettei-s patent No. 230.823, for an 
alleged improvement in breeeh-loading gun'^; (2) for an Infringement of letters 
patent No. 205,285, for an alleged improvement in magazine guns; (3) for an 
infringement of letters patetat No. 295,286, for other alleged improvements In 
magazine' guns; and (4) for an lufringeipent of letters patent No. 501,367, for 
other a,lleged improvements, in magazine guns, — of whieh said several letters 
patent profert Is made by said bill. That thèse several alleged intringements 
and matters of controversy cannot bè properly joined In one suit, and that 
the défendant, belng, by this bill, required to Utigate four distinct and inde- 
pendent çontroversies in thla one suit, is thereby put to great and serions 
Inconvenlençe and disadvantage, contrary tp equity, and is prevented from 
making propér answer thei:eto, as It Is rlghtfully entitled. That it nowhere in 
said bill of complaint appears, nor Is it therein auywhere averred, that the 
complainant has at any time used ail said several alleged Inventions set forth 
in said several letters patent by embodying the same In one and the same 
breech-loadlng magazine guB or other machine, device, article, or apparatus 
for conjoint opération and use therein, or that ail said several alleged inven- 
tions are practically capable of being so embodied for succesafui conjoint Use. 
That it nowhere in said bill of complaint appears, nor is it anywhere averred, 
that the Seyeral alleged improvements set forth in said several letters patent 
are or hâve been at any tlme. ail conjointly used by the défendant In infringe- 
ment of said several letters patent, or are or bave been, by the défendant, ail 
embodied, for conjoint opération and use, in one and the same breeeh-loading 
magazine gun or other machine, device, article, or apparatus, in infringement 
of said several letters patent. Second. That the bill of complaint. so far as 
the letters patent numbered 230,823 enter Into the matters complained of 
therein, or are made the subject of the relief prayed for by the coniplainant, is 
without equity; and this court is ivithout jurisdictional power to grant the relief 
prayed for therein for the re.ison that it appears by the bill of complaint that 
said letters patent No. 230,823 explred long before the flllng of said bill of 
complaint, to wlt, on the 3U day of August, 1897." 
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The deinurrer was argued May 1, 1899, before Judge Shipman, 
who allowed it, and signed the foUowing order: 

"L'pon a hearing of the demurrer flled it is ordered that the demurrer is 
sustained for thèse reasons: (1) That it nowhere in said bill of complaint 
appears that the several alleged improvements set forth in said several letters 
patent are or hâve been at any tinie ail conjointly used by the défendant in 
infringement of said several letters patent, or are or hâve been by the de- 
fendant ail embodied for conjoint opération and use in one and the same 
breech-loading magazine or other niaohine, device, article, or apparatns, in 
infringement of said several letters patent. (2) That the bill of complaint, so 
far as the letters patent numbered 230,823 enter into the matters complained 
of therein, or are made the subject of the relief prayed for by the complaint. 
is without e<iuity, for the reason that It appears by the bill of complaint that 
the said letters patent No. 230,823 expired long before the flling of said bill 
of complaint, to wit, on the 3d day of August, 1897. Leave is given to amend 
the bill within thirty days upon payment of costs." 

The bill was then amended, and limited to patent No. 501,367, 
dated July 11, 1893, contalning 37 claims. The défendant then gave 
notice of a motion for "an order requiring the complainant to 
amend his amended bill of complaint by specifying those claims of the 
thirty-seven claims of the patent in suit, No. 501,307, under which 
he will attempt to prove infringement by the défendant, so that 
the défendant may be guided in answering the said amended bill 
of complaint, and relieved of the burden of answering as to a num- 
ber of claims not infringed and not claimed to be infringed." ïhis 
motion was argued June 17th before Judge Shipman, who on that 
day signed the following décision and order: 

"It appearing that the patent now sued upon contains thirty-seven claims, 
which relate to différent groups of éléments, and that the complainant bas 
heretofore entered into a stipulation that the défendant'» answer may relate 
to flve claims only, and that it may amend its answer if infringement of other 
claims is drawn in question in the prima fac-ie case, which stipulation has 
never been flled, and is no longer in force; and it further appearing that it is 
unreasonable to reqnire the défendant to make search for and prépare au 
answer in regard to ail the claims of said patent, and that it is reasonable that 
the complainant shall be required to inform the défendant of the claims alleged 
to hâve been infringed: It is ordered that the complainant shall, within thirty 
days from June 17, 1809, specify in his bill of complaint the claims which he 
allèges to hâve been Infringed by the défendant, and that the défendant shall 
answer said bill within thirty days after such amendment or statement has 
been flled, and that, if the complainant shall subsequently, and before the prima 
facie case has been closed, ascertain that other claims should hâve been in- 
cluded, he has leave to apply to the court for further amendment of his bill." 

Thereupon the plaintiff again amended his bill of complaint by 
specifying the claims alleged to be infringed. 
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NORTON et al. v. WHBÀTON. 

(Circuit Court, N. D. California. October 30, 1899.) 

No. 12,135. 

1. Patents— Inpringemï;nt—Oombinations. 

To constitute an infriiigement of a patent for a combination of mechan- 
ical powers In a machine, thg éléments of which are not separately claimed 
as the invention of the patentée, the Infringing machine must substan- 
tially use ail the éléments, «f the combination. 

3. Samb— Can-Heading Machines. ,, 

The Jordan patent, No. 307,197, for Improvements in can-ending ma- 
chines, is not for a pioneer invention either of a machine for heading cans 
or as to the appliances, brought-together in the mechanism of the machine 
deseribed, and its claims cover only the exact union of the exact éléments 
of the device shown. It is not infringed by machines made in accordance 
with the Wheaton patentsi Nos. 477,584 or 499,949,— the latter being for 
Improvements on the former, — as sueh machines, whlle performing the 
same functions as the Jordan machine, do so by entirely différent mech- 
anism, in which the principal éléments of the combination shown by the 
Jordan patent are not used. , , 

This was a suit in equity by Edwin and Oliver W. Norton against 
Milton A. Wheaton for infringement of a patent. 

John H. Miller, for complainants. 

Wheaton & Kalloch (I. M. Kalloch, of counsel), for respondent. 

MOEEOW, Circuit Judge. This is an action for infringement of 
United States letters patent No. 307,197, bearing date of October 28, 
1884, and granted to Edmund Jordan, for certain improvements in 
can-ending machines. A copy of the spécifications and drawings of 
the patent is attached to and made part of the bill of complaint, as 
Exhibit A. Complainants are the owners of said letters patent. 
The bill allèges that respondent ha s made and sold can-heading ma- 
chines made as deseribed in United States letters patent No. 477,584, 
bearing date June 21, 18.92, and No. 499,949, bearing date June 20, 
1893, and that thèse machines are infringements upon complainants' 
patent. The amended answer dénies that the patentée, Jordan, was 
the original inventer of any improvement in can-heading machines; 
allèges that Jordan's machine was impracticable, and incapable of 
performing the opération of heading cans; dénies infringement; 
admits that respondent has made and sold two machines as deseribed 
in patent No. 477,584, and one, as deseribed in patent No. 499,949; 
sets up an adjudication in an action of the United States circuit 
court of appeals for the Ninth circuit on or about March 10, 1892, in 
which Edwin Norton and Oliver W. Norton, the complainants herein, 
were complainants, and Mathias Jensen and John Fox were re- 
spondents, this action being brought for an alleged infringement by 
the respondents of complainants' letters patent No. 274,197, and 
avers that the said court of appeals decided that the said letters pat- 
ent were invalid and void, and that the machine deseribed therein 
was "not a practicable machine for putting heads on tin cans"; avers 
that this adjudication of the court of appeals is binding, and that com- 
plainants are now estojjped from claiming that the Jordan patent 
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is a valid patent; sets up as anticipations of complainants' patent 
United States letters patent No. 152,757, beaiing date July 7, 1874, 
and granted to George A. Marsli, for an improvement in déviées for 
lieading cans; United States letters patent iSo. 238,351, bearing date 
]March 1, 1881, and granted to William J. Clark, assignor to Charles 
E. HuU and Jonathan Q. Rand, for a can-heading machine; United 
States letters patent Xo. 265,617, bearing date October 10, 1882, 
granted to George A. Marsh, for a machine for heading cans. 

Letters patent Ko. 307,197, for the infringement of whicli complain- 
ants hâve commenced this suit, were granted to Edmund Jordan on 
October 28, 1884. The invention for which this patent was granted 
is described in the spécification as "an improvement in can-ending 
machines for automatically putting the ends of sheet-metal cans onto 
the bodies," and more fully stated to be "an appliance devised to 
perform the following opérations: First, to pick up and retain a 
ean end; second, to grasp and hold the laody of a can in a proper 
position; third, to force the end on the body; fourth, to release the 
end and body when thèse opérations are completed." The spécifica- 
tion further states: 

"My invention relates generally to tlie elass of mechanism adaptée! for put- 
ting the ends of slieet-metal cans ou the bodies. and more specitieally to the 
subdivision of such elass whleh employs a method of grasping and holding the 
body of the can in position while the end is forced on. At présent, my inven- 
tion relates to and is employed in the machine the features of which are 
fully shown in the accompanying drawings and described in this specitication, 
but is adapted to and can be operated in a press or machine of any suitable 
construction. * * * ïhe mechanism employed in the machine herein de- 
scribed and shown consists, generally speaking, in a vertically-moving and 
horizontally-swinging arm, carrying a segmentai spring elamp ehuck adapted 
to pick up and carry a can end to a body, then center and hold the body 
firinly, and force the end on the body, afterwards releasing both end and body 
of the can, in combination with the intermittently-rotating disks iirovided witii 
chucks, on one of which disks the can ends, and on the other the bodies of 
the cans, are placed, to be operated upou by the segmentai spring cUunp ehuck." 

The first two claims of this patent are as f oUows : 

"(1) In a machine for automatically putting the ends of sheet-metal cans on 
the bodies, a segmentai clamp ehuck, and mounted to be capable of performing 
the following opérations: First, to receive and retain a cm end; second, to 
grasp and hold the body of the can in a proper position: tliird, to force the 
end of the can ou the body of the same; fourth, to release the end and body 
of the can wheu thèse opérations are completed,— combincd with suitable 
means for actuating the same to effect thèse opérations. (2) In a machine 
for automatically putting the ends of sheet-metal cans on the bodies of the 
same, a vertically-moving and horizontally-swinging arm, in combination with 
a segmentai spring clamp ehuck mounted to be capable of performing the fol- 
lowing opérations: First, to receive and retain a can end; second, to grasp 
and hold the body of the ean in a proper position; third, to force the end of 
the can on the body; fourth, to release the end and body of the can when 
thèse opérations are completed,— and suitable means for actuating the same 
to effect thèse opérations." 

The segmentai spring clamp ehuck consists of a number of seg- 
ments or jaws. The drawings of the patent show six of thèse jaws, 
but the number does not appear to be material, except that there 
nnist be tvvo, and there may be more. Thèse segments or jaws are 
circularly arranged, and so connected or pivoted as to be movable 
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outwardly from tlie center of the chuck, presenting internally a fun- 
nel-shaped cavity or mouth with an annular space or seat at the top 
or inner end for tlie réception of the can head. This annular space 
is of the exact circumference of the can head, while the smallest cir- 
eumference of the funnel-shaped mouth of the chuck is exactly that 
of the can body, sized and shaped to enter the can head. The seg- 
ments of the chuck are encircled with a métal ring held in position 
by a latch. This latch is connected with a spring so arrangea that 
the latch will be released at the proper time, and the ring allowed to 
make a partial rotation when so released from the latch, and this 
will cause the segmentai jaws to expand. A reverse motion of the 
ring, produced by appropriate mechanism, causes the jaws to close. 
This chuck is mounted upon a radial arm, marked "A" in the patent, 
and this arm is attached to the frame of the machiné, so as to be 
capable of an arc-shaped motion around its point of attachment. 
For feeding the cans and heads, or assembling them in such relations 
as to each other as tô be conrenient for the purpose of heading, two 
rotating tables are proTided, so located with référence to the chuck 
arm that when the chuck describes its arc-shaped motion the heads 
and bodies of the cans being carried around may be concentric with 
the center of the chuck. Besides the arc-shaped motion of the chuck, 
a motion transverse to this arc motion is provided for, for forcing the 
head upon the can body. To operate the machine, the heads are 
placed upon the projections of one of the feed tables, called also 
"disks," and the bodies are placed in the dépressions of the other. 
By the rotation of the feed table the head is brought into a position 
where it may be grasped by the open chuck, whereupon the chuck 
closes upon the head, and transfers the head to the body by its arc- 
shaped motion, the body having been brought into a proper position 
for receiving it by the révolution of the table in a dépression of which 
it is placed. Now by a transverse motion of the chuck, the head is 
forced onto the body, the chuck being of such a form as to guide the 
body into the interior of the head. The chuck now opens automatic- 
ally, and the headed can is dropped. 

Eespondent has taken out two patents for a can-heading ma- 
chine. The former of thèse— No. 477,584— is dated June 21, 1892. 
Eespondent calls his invention "an improvement in can-heading 
machines." The latter patent — No. 499,949 — is dated June 20, 
1893, and consists of certain improvements upon the former ma- 
chine. Thèse machines, complainants maintain, infringe claims 1 
and 2 of patent No. 307,197. Kespondent's machine for which pat- 
ent No. 477,584 was issued may be described as follows: It con- 
sists of a revolving shaft, on which are two perforated disks. 
Through the perforations of the disks pass rods, and 10 sets of 
jaws are attached to thèse rods towards each end of the revolv- 
ing mechanism. Ten other sets of jaws are placed opposite to 
thèse on the same rods. There is a mechanism by means of which 
thèse sets of jaws are drawn towards each other, and thus are 
enabled to put the heads on the can bodies. There are chutes con- 
nected with the upper portion of the machine for the purpose of 
feeding can bodies and can heads to the sets of jaws. As each 
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double set of jaws cornes underneath the chutes, the upper half 
of each pair of jaws opens, so as to receive the can body into the 
lower half of the same pair of Jaws. Simultaneously with the de- 
scent of the can body a can head descends at each end of the can 
body into the same lower jaw, there being a recess in the extrême 
back end of each jaw, made for the purpose of recel ving the can 
head. As the shaft revolves, and, consequently, the disks attached 
to it, the upper jaws are forced forward, and fall, so as to close 
upon the can heads and the ends of the can body. When the 
jaws are thus closed, a conical-shaped opening is forraed, in which 
rest the ends of the can bodies. The révolution of the shaft, com- 
bined with a certain mechanism, drives the two sets of jaws to- 
wards each other, forward, and the conical shape of the jaws com- 
pels the ends of the can bodies to enter the heads, resting in the 
recesses of the back of the jaws, thus putting the heads upon the 
can body. The further révolution of the shaft, together with that 
of the disks and jaws, continues, and, as the bottom of the ma- 
chine is reached, the former upper half jaw becomes the lower 
half. The jaw opens, and the headed can drops out. There is no 
stopping of the disks and jaws, which proceed continuously around 
the shaft. According to the évidence this machine is capable of 
heading about 10,000 cans per hour, or 100,000 cans in a day of 
10 hours. The invention for which letters patent No. 499,949 were 
issued consists of certain improvements upon the foregoing ma- 
chine. Thèse improvements are thus described in the spécifica- 
tions dated June 20, 1893 : 

"My machine, as changed by the improvements herein described, differs from 
the machine as described in my said patent of Jime 21, 1892, by so altering 
the jaws and changing the movements that the can bodies are tirst received 
into the open jaws, aiter which the jaws are closed , before the can heads are 
admitted into fhem. After the jaws are closed, each one of the can heads is 
admitted to the jaws through a slot, which is made through the jaw end, 
which opens and closes. In my original machine the can bodies and eau 
heads were admitted to the jaws sinudtaneously, and while the jaws were 
open. In my présent improvements the jaws only revolve one-quarter of a 
révolution In opening, while in my original machine they revolved one-half 
of a révolution. In my présent improvement the upper jaws, in opening, do 
not move toward or come in contact with each other, as they would do if 
they were opened simultaneously in my original machine, and consequently a 
shorter can may be headefl in my improved machine thau could be headed in 
my machine as originally patented." 

Thèse two machines of respondent may be considered as one, in 
regard to the infringement by them, or either of them, of claims 1 
and 2 of complainants' patent, for, as regards such infringement, 
they are practically the same machine, There are very obvious 
ditterences, both in form and structure, between the complainants' 
and respondent's machines. The Wheaton patent puts both ends 
upon the can simultaneously; the Jordan patent merely heads. 
lustead of one segmentai chuck, the Wheaton patent bas 10 pairs 
of jaws. There is a complète dissimilarity in the feeding ax)pa- 
ratus; the Wheaton patent being fed by chutes, and tlie Jordan 
patent, by hand. The witness Smyth testilied that the Jordan 
machine niight be fed by means of a chute, but it did not appear 
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thàt tMs was the method employed in feeding it. The Wheaton 
chuck is opened before and closed after receivlng the can and the 
head by a mechanism differing ehtirely from that in the Jordan 
patent. In the former the jaw, consisting of two halves, is com- 
pletely thrown open; in the latter the exterior ring is so manip- 
ulated as to widen the orifice of the chucli suffieiently to allow the 
can to escape. The Wheaton machine, in opération, is horizontal 
in position; the Jordan machine is vertical. While admitting 
thèse différences and dissimilarities, complainants maintain that 
claims 1 and 2 of their patent are still inf ringed, and that the 
"jaws" of respondent's machine are but modifications and varia- 
tions of the mechanism of complainants' "segmentai clamp chuck." 
To deterniine this feattire of the controversy, it is necessary to 
clearly understand the device or improvement for which a patent 
was granted to Jordan. The claims of the patent are what are 
known in the patent law as "combination claims," consisting in 
this case of two éléments; one, a segmentai clamp chuck mounted 
to perform certain functions spécifled in the claims, and the other 
a mechanism or suitable means for actuating the chuck to perfûrm 
such functions. Both of thèse elehients contribute .to the single 
purpose of producing a can-ending machine which employs a 
method of grasping and holding the body ôf the can in a position 
whilé thé can head is being forcèd npon the can body. The inven- 
tion consists in the idea of the ïnèàns which is in itself indivisible 
and acts as an entirety, and 'thife 'idea of a means culminâtes in 
this patent in the machine by which the ultimate effect is pro- 
duced, and not in the segmentai clamp chuck, which, although an 
important agency, is nevertheless but one of the two éléments con- 
stituting the mechaiiism requlréd'tb complète the opération of 
forcing a can head ùpon a can i)ody. If Jordan was the original 
inventer of the segmentai clamp chuck (which, however, does not 
appear), he was entitled to claim it separately as his invention, 
even though it lacked utility ercept as a portion of the principal 
invention; but such a claim, to be effective for this purpose, must 
speciflcally point out the new élément as an invention, that con- 
structors and inventors may know what has been withdrawn from 
gênerai use. Seymour v. Osbome, 11 Wall. 516, 541. This Jordan 
did not do in èither oï thë claims of the patent now before the 
court, — probably because he was not entitled to make such a 
claim. The complainants are, therefore, left to sustain their case 
by showing that the respondent has infringed the combined mech- 
anism constituting the can-ending machine described in their pat- 
ent. Has that charge been sustained? The two machines accom- 
plish certain similar results, but by very différent mechanisms. 
Eespondent's machine does its work much more rapidly than that 
of the complainants, and its rapidity and effectiveness dépend, not 
merely upon the multiplication Of the jaws, but also upon the de- 
sign of the machine, which enables it to run in one constant di- 
rection. In complainants' machine the can head is flrst picked up 
by the clamp chuck, and carried to a point where it is in Une with 
the can body. At the same time the can body has been carried 
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by a revolving disk to a place where it is in line with the eau 
head. Hère tlie forward motion of both carriers is necessarily 
brought to a stop, and anotlier and a transverse naotion cornes into 
play, by wliich tiie can head is forced upon tlie eau body. Wben 
this opération is completed, the carrier holding the headed can 
moves forward, and discharges the eau, while the elamp chuek re- 
turus for another eau head. The motions of the two carriers, aï- 
though they may be continuons and rapid in movement, are elearly 
intermittent in action. This fact is establislied by the spécifica- 
tions of the Jordan patent, as follows: 

"The mechanism employed in the machine herein described and shown con- 
sists, generally spealsing, in a vertieallj'-moving and horizontally-swinging 
arm carrying a segmentai spring clamp chuelî adapted to picli up and carry a 
can head' to a body, then center and hold the body tirmly and force the end 
of the body forwards, releasing both end and body oC the can, in combination 
with two intermittently-rotating dislîs provided with chuclvs, on one of which 
dislîs the can ends, and on tlie other the bodies of the cans, are placed, to be 
operated upon by the segmentai spring clamp ch\ick." 

In respondent's machine, as constructed according to the for- 
mer of bis patents, the eau and the body are fed into the ma- 
chine simultaneously, and in the latter of respondent's two pat- 
ents the can body is fed into the machine first. Complainants' 
patent calls for a segmentai clamp ehuek, with aetuating ma- 
chinery capable of operating it. Eespondeut's aetuating machin- 
ery could not operate complainants' clamp chuck, neither could 
complainants' aetuating machinery operate the jaws of respond- 
ent's machine. There is nothing in respondent's machine whieîi 
answers to the "vertieally-moving and horizoutafty-swinging arm," 
which, in combination with the segmentai elamp chuck, forms the 
substance of the second claim of complainants' patent. 

In Westinghouse v. Brake Co., 170 U. S. 5.37, 5(58, 18 Sup. Ct. 707, 
722, the suprême court had before it the question of infringement 
involved in the mechanism for opening and elosing certain valves 
in automatic air brakes. It was contended on the part of the com- 
plainant in that case that he was a pioneer inventer, and that the 
alleged infringing device corresponded to the very letter of the 
claims of complainant's patent; but it was held that even this 
fact was not sufBcient to establish infringement. The court said; 

"ïhe patentée may bring the défendant within the letter of his claims, but, 
if the latter has so far changed the prineiple of the device that the claims of 
the patent, literally construed, hâve qeased to rcprcsent his actual invention, 
he is as little snbject to be adjudged an infringer as one who has violated the 
letter of a statute has to be convicted whcn he has done nothing in conflict 
with its spirit and intent. 'An infringement,' says Mr. Justice Grier in Burr 
V. Duryee, 1 Wall. 531, 572, 'involves substantîal identity, whether that iden- 
tity be described by the terms "same prineiple," same "'modus operandi," or 
any other. * * * The argument used to show infringement assumes that 
every combination of déviées in a machine which is used to produee the same 
effeet is necessarily an équivalent for any other combination used for the same 
purpose. ïhis is a flagrant abuse of the term "équivalent." ' We hâve no 
désire to qualify the repeated expressions of tins court to the effeet that, 
where the invention is functional, and the defendant's device dlffers l'rom 
that of the patentée only in form, or in a rearrangement of the same éléments 
of a combination, he would be adjudged an infringer, even if. in certain par- 
ticuiars, his device be an improvement upon that of the patentée. But, after 
97 F.— 41 
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ail, eveti, if tbe patent for a machine be a pioneer, tlie alleged inf ringer must 
hâve done something more than reach the same resuit. He must bave reached 
it l)y substantially the same or similar rheans, or the rule that the fuuction 
of a machine cannot be patented is bt no practical value. ïo say that the 
patentée of a pioneer invention for a ' new mechanism is entitled to every 
mechanlcal device whicli produces the same resuit is to hold, in other lan- 
guage, that he is entitled to patent his functlon. Mère variations of fonn 
may be dlsregarded, but the substance of the invention must be there." 

In the présent case it is not claimed that Jordan is a pioneer 
inventer, but, on the contrary, it does appear that his invention is 
a combination of old éléments. And, stopping for a moment to 
eonsider that feature of the case, what do \ve flnd? As showing 
the state of the art, respondent introduced in évidence the spec- 
ifleations and drawings of thë three prior patents which he has 
set up in his amended answer. The first of thèse is patent No. 
152,757, granted to G. A. Marsh, July 7, 1874, for an "improvement 
in devices for heading cans." The Marsh patent was for a hand 
machine. In this machine there is a kind of chucli, one diameter 
of which receives a can head, and one-lialf of anotlier diameter 
centersthe end of the can body, and guides it into tlie can head. 
Patent No. 2o8,351, bearing date March 1, 1881, was issued to W. 
J. Clarlv for a "can-headiiig machine." This machine combined "a 
die for holding the head with a tapering expansible gauge for 
truing the wall blank or can body to the exact shape of the head, 
be it circular, oval; squaœ, or polygonal, and guiding it to a posi- 
tion within the head flange." This machine might.be operated 
either by hand power or by foot. Patent No. 365,617, dated Oc- 
tober 10, 1882, w3s issued to George A. Marsh for a '^machine for 
heading cans." This machine had a perpendicalar. stanchion erect- 
ed upon the base. To this stanchion were fastened two guides, 
each having a circular opening in the same vertical Une. A shaft 
passed through thèse openings. The lower end of tbe shaft ter- 
minât ed in a pièce having in its lower side a circular shoulder. 
On the under side of this shoulder is a circular recessj coneentric 
with the, shaft, and of a diameter just suflflciently large to admît 
the cover of the can te be' headed. In depth it may be equal to 
one-half the width of . the flange of the cover. Hinged to the 
shoulder above menti oned, and on either side of it, are two arms, 
semicircularly bifurcated at their inner ends, so that the arms to- 
gether form a circle coneentric with the recess above described. 
In operating this machine the shaft with its apparatiis at the low- 
er end was carried downward by a lever, and thus the head was 
forced upon the body of the can. Thèse machines are termed 
•'bench headers," from being secured to a bench wlien worked. 
Tliey were worked by hand. The method of forcing the heads on 
the cans employed by the complainants' machine is like that used 
in the Marsh machine. To this mechanism Jordan added a swing- 
ing rod, which had a horizontal movement, and was adapted to 
seize the can head from the chuck on one feed table, and swing it 
over the can body placed in position on the other feed table. 

In the case of Norton v. Jensen, 1 C. C. A. 452, 49 Fed. 859, a 
majority of the circuit court of appeals for the Ninth circuit say, 



NORTON V. WHEATON. 643 

with regatrd to tlie Jordan machine, patent No. 307,197, at page 
467, 1 C. C. A., and page 874, 49 Fed. : 

"Mr. Jordan is not the inventor of the mould, or diseoverer of the principle 
of the segmentai clamp deseribed in the spécifications for his patent. His in- 
vention consists of a new use of thèse appliances, in combination with othera 
to produce certain results. This is a suflicient reason for limiting the patent 
to the particular use mentioned in the spécifications." 

This opinion of the circuit court of appeals may not be bind- 
ing upon the complainants in this case, but it is certainly per- 
suasive in determining, upon substantially the same évidence, the 
state of the art when Jordan entered this field as an inventor. The 
question is, however, not left in doubt upon the évidence in this 
case. Jordan was not a pioneer, either in the invention of a can- 
heading machine or in the production of the appliances brought to- 
gether in the mechanism of his invention. The claims of his pat- 
ent must, therefore, be held to cover only the exact union of the 
exact éléments of his device. It follows that, in order that re- 
spondent's combination be équivalent to that of the Jordan pat- 
ent, it must not only perform the same functions, but must per- 
form them in the same way. 1 Rob. Pat. § 254, note. 

In the case of Eames v. Godfrey, 1 Wall. 78, the patent was for 
a combination of mechanical powers for a new and useful im- 
provement in boot trees, and included a certain mechanism for 
distending the leg of the boot tree. The plaintiff did not claim 
that the défendant had used the same mechanism that he did for 
distending the leg of the boot tree, but that the défendant had used 
ail the other parts of his combination, and that the mechanism 
which the défendant used, although differing in construction from 
that described in the patent, yet performed the same functions. 
Mr. Justice Davis, delivering the opinion of the court, said: 

"The patent in controversy was for a combination of mechanical powers to 
effect a useful resuit, and such a patent differs essentially in Its principlea 
from one where the subject-matter is new. ïlie law is well settled by re- 
Ijeated adjudications in this court and the circuit courts of the United States, 
that there is no infringement of a patent which claims mechanical powers in 
combination, unless ail the parts hâve been substantially used. ïhe use of a 
part less than the whole is no infringement. In Prouty v. Draper, 10 Pet. 
341, the law is well considered. The patent there was for the combination 
of certain parts of a plow arranged together so as to produee a certain efflect. 
The suit was for an infringement. The court below had chargea the jury 
that, unless the whole combinatiou was substantially used in the defendant's 
plow, it was no violation of the plaintiff s iMtent. Ohief .Tustice Taney, in 
describing the case, said: 'None of the parts referred to are new, and none 
are claimed as new, nor is any portion of the combination less than the whole 
claimed as new, or stated to produce any given resuit. The end in view is 
proposed to be accomplislied by the union of ail arranged and combined to- 
gether in the mauner described. The use of any two of thèse parts only, or 
of two combined with a third, which is substantially différent in form, or in 
the manner of its arrangement and connection, witli the otliers, is, therefore, 
not the thing patented. It is not the same combination if it differs from it iu 
any of its parts.' " 

In the case of Gage v. Herring, 107 U. S. 640, 647, 2 Sup. Ct. 819, 
825, the court says: 

"It is proved, and not denied, that the apparatus in the defendant's mill is 
substantially like that described in the plaintiff's patent, so far as regards 
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the flrst meal cïïêst, the fan, and the spout Connecting wlth the fàn, and also 
so far as regards the elevator; in short, so far as regards the cooling and dry- 
ing apparatus proper, and the device for coUecting and conveying the greater 
part of the meal, after being cooled and dried in the bolts." 

And on page 648, 107 U. S., and page 826, 2 Sup. Ct: 

"The défendant's mill contains no conyeyçr shaft in the dnst room, and no 
mechanism which perforais the same function of removing the meal tiiere 
collected. So far as the.eTidence shows, the meal deposited upon the floor 
of that rooin remains there until it is shoveled or swept up by mauual labor. 
Its removal by such means affords no , équivalent in the seuse of the iiatent 
law for the automatic action describêd in the pîaintiff's patent. Eames v. 
Godfrey, 1 Wall. 78; Murray v. Olalyton, 10 Ch. App. 675, note; Clark v. 
Adie, Id. 667, 675, 676, and 2 App. Cas. 315." 

It was accordingly, held that, as the défendant had not infringed 
the entire eombination set forth in the claims of the complainant's 
patent, the bill should be dismissed. 

The case of lililler v. Manufacturing Co., 151 TJ. S. 186, 14 Sup. 
Ct. 310, was a suit for the infringement of letters patent for im- 
provements in wheeled cultivators. The respondent set up the 
prior state of the art as a défense. In the course of the opinion 
of the court, as delivered by Mr. Justice Jaclcson, it is said : 

"We think it njanifest from the prior state of the art, if the invention cov- 
ered by hls patent of 1879 was Bot anticipated, and if it has any validity, that 
It must be limited and confined to the spécifie spring device which is describêd 
In the steciflcations and shown in the drawings formlng part of the letters 
patent. Being thus limited, there is clearly no infringement in the device 
used by the appellants or their prineipals, P. P. Mast & Co. The spécifie de- 
vice describêd in and coyered by the Wrjght patent could not be used in the 
appellants' eombination. This interchangeability or noninterehangeability is 
an important test in determining the question of infringement." 

The lack of interchangeability in the most important parts and 
éléments of the Jordan and Wheaton machines is one of the fea- 
tures of this case. , 

In the case of Wheaton v. Norton, 17 0. C. A. 447, 70 Fed. 833, 
851, the circuit court of appeals tàd before it the question of in- 
fringement, wherein the parties were the saine as in tliis case. The 
complainants in that case, as in this, were Edwin and Oliver W. 
Norton, and the respondent there, as hère, was M. A. Wheaton; 
but the patent sued upon in that case was No. 267,014, issued No- 
yember 7, 1882, to Edwin Norton, for alleged improvements in 
machines for putting on the ends of tin cans. The machine used 
by the respondent was patent No. 477,584, granted June 21, 1892, 
and is the flrst of the patents involved in this case. Judge Koss, 
delivering the opinion of the circuit court of appeals for the Ninth 
circuit, said:^ 

"Undoubtedly this mechanism of AVheà'ton, like that of complainant, puts 
tight-fitting can heads on tlie outside of can bodies aiitomatically, to do which 
there must of necessity be mechanism for centering and brlnging into exact 
line with each other the can body and can head, and also mechanism for 
shaping and sizing the can body, and also for forcing the head and body to- 
gether. But the question is whether the device of Wheaton in centering 
and aligning the can body and eau head, and in shaping and sizing the ends 
of the can body, and in forcing the heads and body together, uses the éléments 
of the claim patented to Norton, or their mechanical équivalents." 
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The court then proceeds to make a comparison between the two 
can-ending machines in that case, and arrives at the conclusion 
that the différences between them wete such that thei-e was no in- 
fringement of the claims of the complainants' patent by the re- 
spondent's machine. The comparisons beretoi'ore made in this 
case show différences of the same gênerai character, and applying 
to the case at bar the principles of the cases which hâve been re- 
ferred to, it does not appear that the device of respondent's ma- 
chine infringes upon the segmentai clamp chuck, which, in com- 
bination with appropriate actuating machinerj', f orms the basis 
of claim 1 of complainants' patent; nor does there appear to be 
any part of respondent's machine équivalent to the vertically-mov- 
ing and horizontally-swinging arm, which, in combination with 
the aforesaid segmentai clamp chuck, constitutes claim 2 of the 
Jordan patent. A decree will therefore be entered for the re- 
spondent, with costs. 



PLUMB V. NEW YORK, N. H. & H. R. CO. et al. 

(Circuit Court, D. Comiecticut. October 31, 1809.) 

No. 045. 

Patents — Patentable Novelty — Atr-Brake Attac-hment. 

ïhe McKenna patent, No. .348,289, for an air-bralie attaclunent wbich 
consists of a sliort flexible tube with a coupling on pue end by whioh it is 
attachcd to tlie train pipe of an ordinary air bralie at one end of the 
car, and a stopcocl< at the other end, which is carried up so as to be con- 
veniently reached by a bralcenian on the platform, and by means of which 
be can vent the air from the train pipe, shows a device which is merely 
the resuit of meclianical slcili, and the patent is void by reason of lack of 
patentable uovelty in vîew of the prier art. 

This was a suit in equity by Duncan G. Plumb against the New 
York, New Haven & Hartford Kailroad Company and Charles P. 
Clark, président, for infringement of a patent. 

Seward Davis, Frederick T. Fish, and Charles A. Brown & Cragg, 
for complainant. 

Kobert J. Fisher, for défendants. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raising question, of validity of patent No. 348,289, granted August 
31, 1880, ;t0 complainant's assignor, Edward W. McKenna, for an 
air-brake attachment known as "back-up hose," infringed by de- 
fendant. The patent is for a device to be used in connection with 
air brakes on raihvay trains. The old straight air brakes were ap- 
plied by the direct pressure of air from the locomotive. In the later 
automatic brake System the brakes were applied by exhausting the 
air pressure. This device is intended to be used in connection with 
the automatic System. The object of the alleged invention was to 
provide a portable device adapted to be detachably attached to the 
train pipe at the end of any car. and to be operated by a brakeman 
to put on the brakes. The device itself consists of a flexible tube 
with a one-half coupling at one end and a stopcock at the other 
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end. Its construction is practically identical with that of the ordi- 
nary garden hose. Oounsel for complainant contend, however, that 
for several years after the invention of the automatic brake a prob- 
lem was presented of providing an effective contrivance for con- 
trolling a train which could be practically and conveniently oper- 
ated from the platform of the car, and attached to any car withoiit 
any extra mechanism, and without any interférence with the opéra- 
tion of the air-brake System, and that this patentée was the flrst 
to solve the problem; that his solution involved invention, and that 
greateri safety to employés has been secured thereby. i The claims 
are as follows: 

"(l),The combination of a railway car, an air brake and Its plpès, and a 
flexible removable pipe or tube, D, conneeted to tlie brake pipes at its lower 
end, its upper end extending to above tlie platform of the car, and provided 
with a c6ck, substantlaliy as and for the purposes set forth. (2) The com- 
bina tibn of a car, an air brake, its pipe, C, a flexible portion, Oi, thereon 
havlng the usual half coupling, c, a separate tube or pipe, D, having a half 
coupling, d, upon-one end, adapted to be coupled to the half coupling, c, and a 
stopcock, cl, at the upper end; said device being thus adapted to be coupled 
to the end of said brake pipe or tube, and to be carried up alongside the hand 
rail to a convenient position to be used, substantlaliy as set forth." 

Long prior to this alleged invention, cars had been equipped with' 
the "conductor's valve," usually placed in the water-closet of the 
coach, and having a cord attached to its handle, which passed through 
the interior of the car, so that the conductor or trainman could 
reach and operate it from any position within the car, and in some 
instances from the doorway opening onto the platform. So, also, 
long prior to said alleged invention, cocks were attached under the 
platform at each end of each car to the train pipe. A man, by 
lying down on the platform, or standing on its step, could operate 
thèse train pipe or angle cocks, and vent the pipe, in exactly the 
same way, and with exactly the same résulta, as by the opération 
of the conductor's valve or of the patented device. Each of thèse 
old devices is still in use. The patented device is simply a short 
extension of the train pipe, with a cock on the end. Another de- 
vice, known as the "Richmond tail hose," was admittedly used, long 
prior to the alleged invention, on the Richmond, Fredericksburg & 
Potomac Railroad. Its construction was identical with that claimed 
in the patent, — a removable short pièce of hose, with a cock on one 
end and a coupler on the other, — except that it had double, or maie 
and female, couplings, so as to fit either coupling on the car to which 
it was to be attached. It was operated in the same way, by a man 
standing on the platform, and with the same resuit, namely, to vent 
the train pipe. The only material différence between this coupler 
and that of the patent in suit was that, being attached to the old 
straight air brake, the venting of the pipe released, instead of apply- 
ing, the brakes. The breaking of the train pipe, the bursting of the 
hose between the cars, the opening of the angle cock or of the con- 
ductor's cock, would do just as effectively what this device does, 
namely, vent the train pipe and apply the brakes. 
; In thèse circumstances, the question presented is whether it in- 
volved invention to detachably couple on to the train pipe a pièce of 
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hose to serve as an additional vent. The prior art already showed 
two siicli permanent valves for tliis identical purpose in automatic 
brakes, and one identical removable valve deviee in straight air 
brakes. Even if none of tliese prior devices anticipate, yet they must 
be reckoned witli in considering tlie problem presented. Although. 
the patented deviee is more convenient than the conductor's or 
traiu-pipe valve, yet there was no novelty in the means contrived. 
The idea of greater convenience by means of a détachable attach- 
ment was shown in the Richmond taii hose. Its use in the old opéra- 
tion of venting the hose for the analogous purpose of releasing in- 
stead of applying the brakes is strikingly like the analogous uses in 
Pennsylvania R. Co. v. Locomotive Engine Safetv-Truck Ce, 110 
U. S. 490, 4 Sup. et. 220, and Harwood v.' Kailroad Co.. 11 H. L. Cas. 
()(i6. In Aron v. Railway Co. (C. C.) 26 Fed. 314; Id., 132 U._S. 85, 10 
Sup. et. 24, — where the patent in suit covered a connection for open- 
ing two gâtes simultaneously, which had hitherto been separately 
operated,— Judge Wallace said: 

"The patentée Is entitîed to the merit of being the first to conceive of the 
convenience and utility of a gâte opening and closing mechanism which could 
be operated eificiently by an attendant in the new situation. His right to a 
patent, however, must rest upou the novelty of the means he contrives to carry 
his idea into practical opération." 

If this McKenna deviee had been flrst in use, and some one had 
devised the conductor's or train-pipe or Richmond valve, it cannot be 
doubted that they would hâve been held to be infringements. Peters 
V. Manufacturing Co., 129 U. S. 537, 9 Sup. Ct. 389; Knapp v. Morss, 
150 U. S. 231, 14 Sup. Ct. 81. 

Counsel for complainant further say: "How slight a change from 
what is shown in the prior art will constitute a patentable invention, 
when, as in the case at bar, there is secured a new and useful resuit, 
is shown by the foUowing citations." They then cite the inventions 
of the Bell téléphone and Edison lamp, and discuss, with illustrations, 
Krementz v. S. Cottle Co., 148 U. S. 55.6, 13 Sup. Ct. 719; Magowan 
V. Packing Co., 141 U. S. 332, 12 Sup. Ct. 71; Topliff v. Topliff, 145 
U. S. 161, 12 Sup. Ct. 825; Gindorfî v. Deering (C. C.) 81 Fed. 952. 
It is unuecessary to differentiate such pioneer inventions as the télé- 
phone or electric larnp from this mère mechanical extension of the 
train pipe. In Krementz v. S. Cottle Co., which is the strongest case 
in support of complainant's contention, the cotn't below had found 
that "Krementz was the flrst to make a stud from a single continu- 
ons pièce of métal, in which the head was hollow, and round in 
shape"; and the suprême court held that said novel construction was 
not obvions to any skilled meclianic, because the président of défend- 
ant company, skilled as he was in the art, and applying for a patent 
for a collar button, "failed to see what Krementz afterwards saw,— 
that a button might be made of one continuons sheet of métal, wholly 
dispensing with solder, of an improved shape, of increased strength, 
and requiring less material." Thèse advantages were the direct ré- 
sulta of said novel construction. The advantages claimed for the pat- 
ent in suit are not the resuit of any novel construction. The cita- 
tion and illustrations from Magowan v. Packing Co., 141 U. S. 332, 
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12 Sup. et. 71, show that the patent in suit was expressly stated to 
be for an improvement on McBurney, which consisted in "the com- 
bination with the McBurney packing of a vulcanized rubber back- 
ing of pure gum." The McBurney "furnishes the wearing surface," 
the patented "pure rubber furnishes an elastic backing," and "by this 
conabination a new article results, namely, one which présents always 
the same ch"aracter of surface under wear, and one which has suf- 
flcient elasticity to malie a light joint." The new packing had a new 
collective mode of opération, in that its construction combined the 
advantages of the old packing and tlie resiliency of the India rubber, 
and by means of such construction it produced a new resuit. In 
Grindorff v. Deering, supra, the novelty of the patented de vice was not 
denied, and the défendants had tried to acquire it, and the need of 
some such device had been long felt and recognized. Although a 
similar claim of long-felt want is set up in tliis case, I think, in view 
of the existing devices, that it has not been satisfactorily proved. In 
the barbed-wire case the barb was new in material, bi shape, and in 
combination, and thèse new means caused the new resuit; and in 
ToplifE V. Topliff, supra, the court pointed out various différences of 
construction, and said: 

"If this patent differed from the other merely In duplicating the rod, and 
applying it to the front bolster as well as to the rear axle, it is couceded 
that it would not, under the cases of Dunbar v. Mvers, 94 "D. S. 187, and Slaw- 
son T. Railroad Co., 107 V. S. C53, 2 Sup. Ot. 663, Involve Invention." 

This case, therefore, is not like those above cited by complainant, 
nor like National Cash-Eegister Co. v. Boston Cash Indicator & 
Eecorder Go., 156 U. S. 514, 15 Sup. Ot. 434, wherè thé problem was 
perceived, and a solution furnished by the conception of à new idea 
of means and of a new device to put such means in opération. It is 
rather like Aron v. Railroad Co., supra, and like Wollénsak v. Sar- 
gent, 151 U. S. 221, 14 Sup. Ct. 291, where it was held that there was 
no invention in a vertical rod device for opening and closing a tran- 
som, inasmuch as a previous patent showed a liorizontal device ap- 
plied for a similar purpose; or like Blake v. City and County of San 
Francisco, 113 U. S. C79, 5 Sup. Ct. 692, where an old automatic valve 
was applied to a steam engine. In that case the prior art showed 
only a hand-bperated valve to relieve, the pressure on iire hose. To 
obviate its defects, the inventor applied an automatic valve between 
the engine and pump, which discharged the stream, and relieved the 
pressure. The court found that, prior to the patent, similar auto- 
matic valves had been used to reduce the pressure of steam or water 
in steam pipes and cylinders. The court then said: 

"It follows from this principle that, where. the public has acquired in any way 
the right to use a machine or device for a partlcular purpose, it has the right 
to use it for ail the like purposes to which it can b« applied, and no one eau 
talve out a patent to cover the application pf the device to a similar purpose. 
If there is any qualification of this rule, it is that, if a new and différent resuit 
is obtaiuèd by a new application of an invention, such new application may be 
patented as an improvement on the original invention; but, if the rèsult 
claimed as new is the same in chara.eter as the original resuit, it will not be 
deemed a new resuit -for this purpose. For instance, an iintom.atic relief 
valve, used to relieve the pressure of steam, produccs uo new result in char- 
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acter when nsed to relieve the pressure of water, unless some further ettecr 
besides the mère relief of pressure is obtained." 

Even if the apparatus itself may be said to be safer and more con- 
venient, it is merely because the brakemaii will be more likely to use 
it because it is less trouble for him to reach it when it is on the plat- 
form than when it is under the platform or inside the car. Thèse 
advantages are only the secondary objects attained by the direct 
mechanical resuit of the combination of the ordinary garden-hose 
coupler with the ordinary train pipe. They are not the resuit of any 
additional function due to the patented construction. ïhe device 
itself has no new mechanical relation by reason of being an extension 
of the train-pipe valve, or a conductors valve with location changed 
from the water-closet at the end of the car to the outside platform. 
"It is for the discovery or invention of some practicable method or 
means of producing a bénéficiai resuit or effect that a patent is grant- 
ed, and not for the resuit or effect itself.'' Corning v. Burden, 15 
How. 252 ; Westinghouse v. Power-Brake Co., 170 U. S. 537, 555, 18 
Sup. et. 707. 

A mass of évidence has been introduced as to prior uses of the al- . 
leged invention in Quincy, Chicago, and Cincinnati. They will not be 
discussed in détail. If, as claimed by complainant, they fall far 
short of the requirements of law to support this défense, they at leaet 
furnish persuasive évidence of the ways in which suggestions of how 
to make such a convenient device would naturally be presented to the 
ordinary meehanic. It may further be added that the alleged in- 
venter saw his device used by others for nearly a year and a half be- 
fore he applied for a patent, and, after the patent was issued, al- 
though he knew of varions infringements, he never took any meas- 
ures to warn infringers, or to assert any rights in said patent. No 
claim was made thereunder until after its sale to the présent com- 
plainant, some 10 years after its issue. Apart from ail other con- 
sidérations, however, the device is merely the resuit of mechanical 
skill, and the patent is invalid by reason of laek of patentable novelty 
in View of the prior art. 

The conclusions reached dispense with the necessity of consider-, 
ing the further contentions founded on the file wrapper of the patent 
in suit. Let the bill be dismissed. 



THE PICQUA. 

(District Coiwt, S. D. Xew Yorli. Oetober 31, 1899.') 

Mastbk and Sekvant— Persoxal Ik-jury of Empi.oïi;— Négligence— LoAding 
Vbssbls— Indepbndbnt Contractor. 

The liatcli of a steamer, througli wMcli stevedores were loading it by 
means of a fall from tlie boom of a derrick, was 20 feet long, and had 
across it, to support the covers, two beams, G feet from the ends. Ac- 
cording to custom, the carpenter, in arriving in port, had rémoved the 
bolts which fastened the beams, so that the stevedores might manage the 
beams as they desired, as for the purpose of loading they had the entire 
management of the hatches and beams; and, before commencing loading, 
their foreman had the after beam removed. but left in the f orward beam. 
The derrick was so arranged that the vertical Une dropped through the 
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after part of the hatch. but D. aad .co-laborers, workingfor the stevedoies 
in the hold, not being able to move iforward as far as dfesired a eask 
whieh had been lowered, and vvas somewhat forward of tbe batch, at- 
tacbed the fall thefeto, and gave thôSlgnat/td raise it, exécution of which 
brought the rope agalnst the forward béam and threw it from its place 
onto D. lield, that there was nq Improper equipment of the ship, or tault 
on its part, but any négligence was that of D., his co-laborers, and the 
foreman of the stevedores, ail f ellow servants. 

In Admiralty. 

George W. Bristol, for libelant. 
Convers & Kiiiiu, for claimant. 

BROWN, District Judge. In the afternoon of August 29, 1898, 
the lihelant, a lougshoreman in the, employ of stevedores loading the 
steainship Picqua, while stowiug some casks of tobacco in the lower 
hold was seriously injured by the fall of an athwartship iron beam, 
which becaine dislodged from the hatch above him. The libel was 
flled to recover compensation for his injuries, on the ground that 
the ship was not properly equipped, in not having the above beam 
securely fastened, and that the stevedores, l'helps Bros., were the 
agents of the ship in doing the stevedore's work. 

Thé hatch in question was about 20 feet long, fore and aft, across 
which were two athwartship iron beams, used to support the hatch 
covers. The cargo was. being lowered into the hold by means of a 
fall from the boom of the derrick so arrangea that the vertical line 
dropped through the after part of the hatch. The after beam had 
been removed, but the forward beam which was about (i feet from 
the forward end of the hatch, had not been removed. The libelant 
and his co-laborers, not being able to move a cask that had been 
lowered into the hold as far forward of the hatch as they desired 
to move it, attached the fall to the cask, which lay somewhat for- 
ward of the hatch opening, and gave the signal to raise it up. For 
the purpose of attaching the fall to the cask, the lower end of the 
fall had been carried forward so as to be considerably out of the 
vertical line, in conséquence of which the rope rubbed against the 
side of the forward athwartship beam above, and thence descended 
upon an incline forward; so that when the load began to be hoisted 
up, the beam, which rested in a slot in the sides of the hatch, was 
raised out of the slot and fell. 

There is no doubt that it was gross carelessness to attempt to 
raise a load by a fall running in that way against a loose beam in 
the hatch ; but I do not tliink that the ship was in any way respon- 
sible or to blâme for this act. nie management of the hatches and 
of the beams for the purpose of loading, as the évidence shows, 
was entirely in charge of the stevedores. Neither the master nor 
any of the ship's offlcers had anything to do with them. When at 
sea, such beams are usually bolted; but in port it is a common prac- 
tice .for the carpenter to remove the bolts so that the stevedores 
mày manage the athwartship béams as they désire, whetlier they 
^v'ish to bave the whole hatch free, or so much of it as they flnd 
iiecessai'y. Before the stevedores began work in this hatchway the 
foreman directed the removal of the after beam only, leaving abuu- 
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dant rooiii, nearly 14 feet clear, for lovvering tlie cargo by tlie fall 
tltrougii tlie qjace aft of tlie beani tluit was left. Tlicre evidently 
was uo expectation of using the fall in sucli a way as tbe libelaiit 
Duide lise of it, by oarryiiig it forward so as to riib hard against tlie 
forward beani. Tliere was certainly no defect in tlie sbip's eqnip- 
in<'ut, nor was it any fault of the ship tbat tbe carpenter removed tbe 
bolts in order tbat tbe stevedore inight reinove tbe beanis as desired. 
There is some testiinony tbat tbe attention of the foreman was 
called to tbe faet tbat the "forward beani was left in, and tbat it was 
insecure; and it is fnrtber sougbt to bold tbe ship on tbe gronnd 
tbat lier agents, l'helps Bros., did tbe stevedoring, and tliat tbis 
was done as agents in lier bebalf. They «ère, indeed, tbe agents 
of the ship in tbis port. Tbe vessel was owned by a corporation, 
in which Pbelps liros. bad also a considérable interest as stock- 
bolders. But tbe business of stevedoring is no part of tbe duties 
of sbip's agents as such, express or implied. Phelps Bros, did the 
stevedoring at fixed rates speeifled by contract with the owners. 
It is not au uncoimnon tbing in tbis port for sbip's agents to do, or 
to be interested in. the stevedoring for tbe vessel; but tbis is alto- 
gether an independent employment and a separate subject of con- 
tract, wbolly outside of the rights or duties of sbip's agents; and 
for any négligence in tbe stevedoring work the ship in such a case 
is no inore responsible than if the stevedoring were done by other 
and whoUy indeijendent persons. Some passages in tbe master's 
testiinony on tbis point bave been misinterpreted in tbe libelant's 
beluiU, and eoristrued erroneously as meaning that the stevedoring 
was dpne by l'helps Bros, on account of tbe owners as principals in 
doing tbe work. l'helps Bros, in tbis respect, bowever, stood whoUy 
as independent contractors; tbe stevedoring, as I bave said, being 
no part of their agency, but being done by virtue of tbeir contract 
arrangement with the owners. Wbatever négligence there was in 
tbis niatter was, th(>refore, the négligence of the foreman of tbe 
stevedores and of the libebuit biniself in niaking use of tbe fall as 
be did;' and as tbis négligence was between fellow workmen, it fol- 
lows tbat tbe libel sbould be dismissed. Se(; Mining Co. v. Whelan, 
168 U. S. Si>, 18 Sup. et. 40, and cases tliere cited. 



TIIE GOOD TEMPLAR. ' 

(District Court, D. Massacliusetts. Novembor 7, 1899.) 

No. I,0t5. 

SlIIPrlNQ— -PKOCEEDIN& FOR FonFEITOKE op Vessel — Measure OF PnooF Rb- 
qUIHED. 

A iwoce<'(ling under Rèv. St. § 4377, for tlie forfeiture of a vessel and 

cargo for violation o£ lier lieense liy carrying smuggled goods. is a civil 

suit, and tlie governuient is uot required to prove the allégations of its 

libel beyond a reasonable donbt, Irat by not more tban a prépondérance of 

; evideût-e. Wlietber Rev. St. § 909, is applicable to tbe case, quœre. 

Proceeding in admiralty to enforce forfeiture of a vessel erigaged 
in domestic commerce for violation of lier lieense. 
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Boyd B. Jones, U. S. Atty., and Albert H. Washburn, Asst. U. S. 
Atty. 

Grant M. Palmer, Wm. R. Pattangall, and Frank B. Livingstone, for 
respondent. 

LOWELL, District Judge. This was a proceeding under Eev. St. 
§ 4377, for the forfeiture of the schooner Good Templar and its cargo 
o£ flsh. If a considérable part of the cargo was known by the claim- 
ant to be smuggled, it was conceded that the vessel is liable to for- 
feiture under that section. The Eesolution, 2 (lall. 47, Ped. Cas. No. 
11,709. Thelibelant contended: (1) That, af ter probable cause had 
been shown for the prosecution, the burden of proving that the goods 
were not smuggled lay upon the claimant, by virtue of Bev. St. § 
909; and (2) that, if this section was held inapplicable to the case 
at bar, then the libelant was required to make out its case only by a 
prépondérance of eTidence. The claimant, on the other hand, con- 
tended that the libelant must prove its case beyond a réasonable 
doubfc i 

Ilpon the View which I take of the évidence, as will hereafter ap- 
pear, ît is not necessary to pass upon the libelant's flrst contention, 
but only upon the second, viz. that in this case the libelant, the 
United States, need prove the allégations of the libel only by a pré- 
pondérance of évidence, as in civil cases. That a suit to recover a 
penalty or to enforce a forfeiture is generally a civil suit is well set- 
tled. Bish. Cr. Law, § 32; U. S. v. Mann, 1 Gall. 177, Ped. Cas. No. 
15,718. The claimant relies upon U. 8. v. The Burdett, 9 Pet. 682, 
where Mr. Justice McLean, in delivering the opinion of the suprême 
court, said: 

"No Indlvidual should be punished for a violation of law -which Inflicta a 
forfeiture of property, unless the offense shall Ije established beyond réason- 
able douht. This is the rule which governs a jury in ail crlminal prosecutions, 
and the rjile is no less proper for the govemment of the court when exercising 
a maritime jurisdiction." 

This apparently spécifie statement is, however, so, modified in 
Lilienthal's Tobacco v. U. S., 97 U. S. 237, as to deprive it of pretty 
much ail effect. Mr. Justice ClifEord there said: 

"Nor Is there anything In the case of XJ. S. v. The Burdett, 9 Pet. 682. that 
is in conflict with thèse several propositions. Charges of the kind contained 
in an information ought to be satisfaetorily proved; and it is correct to say 
that, If the scale of évidence hangs in doubt, the verdict should be in favor 
of the claimant, which is ail that was there decided. Jurors in such a case 
ought to be clearly satisfled that the allégations of the information are true; 
and when they are so satisfied of the truth of the charge they may render a 
verdict for the govemment, even though the proof falls short of what Is re- 
quired In a criminal case prosecuted by indictment" 

The expression above quoted was not a mère dictum, inasmuch as 
in Lilienthal's Tobacco v. tJ. S. the court had under considération 
the correctness of the judge's failure to charge the jury that the prop- 
erty seized was not forfeited unless thé matters charged in the in- 
formation were proved beyond a réasonable doubt. Mr. Justice Clif- 
ford also observed that: 

"Text writers of the hlghest authority state that there Is a distinction be- 
tween civil and criminal cases in respect to the degree or quantum of évidence 
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necessary to justify tlie jury in findlng their verdict. In civil cases theii duty 
is to weigh the évidence carefiiUy, and to find for tlie party in whose favor it 
preponderates; but in criminal trials ttie party accused is entitled to the légal 
presumption in favor of innocence, which, in dout)tful cases, is always suffi- 
cient to turn the scale in his favor;" and "authorities to show that the case 
hefore the court is a civil case are scarcely necessary, but, if any be needed, 
they are at hand." 

In Cofley v. U. S., 116 U. S. 436, 6 Sup. Ct. 437, it was expressly as- 
sumed that upon an information in rem for a violation of the in- 
ternai revenue laws, proof beyond a reasonable doubt was not re- 
quired of the United States, but only a prépondérance of évidence, 
In that case the claimant had been tried and acquitted for a breach 
of the law in question. The judgment vfhich he had obtained in 
the criminal case he sought to set up as conclusive in his favor in the 
pending information in rem, and the court sustained his contention. 
"It is urged," said Mr. Justice Blatchford, in delivering the opinion 
of the court, "as a reason for not allowing such effect to the judgment, 
that the acquittai in the criminal case may hâve taken place because 
of the rule requiring guilt to be proved beyond a reasonable doubt; 
and that, on the same évidence, on the question of prépondérance of 
proof, there might be a verdict for the United States in the suit in 
rem." That the United States need prove its case only by a pré- 
pondérance of évidence was expressly decided in U. S. v. Brown, 
Deady, 566, Fed. Cas. No. 14,662. An examination of the facts and 
of the entire opinions in the tliree cases last mentioned shows that 
in none of them was the court dealing with the peculiar rule concern- 
ing the burden of proof established by section 909 of the Eevised 
Statutes (even if that section was applicable), but that the judgments 
and the language of the opinions were based upon gênerai principles 
of law applicable to suits in rem. The case of Boyd v. U. S., 116 U. S. 
616, 6 Sup. Ct. 524, contains nothing contrarv to what has just been 
said. See Zucker v. U. S., 161 U. S. 475, 16 Sup. Ct. 641. It follows, 
therefore, that the United States is required to prove the allégations 
of the libel only by a prépondérance of évidence. It remains to ap- 
ply this rule to the évidence in the case. 

The learned judge then stated the facts as he found them, and ordered a 
decree of forfeiture against the schoouer. 



INSURANCE CO. OF NORTH AMERICA v. EASTON & McMAHON 

TRANSP. GO.i 

(District Court, E. D. Pennsylvania. November 8, 1899.) 

Commun CARRrEns — Btll op Lading— Excefted Risks— Dangers of thb Seas 

— I5URDKN OF PkOOF. 

Where a common carrier assumes to deliver a cargo in good order, "the 
dangers of the seas only excepted," the failure to do so casts upon him 
the burden of proving that the loss vs-as caused by the excepted risk: and. 
in the absence of satisfactory proof thereof. the court is justilied in finding 
for the libelant, even if the cause of the disaster does not clearly appear.» 

1 Eeportea by Arthur G. DicKson, Ifisq., of tne Philadeiphia liar. 

2 As to loss or damage by périls of the sea, see note to ïhe Dunbritton, 19 
C. C. A. 4G5. 
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In Admiralty. 

The libel alleged that on October 8, 1897, the défendant, a common carrier 
froni Baltimore to Phlladelpliia and elsewtiere, received from the Montana 
Coal & Cok^ Company, a corporation o£ Maryland, doing business in Balti- 
more, 230 tons of Montana gas coal, to be delivered, "the dangers of the seas 
only exeepted," to thé rhiladelpliia Bureau of Gas, and issued a bill of ladiug 
to the said coal company showing the shipmeut upon the barge W. E. AVeller, 
belonging to the said;regpondeut; that the libelant underwi'ote tlie coal upon 
this voyage; .that on. October 0, 1897, the barge left Baltimore, being placed 
in a fleet with four othprs, two jn front and the other three lashed together 
behind, the Weller on the starboard side; that ail the fleet wère loaded with 
coal, and were towed by the tug Stella, employed by the respondent; that 
when in the vicinity of Pooie's Island,, below the mouth of the . Susquebanna 
river, pie barge Weller begap to leak, and continued to do so . until she sanb, 
in about 14 feet of water, a mile below Turliey Point, the cargo being a total 
loss; and that the libelant paid the amount of the insuranee to the Montana 
Goal & Coke Company. The loss was alleged to hâve been caused by the 
négligence of those in fcharge of the tug jStella, and by the unseaworthy condi- 
tion of the barge W. B. Weller. The respondent's answer denied ail négli- 
gence, and alleged that the . loss was caused by a heavy storm ôf wihd and 
heavy seas, which caused the W. E. Weller to pound against the barge next 
to It, and started the leak which proved fatal. 

The évidence showed^quite couclusively that the weather had not been at 
ail unusual, and that the pounding of one barge against another had not been 
out of the ordinary. It was not perfectiy clear on the question of the sea- 
worthinesfe of the Weller. Decree for the libelant. 

Francis S. Laws and John F. Lewis, for libelant. 
J. W, I?ayard and John G. Johnson, for respondent. 

McPHERSON, District Judge. The respondent is a transportation 
company engaged in the business of carrying freight by water be- 
tween the cities of Baltimore and Philadelphia. In October, 1897, 
,it received at Baltimore upon one of its barges, the W. E. Weller, 230 
tons of coal belonging to the Montana Coal & Coke Company. The 
coal was consigned to Pliiladelphia, and the bill of lading bound the 
respondent to deliver the cargo in good order, "the dangers of the seas 
only exeepted." The barge was one of live that were lashed together 
in tow of a tug; two being flrst, and three, of which the Weller was 
one, being second. The tow left Baltimore in thç afternoon, bound 
east across thé' Chesapeàke Bay, and during the night encountered a 
fresli breeze that caused the barges to roll somewhat, and to bump 
against each otlier with some degree of force. The wind was not 
violent, and there was nothing about the weather or the motion 
of the boats to suggest danger to the jnen on board of the barge. 
In the morning the Weller was discovered to be leaking, and efforts 
were madé to pump lier eut. When thèse were found to be una- 
vailing, the tug tried to tow her into shallow water, but before 
this point was reached the barge sank, and the coal became a total 
loss. The tug was not in fault, either during the night or after- 
wards. The libelant, who had insured the coal, paid, the loss on 
November 27, 1897, and brings this action for reimbursement. 

The respondent agreed to deliver safely, the dangers of the seas 
alone exeepted, and must, therefore, assume the burden of proving 
that the loss was occasioned by a pçril of the exeepted class. If it 
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has failed to prove that fact, it must be held liable, even if the cause 
of the disaster does not clearly appear. The respondent averred 
that a violent wind brought about the loss by causing the barges 
to bump together, and thus starting a leak in the Weller that could 
not be controlled. In my opinion, the évidence fails to establish 
the averment. Whatever raay be the test of a péril of the seas, 
this mueh, at least, inay be safely said: The injurions force miist 
be unusual; it must be ont of the ordinary run of events, — sueh 
a violent happening as is not fairly to be expected. Justice Story's 
définition in The Eeeside, Fed. Cas. Xo. 11,657, is well known: 

"ïlie phrase, 'danger of the seas,' whether understood in its most limited 
sensé, as importing only a loss by the natural accidents peculiar to tliat élé- 
ment, or whether understood in its more extended sensé, as includJug inévi- 
table accidents upon that élément, must still in either case be cleaiiy under- 
stood to include only such losses as are of an extraordinary nattu'e, or arise 
from some irrésistible force or some overwhelming povver, which caimot be 
guarded against by the ordinary exertions of human skill and prudence." 

This was approved in Garrison v. Insurance Co., 19 How. 312, 
and in Eichards v. Hansen (C. C.) 1 Fed. 01. Another définition niay 
be found in The Warren Adams, 20 C. C. A. 480, 74 Fed. 415: 

"No loss which is the resuit of ordinary wear and tear, or a necessary 
conséquence of the employment of the vessel in the usual course of naviga- 
tion, is a loss by 'périls of the seas.' That terni may be detined as denoting 
'ail marine casualties resulting from the violent action of the éléments, as 
distinguished from their natural, silent influence, upon the fabric: of tlic vessel; 
casualties which may, and not conséquences which must, occur.' " 

Tried by either of the tests found in thèse citations, the évidence 
falls far short of proving the existence of a wind of au "extraordi- 
nary nature," — such a wind as might fairly be described as an "irré- 
sistible force" or an "overwhelming power," or even such a wind as 
might be described as "violent." At the most, there was a mod- 
erato breeze, not stronger thaa might be expected upon any voyage 
in the Chesapeake Bay during the month of October; and, if the 
Weller was injured by bumping against her consorts while such a 
wind was blowing, slie was injured by an ordinary, and not by an 
extraordinary, accident of the voyage. If the loss was not due to an 
injury then received, it is unimportant to inquire what may hâve 
done the harm; for, as already stated, the bill of lading binds the 
carrier to deliver safely in every otlier event thau the intervention 
of some péril of the sea. Whether caused by the breeze, therefore, 
or by some undisclosed agency, the loss does not appear to hâve beeu 
occasioned by a danger of the excepted class. The resuit is that the 
ordinary liability of a common carrier remains, 

A decree wiU be entered in favor of the libelant for $460, witli iu- 
terest from November 27, 1897, and costs. 
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THE HUMBOLDT. 

(District Court, D. Washington, N. D. November 7, 1899.) 

Cabbibrs of Passbngbrs— Liability pok Loss of Baggagb— Steamship Com- 

PANIBS. 

A passenger stearùship company is not liable as an innkeeper, and un- 
der tlie gênerai rule applicable to carriers it is not liable for the loss of 
a passenger's baggage, where the loss is not occcasioned by some par- 
ticular breach of duty or. négligence on the part of its servants, uuless 
the baggage has been delivered to and taken intô the exclusive custody 
of its offlcers or servants. 

Tliis is a suit by a passenger on the steamship Humboldt to re- 
cover damages for the loss of his valise and its contents while travel- 
ing on said steamer. Heard on exceptions to the libel. Exceptions 
sustained. 

W. P. Hays, for libelant. 
Charles F. Munday, for claimant. 

HANFOED, District. Judge. The libelant, having paid for a ticket 
which entitled him to transportatiop from Seattle to Skagvvay, and 
the use of a state room and meals while en route, went on board just 
before the time appointed for the voyage to begin, and placed his 
valise within the state room assigned to him, and it was stolen there- 
from. The libel does not charge any spécial act of négligence on the 
part of the carrier, nor that the custody of the valise was surrendered 
by the libelant to the offlcers or servants of the vessel. The rule 
seems to be well settled that, in gênerai, a carrier is liôt liable for 
the loss of a passenger's baggage, where the loss is not occasioned 
by some particular breach of duty or négligence on the part of the 
carrier's servants, unless the baggage has been delivered to and taken 
into the exclusive custody of the carrier's servants; but it is held 
by respectable authorities that, where the carrier is a steamship 
company, the liability of an innkeeper is assumed by its contract with 
passengers who pay for rooms and meals as well as for transporta- 
tion. I flnd, however, that the latest décisions of the American 
courts, and the prépondérance in weight of authorities and reason, is 
against this exception to the gênerai rule. A steamship company 
is not permitted to choose whom it will serve, but must afford accom- 
modations to ail who pay fare. A passenger ship is necessarily ac- 
cessible to ail classes of travelers, and is so far a public place that 
it is unreasonable to impose upon the owners the burden of liability 
for thefts of the private baggage of passengers, unless the baggage 
has been delivered to and left in the exclusive control of the carrier's 
offlcers or servants. The E. E. Lee, Fed. Cas. No. 11,690; 3 Am. & 
Eng. Enc. Law (2d Ed.) 547-552, note 3. In my opinion, the facts 
alleged are not sufflcient to create a légal liability either by contract 
or by the commission of a tort. Exceptions sustained. 
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PEABODY GOLI>-MIN. CO. v. GOLD HILL MIN. CO. 

(Circuit Court, N. D. California. November 6, 1899.) 

No. 12,G99. 

1. JuRISDICTrON OF FEDERAL COURTS — FEDERAL QUESTIOÎT. 

A trespass «pon a mining claim does not raise a fédéral question, nor 
does a claim of right based iipoii a mère location of a mining claim, as 
against a patent regularly issued by tbe land department, under autbor- 
ity of law, for tlie land covered by sucli location, i 

2. Mining Claims— Valtdity op Patent— Area Incltided in Sincsle Patent. 

A patent for a Iode mining claim, issued under the act of May 10, 1S72, 
is not restricted to the surface ground which may be taken under a single 
location, and the fact that a patent includes gr(umd extending more than 
300 feet on eitber side of the Iode or vein does not render It invalid on 
its face as to the excess. 

On Demurrer to Bill. 

A. H. Eicketts, for complainant. 
E. W. McGraw, for respondent. 

MOEEOW, Circuit Judge. Tliis is an action to quiet tlie title of 
the complainant to two certain mining claims situated in tlie 
county of Nevada, in the state of California; to déclare uuU and 
void a certain patent issued by the United Htates to the respondent 
to the extent that it covers complainant's said claims; and to 
restrain the respondent from asserting any claim to the premises 
in controversy. The complainant and respondent are corporations 
organized under the laws of the state of California. It appears 
from the bill that the patent under which the respondent claims 
title to the premises was issued by the United States on the 9th 
day of August, 1883, for 1,268.2 linear feet of the Gold Hill quartz 
mine, vein. Iode, or deposit, with an irregular superftcial area, con- 
taining 14.71 acres of land. It is alleged in the bill that the com- 
plainant is in possession and entitled to the possession of certain 
described premises: First, a mining claim known as the "Peabody 
Quartz Lode Mining Claim," which is speciflcally described, and ap- 
pears to be to tlie nortliwest of the Gold Hill quartz mine and out- 
side its boundaries as described in respondent's patent; second, 
the Suum Quique mining claim, located by Hartwig Von Cleve on 
the 7th day of September, 1898, and consisting of 270 linear feet of 
the Suum Quique vein or lode, with 3O0 feet on eacli side of the 
center of the vein, and situated westerly of and adjoining the said 
Peabody quartz lode mining claim; tliird, the Croisus mining claim, 
located by Hartwig Von Cleve on the 7th day of September, 1898, 
and consisting of 400 linear feet of the Crœsus vein or lode, with. 
300 feet on each side of the center of said vein, and situated west- 
erly of and adjoining said Peabody quartz lode mining claim. 
Nearly ail of the second claim and a portion of the third claim ap- 
pear to be within the boundaries of the Gold Hill quartz mine, as 

lAs to iurisdïction of cases involving fédéral questions, see note to Bailey 
V. Mosher, 11 C. C. A. 308, and, supplemcntan' tbereto. note to Montana Ore- 
Purnl'asing Co. v. Boston & M. C. C. ..t S. Min. Go., 35 G. C A. 7. 
97 F.— 42 
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described in respondenfs patent. But the bill allèges that the 
Peabody quartz mine, the Suum Quique mining claim, and the 
Crœsus mining claim constitute but one parcel of mining ground, 
and one property. It is further alleged, in substance, that said 
mining ground — that is to say, the whole property — ^eontains valu- 
able minerai deposits and vein, rock, and earth bearing gold and 
other precious metals, and that the said deposits and veins con- 
stitute the sole value of said mining ground ; that the complainant 
is now engaged in mining and developing the said mining ground, 
lands, and premises, and extracting therefrom the said ores and 
minerais, and had constructed at great expense, and had and bas 
thereon, mines, drifts, cuts, excavations, and other works neces- 
sary for and adapted to the work of mining and developing the 
said ground; that the respondent, the Gold Hill Mining Company, 
on the 24th day of September, 1898, entered upon the mining ground 
claimed by the complainant for the purpose of mining the said 
ground, and extracting the ores therefrom, and made and exca- 
vated certain drifts and openings into and under and upon said 
premises, and has intruded and trespassed upon the same, and bas 
dug up and extracted, taken out of, and removed from said mining 
ground, and converted to its own use, large quantifies of the min- 
erai deposits, earth, rock, and ores therein bearing gold and other 
precious metals, of the value of 12,000 ; that the respondent threat- 
ens to continue the acts of intrusion and trespass alleged in the 
complaint, and to continue to dig out, extract, and remove from 
said ground the rock and ores bearing gold and other precious 
metals, to the great and irréparable injury of the complainant. It 
is further alleged that this suit arises under the constitution and 
laws of the United States; that the respondent claims some right, 
title, or interest adverse to the complainant in the premises under 
or by virtue of the patent issued to the respondent by the United 
States for the Gold Hill mining claim; that the suit involves the 
construction of the act of congress approved May 10, 1872, and that 
a true construction of that act limits the right of the land depart- 
ment to issue a patent for a mining claim to surface ground 300 
feet on each gide of the middle of the vein or Iode patented, and 
the complainant will contend at the trial of the case that a patent 
issued by the land department of the government for surface 
ground in excess of such width is void as to such excess, and that 
respondent's patent is void as to ail that portion of the surface 
ground on the easterly side of the iode or vein described in the 
patent for the Gold Hill mining claim in excess of 300 feet from the 
center of the Iode or vein; that the complainant will contend at 
the trial of the case that the area in excess of such width allowed 
by law belongs to the complainant by virtue of valid and subsist- 
ing mining locations and claims thereon, to wit, the Crœsus mining 
claim or location and the Suum Quique mining claim or location, 
by virtue of a conveyance from the locator and discoverer of said 
mining claims and locations. 

To this bill of complaint the respondent has interposed the fol- 
io wing demurrer: 
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"That It appears on the face of said bill of coniplaint that the said com- 
plainant is not entitled m equity to any such relief as is therebs' souglit and 
prayed for against this respondent in respect to the said Sumn Quique and 
Crœsus Iodes or veins, in tliis, to wit; Tlmt it appears from said bill of corn- 
plaint tliat the said Suum Quique and Ci'œsus Iodes or veins are within the 
patented surface boundaries of the Gold Hill mine, owned by respondent, and 
no facts are stated in said bill of complaint which tend to show that said 
patent was not regularly issued, and is not valid, and did not vest in this 
respondent absolute title to ail the miniug property iherein described; and 
that it does not appear from said bill of complaint that said patent was 
founded on a single mining location, or that it was not founded on many and 
separate and distinct locations, covering, in the aggregate. ail the lands de- 
scribed in said patent, and eaeh Tabd and effectuai under the mining laws of 
the mining district in which said lands are situatc. That as to the relief 
sought on behalf of said Suum Quique and Crœsus Iodes or veins this court 
has no jurisdiction of the said bill of complaint, for the reason that it 
nowhere appears therein that the value of said Suum Quique and Crœsus 
Iodes or veins is as much as two thousand dollars, or that they are of any 
value whatever. And this respondent further demurs to so much of said bill 
of complaint as refers to said Peabody quartz Iode mining elaim, and for 
cause of demurrer showeth that this court has no jurisdiction thereof, for the 
reason that it does not appear from said blU of complaint that, as far as said 
Peabody quartz Iode mining claim and the alleged trespass thereon, any féd- 
éral question whatever is involved, nor are there any facts stated which show 
jurisdiction In this court on any other ground." 

The allégations of the bill of complaint limit the controversy in 
this action preliminarily to the two locations made by Von Cleve 
on September 7, 1898, designated as the "Suum Quique" and the 
"Croesus" mining claims, or so much of said claims as are located 
within the boundaries of the claim of the respondent under its 
patent from the United States issued August 9, 1883, for the Gold 
Hill mining claim. But the complainant allèges that it has pos- 
session also of the Peabody mining claim. This claim is, however, 
outside of the boundaries of the Gold Hill mining claim, and is, there- 
fore, not in conflict with respondent's claim. Thèse three claims 
are united in the bill of complaint as one property, and the trespass 
is alleged, and relief prayed for, with respect to the mining ground 
constituting the whole property, and not with respect to any one 
claim. 

Under thèse allégations of the bill of complaint, évidence might 
be offered by the complainant showing mining opérations of the 
respondent within the boundaries of its own Gold Hill mining claim 
where the same would corne also within either of the two designated 
locations claimed by the complainant, or évidence might be offered 
showing opérations on the part of the respondent on thèse two loca- 
tions outside of its own claim, or évidence might be offered showing 
opérations on the part of the respondent within the boundaries of 
the Peabody claim. Now, it is clear that, with respect to the al- 
leged trespass on thèse différent localities différent questions might 
arise, and not ail fédéral questions. As, for instance, a trespass 
by the respondent upon the ground of the Peabody claim would not 
raise a fédéral question. Montana Ore-1'urchasing Co. v. Boston & 
M. C. C. & S. Min. Co., 29 G. C. A. 462,, 85 Fed. 867; Id., 35 G. G. A. 
1, 93 Fed. 274. Nor would a trespass upon the part of the respond- 
ent upon the ground of the two locations claimed by the complain- 
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ant oùtside of its own claim raise a fédéral question. Wliether tlie 
opérations of the respondent within tlie boundaries of its own claim, 
and also within the limits of the two locations claimed by the 
complainant, would raise a fédéral question, would dépend upon the 
considération to be given to respondent's patent as against tlie mat- 
ters charged in the bill. Manifestly, a claim of right based upon 
tbe mère location of a mining claim would not be sufflcient for that 
purpose as against a patent regularly issued by the land department 
of the government, under authority of law, for the land covered by 
such location; and a bill of complaint setting forth such facts with- 
out any charge of fraud would' be insufflcient to state a cause of 
action, either upon a fédéral question or otherwise. As was said 
by Judge Eoss in his coneurring opinion in Montana Ore-Purchasing 
Co. V. Boston & M. G. 0: & S. Min. Co., supra: 

"It Is essential for the bill to show by clear and unambiguous allégations 
that the suit in volves a controversy thàt can only be determined by référence 
to the fédéral statute, and its proper application to the facts of the case." 

It follows, necessarily, therefore, ùpon this aspect of the case, that 
no fédéral question appears in the biU of complaiut. 

But the bill allèges that a tr.ue construction of the act of May 
10, 1872, limits the right of the land department to issue a patent 
for a mining claim to surface ground 300 feet on each side of the 
middle of the vein or Iode, and that, inasmuch as the surface ground 
of the Gold Hill mining claim, as patented in 1883, exceeds 300 feet 
easterly from the center of the vein or Iode, the patent is void on 
its face for such excess, and that the area in excess of such width 
allowed by law belongs to the complainant by virtue of the mining 
locations thereon, to wit, the Croesus mining claim and the Suum 
Quique mining claim. This question, as to the extent of mining 
ground that may be included in a single patent, was considered by 
the suprême court of the United States in Smelting Co. v. Kemp, 104 
U. S. 636, where Mr. Justice Pield, speaking for the court, said: 

"A patent, In a court of law, Is coneluslve as to ail mattérs properly de- 
termlnable by the land department, when Its action is within the scope of 
its authority; that Is, when it bas jurisdlctlon under the law to convey the 
land. In that court the patent is unassailable for mère errors of judgment. 
Indeed, the doctrine as to the regularity and va.lidity of its acts, where It has 
jurisdictlon, goes so far tha,t if, in any circumstances under existing law, a 
patent would be. held valid, It will be presumed that such circumstances ex- 
isted. • * * The case at bar, then, is reduced to the question whether the 
patent to Starr is void on Its face; that Is, whether, read in the liglit of exist- 
ing law, It is seen to be invalld. It does not corne within any of the excep- 
tions mentioned in the cases elted. The lands it purports to convey are min- 
erai, and were a part of the public domain. The law of eongress had provlded 
for thelr sale. The proper otllcers of the land department supervised the 
proceedings. It bears the signature of the président, or rather of the offlcer 
authorized by law to place the president's signature to it, which is the same 
thing. It is properly countèrslgned, and the seal of the gênerai land office 
is attaehed to It. It is regular on its face, unless some limitation in the law, 
as to the extent. of a mining claim which can be patented, has been disre- 
garded. The case of the défendants rests on the correctness of thelr assertion 
that a patent cannot issue for a mining claim which embraces over one 
hundred and slxty acres. Assuming that the words 'more or less,' accom- 
panying the statement of the acres contained in the claim, are to be disre- 
garded, and that the patent is construed as for one hundred and sixty-four 
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acres and a fraction of an acre, there is nothing in the acts of congress 
whlch prohibits the issue of a patent for that amount. They are silent as to 
the extent of a mining elaim. They speak of locations, and. limit the exteht 
of mining ground which an individual or an association of individuals may 
embraee in one of them. There is nothing in the reason of the thing, or in 
the languagtt of the acts, which prevents an individual from acquiring by 
purchase the ground located by others, and adding It to his own. The dilH- 
culty with the court below, as seen in its charge, evidently arose from con- 
founding 'location' and 'mining claim,' as though the two terms always repre- 
sent the same thing, whereas they often mean very différent things. A mining 
claim is a parcel of land containing precious métal in its soil or roclc. A 
location is the act of appropriating such parcel according to certain estab- 
lished rules. It usually consists in placing on the ground, in a conspicuous 
position, a notice setting forth the name of the locator, the fact that it is thus 
taken or located, with the requisite description of the extent and boundaries 
of the parcel, according to the local customs, or, since the statute of 1872, 
according to the provisions of that act. Rev. St. § 2324. Tlie location— which 
Is the act of taking the parcel of minerai land— in time became among the 
miners synonymous with the mining claim originally appropriated. So now, 
if the miner has only the ground covered by one location, his 'mining claim' 
and 'location' are identical, and the two désignations may be indiscriminately 
used to dénote the same thing. But if, by purchase, lie acquires the adjoin- 
ing location of his neighbor, — that is, the ground which his neighbor has talten 
up, — and adds it to his own, then his mining claim covers the ground embraced 
by both locations, and henceforth he will speak of it as his 'claim.' Indeed, 
his claim may include as many adjoining locations as he can purchase, and 
the ground covered by ail will constitute what he claims for mining pui-poses; 
or, in other words, will constitute his 'mining elaim,' and be so designated. 
Such is the gênerai understariding of miners, and the meaning they attach to 
the term. * i" * In addition to ail this, it is difflcult to ijercelve what 
object would be gained, what pollcy subserved, by a prohibition to embraee 
in one patent contiguous mining ground taken up by différent locations and 
subsequently purchased and held . by one individual. He can hold as many 
locations as he can purchase, and rely upon his poissessory title. He Is pro- 
tected thereunder as completely as if he held a patent for them subject to the 
condition of certain annual expenditures upon them in labor or improvements." 

The foregoing case related to placer claims, but the same doc- 
trine has been held by this court applicable to quartz claims. In the 
case of Carson City Gold & Silver Min. Co. v. North Star Min. Co. 
(C. C.) 73 Fed. 597, Judge Beatty said: 

"The North Star patent is of greater superflcial area than any law has ever 
authorized for a single-ledge location; but it has been held by the suprême 
court that, while the law prescribes a limitation to the size of a single location, 
there Is no limitation to the number of claims one person may hold by 
purchase, or that may be included in a single patent, and, as I understand, 
that may be included in a single survey, showing only the exterior boundaries, 
and omitting ail Interior Unes of the several smaller claims. Such was the 
holding as to agricultural lands in Polk's Lessee v. Wendell, 9 Craneh, 87, 
and as to placer claims in Smelting Co. v. Kemp, 104 U. S. 636. "rhere ap- 
pears no reason why the same rule should not apply to quartz claims. Inde- 
pendent, however, of the foregoing considération, a patent bas been granted 
for the North Star claim. It has passed beyond the fleld of discussion that a 
patent cannot be coUaterally attaclied on account of any question which the 
land department could lawfully détermine before issuing it. Without now 
defining what questions are settled by the issuance of a patent, it is held 
that the question of the defendant's right to a patent to the North Star, with 
the boundaries as deflned by it, was wlthin the jurisdiction of the department, 
and was determined by it, from which it is held to follow that the boundary 
lines, as deflned by the patent, are the only lines by which the rights of the 
parties can be determined. To adjudge such rights by the original lines of 
the several claims of which the North Star is composed would be such an 
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assault upon the patent as cannot be sustalned. Tbe former ruling upon 
plaintifC's objection is therefore adhered to." 

This case was taken to the circuit court of appeals for tbis cir-- 
cuit, where the judgment of tbe circuit court was affirmed. 28 C. 
C. A. 333, 83 Fed. 638. Judge Hawley, spealdng for the court, and 
citing from the case of Smelting Co. v. Keinp, supra, said: 

"This language is certainly as applicable to the location of Iode claims as 
to placer claims." 

And citing f urther upon the conclusiveness of patents, he said : 

"In Miniûg Co. v. Campbell, 17 Colo. 267, 29 Pac. 513, the court deolared 
that there coùld be no higher évidence of title than a patent from the United 
States, and that, in favor of th'p vâlldity and integrity of such ian instrument, 
it must be presumed that ail antec.edent steps iiecessary to ifs issuance were 
duly taken. As was said by Iili\ Justice Pield in the Burekà Case [Fed. Cas. 
No. 4,548]: 'A patent of the United StatéS for land, wheilier agricultural or 
minerai, Is something upon which its holdçr ean rely for peace and seeurity 
in his possessions. In its potency, it is ironclad against ail inére spéculative 
inferences.' And in Ohambers v. Jones, 17 Mont. 156, 42' Pac. 758, the court 
held that, af ter the issuance of a patent to a mining claim, the sufHuiency of 
the location notice cannot be quest;loned. Thèse gênerai principles are amply 
sufflcient to sustain the ruling and décision of the lower court. Any other 
conclusion mlght resuit in making Invalid mànjy patents heretofore issued upon 
Consolidated locations. Éspeeiàlly wbuld this b^ true if plaintiff's contention 
should be sustalned that evei^y presumptldn ' must be construed against the 
patent. A patent from the gotei-nment would be of bnt little, if any, use or 
effect, if ,the duty devolyed uppn thé patentée, whenever tïie valldity of his 
claim is called In questioji, to prove that each separate location was properly 
made in strict conformity wlth the law. One purpose, ' object, and effect of 
procuripg à patent Is to at once and f crever settle this question, and set at 
rest ail further contests In relation to such inattérs. As was said by the 
court in Doe v. Mining Cô. (C). C.) 54 Fed. 935, 940: 'If questions relating to 
the boundaries of the location, the u}arldng of them, thé discovery of a vein, 
Iode, or ledge within theip, the posting of the requ^red notice, etc., are open 
to contestation after the Issuance of a patent for the claim as before, the 
issuance of sucb an instrument wpuld be a; vain act, and would wholly fail 
to secure to thé patentée the rights and privilèges. designed by the law author- 
izing its issue. The very purpose of the patent is to do away with the 
necessity of golng back to the- facts upon whlch it Is based.' " 

It does not appear from the bill of complairit in the présent case, 
or from the copy of the patent of the Gold Hili quartz mine, at- 
tached to the bill, that the miûing grôund coveréd by the patent 
was a single location, or that it is in excess qltjae légal ^rea. of ail 
the locations embraced within tbe patented area, It may hâve in- 
cluded a number of locations, the aggregate superficial area of 
which was 14.71 acreà, with thfe length' aûd width defecribed in the 
patent. Indee'd, this f act is not dejjied by counsel for the com- 
plainànt. His contention is that the true construction of the act 
of May 10, 1872,.limits the right and tbe jurisdiction of the land 
department of the goverhment to isSue à, patent for a mining 
claim to surface ground not in excess of 300 feet on each side of 
the middle of the vein or Iode for which tbe patent is issued. But, 
as we hâve seen, this position cannot be sustalned under the law 
as construed by the courts. It must be held, therefore, that the 
bill of cbmplaint does not state facts sufflcient to constitute a cause 
of action against the respondent upon any fédéral question with 
respect to any alleged trespass upon that portion of the Suum 
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■Quique and Crœsus locations witliin the boundaries of the Gold 
Hill mining claim, and it foUows that the demurrer must be sus- 
tained, and the order to show cause why an injunction should not 
issue be discharged; and sueh will be the order of the court. 



ALDRK'H V. GA.MPBELL. 

(Circuit Court of Appeals, Nintli Circuit. November 6, 1899.) 

Xo. 550. 

1. JuRrsDicnoN of Fédéral Courts— Ancilt.aky Suit. 

A suit in equity in a circuit court of tlie TTnited States to rcslnsiu the 
défendant, as receiver of an iusolvent national banlv, froni prosecnting 
an action at law in the same court against tlie complainant, is ancillary 
to ttie action at law, and tlie court lias jurisdiction without regard to the 
amount involved.i 

2. National Bamks — Assessmbsts on Stockkoi.ders — Coscll'siveness op 

CoMi'TuoiJ.Eu's Action. 

ïhe action of tlie comptroller of the currency in orderinsf au assossment 
against the stoclcholders of an iusolvent national banlc. whetlier a tirst 
assessmeut or one made subsequently, is a jiidicial doteruiination of the 
necessity for such as.sessment, which is conclusive on tlie stockliolders, 
and cannot be questioned by them in any litigation which ma y cnsue, 
either at law or in equity. 

3. Same — Power of Compthoi.t.er^Becoxd Akskssment. 

The comptroller bas power to order successive assessnieuts against the 
stockholders of an insolvent national bank. ratably on ail, vvhere the 
aggregate does not exceed the par value of tlio stock. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the District of Washinp;ton. 

This is an appeal by the défendant in the court behnv froui two orders 
made by the circuit court of the United States for the district of Washington, 
Western division, overruling the ' demurrer of def<'uilant to the liill of com- 
plaiut, and granting an iuterlocutory injuiution restrainiug the détendant, 
as receiver of the Tacoma National Bank, from proceediug further against the 
plaintiff in an action at law pouding in the same court. It appears; 'l'hat 
Louis D. Campbell, a citizen of the state of Wasliiugtoii, was a sliareholder, 
to the extent of 100 shares, in the Tacoma National Bank, a national bauking 
association orgauized under the national banking laws of the Unit(>d States, 
with a capital stock of .$200,000. That on Deeemlier 4, ]8'.>4. sjiid bauk sus- 
pended payment and closed its doors. Thcreafter, on the T4tli day of Dc- 
cember, 1894, the then comptroller of the «-urrency of the TTnit(Ml States, in 
accordance with the banking laws of the United States, appoiuted on(î Philip 
V. Andersen as receiver of said banking association, who duly (pialifled aud 
took into his possession ail of the assets and effeets of the said liauking asso- 
ciation, and served as such receiver until the ÎSdtU day of .Jiinuai'y, 181)'.), when 
he resigned from said receivershlp, and the apijellant in tlie présent suit, J. 
Frank Aldrlch, was appointed by the comptroller to serve in bis slead. Aldricli 
thereupon qualifled, and ever since bas been the duly appointed, qualitied, and 
acting receiver of said Tacoma National Bank of Tacoma. Abont tlii' 2Tt1i day 
of April, 1895, upon a proper accounting made by the receiver of said linnk to 
the comptroller, and upon a valuation of the uucollected assets remaiuing in 
said receiver's hands, It appeared to the satisfaetiim of the comptroller of the 

1 As to supplementary and ancillary proceediugs aud rehef in Hnleral courts, 
.see note to Toledo, St. L. & K. C. 14. Co. v. Continental Trust Go., :Mi C. C. A. 
195. 
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currency that In ôrder to pay the debts of said bank it would be necessary to 
enforee the Individual liability of the stockHolders thereof, as preseribed by sec- 
tions 5151 and 5234 of the lievised Statutes of the United States, to the extent 
of i5130,000, or $65 per share o£ the capital stock of said bank; and the comp- 
troller accordlngly levied an assessment in that amount upon the shareholders 
of said bank upon said 27tli day of April, 1895, to be paid by them ratably on 
or before the 6th day of August, 1895, and directed said receiver to proceed, 
by suit or otherwise, to enforee to that extent the individual liability of the 
said stockholders. ïhe appellee herein paid to said receiver $G,ôOO iu compli- 
ance vs^ith said assessment. A further assessment was made upon the share- 
holders of said bank by the comptroller on January 30, 1899, of S34,000, or 
$17 per share, to be paid ratably on March 1, 1899, veith the same direction to 
the receiver to talïe the necessary proceedings for its enforcement. The ap- 
pellee, Louis D. Campbell, refused to comply with the demand of the receiver 
for the payment of his pro rata of this assessment; and thereupon the receiver 
commenced an action at law in said circuit court against said Campbell, de- 
manding judgment for $1,700, with interest from January 30, 1899, and costs. 
Campbell then filed a bill in equity, stating the pendency of said action at law, 
and alleging that the total indebtedness of said bank at the time it suspended 
payment did not exceed $222,362.34; that the total amount collected by the 
receivers from the assets of said bank was $139,000; that the total amount 
of the assessment levied by the comptroller of the currency upon the sharehold- 
ers was $130,000; and that the sum of thèse two amounts, $269,000, was at 
least $46,637.66 in excess of the total indebtedness of said bank at the time it 
suspended payment, and largely in excess of said indebtedness plus the 
interest thereon to the time of said assessment, Aagust 6, 1895. He further 
alleged that he was debarred from interposing thèse facts as a défense to the 
action at law, and could not obtain full and complète justice in said action; 
that the comptroller of the currency, by said assessment of August 6, 1S95, 
had collected from said Gampbell $1,500 in excess of the amount lawfully as- 
sessable against him as a stoekholder in said bank, wherefore he prayed that 
said comptroller and receiver be decreed to repay to him said sum of $1,500, 
and be enjoined from further prosecuting the said action at law. The comp- 
troller flled a plea to the jurisdiction of the circuit court for the district of 
Washington, and the bill was dismissed as against him. The receiver of said 
bank, J. Frank Aldrieh, demurred to the bill on the ground of want of juris- 
diction, for the reason that the amount In controversy was less than $2,000, 
and the further ground that complainant had not in and by his bill stated such 
a cause as entitled him, in a court of equity, to any discovery from the re- 
spondent, or to any relief against him as to any of the matters contaiued 
therein. The court overruled the demurrer, and. In aceordance with such 
ruling, entered an interlocutory order restraining the said Aldrieh, as receiver 
of the Tacoma National Bank, untU the hearing and détermination of said 
cause, from proceeding further against said Campbell in the action at law 
pending in said court. From thèse orders an. appeal Is taken to this court. 

P. Tillinghast, for appellant. 
Campbell & Powell, for appellee. 

Before GILBEET, EOSS, and MORKOW, Circuit Judges. 

MOEEOW, Circuit Judge, after stating tlie facts as above, deliv- 
ered the opinion of the court. 

The principal question in the proceedings under review is the 
action of the court below in overruling the demurrer of the respond- 
ent (appellant) to the bill in equity filed by the complainant (ap- 
pellee). The ârst ground of this demurrer was the want of juris- 
diction of the circuit court, for the reason that the amount in con- 
troversy was less than |2,000. It has been repeatedly decided that 
a receiver appointed by the comptroller of the currency to close up 
the affairs of an insolvent national bank niay sue in the fédéral 
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court witliout regard to his citizenship, or the amouiit in conti'o- 
versy. Price v. Abbott (G. G.) 17 Fed. 506; Platt v. Beach, 2 Ben. 
303, 19 Fed. Gas. 836; Stanton v. Wilkeson, 8 Ben. 357, 22 Fed. 
Gas. 1,074; Kennedv v. Gibson, 8 Wall. 498; Bank v. Kennedy, 17 
Wall. 19; Myers v.^Hettinger (G. G. A.) 94 Fed. 370. It is also a 
well-settled principle of law tLat a bill filed in tlie equity side of a court 
to restrain or regulate a Judgment or a suit at law in the saine court 
is not an original suit, but ancillary and dépendent, and merely sup- 
plementary to the original suit. Gortes Go. v. Thannhauser (G. G.) 

9 Fed. 226; Id., 21 Blatchf. 552, 18 Fed. 667; Jones v. Andrews, 

10 Wall. 327; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Gt. 27; 
Johnson v. Ghristian, 125 U. S. 642, 8 Sup. Gt. 989, 1135. The bill 
demurred to hère was ancillary to the common-law action brought 
by the recelTer in the circuit court, and the jurisdiction of the court 
in the dépendent case is founded upon the jurisdiction of the court 
over the original case. 

The real controversy in the case at bar arises, however, on the 
second ground of demurrer, which présents this question: Does the 
bill state facts entitling complainant (appellee) to any relief or dis- 
coyery in equity against said receiver? The bill allèges the total 
indebtedness of the bank at the time of suspension of payment; 
the amount coUected by the receiver from the assets, and upon the 
first assessment levied by the comptroller; that thèse collections 
were in excess of the total indebtedness of the bank, including 
interest; and that the second assessment levied by the comptroller 
was for this reason unnecessary and unlawful. It is well estab- 
lished that the comptroller of the currency is vested, by virtue of 
the national banking law, with authority to détermine when it is 
necessary, in winding up the affairs of an insolvent bank, to en- 
force the liability of the stockholders, and power to levy assess- 
ments accordingly; that such détermination and any action thereon 
are conclusive upon the stockholders, and not to be questioned in 
any litigation that may ensue. Kennedy v. Gibson, 8 Wall. 498; 
Casey y. Galli, 94 U. 8.^673; Bank y. Gase, 99 U. S. 028; Eichmond 
y. Irons, 121 U. S. 27, 7 Sup. Gt. 788; Bushnell v. Leland, 164 U. S. 
684, 17 Sup. Gt. 209; Bank v. Mathews, 29 G. G. A. 491, 85 Fed. 
934; Nead v. Wall (G. G.) 70 Fed. 806; Young y. W^empe (G. G.) 46 
Fed. 354; Welles y. Stout (G. G.) 38 Fed. 67; Aldrich v. Yates (G. G.) 
95 Fed. 78. 

It is admitted by the appellee that the comptroller's action in levy- 
ing the first assessment was conclusive upon the shareholders, but 
he contends that, under the facts stated, the second assessment was 
a wrongful and illégal one, and exceeded the jurisdiction of the 
comptroller. 

Section 5151 of the Eevised Statutes of the United States provides 
as follows: 

"The shareholders of every national banking association shall be held 
individually responsible, equally and ratably and not one for another, for ail 
contracts, debts, and eugagonients of such association, to tlie oxtent of the 
amount of their stock therein, at the par value thereof, In addition to the 
anaount invested in such shares. * * *" 



666 97 FEDERAL REPORTER. 

Section 5234 provides: 

"On becoming satisfted * * ♦ that any association has refused to pay 
Its circulatlng notes * * • and is in det'ault, tlie comptrollei' of tlie cur- 
rency may forthwith appoint a recelver. * * , * Such receiver, nnder tlie 
direction of the comptroller, shall take possession of the bocks, records, and 
assets of every description of such association, collect ail debts, dues and 
daims belonging to it * * * and may; if necessary to pay the debts 
of such association, enforce the InJlvidnal liability of the stockholders." 

In Kennedy v. Gibson, supra, a bill in equity had been filed in 
tlie circuit court for tlie district ôf Maryland by Kennedy, the 
receiver of the Merchants' National Bank of Washington, in the 
District of Colunibia. It was alleged in the bill that the bank had 
failed to redeem its circulating notes, and that the receiver had 
ascertained that the assets and crédits of the bank were wholly 
insuflficient to pay its debts and liabilities, and that it would be nec- 
essary to the complète and entire administration of his trust that re- 
course should be had to the personal liability imposedon the stock- 
holders by law. The bill, however, contained no ayerment of any 
action by the comptroller touching the personal liability bf the stock- 
holders. The défendants demurred to the bill, and the demurrer 
was sustained, whereupon the case was appealed to the suprême 
court. The pHncipal question there was whether the omission of 
the bill to aver action . by the comptroUer touching the personal 
liability of the stockholders prior tosuit being brought by the re- 
ceiver was fatal to the bill. The court, in answering this question^ 
explained the scope and purpose of the law relating to the dissolu- 
tion of national banks in such fuU and explicit language that no 
doubt is left as to the power and duty of the comptroller, and the 
authority of the receiver of the bank, acting under his direction. 
The court sàid: 

"ïhe recelver. is the Instrument of the comptroller. He is appolntcd by the 
comptroller, and the power of appolntment carries with It the power of re- 
moval. It is for the comptroller to décide when it is necessary to institute 
proceedings agalnst the stockholders to enforce their Personal liability, and 
whether the whole ôr a part, and, if only a part, how much, shall be coîlected. 
Thèse questions are referred to his judgment and discrétion, and his déter- 
mination is conclusive. The stockholders cannot coriù'overt It. It Is not to 
b€ questipned in the litigation that may ensue. He may make it at such tlme 
as he may déem proper, and upon such data as shall be satistactory to hhn. 
This action on his part is .ln;djspensable, whenever the personal liability of the 
stockholders is sought to be enforeed, and must précède the Institution of 
suit by the receiver. The fact must be distinctly averred in ail such cases, 
and, if put In Issue, must be proved. The liability of the stockholders is 
several, and not joint. The limit of their liability is the par of the stock held 
by each one. Whei'e the whole amount is sought to be recovered, the proceed- 
iug must be at law. Where less is requlred, the proceedlng may be in equity; 
and in such case an. Interlocutory decree may be taken for contribution, and 
tlie case may stand over for the fiu'ther action of the court— if such action 
sliould subsequently prove to be necessary— until the fiill amount of the lia- 
bility is exhausted. It would be attended with injurions conséquences to 
forbid action agalnst the stockholders until the précise amount necessary to be 
eollected shall be formally ascertained. This would greatly protract the final 
settlement, and might be attended with large losses by insolveney and other- 
wlse in the intervening timo. The amount must dépend in part upon the 
soh'eney of the debtors, and the validity of the daims. Time will be con- 
sumed in the apphcation of thèse tests, and the results in many cases cannot 
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be foreseen. The same remarks apply to the enforced collections from the 
stoekholders. A speedy adjustment Is necessary to the efflciency and utility 
of the law. l'he interests of the creditors recinire it, and Jt was the obvious 
poliey and purpose of congress to give it. If too much be coliected, it is pro- 
vided by the statute that any surplus which may remain after satisfying ail 
demands against the association shall be paid over to the stockholders. It is 
better they should pay more than may prove to be needed, than that the evils 
of delay should be encountered." 

In Casey v. Galli, 94 U. S. 673, the action was at law to enforce 
the individual liability of the défendant as a stockholder of an in- 
solvent national bank. The défendant demurred to the déclaration, 
and assigned, among other causes of demurrer, that the déclaration 
demanded a larger sum than the défendant was required by the stat- 
ute to pay, and also an additional sum by way of interest. The de- 
fendant was also permitted to enter a plea to the déclaration, al- 
leging, among other things, that the comptroller of the currency 
had determined and decided to exact from the défendant, and from 
a number of stockholders of the bank less than the whole, such sums 
of money as would sufflce to pay ail the debts and liabilities of the 
said bank, with the intent and purpose to compel the défendant, 
and others of the shareholders who might be solvent, to contribute 
the entire sum necessary to pay the debts and liabilities of the bank, 
without any contribution from those who were insolvent. The court 
denied the sufficiency of thèse défenses; holding that the order of 
the comptroller was conclusive, and could not be controverted in a 
suit against the stockholders. 

The appellee in the présent case does not deny the authority of 
the comptroller as declared by thèse décisions, but he seeks to avoid 
the effect of such authority by contending that while, in an action 
on the part of a receiver of a national bank to recover an assess- 
ment, no défense can be interposed by the stockholder to such an 
action, however excessive or wrongful the assessment may be, never- 
theless the stockholder in such a case may restrain the receiver by 
a bill in equity to enjoin such action; and in support of this con- 
tention he relies upon an observation of Mr. Justice Swayne in de- 
livering the opinion of the suprême court of the United States in 
the case of U. S. v. Knox, 102 U. S. 422. In that case the comptroller 
had levied an assessment of 70 per cent, upon the par value of each 
share of stock of the insolvent bank, and ordered the receiver to 
collect the assessment. By reason of the insolvency of many of the 
shareholders, not half of the amount of this assessment was col- 
iected. A large creditor of the bank requested the comptroller to 
order a further assessment of 30 per cent, upon each share of the 
capital stock, for the discharge of the remainder of the bank's in- 
debtedness. The comptroller refused to do so, because the enforce- 
ment of such an assessment would compel the solvent shareholders 
to pay the sums and proportions due from the insolvent sharehold- 
ers. A writ of mandamus was then petitioned for, directed to the 
comptroller, and refused in the lower court. In the United States 
suprême court the législation which resulted in the provisions of sec- 
tion 5151 of the Eevised Sta tûtes was reviewed, and the court held 
that, as the law did not intend the shareholders to be put in the re- 
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lation of guarantors or sureties "one for another" as to the amount 
which each miglit be reqdired to pa:y, the insolvency of one stock- 
liolder dîd not in anj wise affect the liability of another. It was 
accordingly held that the coniptroUer had decided correctly as to 
his duty in the premises, but the court made this f urther observation : 
"Althougli assessmenls made by the comptroller under the clrcumstances 
of the flrst assessment in this case, and ail other assessments, successive 
or otherwise, not exceeding the par value of ail the stock of the bank, are con- 
clusive upon the stockholders, yet if he werè to attempt to enforce one made, 
elearly and palpably, contrary to the viëws we hâve expressed, it cannot be 
doubted that a court of equity, if its ald were invoked, would promptly re- 
strain him by injunction." 

The appellee relies upon this last déclaration of the court to sup- 
port his action in his suit in equity. It should be noted, however, 
in this connection, that, immediately following the language quoted, 
the court distinctly reafflrms the doctrine of the cases to which réf- 
érence bas been made. The court says : 

"Nothing in this opinion Is ihtended In any wise to affect the authority of 
Kennedy v. Gibson, 8 AVall. 498, and Casey v. Galli, 9i U. S. (SIS. On the 
contrary, we approve and reafflrm the rule laid down In those cases," 

It wUl be seen that the point to be decided in U. S. v. Knox was 
whether the comptroller was clothed with the power to make a sec- 
ond assessment that would, in effect, require certain solvent share- 
holders to pay, in addition to the amount due and paid by them, the 
proportionate sums due and delinquènt on the flrst assessment from 
certain insolvent shareholders, and whether the solvent shareholders 
were thus liable for the default of the insolvent shareholders. The 
law had distinctly provided otherwise whèn it declared in section 
5151 of the Eevised Statutes that the shareholders of every national 
bank should be held individually rësponsible, equally and ratably, 
and not one for another. Had the comptroller attempted to make 
such an assessment, he would bavé been acting beyond the scope 
of his authority, and subject to the restraining power of the court. 
But that is not the proposition in the case at bar, as hère the flrst 
assessment was fuUy paid. The comptroller has found the amount 
insufflcient to meet ail the bank's liabilities, including interest on 
the debts of the bankaccruing subséquent to the flrst assessment, 
and the expenses of the receivership, and in accordance with the 
power and authority, judicial and executory, vested in him, has 
levied a second assessment upon the shareholders. The authority to 
do this is not controverted, even in the case just cited. On the con- 
trary, it is there said: 

"Assessments made by the comptroller, under the clrcumstances of the 
first assessment in this Case, and ail other assessments, successive or other- 
wise, not exceeding the par value of ail the stock of the bank, are conclusive 
upon the stockholders. * * »" 

And the only qualification of this déclaration is that if the comp- 
troller were to attempt to enforce an assessment made elearly and 
palpably contrary to the views expressed, namely, as to the liability 
of the solvent shareholders for those insolvent, a court of equity 
would doubtleSs restrain him by injunction. This last statement, 
as to what a court of equity would do, was limited to the facts of 
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that case, and cleai'ly ought not to be exteiided to facts of a wliollj 
différent character. In the présent case the comptroller lias not 
attempted to enforce an assessment contrary to the views so ex- 
pressed, but, on the contrary, he has acted entirely in accord with 
the principles there announced. This is made perfectly clear, if we 
consider the power of the comptroller with respect to the condi- 
tions under which he acted, as disclosed by the bill : The comptroller 
of the currency has jurisdiction to enforce by assessment the indi- 
vidual liability of the stockholders of an insolvent national bank, 
equally and ratably, and not one for another, to the extent of the 
amount of their stock in the bank, at the par value thereof. Aet- 
ing within this clearly-defined authority, an order of the comptroller 
directing an assessment is absolutely conclusive upon the stockhold- 
ers of the bank, and cannot be controverted by them in any défense 
they may seek to interpose against an action based upon such an as- 
sessment. The par value of the stock of a national bank is flOO for 
each share. It appears froni the bill in this case that the comptroller, 
in the progress of the proceedings in liquidation of the Tacoma Na- 
tional Bank, did, on the 27th day of April, 1895, levy an assessment, 
equally and ratably, upon ail the shareholders of the bank, at the 
rate of $65 per share. This assessment, being $35 per share less 
than the par value of the stock, did not exhaust the jurisdiction of 
the comptroller to raise, within that limit, by assessment upon the 
stockholders of the bank, funds to meet the contracts, debts, and 
engagements of the bank. On the 30th day of January, 1899, the 
comptroller levied a second assessment, equally and ratably, on 
ail the stockholders of the bank, at the rate of $17 per share; making 
a total for the two assessments of $82 per share. Thèse two assess- 
ments, being together |18 less than the par value of the stock, were 
within the jurisdiction of the comptroller to make in the proceed- 
ings which he had instituted to wind up the aflairs of the bank; 
and against this second assessment it is no défense, either at law 
or in equity, to say that the flrst assessment was more than suffl- 
cient to pay the contracts, debts, and engagements of the bank. 
Kennedy v. Gibson, supra. Whether that assessment was sufficient 
is a question which the law has placed wholly within the power of 
the comptroller to détermine, and without some showing of fraud. 
accident, or mistake, it must be deemed by the court to hâve been 
insufflcient, and the necessity for a second assessment conclusive. 
The obligations of a stockhoîder of the bank, as well as the power 
of the comptroller, representing the rights of the creditors of the 
bank, to enforce such obligations, are deflned by positive rules; and 
the point at which the right of the stockhoîder to deny his liability 
ceases, and the power of the comptroller to enforce it commences, 
is clearly established. Thèse rules cannot be contravened or varied 
by the interposition of a court of equity. Adler v. Fenton, 24 How. 
407, 411. "Wherever the rights or the situation of parties are 
clearly defined and established by law, equity has no power to change 
or unsettle those rights or that situation, but in ail such instances 
the maxim, '^quitas sequitur legem,' is strictly applicable." Mag- 
niac V. Thomson, 15 How. 281, 299. 
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It follows tbat the bill does not state facts sufflcient to entitle 
the complainant to any relief in equity, and the demurrer should 
hâve been sustained. There is still the further objection to the bill 
that it is a collatéral attack upon a judicial or quasi judicial déci- 
sion, and, under the principles announced by this court in Brown 
V. Tillinghast, 35 C. C. A. 323, 93 Fed. 326, cannot be maintained. 
The judgment of the circuit court is therefore reversed, and the 
cause remanded, with directions to sustain the demurrer and dismiss 
the bill. 



McFADDBN v, MOUNTAIN VIEW MIN. & MILL. CO. 
(Circuit Court of Appeals, Ninth Circuit. September 11, 1899.) 

.; ' No.' 482. 

1. Appbài.— Citation in Ereor— Waiveb of Ireegularitt. 

Under rule 36 of tlie circuit court of appeals for the Ninth circuit (31 
C. C. A. cxli., 90 Fed. cxli.), providing for the holding of a terni of the 
court at Seattle in September of each year, and that ail appeals and vvrits 
of error from the circuit and district courts for the district of Washington 
shall be heard at the Seattle term unless it is stipulated by the parties 
thereto that they be heard at San Francisco, the making of a citation in 
error, issued in September, after the holding of the Seattle term, returnable 
at San Francisco, is at most a mère irrègularity, whieh is waived by a 
stipulation of counsel that the cause be heard at San Francisco. 

3. Samb— Mbthod of Takinq Case Up For Review. 

In an action brought under Kev. St. § 2326, for an adjudication of con- 
tested minlng claims, there having beeu conflicting décisions as to whether 
such suits were at law or in equity, the defeated party is justified in taking 
the case up for review both by àppeal and writ of error, to guard against 
a possible dismissal. 

3. Juhisdiction op Fédéral Courts— Suit to Détermine Contest bbtween 

Mining Claims. 

A fédéral court has jurlsdiction of a suit brought under Rev. St § 2326, 
to détermine a contest between minlng claims, where the alleged value 
of the property meets the statutory requirements. 

4. Minéral Lanus— Suit to Détermine Contest between Mining Claims. 

A suit brought under Rev. St. § 2326, to détermine a contest between 
mining claims is of an équitable nature. 

5. Public Lands— Construction of Statute-tEfpbct op Construction bt 

Land Department. 

The construction placed on an act of congress relating to public lands 
by the land departnient, chargea with its exécution, especlally where it is 
foUowed uniformly for a number of years, is entitled to great weight, and 
should not be overthrown except for cogent reasons, and unless it is clearly 
erroneôus. 

6. Samb— Act Restorfng Indian Réservation — Mining Locations. 

Act July 1, 1892 (27 Stat. 62), restorlng to the public domain a portion 
of the Colville Indian réservation in the state of Washington, and provid- 
ing that, sub.iect to the right of individual a,llotments therefrom to Indians 
as prescribed therein, the same should be open to settlement and entry by 
the proclamation of the président, and should be disposed of under the 
gênerai laws, did not operate of itself, in advance of the proclamation of 
the président, to give a right to locate mining claims therein under the 
minerai laws, a contrary construction having been placed upon it by the 
land departnient, and also, in efCect, by congress, by the passage subse- 
quently of Act Feb. 20, 1896, in ternis extending the minerai land laws so 
as to apply to the lands described in the prior act. 

Gilbert, Circuit Judge, dissenting. - 
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In Error to and Appeal from the Circuit Court of the United 
States for the Eastern Division of tlie District of Wasliington. 

StoU & Macdonald and Albert Allen, for plaintif! in error and ap- 
pellant. 

W. B. Heyburn, for défendant in error and appellee. 

Before GILBERT, EOSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This action was commenced in the superior 
court of the state of Washington for the county of Stevens for the 
purpose of securing an adjudication by a court of compétent juris- 
diction of the adverse claims of the parties to certain mining ground 
under and by virtue of the provisions of section 232(> of the Revised 
Statutes of the United States; the plaintitf in the acîtion claiming 
under locations thereof made on the 20th day of Eebruury, 1896, 
and the défendant under a location as the "Mountain View Claini,"' 
made on the 16th day of October, 1895. On the motion of the de- 
fendant, the action was removed into the circuit court of the United 
States for the district of Washington, Eastern division. In that 
court the respective parties entered into written stipulations, waiv- 
ing a jury, and submitting the case to the court upon an agreed 
statement of facts, which in express ternis eliminated every ques- 
tion from the considération of the court except one, viz. whether or 
not, at the time of the location of the Mountain View claim, or at 
any time prior to the 20th day of February, 1896, that portion of the 
Colville Indian réservation within which the ground in question is 
situatéd was open to the location of mining claims. In the court 
below judgment was given for the défendant to the action. 87 Fed. 
154. That court having treated the case as an action at law, the 
plaintiff in the suit, out of an abundance of caution, not only ap- 
pealed from the judgment, but also sued out a writ of error. This 
fact constitutes one of the grounds of the motion made on behalf of 
the défendant to the suit to dismiss both the appeal and the writ 
of error.. The other ground of the motion is that in and by the cita- 
tions appearing in the record the appellee and défendant in error is 
cited to appear, within 30 days from the date of the issuance of the 
writs, in this court, at the city of San Francisco, Cal., instead of at 
the city of Seattle, in the state of Washington. 

There is no merit in either of thèse grounds. The latter ground 
of the motion to dismiss is based upon the third subdivision of rule 
36 of this court (31 C. G. A. cxli., 90 Fed. cxli.), providing for the 
holding of a term of the court in the city of Seattle, in the state of 
W^ashington, beginning on the second Monday in Septeniber, and also 
a term each year at the city of Portland, in the state of Oregon, 
beginning on the third Monday in September; and providing, also, 
that "ail appeals and writs of error from the circuit and district 
courts for the district of Washington shall be heard at said annual 
term in the city of Seattle, unless it is stipulated by the parties 
thereto that they be heard at San Francisco." The citations were 
issued on the 26th day of September, 1S98. and, as no term of the 
court would be held in Seattle until about one year thereafter, they 
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were made returnable at the city of San Francisco, at which place 
the next term of the court after the return day of the writs would 
be held. In view of thèse f acts it may well be doubted whether the 
citations were not properly made returnable at the city of San Fran- 
cisco. On the return day of the, writs the court was to be in ses- 
sion at that place, and under the rules of the court the parties were 
permitted to stipulate for the cause being heard there. The defect, 
if defect at ail, was a mère irregularity, which ihight be, and which 
was in this case, waived by the moving party; for the record shows 
that, not only did its counsel acknowledge service of a copy of each 
of the citations, and due service of the brief of the plaintiff in error 
and appellant, without objection, but on the 12th day of November, 
1898, entered into a stipulation in writing with the counsel for the 
plaintiff in error and appellant to the efîect that the cause be heard 
at San Francisco at the then next session of the court, instead of at 
the city of Seattle. The office of the citation is ' o give notice to 
the opposite party of the removal of the cause to the appellate court. 
The suprême court, in Bigler v. Waller, 12 Wall. 142, said: 

"Notice is requlred by law; and where none is given, and tlie f allure to 
comply witli tlie requireuient is not waived, tlie appeal or writ of error must be 
dismlssed; but tlie defect may be waived in variouf ways,— as, by the consent 
or appearanee or the fraud bf the otber party. Service of the citation may be 
made ùpon the attorney of record of the proper party. Bacon v. Hart, 1 Black, 
38. , Unquestionably, the attorney of record may also waive service, and ac- 
knowledge notice on thé citation, and in that behalf he represents the party. 
Grosvenor V. Danforth, 16 Mass. 74; Adams v. Kobinson, 1 Pick. 461." 

Eeferring to the facts in that case, the court continued: 

"On the citation in this case Is the foUowing Indorsement: 'I hereby acknowl- 
edge service of the within citation. James Alfred Jones, Counsel for Défend- 
ants in this C?ise iij, the Circuit Court of the United States of the District of 
Virginia.' Vle*#ed in any reasonable llght, it seems to the court that the 
attorney knew that the appeal was allowèd by the court, and was prosecuted 
by the appellant, which is the only purpose intunded to be efCected by the cita- 
tion. Having been counsel in the case, the party slgulng that certificate must 
.liave known that the suit had been revived, and that proeeeding took place be- 
fore the final decree was entered. Such a service would be sufficient beyond 
àll doubt If there had been no error in tbe form of the citation, and, as that 
objection is a merely formai one, we are ail of the opinion that it must be con- 
sidered as waived \)y the circumstantial.language of the certiflcate sigued with- 
out objection by the attorney of record in the circuit court." 

To the same effect is Tripp v. Railroad Go., 144 U. S. 126, 129, 12 
Sup. et. 655; Villabolos v. U. S., 6 How. 81, 90; Goodwin v. Fox, 
120 U. S. 775, 7 Sup. Ct. 779. 

As there hâve been conflicting décisions of the courts in respect 
to the character of the action brought in the court below by the 
plaintiff in error and appellant, he, ont of abundant caution, and 
to guard against a possible chance of dismissal, brought the case 
hère both by appeal and by writ of error. There was, however, but 
one action in the court below, and but one cause and one record 
hère. The method pursued was the safe one, and has the sanction 
of the suprême court. Hurst v. Hollingsworth, 94 U. S. 111, 100 
U. S. 100; Plymouth Consol. Gold-Min. Oo. v. Amador & S. Canal 
Co., 118 U. S. 264, 269, 6 Sup. Ot 1034. As the record, however, 
shows that the action was brought under and by virtue of the pro- 
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visions of section 2326 pf tlie Revised Statutes, for the adjudication 
of a contest originating in the land oiBce of the United Htates, the 
same question of jurisdiction that was determined by this court in 
the case of Mining Co. v. Eutter, 31 C. 0. A. 223, 87 Fed. 801, is pre- 
sented. In that case this court, after full considération, held, in 
accordance with the rulings of several of the circuit courts of this 
circuit, as well as of others, that of such an action, where, as hère, 
the alleged value of the property in controversy is sutHcient to an- 
swer the statutory requirement in that regard, tlie fédéral courts 
hâve full jurisdiction, and, furthermore, that such an action is of an 
équitable nature. We adhère to that décision, and deny the mo- 
tions to disniiss. 

The merits of the case are, by the agreement of the respective par- 
ties, made to turn upon the question whether or not the ground in 
controversy was subject to location as a mining claim or daims on 
the 16th day of October, 1895, when it was located as the "Mount- 
ain View Claim" by the grantor of the appellee. If the ground 
was then subject to such location, it is agreed by the respective 
parties that the judgment of the court below should be affirmed, since 
it is stipulated that the location under which the appellee claims was 
made in compliance with the law, if the ground was then subject 
to be located under the mining laws. If it was not so subject, it is 
conceded by the respective parties that the judgment of the court 
below must be reversed, as it is further agreed that in that event 
the locations under which the appellant claims are valid. By the 
act of July 4, 1866 (14 Stat. 86), and subséquent acts, congress pro- 
vided, among other things, that in ail cases lands valuable for min- 
erais shall be reserved from sale, except as otherwise directed by 
law; and fur-ther declared that ail valuable minerai deposits in lands 
belonging to the United States, both surveyed and unsurveyed, are 
free and open to exploration and purchase, and the lands in which 
they are found to occupation and purchase, by citizens of the United 
States, and those who hâve declared their intention to become such, 
under régulations prescribed by law, and according to the local cus- 
toms or rules of miners in the several mining districts, so far as 
the same are applicable, and not inconsistent with the laws of the 
United States. Rev. St. §§ 2318, 2319. On the 9th day of April, 
1872, an executive order was issued by Président Grant, by which 
was set apart as a réservation for certain specified Indians, and for 
such other Indians as the department of the interior should see fit 
to locate thereon, a certain scope of country "bounded on the east 
and south by the Columbia river, on the west by the Okanagon river, 
and on the north by the British possessions," thereafter known as 
the "Oolville Indian Réservation." There can be no doubt of the 
power of the président to reserve those lands of the United States 
for the use of the Indians. The efïect of that executive order was 
the same as would hâve been a treaty with the Indians for the same 
purpose, and was to exclude ail intrusion uppn the territory thus re- 
served by any and every person, other than the Indians for whose 
beneflt the réservation was made, for mining as well as other pur- 
poses. Kendall v. Mining Co., 144 U. S. 658, 6C3, 12 Sup. Ct. 779. 
97 F.— 43 
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That réservation stood unrevoked for many years, and it is not pre- 
tended that during that time anybody had any right to locate thereon 
any mining claim, or otherwise acquire any right to any portion 
thereof from the government. On the 19th day of August, 1890, con- 
gress, by an act of that date (26 Stat. 355), authorized the président 
to appoint a commission composed of three persons to visit the Col- 
ville Indian réservation, and negotiate with the Indians for the ces- 
sion of such portion thereof as they might be willing to dispose of, 
and directing the commission to report to the secretary of the inte- 
rior, and that offlcer to report the facts to congress. In pursuance 
of that act, the président appointed a commission consisting of three 
persons to carry on the proposed negotiations, which commission 
made its report to the secretary of the interior on June 8, 1891, 
which was transmitted to congress by the président in a message of 
date June 6, 1892. The report contains, among other things, tliis 
statement: 

"That of the portion of the terrltory ceded it is estimated that aliout 
three huntJred thousand acres are sultable for agriculttiral purposes. The re- 
mainder is very valuable for grazing purposes and for the tlmber thereon. 
Jluch of the territory ceded is mountainous, and aboimds in rich minerai 
deposits. The southern portion of said reseivation— it belng tlie portion of 
said réservation not ceded— contains the largest proportion of agricultural 
lands, and the grazing lands upon this portion are, for the most part, ilne. 
The supply of timber hère is quite ample. From the best Information the 
commission has been able to obtain, it Is belleved that there is upon the por- 
tion of saiid resei-vation not céded an acreage of land suitable for agricultural 
purposes very largely in excess of a hundred and sixty thousand acres, the 
limitation indicated in department instructions dated October 21, 1891. The 
commission djd not deem it advisable to negotiate with the ludlans for the 
purchase of any greater area of territory than that ceded, ànd are satisfled 
that the portion of said réservation not ceded contains ample territory for the 
comfort, securlty, support, and maintenance of ail the Indians upon said 
réservation in their varlous avocations of life. Froni the best information 
the commission could obtain without Incurring the expense of a survey,— 
and this was not practicable, owing to the scàrcity of funds,— there remain of 
the portion of the Col ville réservation not ceded near one million three hundred 
thousand acres." 

The commission negotiated a treaty with the Indians providing 
for the extinguishment of ail of their rights and clàims in and to 
the north half of the reser\'ation in question, which treaty was to 
become effective upon its approval by congress. The treaty was 
submitted to congress, and also à proposed bill for enactment to 
carry the treaty into eîfect. The message, with the report of the 
commission and agreement, was, by the house of représentatives, 
referred to its committee on Indian affairs, which reported that the 
necessity for opening at least a portion of the réservation existed 
for thèse, among other, reasons: 

"A lessening of the dimensions of the Colville réservation, the plantiug of 
active, prospérons, and well-ordered white communities on every side of the 
Indians, the building of railroads, the création of towns and cities, the opening 
of mines, and the conséquent establishment of markets near at hand, etc. 
Kurther, that the réservation is surrounded on two sides by the Columbia 
river, on one side by the wilds of Britisb Columbia, and on the other by a por- 
tion of Washington that has no outlet by rail, because the réservation itself 
stands as a barrier to ail railroad construction from the east. And, as a 
third reason why the réservation should be opened, that the réservation, as it 
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Stands to-day, is a great obstacle to the development of the state of Wash- 
ington, and the gênerai progress of the Pacific Northwest. So long as it con- 
tinues to be the sporting ground of so sparse, thriftless, and irresponsible a 
population, its lands will remain untilled, and its mines will remain unopened, 
being more than the Indians need for sustenance and eomfort, yielding no rev- 
enue to the gênerai govemment, and being of no taxable value to the state 
of which it is an inséparable and essential part. It cuts ofC communication 
between the eastern and western portion of the state, and blocks the way to 
railroads that stand waiting at its boundaries. A railroad compauy— a local 
corporation— has constructed a line from the city of Spokane, the metropolis of 
Eastern Washington, to Marcus, a point on the Golumbia river, 100 miles dis- 
tant, at an expense of over two million dollars, and lias surveyed an extension 
through the resen'ation to the Okanagon country, an extensive région between 
the Colville réservation and the Cascade Mountains, rich in minerai and agri- 
cultural produets, but wholly without railroad transporta tion," etc. 

The bill upon which this report was made was entitled "An act to 
ratify and confirm an agreement with the Indians residing on the 
Colville réservation, in the state of Washington, with certain modi- 
fications, and making appropriation for carrying into effect the 
same." This was house bill No. 7,557, introduced in the house and 
referred to the committee of tlie whole on April 9, 1892. The bill 
to carry into effect the proposed treaty with the Indians was not 
enacted, but congress did enact, on the Ist day of July, 1892, an act, 
the proper construction of which must control the disposition of the 
présent case. That act is entitled "An act to provide for the open- 
ing of a part of the Colville réservation in the state of Washington, 
and for other purposes," and by its first section pro vides: 

"That subjeet to the réservations and allotraents of lands in severalty to 
the individual members of the Indians of the Colville réservation in the state 
of Washington herein provided for, ail the following described tract or portion 
of said Colville réservation, namely: Beginning at a point on the eastern 
boundary line of the Oolville Indian réservation where the township line be- 
tween townships thirty-four and thirty-flve north, of range thirty-seven east. 
of the Willamette meridian, if extended west, would intersect the same, said 
point being in the mlddle of the channel of the Columbia river, and running 
thence west parallel with the forty-ninth parallel of latitude to the westeni 
boundary line of the said Colville Indian réservation in the Okanagon river, 
thence north following the said western boundary line to the said forty-ninth 
parallel of latitude, thence east along the said forty-ninth parallel of latitude 
to the northeast corner of the said Colville Indian réservation, thence south 
following the eastern boimdary of said réservation to the place of beginning, 
containing by estimation one million flve hundred thousand acres, the same 
being a portion of the Colville Indian réservation created by executive order 
dated July second, eighteen hundred and seventy-two, be, and is hereby, vacated 
and restored to the public domain, notwithstanding any executive order or 
other proceeding whereby the same was set apart as a réservation for any 
Indians or bands of Indians, and the same shall be open to settlement and 
entry by the proclamation of the président of the United States and shall be 
disposed of under the gênerai laws applicable to the disposition of publie 
lands in the state of Washington." 27 Stat. 62. 

Section 2 of this act provides for the disposition of the lands to be 
so opened to settlement, entry, and disposition. By section 3 it is 
provided that each entryman under the homestead laws shall within 
flve years from the date of his original entry, before receiving a final 
(«rtiflcate of the land covered by his entry, pay to the United States 
for the land so taken by hiin, in addition to the fées provided by 
law, the sum of $1.50 per acre, one-third of which shall be paid 
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■within two yearg after the date Of the original entry; but tliat the 
rights of honorably discharged Union soldiers and sailors, as defined 
in certain specifled sections of the Kevised Statutes, shall not be 
abridged except as to the sum to be paid as aforesaid. Section 4 
is as follows: 

"That each and every Indian now residing upon the portion of the Colville 
Indian réservation hereby vacated ànd restored to the public domain, and who 
is so entitled to réside thereon, shall be entitled to sélect froni sald vacated 
portion eighty acres of land, which shall be allotted to each Indian in severalty. 
No restrictions as to locality shall be placed upon such sélections other than 
that they shall be so located as to conform to the congressional survey or sub- 
divisions of sald tract or country, and any Indian having improvenients may 
hâve the préférence over any other person in and to the tract of land contain- 
Ing such improvements, so far as they are within a légal subdivision not ex- 
ceeding in area the quantity of laad that he or she may be entitled to sélect 
and locate. Ail such allotments shall be made at the cost of the United 
States, under such rules and régulations as the secretary of the interior may 
from time to tlme prescribe. Such sélections shall be made within six months 
after the date of the président' s proclamation opening the lands hereby 
vacated to settlement and entry, and after the same hâve been surveyed, and 
when such allotments hâve been selected as aforesaid, and approved by the 
secretary of the interior, the Otles thereto shall be held in trust for the benefit 
of the allottees respectively, and afterwards conveyed in fee simple to the 
allottees, or their heirs, as provided in the act of congress entitled 'An act to 
pro vide for the allotment of land in severalty to Indians on the varions réser- 
vations, and to extend the protection of the laws of the United States and 
territoriès over the Indians, and for other purposes,' approved February eighth, 
eighteen hundred and eighty-seven, and an act in amendment and extension 
thereof, approved February twenty-eigiith, eighteen hundred and ninety-one, 
entitled, 'An act to amend and further extend the benefits of the act approved 
February eighth, eighteen hundred and eighty-seven, entitled "An act to pro- 
vide for the allotment of laad in severalty to Indians on the varions réserva- 
tions, and to extend the protection of the laws of the United States over the 
Indians, and for other purposes" ' : provided, that such allotted lands shall be 
subject to the laws of eminent domain of the state of Washington, and shall, 
when conveyed in fee simple to the allottees or their heirs, be subject to tax- 
ation as other property in said state." 

By section 5 it is provided that ail Indians residing on the lands 
by the act vacated and restored shall hâve the right, if they so pre- 
fer, under the direction of the Indian agent, to occupy and réside 
upon such portions of the Colville Indian réservation not by the act 
vacated as are not occupied by or in the possession of any other 
Indian or Indians. Section 6 of the act makes provisions for land 
for school purposes, and also for a site for certain mills, and, after 
making an appropriation for the purpose of carrying out the provi- 
sions of the act, it concludes by declaring in section 8 that nothing 
contained in the act shall be considered as recognizing title or ovi?n- 
ership by the Indians of any part of the reseiTatlon, whether re- 
stored to the public domain or still reserved by the government for 
their use and occupancy. On the 20th day of February, 1896, con- 
gress passed an act entitled "An act to extend the mineral-land laws 
of the United States to lands embraced in the north half of the Col- 
ville Indian réservation," by which it is declared "that the mineral- 
land laws of the United States be, and are hereby, extended so as to 
apply to aU lands" described in section 1 of the above act of July 1, 
1893 (29 Stat. 9). On the 6th day of March, 1896, congress passed 
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an act eiititled "An act granting to the Columbia and Ked Mountain 
Railway Company a right of way through the Colville Indian réserva- 
tion, in the state of Washington, and for other purposes," and pro- 
viding: 

•'That there be, and is herehy, granted to the Columbia and Red Mountain 
Railway Company, a corporation organized under the laws of the state of 
Washington, a right of way to the extent of one hundred feet on each side 
of the center Une of said railway across the Colville Indian réservation in the 
state of Washington, commencing at a point at or near the Llttle Dalles on the 
Columbia river, in Stevens county in said state, and running thence in a 
northerly direction by the most feas'ible route to the international boundary Une 
between the United States and British Columbia, together with ail the rights 
granted to railroads by the act of congress entitled 'An act granting to rail- 
roads a right of way through the public lands of the United States,' approved 
March third, eighteen hundred and seventy-five; and for the purposes of this 
grant, and the construction of said railway, ail the provisions of said act are 
hereby declared to be applicable thereto to the same extent as though the lands 
in said réservation were open to settlement and sale." 29 Stat. 44. 

The question in the case is whether or not the act of July 1, 1892, 
in and of itself operated to restore that portion of the Colville Indian 
réservation described in its flrst section to the niass of public lands, 
so as to admit of the immédiate entry thereon by tlie public, and 
the location of mining claims upoii it under the miniug laws of the 
United States; for it cannot be doubted that, if one man was thereby 
given the right of entry thereon for the purpose of prospecting and 
locating mining claims, every citizen of the United States, and every 
person who had declared his intention to beconie such, was thereby 
given the same right. It is undisputed that the offlcers of the 
land department hâve uuiformly held that the act did not hâve that 
effect. Indeed, the secretary of the interior, when advised that many 
persons had gone upon that portion of the réservation for the pur- 
pose of making mining locations and entries, issued, by direction of 
the président, a warning to such persons, prohibiting them from go- 
ing upon the réservation for any purpose in advance of the issuance 
of the proclamation by the président provided for by the act. It is 
said in support of the judgment given below that where the words 
of an act of congress are plain. and their meaning is clear, they 
must prevail, notwithstanding they hâve been otherwise construed 
by the offlcers charged with the exécution of the law. That is per- 
fectly true, but at the same time the rule is tirmly established that 
the contemporaneous construction of a statute by those charged with 
its exécution, especially when it bas long prevailed, is entitled to 
great weight, and should not be disregarded or overthrown except for 
cogent reasons, and unless it be clear that such construction is erro- 
neous. U. S. v. Johnston, 124 U. S. 236. 23â. 8 Sup. Ct. 446; Edwards 
V. Darby, 12 Wheat. 206; U. S. v. Moore. 1)3 U. S. 760: Hahn v. U. 
S., 107 U. S. 402, 2 Sup. Ct. 494; U. S. v. Philbrick, 120 U. S. 32. .59, 
7 Sup. Ct. 413; Manufacturing Co. v. Fcrguson, 113 U. S. 727, 5 
Sup. Ct. 739. Moreover, the législative construction of its own act 
is always potent. "If it can be gathered," said the suprême court in 
U. S. V. Freeman, 3 How. 556, 564, "from a subséquent statute in 
pari materia, what meaning the législature attached to the words 
of a former statute, they will amount to a législative déclaration of 
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its meaiaing, and will govern the construction of the first statute." 
And in the case of Philadelphia & E. R. Ce. v. Catawissa R. Ce, 53 
Pa. St. 20, the suprême court of Pennsylvania said: 

"If a eontemporaneous cousti-uction by the législature of the same words 
can be discovered, it Is high évidence of the sensé intended." 

That the acts of July 1, 1892, and February 20, 1896, are in pari 
materia, is perfectly plain, for they relate to the same subject-mat- 
ter, and are parts of the same législative purpose. In respect to 
such statutes, Sutherland (St. Const. § 283) says: 

"AU consistent statutes which can stand together, though enacted at différent 
dates, relating to the same subject, and hence brlefly called statutes in pari 
materia, are treated prospectively, and construed together, as though they con- 
stltuted one act. This is true whether the acts relating to the same subject 
were passed at diflCerent dates, separated by long or short Intervais at the same 
se.«sion, or on the same day. They are ail to be compared; harmonized, if 
possible; and, if not susceptible to a construction which will make ail of their 
provisions harmonize, they are made to operate together, so far as possible, 
consistently with the évident intent of the latest enactment." 

And in Endlich on the Interprétation of Statutes, at section 43, 
it is said: 

"Where there are earlier acts relating to the same subject, the survey must 
extend to them, for ail are, for the purposes of construction, considered as 
formlng one homogeneous and consistent body of law, and each of which may 
explain and elucidate every other part of the common System to which it 
belongs." 

That congress did not intend by the act of July 1, 1892, to open 
the portion of the Col ville Indian réservation thereby restored to the 
public domain to the opération of the minerai laws of the United 
States in advance of and without référence to the proclamation of 
the président therein provided for, is, we think, quite clearly shown 
by its act of February 20, 1896, in which, as has been seen, it de- 
clared "that the minerai land laws of the United States be, and are 
hereby, extended so as to apply to ail lands" described in section 1 
of the act of July 1, 1892. If, by the act of July 1, 1892, congress 
had already brought those lands within the opération of the minerai 
land laws, there was obviously no need of the act of February 20, 
1896, providing, as it did, for precisely the same thing. Idle acts 
cannot be justly or properly attributed to congress. To the sug- 
gestion that the oflicers of the land department of the government 
had uniformly held that the act of July 1, 1892, did not open the por- 
tion of the réservation restored to the public domain to the opéra- 
tion of the minerai laws in advance of the president's proclamation, 
and that for that reason congress passed the act of February 20, 
1896, the answer is that there is in the language of the latter act 
no indication whatever of any intention on the part of congress to 
correct the interprétation that had been put by the ofBcers of the 
land department upon its préviens act of July 1, 1892. If such had 
been the intention, it could very easily hâve been expressed, and 
some expression indicating the intention would very naturally be 
expected. On the contrary, the language of the act of 1896 is "that 
the minerai land laws of the United States be, and are hereby, ex- 
tended so as to apply" to the lands restored to the public domain 
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by the act of July 1, 1892. ïhe words of tlie act of 189G tliat tliere 
"be and are liereby extended," etc., are words of présent and fu- 
ture opération, and do not manifest any intent on the part of con- 
gres» to give to the act in which they appear a rétrospective effect, 
but do clearly indicate that congress did not consider that the lands 
in question were already within the opération of the mining laws. 
Retj'ospective effect is never given to a law unless the hmguage used, 
properlv construed, plainly manifests such intention. Endl. Intei'p. 
Ht. §§ 291-294; Potter's Dwar. St. pp. 60, 70, note. See, aîso, U. 
S. V. Southern Pac. R. Oo., 146 U. S. 570, 13 Sup. Ot. 152; St. Paul 
& P. E. Co. V. Northern Pac. E. Co., 139 U. S. 1, 11 Sup. Gt. 389; 
Schulenberg v. Ilarriman, 21 Wall. 44. 

Kecuning to the act of July 1, 1892, we see no good reason to 
doubt that it was properly construed by the olïicers of the land 
department, and by congress itself, as manifested by its act of Feb- 
ruary 20, 1896. It is true that by the first section oif the act of July 
1, 1892, that portion of the Colville Indian réservation therein de- 
scribed was, with certain limitations and exceptions, restored to 
the public domain ; but it must be remembered that ail of the public 
domain is not subject to entry or disposai uiider the mining or other 
gênerai laws of the United States. Alaska became a part of the 
public domain of the United States upon its cession by the eraperor 
of Eussia; but it was not until July 27, 1868, that the laws of the 
United States relating to customs, commerce, and navigation were 
extended to and over that portion of the public domain (13 Stat. 
240), and not until March 17, 1884, that the laws of the United 
States relating to mining claims, and the rights incident thereto, 
were made applicable thereto, and then only subject to certain con- 
ditions and provisions prescribed by congress. 23 Stat. 24. Later, 
a further extension of the gênerai land laws of the T'nited States 
were made to ^Uaska. Act March 3, 1891 (26 Stat. 109.5). The pub- 
lic lands of Hawaii, Porto Eico, and other recently acquired terri- 
tory now constitute a part of the public domain of the United 
States, but to none of thèse has congress yet extended the minin?- 
or any of the other gênerai land laws of the United States. Ail of 
this is the province, and the exclusive province, of the législative de- 
partment of the government. It does not. therefore, necessarily fol- 
low, from the juere fact that cei-tain territory constitutes a part of 
the public domain, that the mining laws of the United States apply 
thereto. They do if congress has so provided, but they do not unless 
congress has so provided. 

Again recurring to the act of July 1, 1892, it is seen that the por- 
tion of the Colville Indian réservation thereby restored to the public 
domain was expressly made subject to the réservations and allot- 
ments of lands in severalty to the individual members of the Colville 
tribe provided for in the act, and the restoration was also aecom- 
panied with the express statutory déclaration that the portion re- 
stored "shall be opened to settlement and entry by the proclamation 
of the président of the United States, and shall be disposed of un- 
der the gênerai laws applicable to the disposition of public lands 
in the state of Washington." From thèse provisions it is plaiu, we 
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think, that the "opening" to be effected by the president's proclama- 
tion was as broad as the "disposition" provided for by the same sec- 
tion and clause; that is to say, that the lands authorized by the act 
to be disposed of under the gênerai laws applicable to the disposi- 
tion of the publie lands were the same lands, and none other, that 
the président was, by his proclamation, authorized to open to settle- 
ment and entry. The gênerai laws applicable to the disposition of 
the public lands embrace those relating to mining claims, as well 
as those relating to pre-emption, homestead, and other entries. "The 
words 'public lands,' " said the suprême court in Newhall v. Sanger, 
92 U. S. 763, "are habitually used in our législation to describe such 
as are subject to sale or other disposai under gênerai laws." See, 
also, Bardon v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 850; Mann 
T. Land Co., 153 U. S. 273, 14 Sup. Ct. 820; Doolan v. Carr, 125 U. 
S. 618; 8 Sup. et. 1228. While it is true that the right to minerai 
lands is initiated by location, after the proper discovery of minerai 
thereon, and that such claims may be held and worked without pur- 
chase, yet the law authorizing their exploration also provides for 
their location, entry, and purchase. Eev. St. §§ 2319-2350. It neces- 
sarily follows that any of the lands of the United States that are 
by its gênerai laws open to exploration for minerais are likewise 
open to location, entry, and purchase as such, if they be minerai in 
character, and minerai be discovered therein. Hence it cannot be 
true, we think, that the portion of the Colville réservation restored 
to the public domain by the act of July 1, 1892, was any more open 
to the public in the exploration of minerais and the location of min- 
ing claims thereon, in advance of the proclamation of the président 
therein provided for, than it was to any other kind of entry, or 
settlement, or disposition. Such exploration, if generally carried 
on, might, and very probably would, bave resulted in numerous loca- 
tions, very likely interfering with the allotments to the Indians pro- 
vided for by the act, and subject to which the restoration was made ; 
to avoid which conflicts was one of the purposes of the provision au- 
thorizing the président to provide by proclamation for the opening 
to settlement, entry, and disposition of the land restored by the act 
to the public domain. That provision was in harmony with the 
policy theretofore adopted by congress in the opening of large bodies 
of land to disposition under the gênerai laws of the United States, 
such as the opening of Oklahoma and the Cherokee Strip, whereby 
a certain date in the future was authorized to be flxed for the open- 
ing, and ail persons thereby put upon an equal footing. Tliis, we 
think, was the clear intent of the act of July 1, 1892, as shoAvn by 
its own provisions. That it was so understood and construed by 
the offlcers of the land department of the government is conceded, 
and that it is the interprétation that congress itself put upon the act 
lias been shown by its subséquent act of February 20, 1896, and is 
further shown by its passage of the act of March 6, 1896, by whieli 
it granted to the Columbia & Eed Mountain Eailway Company a right 
of way 100 feet in width over the portion of the réservation in ques- 
tion described in section 1 of the act of July 1, 1892, which would hâve 
been an entirely useless pièce of législation if that land had been. 
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by that act, irrespective of the proclamation of the président, re- 
stored to the mass of public lands for ail purposes except pre-emption, 
settlement, homestead, and other like entries; for, in respect to 
the public lands subject to disposai under gênerai laws, the act of 
March 3, 1875, entitled "An act granting railroads a right of way 
over the public lands of the United States," applies, and there was 
no need of any other law for that purpose. The judgment is re- 
versed, and the cause remanded to the court below for further pro- 
ceedings in conformity with this opinion. 

(October 23, 1899.) 

GILBEKT, Circuit Judge (dissenting). I am of the opinion that 
the circuit court had no jurisdiction of this cause for the reasons 
which were expressed in the dissenting opinion in the case of Min- 
ing Co. Y. Eutter, 31 C. G. A. 223, 87 Fed. 801. 
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(Circuit Court, S. D. California. November 6, 1809.) 

No. 858. 

1. Jdrisdictiox of Fedbbal Courts — Adverse Claims to P.ubltc Minéral 

Lands— Pedeuaf, Question. 

AVliere the allégations of a bill show that the respective parties to the 
suit are malciiig adverse claims to the same land under the minerai 
land laws of the United States, and that the proper détermination of sueh 
conflicting claims necessarily requires the application and construction 
of those laws. a fédéral court has jurisdiction of the suit for such purpose, 
the property in controversy being alleged to be of the requisite statutory 
value; and having jurisdiction for that purpose, and such suit being 
équitable in its nature, the court will entertain and détermine ail incldental 
questions between the parties growing out of their conflicting claims, and 
will grant an injunction or appoint a receiver, where such course is proper. 

2. Same. 

A bill asserting rights based on the location of a mining claim under 
the laws of the United States, which shows that the validity of such 
location dépends on the question whether or not the locators discovered a 
minerai deposit within the limits of the claim prier to its location, withiu 
the meaning of such laws, and which sets out in full the facts rëlating to 
such alleged discovery, discloses a question arising under the laws of the 
United States, which gives a fédéral court jurisdiction where the requisite 
statutory amount is involved. 

3. Minéral Lands— Oïl PiiACER Claims — Discovery dp Minéral. 

There can be no valid location of petroleum lands, under the minerai 
laws rëlating to placer claims, without a prier valid discovery of minerai 
within the limits of the claim. 

This is a suit in equity to détermine conflicting claims to public 
minerai lands under adverse locations. On demurrer to bill. 

Joseph H. Call, W. J. Hunsaker, and Anderson & Anderson, for 
complainant. 

C. C. Wright, Wm. H. H. Hart, L. L. Cory, J. A. Hannah, Stephen 
M. White, and Bicknell, Gibson & Trask, for défendants. 
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EOSS, Circuit Judge. Since the décision of this court on the dé- 
marrer to the original biU in tliis cause, reported in (C. C.) 96 Fed. 
1, the complainant therein conveyed its interest in the property in- 
volved in the suit to the Nevada Sierra Oil Company, a corporation 
of the State of Nevada, by which an amended and supplemental bill 
has been filed, and to which the défendants thefeto liled demurrers 
upon three grounds, the iirst of which is that the suit is not one 
arising under the laws of tlie United States, and hence that this 
court has no jurisdiction over it; secondly, for want of equity in 
the bill; and, thirdly, on the ground that the bill is multifarious, 
and that there is a misjoinder of parties défendant thereto. 

The case being one in which the original jurisdiction of the court 
is invoked, such jurisdiction dépends upon the facts as they existed 
at the commencement of the suit, and must be shown by the coui- 
plainant's statenient of its own cause of action. This has been se 
frequently decided that a citation of the cases is not necessary. If, 
however, it appears from the bill that the complainant asserts a right 
under and by virtue of some law of the United States, and that 
such right constitutes, in whole or in part, its alleged cause of ac- 
tion, and demanda for its détermination the construction or proper 
application of a law of the United States, it is equally clear that 
jurisdiction is shown, the property in controversy being allégea to 
be of the requisite statutory value. 

The subject of the suit is a pièce of land belonging to the govern- 
ment of the United States, which the complainant on the one side, 
and the défendants on the other, séek to acquire. The bill shows 
that the présent complainant is the successor in interest of the 
Dewey Mining Company, a corporation organized under the laws of 
the territory of Arizona and the original complainant in the suit, 
liaving succeeded to ail of that company's rights in the property in- 
Tolved in the suit by deed executed April 11, 1899 ; and that the 
I>e^ey Mining Company was the successor in interest, prier to the 
commencement of the suit, of certain named parties who Iirst lo- 
cated the land in controversy, on the Ist day of January, 1893, as 
a Consolidated placer mining claim, under and by virtue of the niining 
laws of the United States. The bill allèges that at the time of that 
location the land in question was free public land of the United 
States, subject to exploration, entry, and purchase under its mining 
laws, and had theretofore been sui"veyed and subdivided in accord- 
ânce with law, and its boundaries and corners marked by proper 
monuments, and that it was then within a certain mining district 
which had been regularly organized and established in Fresno county, 
Cal,, where the land is situated, under the name of "Coalinga Min- 
ing District," which district, from its organization, prior to May 2, 
1890, to the passage of the act of the législature of California ap- 
proved March 9, 1897, continued to exist and be maintained as a 
mining district, and to be authorized and recognized by the laws 
of the United States. It is alleged that on January 1, 1893. certain 
named persons, each of lawf ul âge and a citizen of the United States, 
associated themselvès together for the purpose of locating. claiming, 
holding, and working in common the N. E. J of section 20, town- 
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sliip 19 S., range lu W., M. D. M., in Fresno county, Cal., as a placer 
luining elaim, and did on tliat day, as an asHOcialion of persons, dis- 
tinctly mark tlie said claim on the ground witli monuments of 
stone placed one at each of tlie four corners of tlie location, with 
monuments between the corners at points of proniiaence, and 
in sucli manner that the boundaries of the claim were distinctly 
marked on the ground, and could be readily traced, both with réf- 
érence to the monuments so erected by the loeators as well as by 
the permanent monuments established by the government in its sur- 
vey of the land, and that on the same day the loeators posted upon 
the claim a notice of its location, signed by tliem, and which con- 
tained the date of location, a description of the claim by référence 
to the monuments and by référence to its légal government subdivi- 
sion, and designated it as the "Arnold Placer Mining Claim," which 
notice was on the same day duly recorded in the records of the 
mining district. It is alleged that, prier to the making of the loca- 
tion mentioned, the said loeators discovered valuable deposits of 
petroleum and minerai oils upon the claim, which discovery con- 
sisted of the findlng of seepages of oil, and of the lesiduum of oil, 
upon the claim, and upon land adjoining the said described tract, 
upon différent sides, and discovering upon the said claim shale and 
oil-bearing sand rock of a character similar to that in which petro- 
leum in large and paying quantifies had been found and developed 
in the vicinity, and also from the discovery of shale and veins of 
sand rock similar in character to that upon land known to be valu- 
able for petroleum, which veins and strata extended upon and across 
the said mining claim; that those discoveries of the said loeators 
dearly indicated the existence of petroleum in the land in contro- 
versy in paying quantifies, and such as would and did justify the 
said loeators, and the coinplainant, as tlieir successor in interest, 
in working the said claim, and in making expenditures thereon, and 
in protecting their rights thereto, in the expectation that oil in valu- 
able quantifies would be found in the said hiud. The bill allèges 
that, prior to the making of the location of January 1, 1893, the loea- 
tors thereof discovered minerai deposits in the land so located; and 
allèges that the facts above stated, under a proper and true con- 
struction of the i)rovisions of sections 2.'{20 and 2829 of the Revised 
Statutes of the United States, constituted a discovery of minerai 
deposits within the said land, and that those sections, properly con- 
strued, do not mean that prior to location a locator of mining ground 
thereunder sliall actually see or bave personal knowledge of the 
existence of minerai deposits in paying quantifies in or upon the 
claim, but that ail that they require is that the locator shall dis- 
cover sufflcieut évidences of the minerai character of such land as 
to justify further expense and exploration; which contentions on 
the part of the coinplainant, the bill allèges, are disputed by the 
défendants, who contend, according to its avermeuts, that the laws 
of CQngress contemplate and require, before a valid location of a 
placer mining claim can be made, that the locator shall actually 
discover minerai upon the claim in paying quantifies, and upon that 
tlieory contend that the predecessors of the coinplainant ne ver made 
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a discovery of minerai upon the land in question. Tlie bill further 
allèges that on December 29, 1894, in accordance with the require- 
ments of the act of congress of Julj 18, 1894, providing for the sus- 
pension of the assessment work upon mining claims for that year, 
the locators of the said claim of January 1, 1893, filed and caused to 
be recorded in the mining records of the Ooalinga mining district a 
notice stating that the aaid locators claimed the said N. E. i of said 
section 20 as a mining claim, and that they intended in good faith 
to hold and work the same; that since the year 1894 said locators 
of the said claim and their successors in interest hâve continued to 
claim the same as a placer mining claim, but did not perform sulïi- 
cient labor thereon to constitute the annual labor required upon 
placer mining claims, under the mining laws of the United States, 
for the year 1895; that the said locators of said Arnold mining 
claim, in the year 1898 and prior to the commencement of this suit, 
conveyed their interest therein to the aforesaid Dewey Mining Com- 
pany, The bill further allèges that on January 1, 1896, the said 
mentioned quarter section of land was free public land of the United 
States, subject to exploration, location, purchase, and claim under 
the mining laws of the United States, and that on that day certain 
named persons, each of lawful âge and a citizen of the United States, 
discovered valuable deposits of petroleum upon the said land, which 
discovery, it is alleged, consisted of the facts hereinbefore stated, 
and that after such discovery (the sufQciency of which it is alleged 
the défendants controvert), and on the said Ist day of January, 
1896, the said named personS, being eight in number, associated 
themselves together for the purpose of locating, claiming, holding, 
and working in common the said quarter section of land as a placer 
mining claiin, and did on that day, as such association of persons, 
distinctly mark the said claim on the ground with monuments of 
stone, placed one at each of the four corners of the location, with 
stakes or monuments between the corners at points of prominence, 
and in such manner that the boundaries of the claim were distinctly 
marked on the ground, and could be readily traced, both with référ- 
ence to the monuments erected by the locators, as well as by référ- 
ence to the permanent monuments established by the government 
in its survey of the land; and that on the same day the said locators 
posted upon the claim a notice of its location, signed by them, and 
which contained the date of location, a description of the claim by 
référence to the monuments and by référence to the légal govern- 
ment subdivision of the land, and designated the claim the "Mars 
Placer Mining Claim"; which notice was on the same day, to wit, 
January 1, 1896, duly recorded in the mining records of the Coalinga 
mining district, and on March 4, 1896, in the office of the recorder 
of the county in which the land is situated. It is alleged that on 
January 1, 1896, the said locators entered into the peaceable and 
exclusive possession and enjoyment of the land so located, and that 
they and their grantees hâve ever since remained in its exclusive 
possession, enjoyment, and use, down to the time of the flling of 
the original bill herein. The biU further allèges that after the said 
location of January 1, 1896, by the association of persons meationed, 
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the secretary of the interior of the United States made a ruling by 
which it was adjudged that lands containing deposits of petroleum 
were not minerai in their character, within the meaning of tlie 
acts of congress relating to the location of minerai lands, and were 
not subject to location as such minerai lands. The bill further al- 
lèges that by an act of congress approved February 11, 1897 (29 
Stat. 526), petroleum lands were declared to be subject to entry and 
location under the minerai laws of the United States relating to 
placer claims; and that it was further enacted thereby "that lands 
containing such petroleum or other minerai oil which hâve hereto- 
fore been flled upon, claimed, or improved as minerai, but not yet 
patented, may be held and patented under the provisions of this 
act, the same as if such flling, claim, or improvement was subsé- 
quent to the date of the passage hereof." The bill allèges that nei- 
ther the présent complainant nor its predecessors in interest per- 
formed any work or labor, or made any improvements, upon its said 
mining claim, during the year 1897, and that the complainant con- 
tends that the said act of congress of February 11, 1897, properly 
Construed, intended to and did dispense witli the doing of assess- 
ment work for the year 1897 upon the said claim; and that it was 
thereby intended by the said act, in view of the said décision of 
the secretary of the interior, made in Angust, 1896, adjudging that 
oil and petroleum lands were not subject to location as mining 
claims under the laws of the United States, and that its effect was, 
to validate and reinstate such mining locations made prior to the 
year 1897, with the same eiïect as if they had been made upon the 
date of the act of February 11, 1897. It is alleged that the défend- 
ants deny that the said act of congress of February 11, 1897, dis- 
pensed with the doing of assessment work for the year 1897 upon 
the said claim of the complainant, and contend that that act cannot 
be constraed as having that effect, and cannot be construed as vali- 
dating or reinstating the locations under which the complainant 
claims, or as having any bearing upon their validity. The bill al- 
lèges that, by reason of the said décision of the secretary of the in- 
terior and of the said act of congress of February 11, 1897, it ap- 
peared to said association of persons to be uncertain whether or not 
it was necessary to relocate the said mining ground after the passage 
of the act of February 11, 1897, in order to perfect their prior loca- 
tion ; and that the said association of persons, without any intention 
of abandoning said mining claim or any rights thereunder, did, on 
the 26th day of May, 1898, cause and procure the same persons, each 
being of lawful âge and a citizen of the United States, acting in be- 
half and at the instance of the association, to enter upon and relo- 
cate the N. J of said quarter section of land, having previously dis- 
covered thereon petroleum, which discovery, it is alleged, consisted 
of the facts hereinbefore stated, the sufflciency of which it is alleged 
is disputed by the défendants, and did, pursuant to their agree- 
ment, and on the said 26th day of May, 1898, locate said IST. ^ 
of said quarter section of land as a placer mining claim, under the 
name of the "Manila Mining Claim," and did on that day mark out 
the boundaries thereof distinctly on the ground by erecting moiiu- 
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ments and stakes at short intervals on tlie side lines between the 
corner monuments at prominent points, and so that the boundaries 
of the daim could be . readily traced on the ground, and posted 
thereon a notice of location, which set forth the names of the loca- 
tors, the date of the discovery and posting of the notice, the name 
of the daim, and a description thereof by référence to its monu- 
ments, and also to its légal subdivision, and that on May 28, 1898, 
the said notice was duly recorded in the office of the county recorder 
of Fresno county. It is further alleged that, within GO days after 
such discoyery, the complainant and its predecessors in interest 
took possession of the said N. -J of the said section, and caused labor 
to be performed thereon, and dug a tunnel to the depth of about 
26 feet, for the purpose ofdeveloping and bringing to the surface 
the oil thereon, expending in the work a sum in excess of |50; and 
that thereafter the said Dewey Mining Company caused to be flled 
with the county recorder of Fresno county an afïidavit showing such 
performance of the said work upon the said daim, and the value 
and kind thereof. The bill allèges that the said discoverers and lo- 
cators of said Mars mining claim, located on January 1, 1896, and 
the said locators of the said Manila mining claim, located on May 
26, 1898, did, before the commencement of this suit, convey ail of 
their right, title, and interest in the said claims, and ail their right, 
title, and interest in said S. E. ^t of said section 20, to the said 
Dewey Mining Gompany, which lands were thereafter, and subsé- 
quent to the commencement of the suit, conveyed to the présent 
complainant, and are now oWned by it. The bill allèges that, not- 
withstanding the discovery, location, claim, oecupancy, development, 
and work of the complainant and its predecessors in interest, and 
well knowing the facts in référence thereto. the défendants and their 
grantors, during the years 1895, 1896, 1897, and 1898, unlawfully 
caused notices to be posted upon said N. | of the said quarter sec- 
tion of land, and to be recorded in the mining records of Coalinga 
mining district, or in the county recorder's office of Fresno county, 
claiming the same as placer mining ground; and that each of the 
défendants claims that lie has a right to so locâte and hold the said 
land, or some part thereof, under the laws of the United States re- 
lating to mining locations, and not otherwise. It is alleged that 
said location notices so recorded by the défendants constitute clouds 
upon the title of the complainant to the stiid N. ^ of the said quarter 
section of land, and prevent and. interfère with the fuU enjoyment 
and use thereof by the complaiiiant. The présent bill allèges that, 
since the flling of the original bill herein, the said Dewey Mining 
Company, predecessor in interest of the présent complainant, through 
its offlcers and agents, caused f200 worth of work, labor, and im- 
provements to be done and made upon the said mining claim, which 
work consisted of the laying of iron pipe for the bringing of water 
from springs on an adjoining section of land to the said mining 
claim; that the work of laying the pipe was and is necessary for 
the proper development of the claim, tliere being no water available 
for the working of machinery and engines thereon, and water being 
necessary for that purpose; that, within 30 days after doing the 
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work and making the improvements, the said Dewey Mining Com- 
pany caused an affidavit to be flled with tlie county recorder of 
Fresno county showiug the nature, value, and character of the work 
and improvements. It is further alleged in the présent bill that 
since the filing of the original bill herein the défendants, by force and 
violence and threats of bodily injury, hâve prevented the présent 
complainant and its predecessors in interest from doing further 
work or labor, or making further improvements, upon its said claim, 
threatening to kill the servants, agents, and employés of the com- 
plainant if tiiey should attempt so to do ; that since the âliûg of the 
original bill herein, to wit, on October 31, 1898, the défendants, un- 
lawfully and without authority from the complainant, proceeded to 
construct numerous oil wells upon a portion of the premises com- 
prising about 20 acres, and hâve taken therefrom and appropriated 
to their own use a large quantity of oil, the amount of which is un- 
known to the complainant, and that the défendants threaten to, 
and, unless enjoined, they will, construct other oil wells, and con- 
tinue to take oil from the said land, until they hâve taken the whole 
thereof, and the said land shall hâve become worthless; that the 
défendants, by themselves and through third persons, hâve made, and 
are still making, repeated and numerous and successive claims and 
pretended locations upon the said tract of land under the laws of 
the United States, and not otherwise, by posting and recording re- 
peated and successive notices of location, sometimes upon one part 
of the land and sometimes upon another, sometimes making such 
locations in the name of one person and sometimes in the name of 
another, and that the défendants, after procuring such locations 
to be made, procured conveyances thereof to themselves; and that 
it will be necessary for the court to détermine the validity of and 
construe such numerous locations. It is alleged that ail of the loca- 
tions so made by the défendants were made at a time when the land 
was reserved from location by the défendants, and that the location 
of the complainant has not expired. It is alleged that the oil taken 
from the land by the défendants during the years 1898 and 1899, 
down to the time of the filing of the présent bill, has fluctuated and 
varied greatly in value, and that the cost of extracting the same has 
varied, and that the amount taken out by the défendants has during 
that period varied in quantity, so that an accounting is necessary 
in order to détermine the value of the oil so extracted by the défend- 
ants. The bill further allèges that after the commencement of this 
suit, and on April 1, 1899, the défendant E. 0. Miller commenced an 
action against the Dewey Mining Company, the predecessor in in- 
terest of the présent complainant, and against certain fictitious de- 
fendants, in the superior court of Fresno county, Cal, to quiet title 
to the E. 4 of said section 20, including the land involved in this 
suit, and caused process to be sen'ed on complainant, and upoa the 
said Dewey Mining Company, on the 21st day of April, 1899, and in 
the said action the said Miller sought to recover the same land 
sued for herein, and in his said bill of complaint presented the same 
issues that are involved in the présent suit; that the said action 
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was brought by the said Miller tô Mnder, embarrass, and delay this 
court in proceeding in tliis cansej and to prevent the complainant 
from obtaining relief herein; that the défendants threaten to, and, 
unless enjoined, they will, institute other adverse actions against 
the complainant and its predecessors in interest, to recover the land 
involved herein, and to secure an adjudication of the issues pre- 
sented by this bill. The présent bill further allèges that under and 
by virtue of the laws of the United States relating to placer mining 
claims, and by virtue of the said discovery of minerai upon the land 
in controversy by the predecessors in interest of the complainant, 
and the said locations of the said land by the predecessors in inter- 
est of the complainant, and of the making and recording of the 
notices of location as alleged, and the doing of work and labor and 
the making of the improvements upon the said claim as alleged, and 
by virtue of the alleged conveyances to the complainant, it is en- 
titled to hold and work the said mining claim, and to secure a pat- 
ent theref or from the United States, upon taking the steps required 
by the laws of the United States; ail of which, it is alleged, is dis- 
puted by the défendants^ who contend that, by a proper construction 
of the laws of the United States, the complainant has not acquired 
any right to hold or work the said mining claim or to secure any 
patent theref or. The prayer is for an accounting between the com- 
plainant and the défendants for the value of the oil extracted by the 
défendants, and that the défendants be required to pay the complain- 
ant the value thereof ; that, pending a final decree herein, a receiver 
be appointed by the court to take the .possession, care, working, and 
management of the said mining claim, and that- the défendants, and 
ail other persons, be epjoined from in any waj' interfering wirh its 
possession, care, management, and working, or the making of im- 
provements thereon; that the défendants be enjoined from prose- 
cuting, or taking any gteps in tbe prosecution of, the suit brought 
by the défendant Miller in the superior court of Fresno countj^, or 
in any other suit in that or any other court than this court, to re- 
cover or quiet the title to the land in controversy herein, or from 
presenting in any other court any of the issues presented by the 
présent bill; that the cloud now on the title of the complainant to 
the said N. J of the S. E. i of ,eaid section 20 be removed, and the 
complainant quieted in its possession and title thereto ; and for such 
other and further relief as may seem équitable, and for costs. 

According to the averments of this bill, there lies, at the very 
foundation of the case, the question, as to whether there was a dis- 
covery of any minerai deposit, within the limits of the claim in con- 
troversy, prior to its location by the predecessors in interest of the 
complainant. Eev. St. §§ 2320, 2329. /Without a valid discovery of 
minerai within the limits of the claim, there could be no valid loca- 
tion of the ground as a placer mining claim. That is clear, and no 
one, I appreliend, will dispute it, That question, therefore, not only 
enters into the essence of the complainant's alleged cause of action, 
but constitutes its foundation stone. The facts constituting the al- 
leged discovery are stated at large in the présent bUl. The statute 
authorizing the location of a placer mining claim upon the public 
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land, after discovery of a minerai deposit withiu its limits, does not 
déclare what shall constitute a discovery. Whether or not the flnd- 
ing of seepages of oil, and its residuuin, upon a given pièce of public 
land and upon the lands adjoining it on différent sides, and tlie flnd- 
ing thereon of shale and oil-bearing sand rock of a cliaracter similar 
to that in wliicli petroleum in large and payirig quantities had been 
found and developed in the vicinity, which veins and stiata extend 
to and across the ground in question, manifestly dépends upon tlie 
application and true construction of the laws of the United States. 
Nothing can be plainer, I think, than this. It is a question, too, 
that not only concerns the contesting claimants of the land, but in 
whieh the government is also interested. If it be true that the facts 
alleged in the présent bill constitute a valid discovery of a minerai 
deposit, within the true meaning and intent of the sections of the 
ReA'ised Statutes cited, then, clearly, it shows a valid location of the 
ground in controversy by the predecessors in interest of the com- 
plainant on the Ist day of January, 1893; and although it also 
shows that that location was not kept good, by reason of the failure 
of the locators to perform the annual work required by the laws of 
the United States, it further shows that the ground continued free 
public land of the United States, open to exploration, location, and 
purchase, under the mining laws, to the Ist day of January, 189G, 
when it was again located by predecessors in interest of the com- 
plainant as a Consolidated placer mining claim under the laws of 
the United States and in conformity therewith, and with the local 
rules and régulations of the mining district in which it is situated, 
and that from that time forward tliey and their grantee hâve hekl 
the peaceable and exclusive possession and enjoyment and use of 
the premises, to the time of the filin g of the original bill in this suit. 
The bill allèges, however, that neither the présent complainant, nor 
either of its predecessors in interest, performed any work or labor, 
or niade any improvements, upon the claim in question, during the 
year 1897, because of an adjudication made by the secretary of the 
interior in August, 1896, to the effect that lands containing deposits 
of petroleum are not minerai in their character, within the meaning 
of the acts of congress relating to the location of minerai lands, 
and were not subject to location as such; but this failure and other- 
wise forfeiture of the claim in controversy by the predecessors in 
interest of the présent complainant, the bill allèges, was cured and 
avoided by the act of congress of February 11, 1897. Whether or 
not this is so clearly involves the application and construction of 
that law. If its true construction be as alleged and contended on 
the part of the complainant, then obviously, according to the aver- 
ments of the bill, the location made by the complainant's predecessors 
in interest on the Ist day of January, 1896, continued valid, not- 
withstanding their failure to perform any work or labor or to make 
any improvements upon the claim during the year 1897. The bill 
shows that, notwithstanding thèse alleged rights on the part of 
the complainant, the défendants hâve coinmitted varions acts in 
the assertion of their claim to the ground in controversy under and 
by virtue of the laws of the United States ; among others, the making 
97 F.— 44 
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and recording of varions mining locations under those laws upon 
the land in controversy, which, if invalid and the complainant's 
claims be valid, constitute a cloud on tlie latter. In Railroad Co. 
V. Zeigler, 167 U. S. 65, 17 Sup. Ct. 728, the plaintiff alleged in his 
complaint tliat on May 1, 1889, he was in possession, as a pie-emptor 
under tlie laws of the United States, of a tract of land containing 
about 80 acres, and had lived thereon the requisite time and had 
niade the improvenients and had done ail other acts necessary to en- 
title him to a patent to the land from the United States; that the 
défendant Company, being a corporation of the territory of Washing- 
ton, on the day mentioned, entered upon and seized a strip of the 
land 50 feet in width, and appropriated it for railroad purposes, witli- 
out the consent of the plaintiiï, and without having compensated 
him therefor; and that the entry upon and seizure by the défendant 
of the land was under and pursuant to the laws of the territory of 
of Washington authorizing railroad companies to appropriate land 
for right of way for railroad tracks. The suprême court said: 

"We hâve judicial knowledge that the authorlty of the territory to legislate 
in respect to the right of a territorial raiU-oad corporation to enter npou the 
publie lands of the United States was dcrived from the aet of congress entitled 
'An act granting railroads the right of way through the public lands of the 
United States,' approved Mareh 3, 1875 (18 Stat. 482), whereby the right of way 
through the public lands of the United States was granted to any railroad Com- 
pany duly organized under the laws of any state or ten-itory. ïhe plaintiff's 
complaint, tliorelore, discloses the case of a contest between a settler elaiming 
title under the laws of the United States and a railroad eompany claiining a 
right under an act of congress, and of such a case the circuit court for the 
district of Washington clearly had jurlsdiction. Doolan v. Carr, 125 U. S. 
618-620, 8 Sup. Ct. 1228; Cooke v. Avery, 147 U. S. 375, 13 Sup. Ct. 340." 

1 think it is impossible to distinguish the case just cited from 
the présent case, which présents a contest between piirties each 
elaiming the right to a pièce of government land under the laws of 
the United States, the application and true construction of which, 
if the averments of the présent bill be true, must détermine the 
rights of the respective parties. Moreover, the présent bill allèges 
that since the filing of the original bill the défendants, by force and 
violence and threats of bodily injury, hâve prevented the complain- 
ant and its predecessors in interest from doing further work or la- 
bor, or making further improvements, upon the claini in controversy, 
threatening to kill the servants, agents, and employés of the com- 
plainant if they shotdd attempt so to do. It further shows that the 
défendants hâve entered upon a portion of the disputed premises, 
and extracted large quantifies of oil therefrom, and are continuing 
to do so, and, unless prevented by the process of the court, will ex- 
tract ail of the oil it contains, and leave the land valueless. The 
court takes judicial knowledge of the fact that the laws of the United 
States require a certain amount of work to be done, or a certain 
amount of improvements to be made, upon the claim annually, as a 
condition to the acquiring of the government title. If it be true 
that the acts of the contesting parties are of such a nature as to 
prevent either from doing the work or making the improvements 
exacted by the law as a condition to the acquiring of the govern- 
ment title, it may very well be that the court should appoint a re- 
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ceiver of the disputed property, to the end tliat tlie required work 
be doue, or improvenients made, on behalf of the pai-ty to the eontro- 
versy who may ultimately be adjudged to be entitled to it. It is well 
settled that where application bas actually been made to the land 
office for the title to a mining claim, and a contest there arises, the 
circuit court of the United States bas original iurisdiction of it. 
Mining Co. v. Kutter, 31 C. C. A. 223, 87 Fed. 801, which case was 
approved, with emphasis, by the circuit court of appeals for this cir- 
cuit, at its last term, in the case of McFadden v. Milling Co. (C. C. A.) 
!)7 Fed. 670, and in such case it was further and again held that sucb 
actions are of an équitable nature. And as the right involved grows 
out of the laws of the United States, and out of those laws only, is 
not any party who properly allèges that he bas acquired such a right, 
and is désirons of periecting it, and of acquiring the land from the 
government, entitled to the protection of a fédéral court, if he shows 
that his rights are unlawfully interfered with? It seems clear to 
me that where, as hère, it is shown that the respective parties to the 
suit are making adverse claims to the same land under the laws of the 
United States, and that the proper détermination of those conflicting 
claims necessarily requires the application and construction of those 
laws, it is the duty of the court to entertain jurisdiction for that pur- 
pose, when properly invoked; and, baving jurisdiction for the pur- 
pose of settling the conflicting claims, it vvill, under well-settled 
principes of equity, entertain and détermine ail incidental questions 
between the respective parties growing out of those conflicting 
claims, including the granting of an injunction and the appointment 
of a receiver, where such a course is shown to be proper. 

The bill is not, in my opinion, multifarious, nor is there a mis- 
joinder of parties défendant. The demurrer to the aniended and sup- 
plemental bill is overruled, with leave to the défendants to answer it 
within 20 days. 



ADOtJE et al. v. STRAHAN et al. 
(Circuit Court, W. D. Arkansas, Texarkana Division. November 14, 1899.) 

1. EqUITÏ — JuKISDrCTION — QUIBTTNG TiTLE— RELIEF AT Law. 

A plaintiff out of possession of real estate, and holding the légal title 
thereto, eannot maintain a bill in eqiiitj' in the courts of the United States 
against a défendant in possession to ca.icel a tax deed regular on its face, 
aud which constitutes a cloud upon lils title, as the etïect would be to 
draw into a court of equity a controversy properly cognizable at law. 

2. Same — Ekforcisg Statk Statdte. 

Nor will a United States court enforce a statute of a state cnlarging tlie 
équitable jurisdiction of its courts, if such statute eontraveues the dis- 
tinction rigidly enforced in the courts of the United States between law and 
equity, or violâtes section 723 of the Revised Statutes of the tfnited States, 
which provides that suits in equity shall not be sustained in either of the 
courts of the United States when a plain, adéquate, and complète reinedy 
may be had at law, or if it violâtes the defendant's constitutlonal right to 
a trial by a jury. 
(Syllabus by the Court.) 

Mr. Cobb and L. A. Byrne, for plaintifïs. 
Williams & Arnold and Mr. Orr, for défendants. 
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ROGEIÎS, District Judge. Tliis bill was flled by the plaintiffs,/ 
who owned the property in controversy, against Kent Strahan, wiio 
was the purchaser at a tax sale, and Ike JJell, his tenant, to cancel 
a tax deed, regular on its face, which constitutes a cloud npon the 
title to the property, and for rents and profits. The bill shows on 
its face that the défendants are in possession of the property. 

On the very threshold we are met with the proposition of law as 
to whether or not a party out of possession of real estate, and hold- 
ing the légal title, can maintain a bill in a United States circuit 
court, against a person in possession, to cancel a tax deed regular on 
its face, and thereby remove a cloud from the légal title. In the 
case of Hudson v. Eandolph (5th Circuit) 23 U. S. App. 681, 13 C. O. 
A. 402, 66 Fed. 216, Judge Pardee delivering the opinion of the court, 
where a demurrer had been interposed to a bill of this character, said : 

"If the bill Is viewed purely as one brought by the holder of the légal title 
to real estate against parties in possession, to reeover possession, i with rents 
and profits, and ,tq remove elouds from title, the assignment o£ error is well 
taken. It has been settled since Hipp v. Babln, 19 How. 271, 15 L. Ed. 633, 
that the holder of a légal title cànnot màintàin an action to reeover possession 
of the property, although coupled With' a demand for an aceountlng as to rents 
and profits. It is also settled that the holder of a légal title, ont of possession, 
cannot ai|aintain a suit in equity; an, the courts of the TTnlted States, against one 
in possession, to reeover the property and to remove elouds from the title. 
Whitehead V. Shattuek, 138 U. S. 146, 11 Sur. Ct. 276, 3-i L. Ed. 873." 

See, also, Scott y. Neelv, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 
358; Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977, 37 L. Ed. 804. 

The same doctrine is held in the case of Davidson v. Oalkins (C. 
C.) 92 Fed. 230. 

Counsel for the plaintiffs insist that the case of Bich v. Braxton, 
158 U. S. 405, 15 Sup. Ct. 1006, 39 L. Ed. 1022, is authority in sup- 
port of the bill. The court thinks not. In that case the précise 
question was not presented at ail. Counsel also cite Holland v. 
Challen, 110 U. S. 15, 26, 3 Sup. Gt. 495, 28 L. Ed. 52, to the effect 
that United States courts of equity will respect state statutes en- 
larging équitable remédies. : Unquestionably that is true, but it is 
subject to the limitation that rights created by state statutes will 
not be administered if they conflict with the distinction strictly ob- 
served in said courts between law and equity, or if they contravene 
section 723 of the Kevised Statutes of the United States, which pro- 
vides that suits in equity shall not be sustained in either of the 
courts of the United States, where a plain, adéquate, and complète 
reniedy may be had at law, or if they violate the constitutional right 
of parties, in actions at law, of a. trial by jury. The conclusion of 
the court is that this court is wrthout jurisdiction. This conclusion 
renders it unnecessary to discuss any of the other questions raised 
on thè hearing, The bill will be dismissed, without préjudice. 
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KILGOTJR V. NATIONAL BANK OF PORT JBRVIS et al. 

(Circuit Court, S. D. New York. October 16, 1809.) 

EcjniTy Pkactick — Findings of Master. 

Tlie findings of a master on questions of fact will not be disturbed, 
uniess it is manifest upon the évidence that tliey are wrong. 

On Exception to Master's Keport. 

Wm. S. Bennett, for complainant. 
Lewis E. Carr, for défendants. 

WAUjACE, Circuit Judge. In disposing of the exceptions to the 
master's report, the principles of Judge Wheeler's décision (86 Fed. 
39), when ordering an interlocutory decree for the complainant, 
ought to be adhered to, but I haye encountered some embarrassment 
because of my uncertainty as to the précise scope of that décision. 
The decree adjudges merely that the compl«*;inant is entitled to a 
judicial statement of the sum actually due in equity, if any, from the 
complainant to the défendants, under the agreement of December 
14, 1894, "regardless of the releases therein," and orders a référence 
to the master to ascertain the amount, and does not otherwise dis- 
turb the agreement. 

When the agreement was made the défendants held in trust for 
the complainant, and as security for advances made to him by the 
bank, a considérable amount of real and personal property which had 
f ormerly belonged to the complainant, but had been sold under exécu- 
tions against him, and acquired at the sales by the défendants. Be- 
sides the property of which the trust estate consisted at that time, 
the défendants had held other real and personal property in trust for 
the complainant, had sold it, and had applied the proceeds towards 
the payment of the indebtedness owing the bank by the complainant ; 
but at the date of the agreement the trust estate then in the hands 
of the défendants consisted of the Parker Glen property (real and per- 
sonal), the Passaic property (real estate), and certain real estate in 
New York, and the défendants claimed that the complainant' s in- 
debtedness to the bank was approximately $59,000. By the agree- 
ment, the indebtedness was flxed at |61,938, including an advance of 
|2,100 thereafter to be made to the complainant by the défendants. 
The complainant covenanted to pay the amount in installments to 
the défendants, and release them from every liability growing ont of 
past transactions; and it was provided that the défendants should 
retain the title to the Passaic property until the indebtedness was 
wholly paid, should transfer the title of ail the rest of the trust estate 
to the complainant or his nominees, and that the complainant or his 
nominees should secure the payment of |20,000 of the indebtedness 
by a mortgage on the Parker Glen real estate, and of |5,000 by a 
mortgage on the New York real estate, the mortgages to be payable, 
as to principal and interest, at the specifled dates. Obviously, the 
agreement contemplated the tennination of the trust relations be- 
tween the parties, and that when it was performed by the défendants 
they should be thenceforth merely creditors of the complainant, hav- 



694 97 FEDERAL REPORTER. 

ing, as security for their debt, the two mortgages and the Passaic 
real estate. 

When the présent suit was brouglit, tlie terms of tliat agreement 
liad been fully carried ont on tlie part of the défendants. ïhey had 
conveyed and turned over to nominees of the complainant, for bis 
beneflt, ail the trust estate except the Passaic real estate. His 
nominees had executed the mortgages for |20,000 and |o,000. He 
had paid $12,000 upon his indebtédness to the bank. He had, how- 
ever, failed to pay an installment of $4,000 which had become due, 
and the interest payable by the terms of the mortgages was also in 
default. The object of the complainanfs bill was to set aside the 
mortgages, annul the title of the défendants to the Passaic property, 
and compel the défendants to account as though the agreement had 
never been made, upon the theory that when it was made he had fully 
paid his real indebtédness to the défendants, and was misled by their 
représentations as to the amount. 

Judge Wheeler's opinion treats the agreement as a security in the 
nature of a mortgage, "which may be redeemed although the law day 
ie past," and to be enforced only to the extent of the sum found to be 
owing the défendants after accounting for moneys and property of 
the complainant which had come to their hands. Eeading the de- 
cree in the light of the opinion, it appears that, while neither the 
agreement nor the mortgages are annuUed, it is the purpose of the 
decree not to permit them to be enforced beyond the amount of the 
real indebtédness of the complainant, and to permit the complainant, 
upon paying that indebtédness, to be restored to his position at the 
tlme of the agreement., He says: "When that sum is ascertained, 
the plaintiff seems to be entitled to a decree for rédemption." 

If this is a correct view of the décision, it would seem that the ac- 
counting before the master should hâve been conflned to ascertain- 
ing the indebtédness of the complainant to the défendants when the 
agreement of December 14, 1894, was made, as preliminary to a final 
decree directing the défendants, upon payment of the amount found 
due, to transfer to the complainant ail the property then in their 
hands, not, of course, including that subsequently transferred to 
him or for his beneflt pursuant to the agreement. Indeed, the inter- 
locutory decree, by its terms, confines the accounting to a statement 
of the sum actually due, "by reason of the matters and things alleged 
in the pleadings'^ ; thereby inferentially excluding an accounting in 
référence to transactidns arising after the bringing of the action. 
But the master, obviously acting with the concurrence of ail the 
parties, h&s extended the scope of the accounting, not only to include 
transactions which arose subséquent to the agreement, but also those 
which arose subséquent to the suit, and bas charged the défendants 
with 117,500 as thè value of the Parker Grlen property, which was sold 
on a foreclosure of the $20,000 mortgage, in December, 1896, pur- 
chased by the défendant Scott, and resold by him in February, 1898. 
The défendants, upon the argument of the exceptions in this court, 
acquiesced in the master's flnding upon this point. The complain- 
ant, however, insisted that the défendants should be charged with 
a much lârger sum as the value of that property, and for the 
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value of the use of the property inter médiate the purchase upon the 
foreclosure sale and the resale. As I do not regard either of thèse 
items as germane to the account, I cannot consider the exceptions of 
the défendants whieh relate to them, but, without passing upon tliem, 
will leave them to be disposed of by Judge Wheeler wlien the cause 
cornes before hiui for final deeree. For the same reasous, the same 
disposition will be made of the exceptions relating to the items for 
the Personal property at l'arker's Glen bought by the défendants of 
the vendees at exécution sales, and of the exceptions relating to 
the items for the l'assaie property. The exceptions to the.flndings 
of the master in regard to the Sliohola Glen property are based, I 
think, upon a niisconception of Judge Wheeler's opinion. That pro])- 
erty was at one time part of the trust estate. It had been sold by 
the défendants in 1S!)1 for the priée of $-8,500 (iess the amount of 
the pre-existing mortgages assunied by the purchasers), and the 
amount realized had been credited in account to the complaiuant, 
and the title transferred to the purchasers. The priée was a fair 
price at the time. ïhe complainant had acquiesced in the sale, and 
thenceforth no trust relation had existed between the complainant 
and the défendants in regard to that property. Subsequently thf; 
défendant iScott acqnired the property iigain at a judicial sal<\ not 
vvith any trust funds of the complainant. but b,v a i)urcha.'<e with his 
own funds, and thereafter lie sold the pi-operty agaiii at an ad'^ance. 
An expression in the opinion of Judge Wheeler iuiplies that the de- 
fendants are to account for the Shohola (jlen property upon the basis 
of the price realized at the later sale by Scott. No reason is stated 
vvhy they should account for this price; the o])inion does not inti- 
mate that the earlier sale was uufair or invalid; and it is doubtful 
W'hether Judge Wheeler regarded the later snle as made while the de- 
fendants were still trustées in respect to the pioperty, or whether lie 
supposed that there had been but one sale, and that the true amount 
of the purchase price at that sale had uot been allowed to the com- 
plainant in the account. ïhe master thought Judge Wheeler meant 
to treat the défendants as trustées at th(> time of the later sale; and 
upon tins theory lie not only charged them ui)on the basis of the price 
then realized, but also for the rents and profits of the property for 
a period intermediate the two sales. In this I differ with the master. 
As I understand the opinion, the learncd judge did uot inteiid to 
charge the défendants for the proceeds of a sale made by Scott after 
the trust relation had terminated. It seems reasonablc to infer that 
he overlooked the circunistance of the earlier sale, and intended to 
charge the défendants with the price realized at the later sale, be- 
cause he understood that to hâve been the only sale. It cannot be 
that he intended to décide that, after Scott had ceased to be a trustée 
in respect to the property. he was not at liberty to biiy it, and make 
a profit eut of it if he could. As to that property, tlie trust relation 
had been extinguished, and Scott was entitled to deal with it just as 
he wouM bave been if the trust relation had iiever existed. That tlu^ 
learned judge misapprehended the facts is ai)parent, because his opin- 
ion States that Scott bought the property at a judicial sale for ^2S,00(). 
and credited the complainant with the amount of the bid instead of 
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the price for which he sold it. In this view, tbe 2d, 5th, 8tli, 17th, 
and 30th exceptions of the complainant sliould be OTerniled, subject, 
however, to the reconsideration of Judge Wheeler at anal decree. 
The défendants excepted to the master's flndings, but upon the 
présent hearing hâve not insisted upon the exceptions. The other 
exceptions of the défendants relate to the flndings of the master as 
to items of the account in respect to which the évidence is conflicting. 
After examining the évidence with care, I cannot conclude that it 
does not justify the flndings; much less does it establish them to be 
clearly eri'oneous. Without entering upon an analysis, it sufQces to 
say that, so far as the case for the complainant rests upon his own 
testimony (and as to the most important items it rests wholly upon 
his testimony), that testimony is disparaged, if not quite discredited, 
l»y the admissions of the complainant at the time of making the agree- 
ment of December 14, 1894, and at the time of maliing the earlier 
agreement. As to thèse exceptions, the rule, therefore, should be 
applied that flndings of the master upon questions of fact are not to 
be disturbed, uniess it is manifest upon the évidence that they are 
wrong. 
An order may be entered in conformity with this opinion. 



SA^aNGS & LOAN SOC. et al. v. DAVIDSON et al. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1890.) 

No. 399. i 

1. Appeatj— Bbvikw— Nëobssitt of Assignments of Erboh. 

To eiititle an appellant to an examination by the circuit court of appeals 
of any question, he must file assignments of error presenting sucli qws- 
tion before the appeal is taken, as required by the rules. 

3 EQUtTY— CONFOKMITT OF RbT.IBP TO BiLL— SUFFICIENCY OF AVEIiMEKTS. 

Where the facts alleged in a bill and shown by the proofs establish a. 
trust, or the existence between the parties of fiduciary relations whieU eu- 
title the complainant to the relief prayed for, he is not debarrcd from such 
relief solely because lie did not, aver, as a légal conclusion, the exi.steucy 
of a trust or fiduciary relation arislng from such facts, but alleged au 
express trust. 

3. Review on Appeal — Questions of Fact— Piibsumption of Coei!ectnbss 

OF Decrbe. 

On appeal to the circuit court of appeals, the flndings and decree of a 
circuit court as to the facts are taken as presumptively correct, and, un- 
iess it clearly appears from the record that some mistake has been made in 
the considération of the évidence, the decree should not be disturbed. 

4. Equfty — Answbk as Evidence— Evidence to Ovebcomb. 

The rule that two vs^itnesses, or one witness and eorroborating circum- 
stances, are required to overcome a swom answer asserting a fact re- 
sponsively to the bill, does not apply where the reason upon which it is 
based fails, as when the answer is by a corporation, and is verifted by the 
oath of one who has no personal knowledge of such fact, or where, in 
case of an answer made by an Individual, his testimony as a witness 
shows that he did not hâve such personal knowledge, or is in conilict with 
the answer. 

5. Resulting Trust — Rights and Duties of Trustée — Disability to Acquire 

Adverse Title. 

Under the settled rule in California, established flrst by décision and 
later by statute, that where property is conveyed to one person, and tb-î 
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considération theretor is paid by or for another, a trust is presumed to 
resuit In favor of tlie person by or for whoin the payinent is made, and 
tinder the provisions of Clv. Code Cal. §§ 2229. 22v30, 22::!i. deflning tho 
rights and diities of trustées, wliere a banli loaned to a mortgagor a por- 
tion of tlie nioney re(iuired to redcem property froni a foreclosure sale, 
the remainder being furnished by the mortgagor, and the rédemption belng 
effected by aequiring the outstanding certifieato of sale, and causing the 
property to be conveyed to a représentative of the banlî, the banlî held 
the title as a trustée for the mortgagor, to whom it ^vas bound to the 
exercise of the utmost good faitli in deallng wlth the property, and it 
could not, without his knowledge, aequire outstanding titles and Inter- 
ests adversely to him and for its own beuefit, but such titles and inter- 
ests will be deemed to hâve been procured for his protection. 

6. C3AMB. 

Such case differs from an express passive trust, in whieh the trustée 
bas no duty to perform except to convey to a designated person a speci- 
fled title, in that the bank was vested by the conveyance w-ith the entir<» 
interest of the mortgagor in the property, whatever such interests might 
be, and the bank was bound to préserve such interest in good faith, and 
restore it on payment of its elaim, unimpaired by any hostile act of it& 
own. 

7. MORTGAGES — Rights Ixter Partes— Rtght of REDE,\fPTiOîf. 

Even eoneeding that the bank held tltlo to the ijroperty as mortgagee 
only, such relatiouship bound it to act with fairncss and good faitli to- 
wards the mortgagor, and it could not purchase an outstanding title, and 
hold it adversely to him, where it led, or designedlj^ permitted, him to 
believe that such title was acquired for his protection, and in such case 
he is entitled to redecm on reimbursing the bank for 'its expeuditures. 

8. Samb— Recoveky by Moktgaqkb of T.\xes Païd. 

In a suit by a mortgagor to redeem from a deed which was, in légal ef- 
fect, a mortgage, where, under the laws of the state, the mortgage and 
the equity of rédemption were taxable separately to the respective owners, 
but the mortgagee had procured the property to be assessed to itself as 
owner, and had paid the taxes thereon, it is entitled to recover from the 
mortgagor only so much of such taxes as were in excess of the amount 
jt should hâve paid on its security. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

John Garber and Eobert Y. Hayne, for appellants. 
Garret W. McEnerney and W. B. Treadwell, for appellees. 

Before GILBEET and E08S, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HATVTL/EY, District Judge. This is a suit in equity to redeem 
about 13,000 acres of land situate in Contra Costa county, Cal., Itnown 
as the "Los Meganos Eancho" or "Marsh Eancli." It has been linger- 
ing in the courts for many years. Tlie Mil of complaint was filed 
May 1, 1SS2. Tlie taking of testimony was contiuued from tinie to 
time, an î innumerable delays, from various causes, occurred be- 
fore the case was finally brought to trial. The circuit court deliv- 
ered an opinion therein on October ,3, 1893, in favor of complain- 
ants' right to redeem, and an accounting was then ordered. There- 
after, on Pebruary 23, 1897, a final decree was rendered (Sanford v. 
Society [C. C] 80 Fed, 54), from wliich the présent api)eal is taken. 
There are Cl) formai assignmeuts of error in the record, reduced to 
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11 in the brief of appellants, which really include every point em- 
braced in the formai assignmehts. 

The transactions ont of wliich the litigation arises date baclt to 
1871, and, in many respects, are complicated. The testimony upon 
several material points is decidedly confiicting. The record, as 
brought to this court, contains 2,689 printed pages, and the briefs 
of counsel cover, in addition thereto, 490 pages, and they cite nearly 
400 authorities in support of their respective contentions. The rec- 
ord shows that the suit was originally brought by Harriet A. Sau- 
ford and James T. Sanford, as complainants, against the Savings 
& Loan Society, Albert N. Drown, E. W. Burr, and George Mearns, 
as défendants. The death of some of the parties accounts for the 
change that bas been madè in the parties to tlie suit. 

The bill of complaint, among other things, aheges: That on No- 
vember 1, 1871, Charles P. Marsh and Alice F. Camron conveyed 
ninety-one undivided hundredths of tlie ranch in question to James 
T. Sanford. That a mortgage was given upon said land to secure 
the payment of certain promissory notes, amounting to $259,332.23. 
Tliat Sanford paid upon said notes and mortgage |92,539.44. That 
the mortgage was foreclosed, and property sold, under decree of fore- 
closure, January 26, 1875, to Marsh and Camron for |199,183.80. 
That prior to July 3, 1872, Sanford acquired the title to the nine un- 
divided hundredtlis of the property, and on tliat date conveyed to 
tlie Brentwood Coal Company, a corporation, the entire land. That 
the said corporation, oii May 10, 1873, executed and delivered to 
Sanford a mortgage of said land to secure the payment to him of 
the sum of |90,000. That on May 12, 1873, Sanford assigned this 
mortgage, and the debt thereby secured, to George S. Bowdoin, in 
trust to secure the payment of certain sums of money due to various 
creditors of Sanford. That on July 26, 1875, beiug the last day on 
which the premises sold under foreclosure could be redeemed, "San- 
ford throùgh and in the' name of said George S. Bowdoin, and said 
George S. Bowdoin for the use and beneflt of said James T. Sanford, 
did rede^m said mortgaged lands and premises" from the foreclosure 
sale; "said James T. Sanford furnishing $122,648.23 in gold coin 
of his own proper money, and |150,000 then and there by him bor- 
rowed of said défendant the Savings & Loan Society, for the pur- 
pose of making said rédemption." That, in order to secure the re- 
payment to the bank of the sum of $150,000 so borrowed, Sanford 
caused and procured said Bowdoin to assign the certificate of ré- 
demption to the défendant E. W. Burr. That on November 9, 1875, 
the sherilî, who made the foreclosure sale, conveyed to said Burr, 
as assignée of the certificate of rédemption, the property so sold 
and redeemed, being *Vioo of said ranch. That on July 29, 1881, 
by the procurement of Sanford, and for the purpose of better secur- 
ing said sum of $150,000, said Bowdoin executed and delivered to 
the défendant Albert N. Drown an assignment of said certificate of 
rédemption, and of ail rights accruing to him thereunder, and as- 
signed and transferred to the défendant George Mearns the mort- 
gage of the Brentwood Coal Compjiny which Sanford had thereto- 
fore assigned to said Bowdoin, in trust as above stated, and also 
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conveyed to the défendant Drown the */ioo part of said ranch, the 
title to whicli liad theretofore vested in him through Sanford, and 
also quitclaimed to said Drown ail his riglit, title, and interest of, 
in, and to the whole of said premises. Tliat the défendant Burr 
was the président of the défendant Savings & Loan Society. That 
the défendant Albert N. Drown was the attorney for said society, 
and the défendant George Mearns its searcher of records. That 
neither of them had any real interest in any of the assignments or 
conveyances, or paid any part of the money therefor, but that the 
same were taken and held by them, respectively, solely as security 
to the bank for the money advanced by it. That at varions times 
thereafter the bank, at the request of Sanford, and for his beneflt, 
purchased several outstanding titles created by Sanford in the prop- 
erty, some of which conveyances were made to the bank, and others 
to the other défendants, but for the beneflt of the bank. That ail 
of said purchases were made by tlie bank for the purpose of clearing 
Sanford's title, and were held by it only as security for the payment 
of the money so advanced by it. That no written évidence of the 
said indebtedness to the bank was ever given, but the money was 
advanced upon the understanding that the same was to bear interest 
at the rate of 1 per cent, per month. That in the month of March, 
1878, the bank agreed to reduce said rate of interest to 10 per cent, 
per annum. ï*hat on December 11, 187.5, Sanford conveyed the prop- 
erty to oue Harriet Sanford by a deed which, though absolute in 
form, was design ed by the parties thereto as a mortgage, to secure 
certain indebtedness due to said Harriet Sanford. That on October 
12, 1881, whatever titie was acquired by Harriet Sanford was then 
conveyed by her to Harriet A. Sanford. That from the fall of 
1876, up to November, 1878, Sanford was in the actual possession of 
the premises. That about the last-named date, at the request of the 
bank, he surrendered possession thereof to the bank, and it has ever 
since been, and still is, in possession of the same, and in receipt of 
the income arising therefrom. That up to September, 1881, the bank 
recognized the rights of the complainants, and admitted that it held 
possession of the lands, and of ail title thereto held by it in its 
name, or in the name of any one else for its beneflt, merely as se- 
curity to secure repayment of the indebtedness of Sanford to it. 
That about September, 1881, the bank for the flrst time ignored the 
rights of complainants, and refused to render an account to San- 
ford, of his indebtedness, or of the rents, issues, and profits of the 
property, or of the disbursements attending the same, or of any 
matter pertaining thereto, and then, for the flrst time, claimed to 
be the absolute owner of said property. That the bank has from 
time to time, in divers ways and manners. made advances for the ac- 
count of and to said Sanford, and made disbursements and assumed 
liabilities on his account, the amounts of which are unknown to 
complainants, and the bank has refused to render the same, or in 
any way to recognize his rights in the premises. The bill of com- 
plaint contains an offer to pay to the bank such sum as maj, upon 
a just and proper accounting, be ascertained to be due it, and 
prays that an accounting be taken of the amount due from the corn- 
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plainants, or either of them, to the bank; that it be adjudged that 
the défendants hold the land merely as security for the amount so 
due; that, upon pajTnent of such amount, the défendants be decreed 
to convey the premises to the complainant Haçriet A. Sanford, and 
to account for ail money realized from the rents, incomes, profits, 
or otherwise of the property^ and for gênerai relief. 

The answer is quite lengthy, It admits the deraignment of title, 
and of the making of most of the conveyances, but dénies the char- 
acter of some of them. It présents two material issues of fact: 
First, whether or not the rédemption made in the name of Bowdoin 
was made by or for Sanford, and whether or not the |150,0O0 loaned 
by the bank was loaned to Bowdoin or Sanford; second, whether 
or not the subséquent purchases by the bank were made for the 
beneflt of Sanford, or through his procurement, or were made in 
hostility to him. Upon the flrst of thèse issues the answer allèges 
that said rédemption was made by said Bowdoin with the sum of 
1121,928.27 "furnished by himself," and the further sum of |150,- 
ODO.Sé "then loaned and advanced to him by said Savings & Loan 
Society." The answer dénies that Bowdoin made said rédemption 
for the use or beneflt of Sanford, and allèges that the défendants 
hâve no knowledge or belief as to whether Sanford furnished to 
said Bowdoin any money so used in said rédemption, or whether 
he caused or procured Bowdoin to assign the certiflcate of rédemp- 
tion to Burr, and leaves complainants to make proof of those allé- 
gations. It admits that the assignment of the certiflcate of ré- 
demption to the défendant Burr was made "to secure the repay- 
ment to said Savings & Loan Society of said sum of |150,O90.34 so 
loaned and advanced by it to said George S. Bowdoin, and also to 
secure the payment by said Bowdoin to said Savings & Loan Society 
of interest on said last-named sum from said 26th day of July, 
1875, until paid, at the rate of 1 per cent, per month"; and, with 
référence to the conveyance by the sheriff, the answer allèges "that 
the said lands were so conveyed in order thereby to continue to 
said Savings & Loan Society the security granted by said assign- 
ment of said certiflcate of rédemption for the repayment by said 
George S. Bowdoin to said Savings & Loan Society of said sum 
of 1150,090.34 so loaned and advanced by it as af oresaid, and of 
the interest thereon agreed to be paid as hereinbefore stated, and 
that said Burr received and held the title to said lands vested in 
him by said sherift's deed for said last-mentioned purpose and for 
none other." Upon the second issue, the answer dénies that any 
of the subséquent purchases were made by the bank by the pro- 
curement of Sanford, or for his beneflt, but allèges that the same 
were made in hostility to him and to the whole world, and for the 
purpose of vesting absolute title in the bank, and that the bank 
did thereby acquire the complète, légal, and équitable title to the 
whole premises, subject to no claim on the part of any person. The 
answer dénies that Sanford surrendered possession to the bank at 
its request, but avers that, after the Eaton sale to the bank, he 
voluntarily removed, to avoid being dispossessed, and that ever 
since November 16, 1878, it has been in possession. 
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With référence to the value of tlie property, four apijarently dis- 
interested witnesses were examined by the complainants. One tes- 
tifled that its fair market value was $500,04)0, another placed it at 
1400,000, and the other two at $450,000. The défendants introdu- 
ced two witnesses, one an employé of the bank, who testifled tlie 
value to be |350,O00, and the other, a director of the bank, who 
placed it at |300,000. Thèse values were given principally — with- 
out référence to the coal deposits — as to its value for agricultural 
purposes. The decided weight of the testimony exceeds |400,000. 

The outstanding titles mentioned in the pleadings are: (1) Ou 
March 16, 1878, one F. W. Eaton obtained a judgment against San- 
ford for |17,932.15, under which there was an exécution sale of the 
"yioo of the ranch to one Jeremiah Miller, to whom the certiflcate 
of sale was given. On November 16, 1878, this certificate of sale 
was assigned by Miller to the Savings & Loan Society, and on No- 
vember 18, 1878, the sheriff's deed was made to the bank as the 
holder of said certificate. (2) In October, 1876, Sanford made a 
conveyance of ail liis right, title, and interest of "^/loo of said ranch 
to the firm of Richardson, Hill & Co., upon an agreement compli- 
cated in its character, but which, in effect. might be said to make 
the transaction a mortgage with power of sale, and the firm ad- 
vanced money to Sanford on this security, and subsequently, on 
March 24, 1879, conveyed the premises to the bank in assumed ex- 
ercise of the power of sale mentioned in the agreement. (3) On 
November 27, 1878, Russell F. Lord gave a quitclaim deed of his 
interest in the ranch to the bank in considération of |10,0O0. It 
does not appear that he ever had any title or any interest, except 
that of possession. (4) The bank purchased the Bowdoin interest 
or claim for |8,0O0. 

There was a claim of |30,000 by McAllister & Bergin, which San- 
ford testifled the bank was to compromise and settle. The bank 
did not procure this claim. The amount of the claims secured by 
the bank was about |122,000. They were purchased for less than 
150,000. Appellants contend that thèse outstanding titles and 
claims were bought in order to enable the bank to procure a clear 
title, and get possession of the property, so that it could put the 
Bame in marketable sliape and realize on it. 

The Brentwood Coal Company was a corporation organized for 
the purpose of developing and working the coal deposits on the 
Marsh ranch. Its principal stockholders were James T. Sanford 
and John F. Williams. In controversies and suits between them, 
it was claimed by Williams that he was the real owner of the 
property, and that Sanford was a mère mortgagee; and it is ar- 
gued by appellants that, while Sanford was the président and a di- 
rector of the corporation, he took advantage of his position, and 
committed a fraud upon Williams, in making the rédemption, and 
that under no circumstances is he entitled to recover herein, be- 
cause he does not corne into court with clean hands. To détermine 
this question would involve an extended examination of the évi- 
dence contained in the record and of the authorities bearing upon 
this subject. Neither the facts nor conclusions contended for by 
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appellants are clearly apparent by the record, and it îa strenuous- 
Ij contended by the appellees that the facta contained in the record 
clearly show that Sanford, at the time the rédemption was made, 
was not either the président or a director of the corporation, and 
that he was not guilty of any fraud, and took no undue or any ad- 
vantage of Williams in the premises. 

We décline to discuss this question, for several reasons: (1) Be- 
cause there was no issue upon this question presented by the answer. 
This might hâve been cured by a timely amendment, if there were any 
facts that would sustain it. (2) The record does not show that this 
point was made or relied upon in the court below. (3) There is no 
assignment of error which présents this point for the considération 
of this court, and there is no "plain error not assigned" which would 
authorize this court to notice it. (Rule 11 of this court, 32 C. 0. A. 
Ixxxviii.) The necessity of having aasignments of error filed before 
the appeal is taJien, in order to authorize the examination of any ques- 
tion, is fully and clearly stated by this court in Lloyd v. Chapman, 35 
O. 0. A. 474, 93 Fed. 599. We adhère to the views therein expressed. 

Appellants contend that the questions as to whether there were any 
trust or flduciary relations existing between the parties, or any fraud, 
oppression, or unfairness on the part of the bank in any of the trans- 
actions, cannot be considered by this court, because the bill of com- 
plaint does not contain any averment which présents thèse questions; 
andj in this connection, they call the court's attention to the fact that 
the bill does not allège that the purchase by the bank of the outstand- 
ing titles was "wrongful, or in any way in violation of âny trust; on 
the contrary,the bill charges that itwas by Sanford's procurement." 
This point does not seem to hâve been raised in the court below, and 
is not speciâed as error in any of the numerous assignments made by 
appellants. But the learned counsel bave so intèrwoven this objec- 
tion into their arguments in discussing the merits that, in connection 
therewith and as a part thereof, we bave deeraed it proper to consider 
the questions in relation to the position taken by counsel that the 
appellees cannot recover herein in any event, except upon positive, 
direct, clear, and conclusive évidence of an express agreement be- 
tween Sanford and Burr that the purchases were made by the bank 
for Sanford's benefit. 

As to this position, we are of opinion, after a careful examination 
of ail the numerous authorities cited by counsel, that the statute of 
frauds bas no application to this case, and that itwas not error to 
admit paroi évidence in order to establish the facts in relation to the 
true character of the various transactions between the parties. Thé 
gênerai rule is well settled in equity that a decree must conform to 
the bill, and be warranted by ît,both in the relief and in the grounds 
of relief; that relief not embraced in the prayer of the bill cannot be 
decreed, nor can the relief asked for be granted upon grounds not dis- 
closed by the bill. In the présent case, the prayer of the bill is cer- 
tainly broad enough to warrant a decree wîthout any proof as to an 
express agreement. It is true that it is alleged in the bOl that the 
titles and claims were procured by the bank for the benefit of Sanford. 
Upon the trial Sanford so testified, and the court so founoi. But it 
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does net by any means follow tliat the appellees would hâve no right 
to redeem in the event this court should conclude that there was no 
positive agreement between the parties to that effect We do not 
understand that it is ever absolutely necessary to set forth in a plead- 
ing the légal conclusions to be drawn froin the statement of the 
facts concerning any given transaction, or to anticipate the grounds 
of défense. The facts upon which the pleader relies should be stated 
in the bill in a clear, plain. and concise manner, without argument 
or averraents as to the conclusions to be drawn therefrom. The bill 
of complaint in this case sets forth the essential facts as to ail of the 
transactions between the parties concerning the loan made to San- 
ford by the bank, and the acquisition of the titles by the bank to the 
Marsh ranch as security therefor, as well as in relation to the pur- 
chase of the outstanding titles. If, therefore, regardless of the ques- 
tion whether there was an express agreement as to tlie purchase of 
the outstanding titles, the other facts stated in the bill, and proofs 
established at the trial, show that any trust or flduciary relations 
existed between the parties by virtue of such transactions, the com- 
plainants would be entitled to relief, although the words "trust" or 
"flduciary" or "unfairness" are not mentioned in the bill. 

In Texas v. Hardenberg, 10 Wall. 68, 85, it was claimed by counsel 
that the défendant could not, under the pleadings, be held to account 
for the proceeds of certain bonds which came into his possession, 
because the bill only prayed for relief by injunction against his receiv- 
ing payment of the bonds. Chief Justice Chase, after announcing 
the gênerai rule "that no relief can be granted under the gênerai 
prayer, exçept such as is agreeable to the case made by the bill," and 
referring to the principal object of the bill, said: 

"It may be admitted that thèse allégations and interrogatorles do not assert 
tlie right of the complainant to the proceeds with absolute directness and dis- 
tinctness. The bill might tiave been better drawn. But we think it would 
savor of extrême technicality to refuse to see in the bill enough in relation to 
the proceeds of the bonds to warrant relief in this respect under the gênerai 
prayer." 

In Crawford v. Moore (C. C.) 28 Fed. 824, 827, the principles con- 
tended for by the respondents were similar to those urged hère. It 
was there argued that the complainants had failed to make out the 
case stated in their bill, which was claimed to rest alone upon the 
averraents of a trust, and that, inasmuch as the proofs at the trial 
negatived thèse averraents, the suit should be dismissed for want of 
any averraents in the bill to support the case attempted to be made by 
the évidence. The court said: 

"The rule that the proof and the pleadings must correspond is a familiar 
one, but it Is to be applied equitably, and not rigidly, espeeially when it is 
appealed to on behalf of a party having, al! the time of the progress of the 
cause, the facts in fuU possession, and therefore not misled by a pleading 
which, although inaccurate or mistaken as to soine of the détails, yet con- 
tains averments sutticicnt to support a daim for the relief prayed for." 

The decree in this case was affirmed bv the suprême court in Moore 
V. Crawford, 1.30 U. S. 122, 142, 9 Sup. Ct. 447. 

From the views we take of this case, there will be no necessity for 
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any separate discussion of the rights acquired by the bank under tlie 
différent interests in the ranch, to wit, "Vioo and Vioo. 

Counsel for appellants do not deny the gênerai proposition that, 
when the title to property is taken in the name of one person and the 
considération is paid by another, a resulting trust arises in favor of 
the person who paid the considération. Their contention is that the 
bank never agreed to buy in the outstanding titles for the beneflt of 
Sanford; that the case stands precisely in the condition of an ordi- 
nary mortgage given as a mère security; that, as a mortgagee out of 
possession, the bank had the right to buy in the outstanding titles for 
its own beneflt; that the purchase by it of such incumbrances is 
unfettered by any inhibition which exists against purchases by active 
trustées and parties standing in flduciary relations. Their position 
is clearly, tersely, and correctly stated in their brief, After making 
a synopsis of the pleadings, they say: 

"From the foregoing it will be perceived that the défense does not rest upon 
any assertion of right under the rédemption of July 28, 1875, for the défendants 
admit that whatever transfers the Savings & Loan Society reoeived by virtue 
of that t-ransaction were as security for the loan of $150,000; the only con- 
troversy in that regard being as to whether said loan was made to Sanford, 
as alleged in the bill, or to George S. Bowdoin, as averred in the answer, 
which is immaterial, exeept in so far as it has a bearing upon the question of 
the right of the society to acquire the subséquent titles for Its own interests. 
The défense rests upon the titles subsequently acquired, the main controversy 
being as to whether, as amatter of fact, such titles were acquired as further 
security for said loan, and, for the benefit ot Sanford, as asserted by the bill, 
or independently of him, and for the sole interest of the Savings & Loan So- 
ciety, as stated in the answer." 

The arguments of counsel upon both sides were made in a double 
capacity: (1) Upon the facts as claimed by them, and (2) upon the 
facts as contended for by the opposite party; their respective conten- 
tions being that upon either theory they are entitled to a decree. 

With référence to the flrst question, the évidence clearly shows that 
the rédemption was made in thé name of Bowdoin for the beneflt of 
Sanford. It shows, beyond question, that the loan of $150,000 made 
by the bank was procured by Sanford for his own benefit, and that 
the remaining sum of |121,928.27 necessary to complète the rédemp- 
tion was furnished by Sanford. Sanford testified that in March, 1875, 
Mr. Burr promised to loan him |130,000 on the ranch towards the 
rédemption on the foreclosure sale; that after he went to New York 
the loan &f $150,000 was obtained from the bank thrpugh his repré- 
sentative, Mr. Eaton. F. W. Eaton testified that, with the assistance 
of S. A. Sharp, he borrowed the $150,000 from the bank-for Sanford. 
The report of the committee of directors on loan to Sanford, June 4, 

1875, is as follows: "Eeport of committee on application No. ; 

James T. Sanford, of N. Y., by Eaton, of S. F., $200,000. 

years, at p. et. p. yr. Security: Note of S.'d, and deed of trust of 
Rancho Los Meganos. Dr. John Marsh, confirmée in Contra Costa 
Co., of 13,306 acres, rated as follows by Mr. Sinclair." Tlien, after 
giving the value of the land at $256,000, and a statement as to the 
condition and character of the land, it concludes as follows: 'llence 
I cannot doubt that there is ample security for a loan of $150,000, 
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and recommend it. E. F. Nortliam, Com'r." In tlie minutes of tlie 
board of directors of tlie bank, June 4, 1875, tlie followmg entiy was 
made: "The committee, on the application by Mr. Sanford for a loan 
on the Marsh Eanch, recommended a loan of |150,000. On motion, 
the report was received, and reoommendation adopted." Cyrus W. 
Carmany, cashier of the bank, after reading this entry, testifled that: 

"The Mr. Sanford there referred to is James T. Sanford, eomplainant in this 
suit. * * * The appUcation entertained on June 4, 1875, for the loan of 
$150,000, was the application of Mr. Sanford, as sliown in the entry in the 
minutes whieh has heen read. * * * The $150,oœ referred to in that ap- 
pli(!ation is the same $150,000 to whieh I hâve referred in speaking of the 
moneys advaneed towards the rédemption from the Marsh foreclosure. 

* * * It was by the direction of Mr. Burr that the loan of §150,000 made 
to Mr. Sanford, as mentioued in the entry of the minutes on June 4, 1875, was 
entered in our books undor the title of loan 5714. in the name of G. S. Bowdoin. 

* * * Q. Hâve you always trcated with Sanford in référence to that trans- 
action as his loan? A. Yes, sir. Q. And has not that been the case, Mr. 
Carmany. from the time of the return of Sanford to the state in 1875 or 1870, 
that the loan was treated as his loan? A. As Sanford's loan? Yes, sir." 

Mr. Bowdoin, in reply to questions upon this point, answered as 

follows: 

"Q. In whose name was the property redeemed? A. It was redeemed in 
my name. Q. Did you furnish the money with whieh the rédemption was 
made? A. I did not.' Q. Did you borrow the money for the purpose of makinjr 
the rédemption? A. I did not. * * * Q. Did you authorize the borrowiiiK 
of any money from the Savings & Loan Society for tlie purpose of making this 
rédemption? A. I did not in any way, shape, or manner. Q. Did you author- 
ize the borrowing of any money from any person or corporation for the purpose 
of making this rédemption? A. I did not." 

Upon his cross-examination he answered as follows: 

"Q. How, then, are we to undersiand your statement that you did not fur- 
nish the money with whieh the rédemption was made? A. I was informed by 
my attorney, Mr. Lyon, that if I would authorize the rédemption of the 
property Mr. Sanford would in some way or other furnish the requisite amount 
of money, and that it was for my interest to do so, as, in the event of Mr. San- 
ford's making anything more out of the property, it would Inure to the beneflt 
of those I represented." 

The record shows that Mr. Burr knew ail about the loan. He knew 
that Sanford was the person who procured the loan from the bank, 
and that the loan was obtained for the express purpose of making the 
rédemption. He had several conversations with Sanford in relation 
thereto. He knew that the property was examined by some of the 
directors of the bank, and by a commissioner, to ascertain its condi- 
tion and report its value. He had himself visited the premises with 
that object in view. He did not know Bowdoin, and had never con- 
versed with him upon the subject. His testimony to the effect that 
the bank, in the niatter of the loan for the purpose of rédemp- 
tion, was dealing with Bowdoin, while true in a limited sensé, falls 
far short of explaining the whole story. The fact is, and Burr knew 
it, that Bowdoin's name was merely used in the transactions for the 
purpose of transmitting the title to the bank for the beneflt of San- 
ford. It would be useless to quote or refer to any further testimony 
upon this point, or any testimony relative to the balance of the money 
97 F.^5 
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haring been furnished by Sanford. It is enough to say that the tes- 
timony upon both thèse points is conclusire. 

The testimony as to whether the bank, through Sanford, procured 
the subséquent titles, as alleged in the bill of complaint, for the 
purpose of protecting its title to the property, and for no other 
purpose, or whether thèse outstanding titles or claims were bought 
by the bank in open hostility to Sanford, as alleged in the answer, 
is in many respects conflicting. The court below, without any re- 
view of the testimony, expressed the opinion that the prépondér- 
ance of the testimony was in favor of complainants' contention. 
Preliminary to any discussion of the testimony upon this point, it 
is urged by appellees that the conclusions arrived at by the circuit 
court should prevail, unless the record clearly shows that the évi- 
dence unmistakably establishes the contrary. The consensus of 
the opinions of the Judges of the court of appeals in the various 
circuits is to the effect that, in determining this question, the flnd- 
ings and decree of the circuit court must be taken as presumptive- 
ly correct, and, unless it clearly appears from the record that some 
mistake has been made in the considération of the évidence, the 
decree should not be disturbed. Such was the expression of this 
court in Tate v. Holmes, 22 C. G. A. 466, 76 Fed. 664, 607. 

Substantially the same views hâve been frequently announced 
by the suprême court. A review of the authorities is unnecessary, 
because the contention of appellants is that the conclusion of the 
circuit court upon the évidence is plainly and manifestly errone- 
ous, and that the great weight of the évidence clearly preponder- 
ates in favor of the views for which they contend, and, in support 
of their contention, it is clairaed that the testimony on behalf of 
the appellees rests solely upon the testimony of one witness (San- 
ford), and it therefore invokes the rule, frequently announced in 
equity, that, complainants having required and obtained an answer 
under oath, they must overcome such answer by the satisfactory 
testimony of two witnesses, or of one witness and such corroborat- 
ing circumstances as are équivalent to the testimony of another 
witness. But this rule can only be relied upon where there is a 
direct, positive, and unequivocal déniai in the answer of the allé- 
gations in the bill which the défendants are called upon to answer. 
It does not apply to allégations in an answer made solely upon in- 
formation or belief, nor to averments made without knowledge of 
the facts, for the mère purpose of compelling the complainants to 
make some proof in regard thereto. Blair v. Silver Peak Mines (O. 
C.) 93 Fed. 332, 334; Earle v. Publishing Co. (C. C.) 95 Fed. 544, 548; 
Reigel v. Insurance Co., 153 Pa. St. 134, 143, 26 Atl. 1O70. 

Going back to the early cases, we flnd certain principles which 
are necessary to be observed in the application of the rule to the 
présent case. 

In Olarke's Ex'rs v. Van Riemsdyk, 9 Cranch, 153, 160, the court 
said: 

"The gênerai rule that either two witnesses, or one witness, with probable 
circumstances, wili be required to outwelgh an answer asserting a fiict respon- 
sively to a bill, is admitted. The reaaon upon which the rule stauds is this: 
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The plaintiff calls upon the défendant to answer an allégation he makes, and 
thereby admits the answer to be évidence. If It is testimony, It is equal 
to the testimony of any other witness; and, as the plaintiff cannot prevail 
If the balance of proof be not in his favor, he must hâve circumstances in 
addition to his single witness, In order to turn the balance. But certainly 
there may be évidence arising from circumstances stronger than the testimony 
of any single witness. ïhe weight of an answer must also, from the nature 
of évidence, dépend, in some degree, on the fact stated. If a défendant asserts 
a fact which is not and cannot be within his own knowledge, the nature of his 
testimony cannot be changed by the positiveness of his assertion. The strength 
of his belief may hâve betrayed him into a mode of expression of which he 
was not fuliy apprised." 

In Carpenter v. Insurance Ce, i How. 18.5, 218, the court said: 

"Where an answer is responsive to a bill, and, like this, dénies a fact un- 
equivocally and under oath, it must in most cases be proved, not only by the 
testimony of one witness, so as to neutralize that déniai and oath, but by some 
additional évidence, in order to turn the scale for the plaintiff. * * * ïhe 
additional évidence must be a second witness or very strong circmnstances." 

The issue involved in the présent case does not rest alone upon 
the testimony of Sanford. There are other witnesses and innu- 
merable circumstances in addition to his positive testimony that 
tend directly to sustain the contention of appellees. Thèse cir- 
cumstances amount to more than the testimony of any single wit- 
ness. Upon this point alone the facts are sufflcient to take the 
case out of the rule ; or, more properly speaking, the appellees hâve 
brought the case within the rule, and hâve overcome the weight 
which should be given to the averments in the answer, by produ- 
cing one witness, and circumstances, exhibits, and facts more than 
the équivalent of another witness. Eut there are other, and per- 
haps stronger, reasons why the rule sought to be applied cannot 
be held controlling in the présent case. The vérification to the an- 
swer upon the part of the bank was made by Carmany, who was its 
cashier. It was verifled by Burr, Mearns, and Drown, for them- 
selves. When an afîidavit is made on behalf of a corporation, it 
does not necessarily follow that ail the allégations contained in 
the answer are within the knowledge of the individual person who 
makes the affidavit. 

In Story, Eq. PI. § 849a, note b, it is said that: 

"An answer upon oath is not évidence for tlie défendant, which must be 
overcome by two witnesses, in the foUowing cases: * * * (5) when the 
answer itself shows, or it is apparent from the defendant's situation or condi- 
tion, that, though the answer is positive, he swears to matters of which he 
could not hâve personal knowledge." 

See, also, Berry v. Sawver (C. C.) 19 Fed. 287, 290; Garrow v. 
Carpenter, 1 Port. (Ala.) 359, 373; Adams, Eq. 363; 1 Enc. PL & 
Prac. 947, and authorities there cited. 

The testimony of Mr. Carmany clearly shows that he had no Per- 
sonal knowledge of many of the transactions which Sanford tes- 
tifles occurred between himself and Mr. Burr, the président, and 
Mr. Drown, the attorney, of the bank. In the very nature of his 
position as cashier, his knowledge is conflned and liraited to such 
jnatters as the entries in the bank's books and minutes of the board 
of directors would show, and in his testimony he states that most 
of the transactions were conducted by Mr. Burr, and that the busi- 
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ness was of sucli a character as came witliin the oificial duties of 
the président of the bank to transact. Among other things, he 
said: 

"While président of the bank, Mr. Biirr was in the habit of talcing ail the 
applications for loans, and, whenever there was any consultation with regard 
to the business of the bant, he attended to it. * * * He directed the 
business of the banli. * * * You might say that, substantially, Mr. Burr 
ran the bank while he was presideat. » • * i personally took no part in 
or about the negotiations of tliat loan (?150,000 loan to Sanford), or anything 
conaected wlth it. * * * Those are matters which Mr. Burr determined. 

* * * He was the one who governed and directed with regard to that. It 
was by the direction of Mr. Burr tbat the loan of $150,000 made to Mr. San- 
ford, as mentioned in the entry of the minutes of June 4, 1875, was entered 
In-our books under the title of loan 5,714, in the name of 6. S. Bowdoin." 

Speaking of the entries made in the books concerning the 
amounts paid by the bank in the purchase of the outstanding titles, 
this witness said: 

"With référence to varlous Items of money paid, concerning which I hâve 
spoken in my testimony, I speak from the entries appearing in our books 
and the Touchers introduced in évidence. I, personally, did not give any (ac- 
tions in regard to any payments. Those were directed by the président. iie 
negotiations of the transactions themselves were ail conducted by Mr. Burr, 
and I attended to the payments, and to the making of the entries in the books, 
in accordance wlth his directions. Personally, I took no part in the negotia- 
tions myself." 

Moreover, appellants did not rely upon their answer. Carmany, 
Burr, and Drown went upon the witness stand, and were sworn 
and examined in regard to the varions transactions. It is earnest- 
ly argued by appellees that the testimony of thèse witnesses, when 
properly digested, analyzed by judicial tests, and weighed by légal 
scales, amounts to a déniai of the averments in the answer. It is 
undoubtedly true that an answer may be overcome by the testi- 
mony of the witness who verifled it, or by the testimony of the 
other défendants testifying in their own behalf or on behalf of the 
other défendants. 

In Morris V. White, 36 N. J. Eq. 324, 329, the court said: 

"The rule applies where the reason for it is f ound. The reason for the 
adoption of this rule by courts of equity is because, there being a single dépo- 
sition only against the oath of the défendant in his answer, tlie déniai of facts 
in the answer is equally strong with the affirmation of them by the déposition. 

* * * This rule has been referred to the équitable principle on which it 
Is grounded, namely, the equal rlght to crédit which a défendant may claim 
when his oath, positively, clearly, and precisely given, and consequently sub- 
jecting him to the penalty of perjury, is opposed to the oath of a single wit- 
ness. But, when the witness who opposes the answer is the défendant himself, 
the reason of the rule fails." 

Mueh of the évidence given by Sanford is positively denied by 
Burr and Drown in their examination in chief. Among other things, 
Burr testilied that ail the negotiations and purchases of the out- 
standing titles were kept quiet as a matter of policy, and so managed 
that Sanford had no knowledge of the transactions; that the pur- 
chases were ail made in hostility to Sanford. While denying the 
truth of many of the statements made by Burr, appellees confidently 
assert that "the admissions of Mr. Burr, distinctly made upon the 
stand, are suflflcient to establish the truth of Mr. Sanford's testimony 
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in that behalf." Especial stress is laid upon thé proposition that, 
conceding the facts to be as claimed by appellants, tliat the bank 
bought in tlie outstanding titles without any express agreement 
with Sanford that he should hâve anj beneflt therefrom, and that 
ail the purchases were really made in liostility to him, it is manifest 
from the testimony of Mr. Burr that he allowed Sanford to believe 
that the banlv was making thèse purchases under some arrange- 
ment Avith him. If this be true, it adds a strong link in the chain 
of évidence, which tends to show that in whatever relation the bank 
may flnally be placed by the court, whether as a trustée or a mort- 
gagee, it was not at ail times acting "in good faith" towards San- 
ford. In the considération of Burr's testimony upon this point, it 
must constantly be kept in mind that he knew that in making the 
loan of $150,000 he was dealing with Sanford in the name of Bow- 
doin. In the light of this situation, we will examine his testimony 
in relation to the purchases of the outstanding titles and claims 
against Sanford. 

In weighing the testimony, we hâve not overlooked the fact of the 
deep Personal interest of both sides. It may be presumed that the 
principal witnesses were naturally inclined to tell their story most 
favorably to themselves. A little coloring, hère and there, is liable 
to convey différent impressions, soraetimes false oncs, and it re- 
quires much time, deliberate thought, and careful considération upon 
the part of the court, as well as of counsel, to discover the truth, 
which is the object, end, and aim of ail judicial investigations. Most 
of the évidence contained in the voluminous record centers around 
the testimony of Sanford upon one side and Burr upon the other. 
Tlie testimony of Mr. Burr is in many respects su])ported by the 
testimony of Mr. Urown, who was tiie attorney for the bank. They 
both déclare, in positive terms, that there was never any agreement 
between them or the bank witli Sanford that the outstanding claims 
and titles were procured at the request of, or for the beneflt of, 
Sanford. But, while their testimony is positive in that direction, 
it appears very clearly that their conduct and action was such as to 
lead Mr, Sanford to believe that they were acting for him, for the 
purpose of protecting his interests as well as their own. /ilthough 
claiming to hâve bought the titles in hostility to Sanford, a careful 
perusal of the whole testimony unmistaluibly shows that they scru- 
pulously withlield from Sanford any information fhat such was their 
object and purpose. The facts in this regard are permeated through- 
out the entire record of Burr's testimony, and can only be gleaaed, 
with entire satisfaction, from the perusal of the whole thereof. A 
statement in narrative form would be inadéquate to convey the full 
force and effect of his testimony. It requires the questions as well 
as the answers. A brief quotation must, however, suffîce for the 
purposes of this opinion. In answer to questions upon his cross- 
examination, Burr testified as foUows: 

"Q. I again ask you if the truth, in fact, concerning thèse payments, be 
not that they were thus paid by the banli because of, and in accordance with, 
an understanding had with Mr. .Sanford on tlie sub.ject. A. Not at ail; but 
hostile to Mr. Sanford,— in opposition to Jlr. Sanford entirely; ail about that 
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tlme, for about six or seven months, the negotlations were without hls knowl- 
edge. Q. Do you mean to say that you were then at war with Mr. Sanford? 
A. No; I mean to say that Mr. Sanford had flddled around, and had so many 
projects where he was golng to do great things that he never did, that the 
bank had got tired of havlng any talks with him. He came in there ail the 
time, and always had some new project— some new plan— that he had seen 
that would relieve hlm, and put him back the owner of that ranch. Q. Well, 
seemingly, however, he had some plan to get you to pay thèse debts? A. Yes, 
sir. Q. And you did pay them? A. Yes, sir. • * * Q. I wiU ask you if 
the moneys pald to Liord in settlement, as appears by the papers in évidence 
îiere, were not paid merely for the purpose of getting possession of the prop- 
erty, whlch the bank could hâve easily secured through a writ of assistance 
from the court in which the mortgage was foreclosed, but because there was 
an understanding, or an informai talk, as you call it, between yourself and 
Mr. Sanford, according to which Lord was to be settled with, and the moneys 
paid in such settlement, upon final settlement of the $150,000, should be reim- 
bursed to the bank. A. I don't remember any understanding with Mr. Sanford, 
or any settlement with Mr. Lord,' except as Is in this paper, a copy of which 
appears in the testimony of Mr. Carmany. Q. Do you undertake to deny that 
there was such informai understanding between you and Mr. Sanford? A. I 
don't deny it, but I don't remember of it. * * * Q. Mr. Burr, hâve you 
any doubt that the bank was not getting anything from the Marsh ranch, either 
by way of interest, or by way of rent, or in any other way, from the time pay- 
ment of interest stopped on the Bowdoin loan up to the 14th of December, 
1878? * * • A. If that was the fact, I hâve no recollection of it that it 
was the fact or that it was not the fact. Q. Well, now, Mr. Burr, isn't it a 
little strange that you would not hâve some recollection of a matter like tliat? 
A. No; for this reason: the bank felt perfectly secure in this loan, that it was 
accumulatlng satisfactorily, and there was no appréhension to cause them to be 
disturbed. If anything came in, they took it, and, if it didn't, they did not. 
♦ ♦ * The security was so abundant that there was no uneaslness felt 
about It. ■► • *" 

During his examination Burr was shown complainants' ExLibit 
Q, which was an agreement between one Grumauer, of the flrst 
part, and Sanford, of the second part, relative to the sale by San- 
ford of two lots to Grumauer in Brentwood, dated October 16, 1878, 
wherein G-. agreed to "deliver at the oflBce of the Savings & Loan 
Society in San Francisco, for the use and beneflt of the party of 
the second part [Sanford], the principal sum of |250," at certain 
times. Indorsed upon the back of this agreement is, "|50, rec'd 
Oct. 16, 1878, fifty dollars. E. W. Burr." Mr. Burr acknowledged 
the receipt of this money. 

"Q. Didn't you receive it on the purchase price of the property described 
in that document? A. I could not go back that far, and say. * * * Q. 
Mr. Burr, evidently Mr. Sanford was in communication with you in connec- 
tion with the property? A. Mr. Sanford was then on the ranch, and we were 
preparing to move on his works, and the next month we did. Q. Do you mean 
to say, Mr. Burr, that while you were were holding friendly relations with 
Mr. Sanford, and communicating with hlm in respect to the disposition of this 
property, as this document Exhibit Q would imply, you were secretly maturing 
some scheme by which he would be swept out of ail hls rights in the prop- 
erty? A. No, sir; we were quietly proceeding to get Mr. Lord and Mr. Eaton 
out of the way, without consulting Mr. Sanford, and in a few days it was 
consummated, and then thèse payments were made. Q. Do you mean to say 
that thèse proceedings were hostile to Mr. Sanford, and that he so understood 
It? A. I mean to say that they were hostile, and were done without his 
knowledge. Q. That is, while you were in friendly treaty with him, you were 
quietly maturing and carrying out a plan under which he would be stripped 
of ail Mb rights in the property,— is that it? A. We were under no treaty with 
him, or under no arrangement. ♦ * ♦ Q. You gave him no reason to be- 



SAVIXGS & LOAN SOC. V. DAViDSON. 711 

lieve that j'on wei'e acting in auy waj' hostile to his interest, did you? A. We 
had no reasou to do tliat. Q. WoU. as a matter of fact, you didn't do so? A. 
No, sir; as a matter of fact, we did not do it. Q. You never did or said any- 
tliing to bim to let him believe that you were acting in hostility to his interests, 
did you, Mr. Burr? A. I had no occasion to. Q. Well, I don't asli you about 
'any occasion to.' I aslv you about facts. A. Well, I had nothing to do with 
it, and it wa.9u't in my lîands. * * * Q. You never said or did anything 
to let Mr. Sanford believe or thinli that you were doing anything hostile to his 
interests, did you? A. I didn't consider he had any iuterest." 

With référence to tlie laying out and platting the town of Breiit- 

wood: 

"Q. Didn't Mr. Sanford eniploy, and did not you pay for, the surv<>yor for 
layiug it out? A. Yes, sir; paid the surveyor, but I don't know who eniployed 
him. Q. ^A'asn't it Mr. Sanford who employed him? A. I don't know. We 
did not pay Mr. Sanford; we paid the surveyor. Q. Didn't you pay hiru on the 
order of Mr. Sanford? A. I don't know; you will hâve to find that out. 
* * '* Q. Mr. Burr, in speaking of what took place about the settlement 
with Lord and with Eaton, you say that it was ail conducted quietly, and with- 
out the knowledge of Mr. Sanford, and I would like to know wUat was the 
occasion of withholding knowledge of it from Mr. Sanford. A. It was in the 
hands of Mr. Drown, and he advised that I should not malîe any connnunication 
to Mr. Sanford about it; it did not coneern him at ail. Q. You say that about 
that time, for about six or seven months, the negotiations were without hia 
knowledge, and elsewhere you say that we kept quiet 'as a matter of policy'j 
what was the policy to be subserved, or what was the occasion of keeping it 
from Mr. Sanford ? A. To avoid any more obstructions in the obtaining of the 
quiet possession of the property. Q. How did you apprehend that Mr. Sanford 
could throw any obstacles in the way of the bank getting possession, if he had 
desired? A. Well, he might hâve made common cause with Mr. Eaton and 
Mr. Lord, As Mr. Lord was in possession, he might hâve made us a great 
deal of difficulty. Q. Tou at that time, Mr. Burr, held the sheriff's deed un- 
der the decree of foreelosure, to which Mr. Sanford was a party, and on appli- 
cation to that court, under the terms of its decree, as well as the well-settled 
rules of law, could hâve been placed in possession on summary application. 
How, theu, could Mr. Sanford hâve made any ti'ouble or interposed any obsta- 
cle to the bank getting possession of the property, assuming that there were 
no arrangements between the bank and Mr. Sanford touching the possession 
of the property? A. The bank was quietly waiting and hoping for a year that 
Mr. Sanford, through some of the varions projects that he had intiated, would 
be euabled to beuetit himself, and pay tlie bank its debt, and be restored to tho 
possossiou. Fniliug in that, he moved his family up on the ranch, and talked 
about negotiating for tlie possession, and we did not negotiate." 

Mr. Drown, in reply to the question, "From the time that your 
connection with this business began, down to the time of the assign- 
ment by Eieliardson, Hill & Co., to what extent did you advise with 
Mr. Sanford in regard to what was being donc?" said: 

"The things that were doue, wlienever Mr. Sanford made any inquiry of me 
about them. I told him tlie truth about them. I did not confer with him at 
ail about tlie negotiations witli Jlr. Platon. Tiiey were takeii wholly Inde- 
peudent of Mr. Sanford, and, so far as I knew, witliout his knowledge. He was 
in the city hère a good deal, and came to the bank occasionally, and met me 
sometimes, and wlienever he nsked me about any matter, as far as I told hiin, 
I told him just as it happened. I did not, however, confer with him to any 
extent." 

The weiglit of the circumstances attending the transactions is, 
in oiir opinion, decddedly in favor of tlie position contended for by 
appellees. It is triie that there are sonie circumstances that tend 
the other way. It is seldom an easy task to follow men in their 
daily tlioughts and business affairs for so many years, and in such 
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varied transactions, and find their expressions and conduct abso- 
lutely frée from controversy. When men disagree as to their under- 
standing and intention in regard to certain business transactions, 
it is usually the case that many things hâve occurred which tend, 
in a greater or less degree, to support both sides of the controversy. 

We hâve made thèse extended références to the pleadings, the con- 
tentions of the respective parties, and the évidence in regard thereto 
because the case, as conceded by both parties, virtually rests upon the 
conclusions reached as to the facts. We shall now proceed to state 
our views with référence to the légal and équitable principles, which 
hâve been elaborately and thoroughly discussed by counsel. The ré- 
demption having been made by Bowdoin with money which Sanford 
procured and furnished, and the bank having acquired the title for 
the benefit of Sanford with knowledge that he, instead of Bowdoin, 
was the real party in interest in said transaction, it foUows, as a 
matter of law, that by that rédemption and the delivery of the sher- 
iff's deed to the bank, or to its offlcers for the bank, there was vested 
in the bank the légal title in trust for Sanford, subject onlyto a lien 
in favor of the bank to secure it for the repayment of the money it had 
loaned and advanced, and upon the repayment of this money it would 
become the duty of the bank to convey the property to Sanford. 

The law in California is well settled that if title to land is taken 
in the name of A., and the purchase money is paid by B., the title is 
held by A. upon a resulting trust in favor of B. Hidden v. Jordan, 21 
Cal. 92, 99; Millard v. Hathaway, 27 Cal. 119, 139; Sandfoss v. Jones, 
35 Cal. 481, 489; Hellman v. Messmer, 75 Cal. 166, 169, 16 Pac. 766; 
Walton V. Karnes, 67 Cal. 255, 256, 7 Pac. 676; Campbell v. Freeman, 
99 Cal. 546, 34 Pac. 113; Sayward v. Houghton, 119 Cal. 545, 549, 
51 Paç. 853, and 52 Pac. 44. 

Under the law of California, a trust may arise either by virtue of 
an express written agreement, or by opération of law. Civ. Code 
Cal. § 852. It will be observed that ail the transactions between the 
parties hereto occurred after the adoption of this Code, which enacts 
the rule previously declared in Hidden v. Jordan and other cases de- 
cided by the suprême court before its adoption and adhered to in ail 
of the subséquent cases. 

Section 853 of the Code déclares that : 

"When a transfer of real property is made to one person, and the considér- 
ation tlierefor is paid by or for anotlier, a trust is presunied to resuit in favor 
of the person by or for whom suoh payment is made." 

In CampbeU v. Freeman the court said : 

"The rule is familiar that when, upon a purchase of real property, the pur- 
chase money is paid by one person, and the conveyance is made to auother, a 
i-esulting trust immediately arises against the person to whom the land is con- 
veyed, in favor of the one by whom the purchase money is paid. ïho real 
purchaser of the property is considered as the owner, with the right to eontrol 
the title in the hands of the grantee, and to demand a conveyance from him 
at any time. The sanie rule prevails if the money paid by the party taking the 
title is advanced by him as a loan to the other, and the conveyance is made to 
the lender for the purpose of seeuring the loan. But in the latter case the pur- 
chaser cannot demand the conveyance until he has paid the money advanced 
•xnd for which the land is held as security. In such a case, the grautee holds 
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a double relation to the real purchaser. He is liis trustée of the légal title to 
the land, and his mortgagee for the money advanced for its purchase, and, as 
in the case of any otiier mortgage which is evldenced by an absolute deed, 
is entitled to retain the title until the payment of the claim for which it is 
held as security, and he may also enforce his lien by an action of foreclosure. 
* * * Equity loolis beyond the form of a transaction, and shapes its judg- 
ments in such a way as to carry ont the purposes of the parties to the agrec- 
ment, and to protect each of them against any unconscionable advantage to be 
derived from the apparent form in which thelr transaction ha s taken place." 

The bank, being a trustée for Sanford, could net, wliile holding that 
relation, buy in the outstanding titles and claims with the intent to 
deprive kSanford of his équitable estate and interest in the premises. 
C(>rrainh' not while secretly concealing from him its intention, and so 
acting as to induce him to believe that the titles and claims were 
purchased by the bank for his benefit. This is explicitly declared, 
not only by the provisions of the Civil Code, but by the décisions of 
the suprême court before and after its adoption. Page v. Naglee, 6 
Cal. 241, 245; Price v. Reeves, 38 Cal. 4.57; Janes v. Throckmorton, 
57 Cal. 368. 386; Cavagnaro v. Don, 63 Cal. 227, 231; Eversdon v. 
Mayhew, 65 Cal. 163, 166, 3 Pac. 641; Eaynor v. Mintzer, 67 Cal. 159, 
162, 7 Pac. 431; O'Connor v. Irvine. 74 Cal. 435, 43i), 16 Pac. 236; 
Scrivner v. Dietz, 84 Cal. 295, 297, 24 Pac. 171; Wickersham v. Crit- 
tenden, 93 Cal. 17, 29, 28 Pac. 788. 

The Code, in treating of the obligations and duties of trustées, 
among other tliings provides as follows: 

"Sec. 2229. A trustée may not use or deal with the trust property for his own 
profit, or for any other purpose unconnected with the trust in any manner. 

"Sec. 2230. Neither a trustée nor any of his agents may take part in any 
transaction concerning the trust in which he or any one for whom he aets as 
agent has an interest, présent or contingent, adverse to that of his beneficiary, 
except as follows: (1) When the beneficiary, having capacity to contract, with 
a fiill Isnowledge of the motives of the trustée, and of ail other facts concern- 
ing the transaction which might afCect his own décision, and without the 
use of any influence on tlie part of the trustée, permits him to do so. * * *" 

"Sec. 2234. Every violation of the provisions of the preceding sections of this 
article is a fraud against the beneficiary of a trust." 

We are well aware that there are numerous kinds of trusts, and 
that distinctions are constantly being drawn in cases where the 
trustée may or may not acquire an adverse title in his own behalf. 
Counsel for appellants hâve cited from 2 Perry. Trusts, §§ 520, 521, 
and from Pom. Eq. Jur. §§ 162, 163, 3C8, 374-376, 957, 958, to show 
that, where the trust is a purely passive one, the disability as to 
the acquisition of other titles does not arise. This would be so in 
cases where the trustée of an express, jjassive trust has no duty to 
perform, except to convey to a designafed person a specified title. 
Why? Eecause the acquisition by him of such other title doès not, 
in any way, shape, form, or manner, contravene his duty. It does 
not prevent the complète performance of his trust. In such cases 
the trustée has not obtained by the transaction any power over his 
beneficiary, and hence the beneficiary of the trust is not placed under 
any disadvantage. There are cases of express trust in which no dis- 
ability exists against the trustées, and tliere are cases of constructive 
trusts in which the disability exists. 
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In the considération of this case, we shall not attempt to discuss 
the différent kinds of trusts created by statute, express agreements, 
or by opération of law, but will endeavor to confine ourselves to tlie 
particular relations existing between tlie bank, Burr, and Drown 
upon tlie one side, and Sanford upon tlie other. Whatever Burr 
and Drown did, and whatever conveyances tbey received, were for 
tlie bank, and hence the relation to which we refer exists solely be- 
tween tlie bank and Sanford. The question, therefore, is whether 
the bank was under any binding obligation in equity to abstain froin 
purchasing any titles to the Marsh ranch in hostility to Sanford, 
because such acts would be in direct violation of its duty to exé- 
cute the trust created by the transactions between the parties. 

The légal title was invested in the bank. Sanford had no writ- 
ten agreement as to the trust. Does not the law déclare that confi- 
dence in such cases is imposed upon the trustée holding the title? 
Was the bank not bound to return the property to Sanford upon 
the payment of the money due, free and unimpaired from any hos- 
tile acts on its part? Sanford was at the mercy of the bank. He 
relied upon the bank to stay with him, and, above and beyond this, 
to act openly, honestly, and fairly with him. He was placed in such a 
position that he had to rely upon his trustée. But whether there 
was any absolute confidence reposed may, to a certain extent, be 
immaterial upon this branch of the case, because, in any event, as 
is shown by a mère récital of the facts, it is apparent that the pur- 
ehases made by the bank in alleged hostility to Sanford were niade 
in direct contravention of its duty to exécute its trust. 

Ulustrative of the cases where the transactions between the par- 
ties hâve been held to be a trust, and in support of the views we 
liave expressed, we quote from two of the cases previously cited. 

In Baynor v. Mlntzer there was only a constructive trust. Kaynor 
was the owner of four-sevenths of certain real property. By certain 
transactions claimed to be îraudulent, the défendants, who were 
Ms co-tenants, obtained a conveyance from him of his interest in 
the property, and thereby became vested with the légal title to the 
whole. The trial court decreed, upon the facts, that they should 
convey the property which they had received by the conveyance to 
Raynor upon the payment by him of the amounts of money which 
they had expended thereon. From this decree the défendants ap- 
pealed. After the appeal was taken, they induced the creditors of 
Kaynor to bring suit, which they did, and obtained judgments, ad- 
vertised the property, and one of them bought the property, and as- 
signed his interest to the défendants, who had in the meantime or- 
ganized themselves into a corporation. Judgment in the original 
case of Oolton Land & Water Company against Raynor having been 
afflrmed, the défendants contended that they were entitled to hold 
the property under the title which they had acquired from the pur- 
chaser at the sheriff's sale, because they bought the same in hostility 
to Raynor, and were not his trustées. Upon thèse facts the court 
said: 

"When title to real property has been acquired by fraud. the true owner is 
entitled to be relieved against the fraud, and to be relnvested with his owner- 
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sliip, upon siK-b terms as may be just. The tenns iipoii whicli the relief was 
granted were just. By its decree the court undid the wrons whieh had been 
done, and left ail tlie parties to the trantwiction in possession of their légal 
rights as they were before the assignment of the certilicate of purcbase. liay- 
nor was restored to bis original position as a tenant in eoimuou with his co- 
teuauts in the property, upon paying to them tlie moneys whieh they hart 
paid to Clyde for his interest in the property. Upon receiving that money, 
they liad no longer any right in his property whlc-li they conld in conscience 
retain; for it is couceded tliat, originally, Haynor was a tenant in comniou 
with them in the proi>erty, and wbeu they asisunied tiie exclusive possession of 
it under the transactions with hirn and the instruments in wrlting executed 
by him, adjudicated in tlie case of the Colton I^and & Water Company against 
Kaynor, they held the apparent légal title to his interest in the common prop- 
erty in trust for him. This title, whether held by him or by them in trust for 
him, vested him with the right to his share in the property, and in the pro- 
ceeds derived from it, under the arrangement between the tenants in comnaon 
as to the management and disposition of the property, as adjudged in that 
case. The fact that the co-tenants, in exclu-sive possession, cloaked themselves 
in the garb of a corporation, and couveyed the property to themselves in the 
corporate name, did not devest Kaynor of his rights. His co-tenants were 
still, in the shape whieh they saw fit to assume, tlu^ trustées of his légal title; 
and that fiduciary relation continued to exist, binding them, in ail their trans- 
actions with the propert;\', to tlie observance and practice of good faith to their 
co-tenant and cestui que trust. From the obligations of that relation they could 
not relieve themselves by any transter of the property to themselves in the 
name of a corporation into whieh they changed themselves, nor by a transfer 
to any otlier person who liiiew of the existing relation, nor by indirect and 
crooked attempts to acqnire the trust property for themselves. Nor did the 
judgment of the court in the case ot the Colton Land & Water Company 
against Rayuor relieve them from their trust as to the plaintilï's title. ïhat 
judgineut established tlie trust, and decreed ifs performance; but before per- 
formance, and while proceedings were pending to revise the decree itself, they 
attempted to avoid performance by the acquisition of the trust property to 
themselves by means of the judgment and exécution sale. Against such pro- 
ceedings the plaintiff was eutitled, upoii every principle of equity, to be re- 
lieved." 

In O'Connor v. Trvine tlie court stiid: 

"The évidence shows that the défendant acted as the agent of Fair and 
Selover in purehasing the property and in holding it, and that ho so considered 
himself up to a certain period, wlien, liaving liad soine misunderstanding with 
Fair, he resolved to assume tlie riglit of owuership in the property. Fair fur- 
nislied the money with whieh the purcbase was niade. It was not nccessary 
for the plaintiff to show tlie défendant agreed, in tonnai or express language, 
that he would make the purcbase for Fair and others. and liold it for their 
benetit. It is sufiicient if it was mutually understood between the. parties 
that he was so actiug in their behalf. Wliat was said and done by the pai-ties, 
so far as the évidence shows, is capable of only one interprétation, and estab- 
lishes a perfeet understanding between the parties, as above stated. Under 
such circumstauces, althougli the language used may not of itself show an ex- 
press ijromise, it is the dnty of the party wliose services are sought, if he does 
not mean to aet in accordanee with the évident expectation of the parties with 
whom he is dealiug. to expressly déclare that he will not; otherwise, bis silent 
acquiescence is a fraud. * » * The évidence shows that défendant ren- 
dered an aceount for the money advanced, and received flie amount thereof, 
prior to the exécution and delivery of the sheriff's deed. It would appear, 
therefore, that he ought not now to be lieard to say that it was not a loan, and, 
if it was a loan, the facts created a resulting trust." 

ïhe yiews we hâve expressed are conclusive of the case upon its 
merits; but we are of opinion that the same resuit would necessa- 
rily follow if the transactions between Sanford and the bank should 
be treated only as a mortguge. Speaking geuerallv, with référence 
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to an ordinary mortgage, where there is no trust relation between 
the mortgagor and the mortgagee, the mortgagee does not «we 
the mortgagor any duty to protect the equitj of rédemption, be- 
cause there is no relation created between them analogous to that 
of trustée and cestui que trust by the mère exécution and delivery 
of the mortgage. In ail cases of this character, where there is no 
fraud, unfairness, or undue advantage taken of the mortgagor, the 
mortgagee is not prevented, by any rule or principle of law or eq- 
uity, from buying in any outstanding claims or titles to the prop- 
erty, and holding the same adversely to the mortgagor. In such 
cases, as was said in De Martin v. Phelan (0. C.) 47 Fed. 761, 763 : 

*'The mortgagee can at ail times deal with the mortgagor In respect to the 
property mortgaged precisely upon the same footing as any otlier person, and 
may purchase liens or claims against the property for less than their face 
value, and hold them against the mortgagor for the full amount." 

The principles enunciated in that case are well settled and sup- 
ported by authorities in nearly every state in the Union, and in 
England. But it will be noticed, by a careful réading of that opin- 
ion, that spécial pains were taken to show that, in the transactions 
which there took place, there was no fraud, "unfair, or grossly op- 
pressive advantage of complainant's necessities," or any "undue or 
improper influence" on the part of tht défendant. 

The case of Harrison v, Roberts (decided in 1856) 6 Fia. 711, 714, 
which appears to hâve been selected by appellants as the strongest 
case in their favor, is simply an authority in favor of the rule 
announced in De Martin v. Phelan, supra. It was evidently cited 
for the purpose of calling our attention to the expression used by 
the court that, "in such case, there is no room for oppression or 
opportunity for taking advantage of the necessities of the mort- 
gagor." An examination of the facts in that case clearly shows 
that there was no oppression, and, if there was any opportunity 
for taking any advantage of the necessities of the mortgagor, the 
défendants did not avail themselves of the opportunity. Whether 
there is "any room" for such action in any case can be best deter- 
mined by an examination of the peculiar facts of each particular 
case. It is enough hère to say that in ail of the numerous author- 
ities cited by appellants, as well as those cited by the appellees, 
where there is any discussion upon this point, it is held that in 
such transactions there must be no unfairness on the part of the 
mortgagee. 

The right of rédemption is a favored right in equity. Courts al- 
ways view with jealousy and suspicion any dealing between the 
mortgagor and mortgagee to extinguish the equity of rédemption. 
The mère fact of this relation, independent of any trust, in trans- 
actions of this character, induces the courts to guard with zealous 
care the rights of the mortgagor, and tends to shed light upon 
the question whether there bas been anv unfairness, oppression, 
or undue advantage, especially where there is a gross inadequacy 
of price and other circumstances tending to show any fraud. It 
is only in cases where the transactions are fair and honest, without 
fraud, and where no unconscionable or undue advantage bas been 
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taken of the mortgagor's position by the mortgagee, that tlie pur- 
chase of outstanding titles by the mortgagee can be upheld and 
sustained. Eussell v. Southard, 12 How. 139, 148; Villa v. Eodri- 
guez, 12 Wall. 323, 339; Peugh v. Davis, 96 IL S. 332, 337; Brick 
V. Brick, 98 U. S. 514, 516; Oliver v. Cunningham (C. C.) 7 Fed. 689, 
694; Chapman v. Mull, 42 N. C. 292, 295; Kemsen v. Hay, 2 Edw. 
Ch. 535, 542; Shaw v. Walbridge, 33 Ohio St. 1, 6; Walker v. Prés- 
ident, etc., 6 Del. Ch. 81, 91, 10 Atl. 94; Moore v. Titman, 44 Hl. 
367, 371; Seymour v. Mackav, 126 111. 341, 352, 18 K E. 552; Hink- 
ley V. Wheelwright, 29 Md. 347, 349; Tant v. Guess, 37 S. C. 489, 
499, 16 S. E. 472; Perkins v. Drye, 3 Dana, 170, 177; Stoutz v. 
Rouse, 84 Ala. 309, 311, 4 South. 170; Peagler v. Stabler, 91 Ala. 
309, 9 South. 157; Jones, Mortg. § 711. 

In Villa V. Eodriguez the court said : 

"ïhe law «poa the subject of the right to redeem, whcre the mortgagor has 
coiiveyed to the mortgagee the equity of rédemption, is well settled. It is char- 
acterized by a jealous and salutary policy. Principles ahnost as stern are 
applied as those which govern where a sale by a cestul que trust to his trus- 
tée is drawn in question. To give validity to such a sale by a mortgagor, it 
must be shown that the conduct of the mortgagee was, in ail things, fair and 
frank, and that he paid for the property what it was worth. He must hold 
eut no delusive hopes; he must exercise no undue influence; he must take no 
advantage of the fears or poverty of the other party. Any indirection or 
obliquity of conduct is fatal to his title. Bvery doubt will be resolved against 
him. Where confldential relations and the meaus of oppression exist, the 
serutiny is severer than in cases of a différent eharacter. ïhe form of the 
instruments employed is immaterial. That the mortgagor knowingly surren- 
dered, and never intended to reclaim, is of no conséquence. If there is vice 
in the transaction, the law, while it will secure to the mortgagee his debt, 
with interest, will compel him to give back that which he bas taken with 
unelean hands. Public policy, Sound morals, and the protection due to those 
whose property is thus Involved, require that such should be the law." 

In the light of ail the facts, transactions, circumstances, and sur- 
roundings in the présent case, it cannot be said that no advantage 
was taken of the condition of the mortgagor, or that the purchases 
were made in such an open, frank, and fair manner as to deprive 
Sanford of his right to maintain this suit. 

The suit, as before stated, can be maintained independent of the 
question whether there was any direct agreement between the parties 
that the purchases should be made for Sanford's benefit, not only upon 
the ground that the bank was the trustée of a trust resulting from 
the original transaction, — the payment of the purchase money by 
Sanford, and the acquisition by the bank of the apparent title to the 
property, — but also upon the ground that the bank, if treated as a 
mortgagee, was incapacitated from purchasing the outstanding titles 
for itself, because it withheld from Sanford the fact that it was pur- 
chasing the same in hostility to him, and, on account of their previous 
existing relations, induced him to believe that it was, in thèse trans- 
actions, acting in his interest, and thereby obtained an undue and 
unfair advantage. 

Finally, it is claimed that the court erred in refusing in its final 
decree to allow the bank crédit for ail the taxes paid by it upon the 
property involved herein, since the adoption of the présent constitu- 
tion of California. The master to vvhom the case was referred for 
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the purpose of taking an aecount held that the interest of the bank in 
the property was a mortgage, and should hâve been assessed as such, 
and that, under the provisions of sections 4 and 5 of article 13 of the 
constitution of the state of California, the bank was only entitled to 
be reimbursed for such proportion of the taxes paid by it as exceeded 
the amount of the tax which should hâve been levied on the value of 
its security. Tlie court sustained the views expressed by the master. 
Sanlord v. Society (C. C.) 80 Fed. 54, 57. Appellants contend that this 
ruling is erroneous, because no tax was levied upon the security. 
This contention cannot be maintained. The bank was liable, under 
the laws of California, for the amount of the tax on the value of its 
security. It was its duty, as the owner of the mortgage, to pay the 
tax to the extent of the value of its security. The owner of the prop- 
erty is required to pay the tax upon the excess. The fact upon this 
point, as reported by the master, is as follows : 

"The mortgage interest of the Savlngs & Loan Society in the Los Meganos 
Raneho has never been separately assessed; but tlie Savings & Loan Society 
has from year to year had the entire property, except the lots sold in the town 
of Brentwood, assessed to itself as the owner thereof." 

It is clear to our minds that, upon the facts of this case, the bank 
is not entitled to be reimbursed for the proportion of the tax it should 
hâve paid upon the security it held. It makes no différence whether 
the security held by the bank was a trust deed or a mortgage. 

In Locke v. Moulton, 96 Cal. 21, 30, 30 Pac. 957, the court said: 

"It was défendant Moulton's duty to hâve listed his land subject to the mort- 
gage, while it was equally the duty of the plaintiff to hâve returned his mort- 
gage security for taxation, and Mr. Moulton would hâve been liable only for 
the tax upon any excess of the assessed value of the land over the amount of 
the mortgage." 

In Hibernia Savings & Loan Soc. v. Behnke, 121 Cal. 339, 343, 53 
Pac. 812, which appellants claim is conclusive in their favor, the 
owner of the property paid the entire tax, and sought to obtain a ré- 
duction in the judgment obtained in the foreclosure suit by the bank 
for the proportion of the tax that should hâve been, but was not, 
levied against the security. Upon those facts the court said : 

"It is only the tax 'levied upon the security' that the owner ma y pay, and 
hâve the amount deducted from the amount of the security (Oonst. art. 13, § 4); 
and, as there was no assessment of the security, the défendant was not author- 
ized to hav^ this payment deducted." 

It will be noticed that the facts in that case presented an entirely 
différent question from the one involved in tliis case. The relations 
between the parties were not similar. There neither party owed the 
other any duty. There was no question as to any trust or conâ- 
dential relations. There was no dispute as to the ownership of the 
property. Hère the bank paid the entire tax. It' was not the rçal 
owner of the property. It had the possession and control of the 
property, but, under the views we hâve expressed, it could only hold 
whatevër title it had by virtue of the various transactions between 
the parties, for the benefit of Sanford, subject only to the extent of 
its security for the moneys it had advanced. The fact that it had the 
property assessed to itself instead of having it assessed as provided 
for in the constitution gave it no additional rights. It cannot be 
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allowed to take advantage of its own wrong. The principles an- 
nounced in the Hibernia Case are not, when the différence in the f acts 
is considered, in opposition to the conclusions we hâve reached. The 
decree of the circuit court is affirmed, with costs. 



RICE, County Treasurer, et al. v. JEROME. 

(Circuit Court of Appeals, Eightli Circuit. November 6, 1899.) 

No. 1,231. 

1. Taxation — Phopkrtt of Corporation — Effect op Insoi.vknct. 

The insolvency of a private corporation, or the appointment of a re- 
ceiver therefor at the suit of creditors, does not afCect the status of its 
property as to taxation or the lien of a purchaser at tax sale thereon; 
and where the taxes were legally assessed and due, and the sale was 
regular, the corporation or its receiver can ouly extinguish such lien in the 
same manner as an individual owner, wbich, under the statutes of Colo- 
rado as construed by its suprême court, is by payment to the holder of 
the tax certificate of the amount for which the property was sold, to- 
gether with the interest and penalties provided by law. The holder of 
the certificate is not required to file his claim with the receiver, as a cred- 
itor. 

2. Fedbral Courts — Foli.owing State Décisions. 

The décisions of the suprême court of a state, construing its revenue 
laws, are binding on the fédéral courts in that state. i 

3. Taxation— Rédemption prom Tax Sale— Effect op Irregularity. 

The fact that a tax sale is irregular, where the property was legally 
assessed and the taxes due, does not relieve the owner from the obliga- 
tion to pay the interest and penalties prescribed by statute in order to 
redeem from such sale. 

4. Samk— Suit to Cancel Tax-Salb Certificate— ISTecessitt of Tender. 

In the fédéral courts the payment or tender by the owner of land of 
the amount of taxes for which it was sold, together with the interest and 
penalties to which the liolder of the tax certificate is entitled under the 
state laws, is an indispensable condition précèdent to his right to main- 
tain a bill in equity to eancel such certificate. 

5. Same— Right op Purchaser to Tax Deed— Property in Hands op Re- 

ceiver. 

The fact that lands are in the possession of a receiver of a fédéral 
court, as a part of the assets of an insolvent corporation, does not affect 
the right of a purchaser of such lands at tax sale to demand and reçoive 
a deed therefor, where entitled thereto under the state laws. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Henry K. Pomeroy and Cornélius B. Gold flled their tiill in equity in the 
circuit court of the United States for the district of Colorado, alleglng, in sub- 
stance, that they were creditors of the Colorado Coal & Iroii Development 
Company, a Colorado corporation; that the company was insolvent, and una- 
ble to pay its taxes and other dehts; that it owned a large amount of prop- 
erty, which would be sacrificed unless the court would appoint a receiver of 
its property, to "hold, manage, and control the same subject to its orders and 
directions." The bill prayed, among other things, that ail the creditors of the 
Company niight be enjoined from collecting, or talving any steps to collect, 
their debts against the company, or to enforce their liens upon its property, 

1 For state laws as rules of décision, see notes to Griftin v. Wheel Co., 9 C. 
C. A. 548; Wilson v. Perrin, 11 C. C. A. 71; and Hill v. Hite, 29 C. C. A. 553. 
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and that, after adjustlng the equities and priorities of the ci'editors' in the 
Company, ail the property of the company be sold, "and its affairs settled In 
full." The company confessed the bill. John L. Jérôme, the appellee, was ap- 
p'ointed receiver in àecordance with the prayer of the bill, and on the Ist 
day of Oetober, 1898, flled the bill in this case, alleging, in substance, that on 
the 16th day of December, 1895, certain lands belouging tp the company, 
situa ted in Pueblo county, Colo., were sold by the then treasurer of the couiity 
for the taxes levied and assessed thereon for the year 1894, and purchased 
by Abel Kidd, one of the appellants; that the treasurer executed and delivered 
to Kidd tax certiflcates of sale for the lands purchased by him; and that lie 
is now the owner and holder of the same. It was further alleged that Kidd 
had not presented hls clalta to the receiver under the order of the court re- 
quiring ail creditors of the company to présent their claims against the com- 
pany within a given time, and that he is intending to demand, and, if pos- 
sible, obtain, from Ward Rice, one of the appellants and the présent treasurer 
of the county, a tax deed conveying to Kidd the lands of the company pur- 
chased by him at the tax sale. It is alleged that the required notice of the 
sale of the lands for taxes was not glven, and that the tax sales were irregu- 
lar and void. The prayer of the bill was that it be decreed that Kidd was 
not entitled to assert any claim against the lands, by reason of his failure to 
présent his daim to the court in compliance with its orders requiriug the 
creditors of the company to présent and file their claims, or if, in the judgment 
of the court, he had not for this reason foifeited ail right to assert any eiaim 
against the lands, then that the court ascertain the amount lawfully due him, 
to the end that steps might be taken, under direction of the court, to raise 
the funds necessary to clear the title to the lands from any claim arising ont 
of the tax sales, and that the appellant . Kidd be enjoined from demanding, 
and the appellant Ward Rice from executing, a tax deed to Kidd for the lands. 
An injunction was issued in aceordance with the prayer of the bill. The 
answer denied that the tax sale was invalid for any reason, and asserted 
that the sale was valid and regular, and that the appellant Kidd was entitled 
to a tax deed for the lands. The answer further alleged "that, at the time 
of the delivery by the treasurer of Pueblo county to respondent Abel Kidd 
of the several certiflcates of purchase for the lots and parcels of land described 
in said bill of complaint, said Abel Kidd paid to the said treasurer in cash the 
several amouhts bid for said, lots and parcels of land, which said sums of 
money amounted in the aggregate to five thousand seven hundred and two 
and 3 9/io„ dollars. And respondents further allège that, under the revenue 
laws and tjie statutes of the state of Colorado, the real property so sold to 
said respondent Kidd is subject to rédemption, by the person having by law 
the right to redeem, only upon payment of the amount for which the same 
was sold, with interest thereon from the date of sale at the rate of thirty- 
six per cent, per annum for the flrst six months, thirty per cent, per annum 
for the subséquent six months, and for the remaining period at the rate of 
twenty-four per cent, per annum; that there is due to said respondent Kidd 
upon the certiflcates of purchase so held by him the sum of flve thousand 
seven hundred and two and so/k,^ dollars, being the amount paid at said 
sale, together with the sum of four tliousand six hundred and eighteen and 
°i/ioo dollars for interest to December 15, 1898, under the provisions of the 
statute in that behalf provided, no part of either of which said sums of money 
has ever been paid to said respondent Kidd, nor has the complainant or any 
other person or persons whomsoever at any time ever tendered to said re- 
spondent Kidd, or ofiCered to pay to him, or to said respondent Ward Rice, 
as treasurer of Pueblo county, for the use of said Kidd, either the amount 
for which said parcels of property were sold, or any part thereof, or the inter- 
est on said sum due as aforesaidj or any part or portion thereof." Upon final 
hearing the court decreed that the receiver should within 15 days from the 
date of the decree pay to the défendant Kidd, or his soliciter, the sum of $5,- 
091.69, with interest thereon at 8 per cent, since the 16th day of December, 
1895, up to the date of such payment; and, upon such payment being made, 
the défendant Kidd was required to surrender his tax certifieates to tlie re- 
ceiver for cancellation, and was perpetually enjoined from demanding or re- 
ceivlng a tax deed for the lands embvaced in the tax certiflcates, and the de- 
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fendant Ward Rice and his siiccessors in offlco were porpetually enjoined from 
niaking or issuing a tax deed to Kidd for such lands. From this decree the 
défendants apijealed to this court. 

Jolm S. Macbeth, for appellants. 
Tlionias H. Hood. for aiJpellee. 

Before CALDWP]LL, SAXP.ORN, and THAYEE. Ch-cn\t Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

ît is conceded that the lands of the coinpany purcbascd at the tax 
salewere subject to taxation; that the taxes thereonhad been legally 
levied and assessed, and were due and unpaid at tlie date of the tax 
sale. In the view we take of the case, it is not necessary to detennine 
whethcr thcre are any irregiilarities in the tax sale wliich wonld 
avoid it. The circuit court did not, as is erroneously assumed by 
counsel in their briefs, decree that the tax sale was irregular or Toid. 
The decree is silent upon that subject. 

The Colorado Coal & Tron Development Company was a private 
corporation, forrned for pecuniary prolit, and owing no duty to the 
public. In the niatter of taxation, such a corporation stands on the 
footing of a natural person. Its insolvency does not exempt its j)rop- 
erty from taxation or from the opération of the revenue laws of the 
state, or in any manner interfère with the dtie exécution of those 
laws, or with the rights of persons acquired under them. Xor does 
the appointnient of a receiver for such a corporation operate to annul 
or extinguish the lien acquired by a purchaser of its lands at a tax 
sale. The holder of the tax certiflcates was not, therefore, required 
to présent his certiflcate to the court, under its order requiring the 
creditors of the company to présent their claims. The insolvency of 
the company, and the appointment of a receiver of its property, in 
no manner affected the validity and force of valid liens on its prop- 
erty, whether such liens were acquired by purchase of its lands at a 
tax sale or otherwise. The légal and équitable right acquired by the 
purchaser of the company's lands at a tax sale, and which might hâve 
been successfully asserted against the company, may be asserted 
against the receiver of its property. 

It is the settled construction of the statutes of Colorado that before 
lands sold at a tax sale for taxes legally assessed and due can be 
recovered from the holder of the tax title, or his lien thereon for the 
taxes and penalties canceled, the ovvner must pay to the holder of 
the tax title the amonnt for which the lands sold at the tax sale, to- 
gether with the interest and penalties providod bv the laws of the 
State. Morris v. Bank, 17 Colo. 231, 29 Bac. 802; Mitchell v. Arkell, 
3 Colo. App. 253, 32 Bac. 720; Knowles v. Martin, 20 Colo. 392. 393, 
38 Bac. 467; Crisman v. Johnson, 23 Colo. 2G4, 47 Bac. 296; Oharl- 
ton V, Kelly, 24 Colo. 273, .50 Bac. 1042; Kustin v. Tunnel Co., 23 
Colo. 350, 47 Bac. 300. In the case of Charlton v. Kelly, supra, the 
suprême court of Colorado said: 

"When the reeovery of possession is by an action, or wlicro, as in tlie case 
at bar, tlie objeet of the action is to remove a eloud or to (iai<'t title, it is only 
fair, wUeœ it ai)pears tlie raxes were legally assessed and due, for wliich the 
97 F.— 16 
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sale was made, that the owner should, before reeeivlng a decree ia hls favor, 
pay, not only taxes paid by the défendant after the sale, together with inter- 
est, but also the amount for whlch the same was sold at the tax sale, to- 
gether with the Interest and penaltles provided by law." 

In the case from which we hâve quoted, the court points out that 
the amount of the interest and penalties which the holder of a tax 
title is entitled to receive is deflnitely flxed by sections 3904 and 3905 
of Mill's Annotated Statutes of Colorado. The taxes on the com- 
pany's lands, for which they were sold, being "legally assessed and 
due," this case falls exactiy within the rule laid down in Charlton 
V. Kelly, supra. The circuit court disregarded this rule, and only 
required its receiver to pay the sum paid for the lands at the tax sale, 
and S per cent, interest, whereas it should hâve required the payment 
of the interest and penalties specifled in the sections of the statute 
hereinbefore referred to. The décisions of the suprême court of a 
State, construing and expounding its revenue laws, are binding upon 
the fédéral courts in that state. 

Assuming, but not deciding, that the tax sale was irregular, that 
fact — the taxes on the land being legally assessed and due — does not 
exempt the owner from the obligation to pay the interest and penal- 
ties prescribed by the statute. The fact is recognized that the titles 
acquired at tax sales are frequently — we might say generally — in- 
valid for some irregularity in the sale. This is so well known that 
there would be few bidders for lands sold at tax sales if the pur- 
chasers had to rely solely on maintaining the validity of the sale, and 
lost their investment when that proved to be invalid. Such a rule 
would encourage delinquency, and discourage the sale of delinquent 
lands, and practically deprive the state of her taxes on lands whose 
owners chose not to pay them. It is therefore the policy of the state 
to encourage the purchase of delinquent lands at tax sales by giving 
the purchaser who pays the taxes of the delinquent owner a lien on 
the land for the taxes paid, with libéral interest and penalties, wheth- 
er the sale be valid or invalid. The delinquent owner who fails to 
discharge his obligation to the state by paying the taxes on his lands 
is not to be rewarded for his delinquency, and his obligation to pay 
the taxes and the interest and penalties thereon is not aiïected by any 
irregularity in the sale. This policy is not confined to the state of 
Colorado. It prevails in other states. In Coats v. Hill, 41 Ark. 149, 
the suprême court of Arkansas says : 

"By our law, taxes are glebœ ascrlpti,— serfs of the soil,— a charge whlch 
foUows the land in whosesoever hands it may go. And if the tax sale may 
be Invalid to devest the title of the former owner, by reason of irregularities 
and failure of the offlcers properly to discharge their duties, yet the purchaser 
is subrogated to the lien of the state." 

And it is held in a long line of cases in that state that this subro- 
gation extends to and includes the interest and penalties prescribed 
by law, and that it extends, also, to taxes subsequently paid on the 
land by the holder of the tax title. 

The circuit court erred in entertaining the bill at ail. The plaintif! 
did not pay or offer to pay the taxes, interest, and penalties to which 
the holder of the tax certiflcates was clearly entitled on the face of 
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the bill. In the fédéral courts such payment or tender is an indis- 
pensable condition to the right of the owner to maintain a bill in 
equity to cancel the tax-sale certiflcates, or remove the cloud cast by 
them upon his title, Whitehead v. Trust Co. (G. 0. A.; decided at 
the présent term) 98 Fed. 10, and cases there cited. The case last 
cited disposes, aiso, of the contention that the holder of the tax cer- 
tiflcates should net be permitted to demand and receive the deed for 
the lands embraced therein, because they were, in contemplation of 
law, in the custody of the receiver. Without repeating it, we afïïrm 
what is there said on this point. The decree of the circuit court is 
reversed, and the cause is remanded, with instructions to dismisa 
the bill for want of equity. 
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Limited, et al. 

(Circuit Court, W. D. Arkansas, Texarliana Division. November 24, 1899.) 

L CORPOKATioNS—PowERS— Accommodation Paper. 

A private corporation, by the consent of ail of Its stockholders and direct- 
ors, may exécute accommodation paper by whlch It will be bound. 

8. Samb— Nbootiabilitt. 

A promlssory note, executed by a private corporation, made payable at 
a time certain, to the order of "B., or his assignée," is a negotiable prom- 
lssory note, and remains a negotiable promlssory note Into the hands of 
whomsoever it may pass, notwithstandlng B., the payée, indorses it to a 
thlrd person without uslng the worda, in the indorsement, "to bis order" 
or "to bearer." 

& Accommodation Paper— Transfeb. 

A transférée of negotiable accommodation paper, who acquires the same 
for a reasonable considération, before its maturity, in the regular course 
of business, holds the same free f rom a set-off orlginating out of collatéral 
matters, and which set-ofC would be good against his transferror and 
the original payée, even though the transférée acquired the note with 
notice of the existence of such set-off, for the reason that a set-off is not 
an equity which applieg to negotiable paper; and the gênerai rule Is 
qualifled and restricted to those equities arising out of the bill or note 
transaction Itself. 

i. Same. 

For further particulars, see the décision. 

(Syllabus by the Court.) 

Cantrell & Loughborough, for plaintiffs. 
John M. Moore, for défendants. 

EOGERS, District Judge. This is a bill bronght to foreclose a 
deed of trust executed to W. O. Eodgers, as trustée, by the Arkansas 
& Louisiana Land & Improvement Company, Limited, afterwards, for 
convenience, called the "Land Company," to secure a promissory note 
executed by said Land Company to said "John D. Beardsley or his 
assignée." The facts will sufflciently appear from the opinion. 

Paul F. Beardsley, who is a brother of the défendant John D. 
Beardsley, owned a one-third interest in a certain judgment in favor 
of the Arkansas & Louisiana Railroad Company against John D. 
Beardsley for about Ç30,000. In order to rid himself of Paul F, 
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Beardsley's part of this judgment, John D. entered into a written 
agreeiinent with Paul F. to pay the latter |6,000 cash, and exécute 
to his order a note for $4,000, secured by a deed of trust on certain 
property at Nashville, Ark. The land at the time stood in the name 
of the Arkansas & Louisiana Land & Improvement Company, Limit- 
ed, a corporation organized under the laws of the state of Louisiana; 
and in considération of this Paul F. agreed to satisfy in full his one- 
third interest in said judgment. In pursuance to this agreement, the 
Land Company executed its note in the following form: 
"$4,000.00. Homer, La., Nov. 22nd, 1895. 

"One year from December 5th, 1895, for value recelved, the Arkansas & 
Louisiana Land & Improvement Oompany, Limited, promises to pay to J. D. 
Beardsley or his assignée four thousand dollars ($4,000.00), with interest 
from Nov. 5th, 1895, at the rate of 8% par annum, payable semiannually. ïhis 
note is payable, principal and interest, at the office of John M. Moore, Little 
Rock, Arkansas, and is secured by deedof trust of even date herewith upon 
lots, blocks, and lands In and about the town of Nashville, Àrk. 

"[Signed] Jno. A. Richardson, 

"Presi't Arkansas and Louisiana Land & ,Iniprovement Oompany, Limited.** 

This note was secured by deed of trust on the land at Nashville, 
Ark., executed by the Land Company to Rodgers, as trustée, as agreed 
upon. Exchange for $6,000, also thé note and deed of trust, accom- 
panied by a blank power of attorney to be executed by said Paul F. 
to said Rogërs, authorizirig the latter to cancel his one^third interest 
in the |30,000 judgment against John D., was sent by the attorney 
of John D. to a bank in New York, which was directed to deliver the 
exchange for $6,000 and the note and deed of trUst to Paul F. upon 
the latter executing the power of attorney authorizing said Eoger? 
to cancel his interest in the $30^000 judgment; ail of which was doné 
about the Ist of December, 1895. On the lOth of December, 1895, 
Paul F. caused the deed of trust to be recorded at Nashville, Ark., 
and on the 17th of the same month Paul F., by a separate writing, 
assigned the note and deed of trust to his attorney, Edward H. Mur- 
phy. The deed of trust is in the usual form, and, among other things, 
contains the following récital: 

"On motion It was resolved that this company will give J. D. Beardsley Its 
bond of obligation for four thousand dollars, secured by a deed of trust on Its 
property in Howard county, state of Arkansas, said bond or obligation to bear 
interest at 8% per annum from November 5, 1895, and to run one year from 
Becember 5, 1895: provided, however, that before delivery of sueh bond and 
deed of trust said J. D. Beardsley shall deposit, or cause to be deposlted, with 
the président of this company, the stock of this company heretofore issued to 
him, to the amount of twenty thousand dollars. And whereas, the said J. D. 
Beardsley bas deposlted with the président of this company the aforesaid 
stock of the par value of twenty thousand dollars, and bas recelved the note 
of this company of even date herewith for the sum of four thousand doTlars, 
falling due one year from the 5th day of December, 1895, and bearlng interest, 
payable semiannually, from thé 5th day of November, 1895, and to secure 
the same this deed Is made." 

At the trial it was agreed that the Arkansas & Louisiana Land & 
Improvement Company, Limited, executed the note and mortgage 
with the full assent of ail its directors and stockholders, and that it 
owned then and now ample property to pay its debts, including the 
note and deed of trust it had executed in pursuance of the resolution 
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embraced in the deed of trust, which resolution was passed at a regu- 
lar directors' meeting, ail the directors and stockholders being prés- 
ent. It is shown that the only stockholders were the directors, and 
that ail the stock belonged to John D., except some nominal shares 
held by the other two directors, — one being his son, and the other hia 
attorney, — and that both thèse directors held the stock merely in 
order to comply with the law which required them to hold stock in 
order to be offleers and directors of the company. In short, that in 
truth and in fact John D. owned ail the stock and the company owed 
practically nothing then or now. It is further agreed that the di- 
rectors of said Land Company knew at the time that the note was 
executed for what purpose John D. wanted the note, and that he 
claimed a set-off then in litigation against Paul F., which, if sus- 
tained by the courts, he intended to use to satisfy the |4,000 note. It 
is further agreed that the said set-off claimed by John D. against 
Paul F. was a judgment in the United States circuit court for the 
Eastern district of Arkansas, the enforcement of which the latter had 
enjoined in August, 1891, and which was flnally decided in favor of 
John D. at the October term, 1897, of the court of appeals of the 
Eighth circuit. 29 C. G. A. 538, 86 Fed. 16. 

It is a question as to whether the note sued on is accommodation 
paper. The Land Company, to ail intent and purpose, belonged to 
John D. Beardsley. It executed this note; ail of its stockholders, in 
the opinion of the court, understanding for what purpose it was to be 
used. It was made payable to John D. Beardsley, or his assignée, 
and by him indorsed to Paul F. Beardsley as part considération of 
one-third of the judgment Paul F. held against John D. It was ail 
one transaction. John D. secured the satisfaction of the one-third 
interest in the judgment which Paul F. held, and, in considération of 
it, gave a note made by a corporation, in which he, in fact, owned 
ail the stock, which note was made payable to himself, and indorsed 
by him to Paul F. To ail intents and purposes, therefore, it was 
John D. who gave the note and $6,000 in money to Paul F. as con- 
sidération for the satisfaction of the latter's interest in the judgment. 
I incline strongly to the opinion that the transaction should be viewed 
from that aspect, and, if so, the note was not accommodation paper, 
However, I hâve not been able to flnd any authority directly on that 
point, and hence I do not rest the case at ail on that aspect of it. 
For the purposes of the décision it will be assumed that the note 
was accommodation paper, and that Paul F. and Edward Murphy 
knew it, for I think the note, taken in connection with the resolution 
of the Land Company reeited in the face of the deed of trast, would 
carry conviction to any intelligent business man or attorney, who did 
not shut his eyes to the facts, that it was accommodation paper, pro- 
vided, of course, the Land Company be treated as a separate and dis- 
tinct entity from John D. This note and deed of trust were in the 
hands of both Paul P. and Edward Murphy prior to their transfer to 
Murphy. Moreover, Murphy, prior to that time, had a contingent in- 
terest in the judgment in part owned by Paul F., as shown by ïiis own 
évidence and the instrument of writing flxing his compensation for 
services for the collection of the same. I think, too, it is fair to as- 
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sume that Murphy knew that John D. claimed to hâve an offset 
against this note, and that it became manifest to him before he pur- 
chased the note that John D. was struggling to make a settleinent 
with Paul P. for his interest in the |30,000 judgment in such a way 
as to get the beneflt of that set-off, and that he knew the set-off 
claimed was a judgment in the circuit court of the United States for 
the Eastern district of Arkansas, in chancery, for |7,756.29, which the 
said Paul P. had restrained the said John D. from collecting. Around 
this question of set-off was carried on the maneuvering between the 
two brothers, beginning as early as the summer of 1895, — John D. 
striving to get the beneflt of his set-off in any settlement made be- 
tween them, and Paul P. striving to defeat him in that effort; Mr. 
Murphy having become the attorney of Paul P. in 1893 for the collec- 
tion of Paul P.'s interest in the |30,000 judgment ; that relation con- 
tinuing until after the transfer of the note and deed of trust by Paul 
P. to Murphy in December, 1S95. It can scarcely be conceived that 
Murphy did not understapd the situation, and know what différences 
were in dispute between thèse brothers. This conclusion is con- 
flrmed by this significant circumstance: Paul P., on the 2d of Sep- 
tember, 1895, wrote to John D. Beardsley a letter, in which he says : 

"Yours of the 9th and 14th ultimo both duly received and noted. I return 
herewith Mr. Moore's letter as requested. I would hâve retumed It sooner, 
but Mr. Mnrphy, my attorney, hàs been away taking his vacation; hence the 
delay." , . 

This letter shows that Mr. Moore's letter had been retained by 
Paul F. for the purpose of showing it to Mr. Murphy, who was off on 
his vacation, It is shown by the proof that this letter of Mr. Moore's 
was a letter written to John D. Beardsley, and which the latter had 
forwarded to Paul P., who had detained it longer than he otherwise 
would in order to show it to Mr. Murphy. : A copy of this letter of 
Mr. Moore's iS in évidence. It is dated August 12, 1895, and ad- 
dressed to John D. Beardsley. In this letter Mr. Moore strongly ad- 
vises his client, John D., not to make any settlement with Paul P. 
for his one-third interest in the $30,000 judgment which would de- 
prive him of the right to avail himself of several grounds of set-off 
which he had against Paul P., and adds: 

"In my negotiatione with Mr. Beardsley [meflnlng Paul F.] I advised him 
dlstinctly that I would not entertain any proposition, or advise you to enter- 
tain, any propos;ition, that would in any maniier impair your légal or équitable 
rights and remédies to use any counterclaim- or set-off you might hâve against 
him or the rallway company. This was distlnctly undetstood between us." 

After this letter of Mr. Moore's was put in évidence, the déposition 
of both Paul P. and Murphy were taken. Paul P. was unable to state 
what letter of Mr. Moore's was ref erred to by him in his letter to John 
D., a,bove rçf erred to; and Mr. Murphy makes no statement in re- 
gard to the Moore letter at aU, and does not deny that he saw it. I 
conclude, therefore, that he did see it, and, if hedid, he knew that 
John D. had been advised before the note and deed of trust were as- 
signed to him — indeed; before they wep e executed — that he should 
not settle the interest of Paul P. in the judgment in such a way as to 
deprive himself of any equities or set-offs he might hâve against Paul 
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F. Mr. Murphy then became the assignée of the note with the knowl- 
€dge that it vvas accommodation paper, and that John D. claimed a 
set-off against it. 

I liave aiso reached tlie conclusion, after a careful investigation of 
tlie authorities, that the note is, in form. negotiable. Daniel, Neg. 
Inst. §§ yO, 14!)(i; Tied. Cora. Paper, par. :il; Wilson Co. v. :N^atioual 
Bank, 103 U. H. 773, 26 L. Ed. 488; Porter v. City of Janesville (C. C.) 
3 Fed. Gli); iStory, Prom. Notes, § 44. The indorseraent of the note 
by John D. to l'aiil F. is in thèse words : 

"Pay to Paul F. lîcardslej', protest and notice of nonpayment being liereby 
waived. J. D. Beardsley, by J. M. Moons Agent and Attoruey." 

It is insisted that this indorseraent was restrictive, and did not 
authorize Paul F. to indorse the note to a third person. In the opin- 
ion of the court the contention cannot be sustaiued. A note nego- 
tiable in form, as betvveeu maker and jjayee, is not deprivwi of its 
negotiable character by a restrictive indorseraent, aud hence Paul F. 
took it just as if it had been indorsed to him or his order. Daniel, 
Neg. Inst. § 6(i3. 

It is urged that the I^iind Company had no authority to exécute ac- 
commodation paper, and hence the exécution of the note was ultra 
vires. I incline to think that the charter of the I>and Company is 
broad enough to auUiori/.e it to exécute; acconimodation paper, but 
it makes no différence as to that. The Land Company is a private 
corporation. It owed no debts. The paper was issued by tlie con- 
sent of ail the stockholders, and it has been accepted, aud the con- 
sidération parted with by Paul F. for it. Can it now be pei'uiitted to 
take shelter under the plea of ultra vires? I think not. In 1 Cook, 
Corp. § 3, the author says: 

"A private corporation may become an accommodation indorser, distribute 
its assets, issue its notes, stoclv, or bonds below par, or, for no considération 
wbatever, give away its assets, or Diiiy moi'tgage its property for tlie p'.>rsonal 
beneflt of a part or a!l of its stockholders or ottieers, provided, always, that ail 
the stoclvholders assent. and provided that corporate ere<litors are not injured, 
and iH'Ovided that no statnte forbids sucli acls. 'J'he doctrine of ultra vires is 
no longer held to foi'liid sueli nets by a jirivate corporation under such circuni- 
stances. * * * 'Jlie tlieory of a corpcu'ation is that it lias no powers exceiit 
those expressly giveii or iiecessarily iinplied. But tins tUeory is no longer 
strictly applied to private corporations. A private corporation may exercise 
many extraordiuary powers, provided ail of its stockholders assent, and noue 
of Its creditors are injured. There is no one to coiiiplain except the state, and, 
the business being entirely private, the state docs not int(>rfi're. ïhus, fifty 
years ago the Courts would hâve suniniarily <leclared it illégal for a business 
corporation to become an accommodation indorser of eonimereia.l papin-, but 
to-day there is no rule of public policy whicli proliibits a privat(> cor)ioratioii 
■having a capital stock from betoniing the accoininodation inilorspr of commer- 
cial paper, providing sucli indorseraent is made with tlie knowledge and assent 
of ail the directors and stockholders, and provided corporate <'reditors are paid." 

In the subséquent discussion of tlie autlior it is shown that what- 
-ever is done by a private corporation with tlie assent of ail of its 
stockholders, and where no créditer is injured, altliotigh it may be 
ultra vires, is lawful, and Avill be enforced by the courts. The princi- 
ple does not apply to raiiroad corjiorations or quasi public corpora- 
tions. 



728 .97 FEDERAL REPORTER. 

It is insisted tliat Murphy, being aware of the vice in thé origin of 
the note, must show that he bought in good faitli, for a valuable con- 
sidération, and witliout notice. In short, that if Murphy knew, when 
the note was assigned to him, that it was accommodation paper, and 
that John D. Beardsley had a set-ofif! against it, he could stand upon 
no better footing tlian his assigner, Paul F. In short, that the hold- 
er must acquire the instrument without notice of fraud, defect of title, 
illegality of considération, or other fact which impeaches its validity 
in its transferror's hand. It is true that knowledge of fraud or 
illegality impeaches the bona fides of the holder, or at least destroys 
the superiority of his title, and leaves him in the shoes of his trans- 
ferror. But is this principle applicable where there is no vice in the 
origin of the paper except that it is accommodation paper, and where 
the défense against the holder is a set-off against his transferror, the 
existence of which he knew at the time he purchased the paper? 
Daniel, Neg. Inst. § 790, says: 

"It is to be obsei'ved, however, that knowledge of the mère want of considér- 
ation as between the original parties alone will not prevent the purchaser from 
becoming bona flde holder and occupying a better position than his transferror. 
Accommodation paper is daily placed in marliet for discount or sale, and an in- 
dorsee or purchaser who knows that a bill or note still carrent Mas drawn, 
made, accepted or indorsed without considération is as much entitled to re- 
cover as if he had been ignorant of the fact, and even where he acquires it 
overdue." 

In 1 Am. & Eng. Enc. Law (2d Ed.) p. 360, the gênerai doctrine is 
stated as foUows: 

"It foUows, therefore, that one who has, in good faith, taken an accommo- 
dation bill or note, before maturity, for value, and in the regular course of 
business, may enforee it against prior accommodation parties, whether accept- 
ors, drawers, makers, or indorsers, although he knew when he received the 
Instrument that it was accommodation paper." 

At wection 1435 of Daniel on Negotiable Instruments it is said: 
"The doctrine of set-ofC has but a limited application to negotiable paper, it 
being a distinguishing characteristic of negotiable seeurities that when they 
hâve passed into the hands of third parties for value no set-ofC admissible iu 
pleadings between original parties is available. The rule that a party taking 
an overdue bill or note takes it subject to the equities to which the transferror 
is subject does not extend so far as to admit set-oiïs which might be available 
against the transferror. A set-off is not an equity, and the gênerai rule stated 
Is qualified and restricted to those equities arising out of the bill or note 
transaction itself, and the transférée is not subject to a set-ofC which would be 
good against the transferror arising out of collatéral matters." 

The author says this was the English rule, and, while there is some 
conflict of décision in the American states, "it seems to be the uniform 
ruling everywhere that, although the paper be transferred after ma- 
turity, no set-ofls between antécédent parties which arose after the 
transfer wiU be available against the indorsee." 

It is also contended that the note and deed of trust sued on is not 
the property of the plaintiff Murphy, but is the property of Paul F. 
Beardsley, and that it was not assigned to Murphy for a valuable con- 
sidération. This is a question of fact to be determined by the évi- 
dence. Both Mr. Murphy and John D. Beardsley hâve testifled em- 
phatically that the note and deed of trust were assigned to Murphy 
in writing on the 17th of September, 1895. The instrument of writ- 
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ing was produced and read in évidence. Tliey botli testify tliat tlie 
considération paid for the note bj Murphy was |âOO in cash and his 
services as an attorney for Paul F. Beardsley, tlie value of wliich is 
estimated by Mr. Murphy at |.3,000. Mr. Murphy has also produced 
and read in évidence a written agreement by and between hiin and 
Paul F. Beardsley, assigning the note and deed of trust to him. ïhe 
note also appears to be indorsed by Paul F. Beardsley, by E. H. 
Murphy, agent and attorney, and also indorsed by Paul F. Beardsley 
himself. When thèse indorsements were made does not appear, but 
there is a récital of indorseraent in the instrument assigning 
it. That they were not made at the time the writte'n instrument 
was executed Js, I think, established by the proof, because at that 
time the note was in the hands of John ï). Beardsley, in Louisi- 
ana, for the purpose of having his indorsement of it corrected. 
John D. Beardsley has also produced and read in évidence a con- 
tract between hiin and Paul F. whereby it appears that as early 
as 1893 he had entered into a written agreement with Paul F. 
to collect the f 30,000 judgment, and stipulating the considération he 
was to be paid therefor. By the terms of that agreement the pro- 
fessional services of Mr. Murphy were procured for the collection of 
Pau;l F.'s one-third interest in the |30,000 judgment, either by further 
prosecution of the suit, or in any other nianner; and also for the col- 
lection of a certain other sum of money which was allowed Jones & 
Martin, as attorneys, against the Arkansas & Louisiana Railroad 
Company, which had become the property of the said Paul F.; and 
for the performance of thèse services, thereafter to be rendered, the 
said Murphy was to obtain 10 per cent, uijon the actual sum realized 
and collected on the judgment, which was to hâve the approval of 
the said Paul F., provided there was no litigation; and, in the event 
of further litigation, the said Murphy was to hâve 20 per cent. Mr. 
Murphy also testifles that Paul F. had verbally agreed with him to 
assign and transfer to him a sufficient àmount of his interest in the 
130,000 judgment to pay his fee. This settlement of John D. and 
Paul F., when consummated, had the eftect of wiping ont ail the se- 
curity Murphy had for his fee, and it seems but natural that in making 
it Murphy would look after and provide for its payment. The trans- 
action, therefore, was natural, and the amount paid reasonable, un- 
der the circumstances. It nmst be remembered the note was not due 
for a year. It had to be collected. The services of Mur^jliy had al- 
ready continued two years prior to the transfer, and litigation in 
collecting the note might reasonably hâve been expccted under the 
circumstances, coupled with the possibility of entire loss. I think, 
therefore, the considération was reasonable. 

Opposed to thèse facts are circumstances and the statoments eon- 
tained in Murphy's letters to Mr. ifoore and John U. Beardsley. 
Thej' are circumstances creating a strong suspicion that the trans- 
fer was merely colorable. They are, however, not irreconcilable with 
the bona fldes of the assignment. In seeking to hâve John D. correct 
the indorsement on the note, Murphy wrote a letter, after the assign- 
ment was made, the effect of which was to make the impression on 
John D. Beardsley that Paul F. still owned the note. It is quite 



730 67 FEDERAL REPORTEE. 

probable he thought that John D. would be more apt to correct the 
note in accordance with. the contract between bim and Paul F. than 
he would if he knew the note was assigned to a stranger. Moreover, 
it is quite probable that Murphy was in doubt as to the negotiability 
of the note, and thought it probable that the suit would bave to be 
brought in the name of Paul P. At ail events, in taking the assign- 
ment, he provided for that contingency; or he may bave been in doubt 
as to what remedy he would invoke, — whether to hold the note, and 
sue upon it and the deed of trust, or to file a bill to vacate the settle- 
ment, or for correction of the note and for spécifie performance. At 
ail events, the letter is not irreconcilable with his sworn évidence. 
Stni later Paul F. wrote a letter to John I>., leaving the impression 
on the latter that he still held the note. But no admissions of his 
made after the transfer of the note could affect Murphy's title, or be 
made évidence against his title. It was compétent to impeach the 
credibility of the évidence of Paul F., and tended to do so. But the 
title of Murphy did not dépend on the évidence of Paul F., but rather 
on that of Murphy and the corroborating circumstances detailed. I 
think, therefore, the weight of the évidence, fairly considered, is in 
favor of the validity of the transfer. The resuit is, the deed of trust 
must be foreclosed, and it is so ordered. 

Counsel on both sides bave urged other questions upon the atten- 
tion of the court, but, in the opinion of the court, their détermination 
is not necessary to a correct décision of the case. Decree for the 
plaintifE Edward H. Murphy, 



KNOWLES LOOM WORKS T. RYLE et al. 

(Circuit Court of AopealB, Thlrd Circuit November 6, 1899.) 

'No. IL 

MoBT^aAOM— Afteb-Acquirkd Propkktt. 

A mortgage wliich Includes "ail the maclilnery now or hereafter to be 
placed" ott the mortgaged premises, covers machinery subsequently ac- 
qulred by the mortgagor under a contract held to be one of sale, and not 
of bâtiment, and placed on the premises, as against a iease subsequently 
executed to the seller by the mortgagor, for the purpose of reserving title 
to such machinery until payment of the price. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

J. Martin Rommel and John G. Johnson, for plaintiiï in error. 
Robert B. Honeyman, for défendants in error. 

Before ACHESON and D^iLLAS, Circuit Judges, and BRAB- 
FORD, District Judge. 

ACHESON, Circuit Judge. When this case was hère upon a for- 
mer writ of error this court said : 

"Ilegarding the two Instruments of March 16, 1895, and July 12, 1895, as parts 
of one and the same transaction,— which Is the most favorable view that can 
be taken for the Knowles Loom Works,— the conciusiou is irrésistible that the 
transaction was not a bailment, but a sale of the naachiuery, with a Iease se- 
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curity for the price." Ryle v. Loom Works, 59 U. S. App. 653, 669, 31 C. C. A. 
340, 343, 87 Fed. 976, 980. 

At the first trial of the case the plaintiff (the Knowles Loom 
Works) put in évidence the written instrument or order of March 
16th. At the second trial, however, the plaintiiï did not oiïer that 
paper, but examined Charles H. Hutchins, the président of the plain- 
tiff Company, and John D. Cutter, the président of the Cutter Silk- 
Manufacturing Company, who conducted the antécédent negotia- 
tions with respect to the machinery, and a third person, Avho was 
présent thereat, to show what thèse negotiations were, and what 
was then verbally agreed on; the plaintiff claiming that this testi- 
mony established au oral contract not to sell the machinery, but 
to lease it upon the terms afterwards embodied in the instrument 
of July 12th, and that the machinery was delivered, not under the 
written order of March 16th, but under the alleged prior oral con- 
tract. But Mr. Hutchins himself testified that at the close of the 
negotiations, after "the arrangement was made on that plan, he 
[Hutchins] asked Mr. Cutter if he would write a mémorandum of 
this plan, and Mr. Cutter wrote a letter under date of March 16th, 
which embodied the essential features that I had in my mind." 
Now, this letter was the instrument or order of March 16th, which 
we hère reproduce : 

"New York, March IGtli, 1895. 

"Knowles Loom Works — Gentlemen: Please build for us one Inmdreii silk 
looms 35 In. 20 harness 4x4 box, with multiplier and iingular drive % each right 
and left with jacquards 600 hooks rise and fall, three levers, price two hun- 
dred and eighty dollars each. Terms of payment, notes bearing interest at 
six per cent, per annum, and maturing twelve mouths froin the average date 
of dellvery, but to be written 'six months' for convenience. and renewed as 
above. The Knowles Loom Works to own the machinery until paid for as per 
their usual form, and to hold also in first mortgage bonds of the Cutter Silk- 
Mfg. Co. tifteen thousand dollars as collatéral security toward the payment of 
said notes. Cutter Silk-Mfg. Co., by John D. Cutter, Prest." 

Under the évidence it is indisputable that immediately after this 
order was written it was delivered by the président of the Cutter 
Silk-Manufacturing Company, acting for liis company, to the prési- 
dent of the Knowles Loom Works, and was accepted by the latter 
on behalf of his company. There is not a particle of évidence tend- 
ing to show that anything was omitted from this written mémoran- 
dum of the agreement, or order then delivered and accepted, which 
the parties intended it should contain. To the contrary of this, the 
président of the plaintiff comjjany has testifled that it "embodied 
the essential features that I had in my mind." In disposing of the 
case upon the reserved point, the trial judge, in his opinion, said: 

"I hâve read the notes of both trials, and see no essential différence between 
what appeared then and what appears now. There was a larger volume of tes- 
timoriy upon the second trial, but there is nothing to take the case out of the 
décision of the court of appeals. The letter of March 16th summed up the pre- 
liminary negotiations between the parties, and constituted, as tlie court of ap- 
peals has said, 'the original contract relating to this machinery.' " 

We hâve attentively read and carefully considered ail the évidence, 
and we are entirely satisfled with the conclusion of the trial judge. 
It is, however, hère contended by the counsel for tlie plaintiff in 
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error that wliat the contract really was, upon the basis of wliicTi 
the machinery was delivered, was one of fact for the détermination 
of the jury alone. But this argument is not open to the plaintiff 
in error. This record shows that the parties agreed that the only 
question the jury should consider was that concerning the value of 
the machinery, and that the questions of ownership and title should 
be determined by the court under the reserved point. Moreover, the 
only assignments of error are: First, that the court erred in en- 
tering judgment for the défendant upon the point of law reserved, 
notwithstanding the verdict; and, second, that the court erred in 
that it did not enter judgment for the plaintiff upon the verdict. 
That any question of fact was improperly withdrawn from the jury 
is not assigned for error. In view of the uncontradicted évidence, 
the proposition advanced by the plaintiff in error that the looms did 
not become fixtures, and hence that no title passed to the mortgage 
trustée, cannot be sustained. The trust mortgage of May 18, 1895, 
in express terms included "ail the machinery now or hereafter to be 
placed" on the mortgaged premises. Now, the transaction of March 
16th, as we hâve seen, being a sale, undoubtedly the trust mortgage 
attached to and bound the looms prior to the exécution of the lease 
of July 12, 1895. We ând no error in this record, and accordingly 
the judgment of the circuit court is afarmed. 



GEER V. SCHOOL DIST. NO. 11, OURAY COUNTY, COLO. 

(Circuit Court of Appeals, Eighth Circuit October 30, 1809.) 

No. 1,163. 

Municipal Bonds— Validity—Effect of Récitals. 

Where tlie statute under wliich municipal bonds are issued does not au- 
thorize the board or offlcers issuing them to détermine whether tlie pro- 
posed issue would, in fact, exceed the limit prescribed by law, and there 
is no récital in the bonds that they do not exceed such limit, and each 
bond on its face, when talién in connection with the assessment roll, 
shows the limit to bave been exceeded, a gênerai récital that ail the re- 
quirements of the law hâve been complied with will not estop tlie mu- 
nicipality issuing them from showing that the bonds issued exceed the 
légal limit; and, when that is shown, they are void in the hands of every 
one. Whether the limit is imposed by the state constitution or by gên- 
erai statute is immaterial. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

A. E. Pattison, for plaintiff in error. 
J. P. Oassedy, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This action was brought by Rob- 
ert C. Geer, the plaintiff in error, against school district No. 11, 
in the county of Ouray and state ot Colorado, the défendant in 
error, on 160 interest coupons eut from negotiable bonds issued 
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by the défendant in error. Each of tlie bonds from wliich tbe cou- 
pons were eut contaius the following récitals: 

"This bond is one of a séries of twenty bonds of like ténor and date here- 
with, numbered conseeutively from No. 1 to No. 20 (both numbers inclusive), 
amounting in the aggregate to ten thousand dollars, wliicli the board of di- 
rectors of said school district number eleven bas issued for the purpose of 
erecting and furnishing school buildings for the purpose of éducation in said 
school district number eleven, under and by virtue of chapter 97 of the Gen- 
eral Statutes of the state of Colorado, entitled 'Schools,' the same being an 
act of the gênerai assembly of said state of Colorado eutided 'An act to es- 
tablish and maintain a System of free schools,' approved Jlarch 20, A. D. 
1877, as amended by subséquent acts of said gênerai assembly up to and in- 
cluding the year 1883, and under and by virtue of another act of said gênerai 
assembly of said state of Colorado, entitled 'An act to amend chapter 07 of 
the General Statutes, entitled "Schools," ' approved April 4, A. R. 1887. 
* * * And it is hereby certifled that ail of the requironnents of said laws 
hâve been fully complied with by the proper oftieers in issuing this bond, and 
ail of said séries of twenty bonds." 

On the back of each bond the several provisions of the law of 
the state of Colorado referred to in the body of the bonds are 
printed. Among other provisions is the following: "In no case 
shall the aggregate amount of the bonded indebtedness of any 
school district exceed 3| per cent, of the assessed valuation of such 
district." The answer, among other défenses, set up that tlie bonds 
were absolutely void, for the reason that at the tiine of the issue 
of the bonds the total assessed valuation of ail the taxable property 
in the school district did not exceed the sum of |72,00O, and that 
in the year prier thereto — in 1891 — it did not exceed Î77,000, and 
that at no time since the organization of the district did it exceed 
$80,000, and that at no time could said district hâve lawfully issued 
more than 12,700 of bonds, which is 3| per cent, of the assessed 
valuation of the taxable property of the district at any time from 
its organization up to the issue of the bonds; and that for this 
reason, this issue of bonds, as appears from the récitals in the 
bonds themselves, being for |10,000, they are absolutely void. To 
this answer the plaintiff interposed a demurrer, which was over- 
ruled, and, the plaintiff electing to stand on his demurrer, judg- 
ment was rendered for the défendant, whereupon the plaintiff sued 
out this writ of error. 

The contention of the plaintiff in error is that the récital in the 
bonds that "ail of the requirements of said laws hâve been fully 
complied with by the proper ofïicers in issuing thèse bonds, and ail 
of said séries of twenty bonds," estops the défendant from setting 
up the défense that there was an overissue of nearly four times 
the amount thèse laws authorized this district to issue. As each 
of the bonds recites on its face that it is one of a séries of 20 bonds 
of |500 each, every purchaser was charged with fuU notice that 
the district had issued |10,000 of thèse bonds, and, as the demurrer 
admits that this was nearly four times as much as the défendant 
had, under the laws, authority to issue, the only question to be 
determined is whether the récital in the bonds that "ail the re- 
quirements of said laws hâve been fully complied with," relieved 
the purchaser from examining the record of the assessment for the 
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purpose of ascertaining wliether the |10,000 indebtedness thus in- 
curred did not exceed the 3^ per cent, of the assessed valuation 
of ail the taxable property in the district at the time the bonds 
were issued. That it is the duty of the purchaser upon this state 
of facts to make such examination is settled by repeated décisions 
of the suprême court of the United States. Dixon Oo. v. Field, 
111 U. S. 83, 4 Sup. et. 315, 28 L. Ed. 3G0; Lake Co. v. Graham, 130 
U. S. 674, 9 Sup. et. 654, 32 L. Ed. 1065; Sutliff v. Commissioners, 
147 U. S. 230, 13 Sup. Ct. 318, 37 L. Ed. 145. The latest exposition 
of the law applicable to this class of cases is contained in the 
opinion of the suprême court in the case of Board of Com'rs of 
Gunnison Co. v. E. H. Bollins & Sons, 173 U. S. 255, 19 Sup. Ct. 390. 
The court there enters into an exhaustive review of ail its former 
décisions on this subject. From the classification of the cases and 
reasoning of the court in that case thèse two rules may be deduced : 
(1) That where the statute under which the bonds are issued au- 
thorizes the board or offlcer empowered to issue them to détermine 
whether the proposed issue of bonds would in fact exceed the limit 
prescribed by the statute, the récital in the bond to the effect that 
such détermination has been made, and that the statutory limit 
bas not been exceeded, and the bonds on their face do not show 
such récital to be false, then in a suit brought by a bona flde holder 
of the bonds the county or municipality issuing the bonds is estop- 
ped from saying such récitals are not true; and (2) that, where 
the statute under which the bonds are issued does not authorize 
the board or offlcer empowered to issue them to détermine whether 
the proposed issue would in fact exceed the limit prescribed by 
law, and there is no récital in the bonds that they do not exceed 
such limit, and each bond on its face, when taken in connection 
with the assessment roll, shows the limit has been exceeded, then 
the gênerai récital that ail the requirements of the law hâve been 
complied with in issuing the bonds will not estop the county or 
municipality issuing them from showing that the bonds exceed in 
amount the statutory limit, and, when that fact is shown, they are 
void in the hands of every one. The leading cases supporting the 
flrst rule are Chaffee Co. v. Potter, 142 U. S. 355, 12 Sup. Ct. 216, 
35 L. Ed. 1040, and Board of Com'rs of Gunnison Co. v. E. H. Eol- 
lins & Sons, 173 U. S. 255, 19 Sup. Ot. 390, and the leading cases 
establishing the second rule are Dixon Co. v. Field, supra, Lake 
Co. V. Graham, supra, and Sutliff v. Commissioners, supra. The 
case at bar falls under the second rule. Each bond shows on its 
face the whole amount of bonds issued, and the recorded valuation 
of the property of the district subject to taxation showed that 
amount to be largely in excess of the statutory limit, and the board 
of directors of the school district were not authorized by law to 
détermine whether the proposed issue of bonds would in fact ex- 
ceed the statutory limit, and the bonds contain no récital or cer- 
tificate on that subject. Upon this state of facts the bonds are void 
in the hands of every one. Cases will probably arise not covered 
by eitlier of thèse rules, or an}' of the existing décisions of the su- 
prême court. It will be time enough to décide such cases vi'hen 
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they arise. It is very clear that this case, upon its facts, is ruled 
by the cases we bave cited, the doctrine of which, as shown by the 
opinion of the suprême court in Board of Com'rs of Gunnison Co. 
V. E. H. Rollins & Sons, supra, bas not been sliaken by any of the 
later décisions of that court. We are therefore spared any discus- 
sion of the numerous cases cited by the learned counsel for the 
plaintiff in error, which are supposed to establish a contrary doc- 
trine. The contention that the case at bar can be distinguished 
from Dixon Co. v. Field, and the other cases we hâve cited, by rea- 
son of the fact that in those cases the limitation was created by 
the constitution, while in this case it is created by a statute, is 
not tenable. The statutory limitation was as obligatory and bind- 
ing upon the school district as if it had been contained in the con- 
stitution. The statute was a public statute, of which ail persons 
were bound to take notice. The judgment of the circuit court is 
afflrmed. 



STRAHORN-HUTTOX-EVANS COMMISSION CO. v. QUIGG et al. 

(«reuit Court of Appeals, Eiglith Circuit. October 23, 1890.) 

No. 1,243. 

1. CHATTEL MoKTGAGES— VaI.IDITY of UuilECOIiDED MOSTGAGE— WhAT CoNSTI- 

TDTES DeMVEHY 01" POSSESSION. 

A written statement, delivered by a mortgagor of Personal property by 
an unrecorded mortgage to the mortgagee, that possession of the prop- 
erty is thereby delivered to thè mortgagee, accompanied by an order for 
its delivery on a ballee having it in his possession, does not constltute a 
delivery which will take the place of the record, and render the mortgage 
valid as against an attachment against the mortgagor which is delivered 
to the marahal before the mortgagee has takeu actual possession of the 
property, or delivered the order to the bailee, under the laws of the Indian 
Territory, which provide that chattel mortgages shall be invalid unless 
recorded, and which make a writ of attacliment a lien on the property 
of the défendant subject to levy thereunder from the time of its delivery 
to the officer. 

2. SaME— POSSESSIOÎÏ. 

The possession of a mortgagee, which will validate an unrecorded mort- 
gage, must be actual, open, and publie, so that creditors who inquire 
with reasonable diligence of those in actual possession of the mortgaged 
property will reçoive notice of the control and lien of the mortgagee. 

3. Same— Delivery to Mortgagee. 

Where mortgaged Personal property Is in the possession of the bailee 
of the mortgagor, notice to hlm is indispensable to a delivery of the pos- 
session to the mortgagee that will be effectuai against creditors and pur- 
chasers. 

lu Error to the United States Court of Appeals in the Indian Terri- 
tory. 

William T. Hutchings, for plaintiff in error. 

N. B. Maxey, S. S. Fears, J. W. Hocker, and Zol. J. Woods, for de- 
fendant in error. 

Before CALDWELL, SA^'BOEX, and THAYER, Circuit Judges. 
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SAJs'BORjSr, Circuit Judge. Is the written statement of mort- 
gagors of Personal property by unrecorded chattel mortgages that 
the possession of the property is delivered to the mortgagee, and 
their order on the bailee thereof to deliver it to the agents of the 
mortgagee, a sulHcient deliyery of possession to sustain the mort- 
gages against attaching creditors whose writs corne to the hands of 
the marshal in the Indian Territory before any actual change of pos- 
session is effected, and before the bailee receives the order, or any 
notice of the transaction? This is the question which this case pré- 
sents. The United States court in the Indian Territory answered it 
in the afiarmative, and the United States court of appeals in that 
territory answered it in the négative, and this is the error assigned. 
The question arose in this way: In January and February, 1895, J. 
E. Ingram and H. A. Ingram made some chattel mortgages upon 
225 steers which tliey owned to secure debts of about |3,400 and 
interest, and on August 20, 1895, when this litigation commenced, 
thèse mortgages were owned by the plaintiiï in error, Strahorn- 
Hutton-Evans Commission Company, a corporation. On that day 
the cattle were in the possession of one Alex. Yargee in his pasture 
in the Indian Territory, and the mortgages had never been flled or 
recorded in that territory. J. E. Ingram was about 45 miles distant 
from the cattle, in the territory of Oklahoma. At about 8 in the 
morning he executed and delivered to the agents of the mortgagee 
il written instrument in which he stated that the possession of the 
cattle was delivered to them, as such agents, under the terms of the 
mortgages, and he gave them a written order on Yargee to turn 
the steers over to them. In the evening of that day, and before thèse 
agents had the actual possession of the cattle, before they presented 
their ordér to Yargee, and before he was in any way notified of 
the attempted change of possession, the défendants in error com- 
menced actions in the United States court in the Indian Territory 
against J. E. Ingram, and issued and placed in the hands of the 
marshal writs of attachment against his property, which were sub- 
seqaently levied upon some of thèse mortgaged cattle. Judgment 
was subsequently obtained against Ingram in thèse actions. In each 
of thèse attachment suits the mortgagee âled an interplea, and 
claimed the attached cattle under its mortgages and the paper pos- 
session we hâve described. The two suits were consolidated, and 
tried together by the court without a jury. Upon this trial, objec- 
tion was made and exception was taken to the introduction in évi- 
dence of the mortgagors' written statement of August 20, 1895, to 
the eflect that possession of the cattle was delivered to the agents 
of the mortgagees, and to oral testimony of the contents of the 
order on Yargee. The trial court received this évidence, held that 
the paper delivery of the cattle was suflficient to validate the mort- 
gages without further change of possession, and awarded the cattle 
to the interpleader. ïhe court of appeals in the Indian Territory 
reversed thèse rulings, and at the request and pursuant to the agree- 
ment of the parties and subject to the opinion of this court ren- 
dered judgment for the plaintiffs in the attachraents against the in- 
terpleader. 48 S. W. 1066. This is the ruling challenged by the writ 
of error. 
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Under tlie statutes of tlie state of Arkaiisas, which are in force 
in the Indian Territory, "an order of attachment binds tlie defend- 
ant's property in tlie county which. might be seized under an exécu- 
tion against him from the time of the delivery of the order to the 
sheriff or other officer," and every chattel mortgage is required to 
be recorded, and it becomes a lien upon the mortgaged property 
when it is flled for record, and not before that time. Mansf. Dig. 
Ark. §§ 325, 4742, 4743; Cross v. Fombey, 54 Ark. 179, 181, 182, 
15 S. W. 461. The mortgages hère in question were never recorded 
in the Indian Territory, and hence they never becanie a lien upon 
the property attached unless they were validated, and that lien was 
created by the possession taken by the mortgagees. The purpose of 
recording acts is to x)revent the frauds upon creditors and subséquent 
purchasers that are sometimes perpetrated by ineans of secret liens 
and claiins, and to compel owners and lien holders to give jjlain and 
public notice to creditors and purchasers of their daims upon prop- 
erty, to the end that the latter may not be deceived into giving crédit 
to or into biiying of an apparent owner when the bénéficiai interest 
or the real title in his property is held by another. One of the 
strongest indicia of ownership of or of a lien upon personal property 
is possession, and for this reason it is that tlie delivery of the pos- 
session of Personal property to the mortgagee has been universally 
held to validate an unrecorded mortgage, and to be an effectuai sub- 
stitute for its record. Tlie change of possession, however, which 
may hâve this effect must be of a character to accomplish the full 
purpose of the recording acts. It must be calculated to give a no- 
tice of the claim of a mortgagee as open and effectuai as a record 
of the mortgage. It must be so open, public, actual, and apparent 
that the creditor or purchaser who undertakes to deal with the prop- 
erty would be likely to receive notice of the possession of the mort- 
gagee, and through that of the lien of the mortgage, before he loaned 
his money or bought the property. A mère secret written or verbal 
statement made by or between the niortgagor and mortgagee, and 
known only to them or to their agents, to the effect that the mort- 
gaged property is delivered to the mortgagee without any apparent 
or actual change of the immédiate control over the pro])erty, has no 
such effect. And it ought to hâve noue, because it tends, not to 
serve the purpose, and give the notice of a record, but to foster the 
very fraud which the record was designed to prevent, and to deceive 
creditors and purchasers into a reliance upon the apparent title of 
the mortgagor when the bénéficiai interest in the property is con- 
cealed in the mortgagee. 

There are two reasons why the written statement of the delivery 
of possession made by the mortgagors in tliia case and their order 
on the bailee of the property did not constituée such a change of 
possession as will validate and sustain thèse mortgages against the 
creditors and purchasers of the mortgagors. The first is that they 
were not accompanied with an opeu. publi<; delivery of the posses- 
sion, such as was calculated to notify creditors and purchasers of 
the change of possession and control of the eattle, and the property 
was of the kind where such actual delivery was both possible and 
97 F.-47 
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convenient. They were mère paper récitals of a change of posses- 
sion, while no actual change took place until after the marshal re- 
ceivèd the writs. The cattie were in Yargee's pasture, subject to 
the order and control of the mortgagors, when the writs were re- 
ceived by the officer, just as they had been during the entire summer. 
A creditor or purchaser who had then examined them, or had in- 
quired of Yargee or of any other person in the actual control of 
them, would not hâve learned that the mortgagee had either a lien 
upon or a possession of them. The written déclaration and order 
were in one of the pockets of some agent of the mortgagee, miles 
Bway from the stock and from the marshal when the writs came 
to his hands, and they gave no notice to Mm or to the creditors he 
represented of their existence, or of the faets they recited. They 
constituted no substitnte for the record of the mortgage which the 
statute required. Our conclusion is that a mère verbal or written 
statement of, or order for the delivery of, the possession of mort- 
gaged Personal property to the mortgagee, unaccompanied with 
any actual change of possession or control thereof, will not sustain 
an unrecorded mortgage against attaching creditors or purchasers 
of the mortgagor. In order to accomplish this resuit, the posses- 
sion of the mortgagee must be actual, open, and public, so that cred- 
itors and purchasers who inquire with reasonable diligence of those 
in actual possession of the mortgaged property will receive notice 
of the control and lien of the mortgagee. Jones, Chat. Mortg. §§ 186, 
187; Cobbey, Chat. Mortg, §§ 497, 560, 640; Steele v. Benham, 84 
N. Y. 634, 638, 640; Eogers v. Pierce (Neb.) 10 N. W. 535; Porter 
V. Parmley, 52 N. Y. 185, 189; Bank v. Sprague, 20 N. J. Eq. 13, 27; 
Wilson V. mil (Nev.) 30 Pae. 1076, 1078; Thompson v. Yeck, 21 Hl. 
73,75. 

The other reason why the attempted delivery to the mortgagee 
was insufflcient to sustain the mortgages in this case is that the 
property was in the possession of the Ijailee, Yargee, and he was not 
notifled of the order upon him, or of the attempted change of posses- 
sion, until after the marshal had received the writs, and their liens 
had been fastened upon the property. Where personal property is 
in the actual possession of a bailee, notice to him is indispensable 
to a delivery of the property to a mortgagee that will be effectuai 
against creditors and purchasers, because he is in the actual posses- 
sion of the property, and there is no change of such possession until 
he receives notice of it. Whitney v. Lynde, 10 Vt. 579, 586; Tux- 
worth v. Moore, 9 Pick. 347, 348; Carter v. Willard, 19 Pick. 1, 11; 
Lanfear v. Sumner, l7 Mass. 110, 114. 

The judgment of the United States court of appeals in the Indian 
Territory is affirmed. 
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EMMBRLING t. FIRST NAT. BANK OF PEMBINA, N. D., et aL 
(Circuit Court of Appeals, Eigtith Circuit. November 6, 1899.) 

No. 1,245. 

1. Bailment— Evidence op Redklivbry— Estoppel of Bailor by Accepting 

Rkcbipt op Another. 

In a suit against a national banlf and its receiver to recover the value 
of securities claimed by plaintiffi to liave been held by the bank as her 
agent, it appeared without contradiction tliat plaintiff, wlio was a Ger- 
man woman, 60 years old, and with little knowledge of business, had 
caused the securities to be delivered to the bank, whose cashier receipted 
for them to her agent, under a verbal agreement with the président that 
they should be coUected when due, and the proceeds kept reinvested by the 
bank for plaintiff, for a term of five years; tliat, after obtaining the se- 
curities, the bank notified plaintiff that it was necessary for her to in- 
dorse them, and that she had her brother come from her home in Manitoba 
for that purpose. The question at issue was as to whether at that time 
the bank redelivered the securities to plaintiff, and she turned them over 
to the président as an individual; and on such question there was some 
confllct of testimony. The securities were assigned by plaintiff as di- 
rected by the cashier, the assignments, so far as appeared, being in blank 
as to the assignée. The receipt then given plaintiff was on the letter 
head of the bank, but purported to be made by the président individually. 
Plaintiff and her brother testified that such receipt was handed to plain- 
tiff in an envelope, and was at once sealed by the brother, and taken for 
safe-keeplng, without being read, and that nothing was said about any 
change in the previous verbal agreement. The subséquent eorrespond- 
enee was conducted entirely between plaintiff and the bank through ita 
cashier. On her request, he from time to time remitted her money from 
interest collected, sent her statements of the taxes paid for her by the 
bank, and one renewal note, subsequeutly taken, and sent to plaintiff, 
was made payable to and indorsed by the Isank. Held that, the securities 
havlng admittedly been in the possession of the bank, it had the burden 
of proving a redelivery and intentional acceptauce of them; that the re- 
ceipt was not conclusive on plaintiff, but, if it was not read to her, and 
she was induced to accept it in the belief that it was the receipt of the 
bank, her rights against the bank were not prejudiced thereby; and the 
direction of a verdict for défendant based thereon was erroneous, the 
entire question of whether there was an actual redelivery of the se- 
curities and change of depositary being one of fact for the jury, to be de- 
termined under ail the facts shown. 

2. CoRPOKATioN—CoNTiîACTS— Défense of Ultra Vires. 

Tlie fact that a contract made by a national bank to receive and col- 
lect securities and reinvest the proceeds for the owner contained provi- 
sions which were ultra vires does not relieve the bank of the légal obliga- 
tion to return the securities or account to the owner for their value. 

In Error to the Circuit Court of the United States for the District 
of North Daliota. 

Amélie Emmerling, the plaintiff in error, was a German woman, who, it was 
stated at the bar, talked and understood the Euglish language somewhat Im- 
perfectly, and was inexperienced in business affairs and methods. She was 
60 years old, and a widow. She was possessed of real-estate mortgages, notes, 
and bank stock of the par and of the actual value of $8,283.64. Thèse se- 
curities were in the hands of Charles W. Andrews, who had given no security 
to Mrs. Emmerling, and, being uncertain as to bis responsibility, and believ- 
Ing that she would incur less risk of loss if lier securities were placed in the 
First National Bank of Pembina, N. D., she went from her home near Win- 
nipeg, Manitoba, to Pembina, N. D., in August, 1889, for that purpose. Soon 
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after her arrivai tbere^ she was introduced to L. E. Eooker, président of thé 
bank, and she testifies that: "I spoke to Mr. Booker. I aslied him if he 
wanted to take the business In liand as président of the bank. I addressed 
him as président 6t the bank. I told Mm that. He asked'me why I was 
taking It eut of the'hands of Mr. Andrews, and I told him Mr. Andrews would 
not glve me security, and I found myselt nnsecured, so I intended to put my- 
self in the hands of the bank, and he, as président, to give it over to the bank, 
and to flx things as it ought to be. He asked me why I did not do it my- 
self, and I sald I was not a business woman, and could not do it. I told him 
in that conversation that under my arrangement with Mr. Andrews I was to 
hâve 8 per cent, on investments, and ail over 8 per cent. Mr. Andrews was to 
havé. Mr. Booker told me the bank would- not take the slufC under five years, 
and during the flve years, if I needed any money out of the Interest, I could 
hâve It. Nothing was said to the efCéct that I was goiug to deal with him 
personally. I did not know Mr. Booker. I could not tell him to take my 
things personally, because I did not know him any more than I did Mr. An- 
drews." At the conclusion of their interview, Mrs. Emmerling executed and 
delivered to the bank the following order on Mr. Andrews: 

"Charles W. Andrews, Esq.: Please deliver to First National Bank of Pem- 
bina any and ail moneys, books, papers, deeds, notes, securities, and any other 
property of every kind and nature now in your liands or under your control 
belonging to me; the said First National Bank being hereby duly authorized 
by meto receipt for the same, and to make a fuU settlement with you for any 
business or other transaction previously done by you on my account. 

"Amélie Emmerling." 

The bank presented this order to Mr. Andrews, and in compUance therewith, 
on the 15th day of August, 1889, he delivered the securities to the bank, tak- 
ing the bank' s receipt therefor. After arrangiug to hâve the bank take charge 
of her securities, and the exécution of the order ou Mr. Andrews to deliver the 
securities to the bank, Mrs. Emmei-ling retumed to her home, where she re- 
mained for two months, and until informed that it was necessary to the 
proper conduct of her business for her to indorse or assign the securities, 
when she returned to Pembina for that purpose. Up to this point there is 
no testimony whatever in conflict with that of Mrs. Emmerling. ïhere is 
some conflict as to what took place after Mrs. Emmerling went into the bank 
to indorse and assign the papers. Mr. Mager, her brother, who was with 
her in the bank at the time, testifies: "I was présent during the time my 
sister was In the bank with Ryan and, Booker. I hâve heard the testimony 
relatlve to notes, mortgages, and other papers turned over by plaintiff to the 
bank, and saw thcm ail there at that time in the bank. Saw them on the 
table or desk in the bank room. Mr. Ryan produced the papers, and laid them 
on the table, and told my sister that she liad to indorse them, and opened 
them up, and showed her where she had to sign, and she did so. He laid 
them on the table, and said, 'Hère are ail the papers,' and opened them up, 
turn about, for her signature. * • * After the papers were ail sigued, Mr. 
Booker handed the receipt oVer to Mrs. Emmerling. When handed over, the 
document was inside the envelope, but not sealed. Mr. Booker told Mrs. Em- 
merling, 'Hère, Mrs. Emilierling, is your receipt.' She handed it right over to 
me. She sat right near the end of the table; said. 'John, you take care of 
this.' Q. Was that document read at that time by any one? A. No, sir; posi- 
tively not. T sealed the envelope, and took it home, and put it in my safe. 
Bxhibit D is the identical envelope this paper was in. Mr. Booker gave it 
to my sister, and she gave it to me. The indorsement was put on there a day 
or two after,— just as soon as I got home,— and I then put it in my safe. [The 
indorsement on the envelope reads as foUows: "Receipt and order of Mrs. E. 
and from First Nat. Bk., Pembina."] I think the envelope was sealed in the 
bank by me. I did not read it at any time before I put it in my safe. I iirst 
opened the envelope flve or six years ago, about four years after the transac- 
tion. I think the paper was in the envelope when Booker handed it to my 
sister. I am sure it was not taken out of the envelope at any time while my 
sister, Booker, Ryan, and myself were in the banlc that day. It was not read 
to my sister or me, or either of us. During the time wo were there in No- 
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vember, when the notes and mortgages were being signed, during the whole 
conversation had witli Ryan and Booker, or either of them, regarding the 
notes or mortgages, nothing was said ahout their being turned over to Mr. 
Booker." When the envelope referred to by the witness was opened, it was 
found to contain a receipt reading as follows: 

"L. E. Booker, Président. fL. E. Booker. 

" J. La Moure, Vice Président. Judson La Meure. 

" G. W. Ryan, Cash'r. Direntnrs J *^- H- Johnson. 

« J. K. Musselman, Asst. Cash'r. iJireciors -<; j gook^alter. 

T. C. Shaw. 
i. H. L. Holmes. 
"First National Bank. 

"Capital, $50,000.00. 

"Pembina, Dak., Nov. 4th, 1889. 
"Received from Amélie Bmmerling real-estate mortgage notes, chattel-mort- 
gage notes, and bank stock in Cavalier County Bank, in ail eight thousand 
two hundred and eighty-three and «^/loo, which I agrée to aecount for and 
guaranty (8) eight per cent, per annum upon ail of said notes, mortgages, 'and 
bank stock which are good and collectible, and guaranty Amélie Êmmerling 
against loss from any loans made by me after the amt. is collected upon the 
loans already made. L. E. Booker." 

Mrs. Emmerling corroborâtes her brother in every respect, and testifies: 
"They told me they wanted me to assign some of the papers. None of those 
papers, mortgages, notes, or other papers were handed to me. They were 
on the table when I saw them. Somebody brought them and put them on the 
table. They were handed to me one at a time to sign. I signed certain as- 
signments. Nothing was said that day, while I was at the bank. about my 
dealing with Booker personally. There was no agreement or understanding 
at the time that I was dealing with Booker personally. I was dealing with 
the bank. While I was there, there was a receipt given, but I don't know 
where it is. I can't remember who handed it to me. * * * It was not 
read to me. When it was handed to me it was not opened up so that it could 
be read by me. I think it was folded up. They put an envelope over it. I 
handed it over to my brother when he came. He was not there at the time. 
I did not take it out of the envelope. At that time I had no knowledge what- 
ever that any claim was made that I was dealing with Booker personally. I 
did not at that time consent to deal with Booker personally." 

G. W. Ryan, the cashier of the bank, testifies that: "I delivered them [the 
seeurities] to Mrs. Emmerling just as I received them from Mr. Andrews, in 
an envelope. When she came Into the bank, I gave those papers to Mrs. Em- 
merling in a bunch, in an envelope. I showed her where to sign on the as- 
signments, but as to the other signatures I can't say. Some of the assign- 
ments were left blank at that time, but would not say whether ail were or 
not. I would not be positive that the assignée' s name was put in any of the 
assignments. Mrs. Emmerling simply told me she was turning those papers 
over to Booker. Nothing said about the bank nor président. I understood 
the order was given to the banlî in the first instance, and was told that it 
was in pursuance of an arrangement with Booker. I understood from the 
order the papers were to be delivered to the First National Bank, and 1 gave 
the receipt of the First National Bank for them. While Mrs. Emmerling and 
Mr. Booker were in the bank, I did not linow anything about a new contract. 
There was a contract being made between them at that time for those pa- 
pers." 

Mrs. Emmerling returned to her home, and from time to time thereafter 
would request the bank to send her funils out of the collections made on her 
seeurities. Thèse requests, beginning Februarj' 4, 1890, and continuing until 
.Tuly 16, 189G, were always houored by the bank sending her its check for the 
amount desired by letter. Thèse letters were written on the letter heads of 
tlie bank, and signed officially by G. W. Ryan, the cashier of the bank. They 
are alike except as to dates and amounts. The following is a copy of one of 
them: 
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"•If. E. Booker, Président. f L. E. Booker. 

" J. La Moure, Vice Prest. Judson La Moure. 

"G. W. Eyan,Cashier. O. H. Johnson. 

" J. K. Musselman, Ass't Cash'r. Directors ■{ J. Bookwalter, 

T. C. Shaw. 

H. L. Holmes. 

H. Charlton. 
"First National Bank. 

"Capijtal, $50,000;00. 

"Pembina, Dak., Aug. 19, 1891. 
"Mrs. A. B. Emmerllng— Dear Madam: As requested in yours of tlie 17th, 
herewltli inclose our check for $100. 

"ïours, G. W. Ryan, Ca." 

The bank also paid taxes for Mrs. Emmerllng, and reported the payment by 
létter written on the bank's letter head, and reading as follows: 

"Pembina, N. Dak., July 16, 1896. 
"Mrs. Emmerllng— Dear Madam: The bank has pald taxes as follows for 
you: * » ,*. G. W. Ryan, Ca." 

Prom 1889 until the fallure of the bank there was no suggestion made by the 
bank or any one to Mrs. Bmmerling that Booker personally had anything to 
do with her securities, and she rested secure in the belief that the bank had 
them, and that they were safe there. There was some other testimony, but 
what we hâve set ont comprises the most piaterlal part of the évidence, and 
is quite suiflcient to dispose of the case in this court. After the bank failed, 
Mrs. Emmerllng presented her claim for her securities to the receiver of the 
bank, who refused to allow the same. She thereupon brought this suit against 
the bank and its receiver to recover the value of her securities. The answer 
of the défendant was a gênerai déniai of the averments of the complaint. At 
the trial the défendants made two contentions: First, that the securities were 
not left with the bank, but with L. E. Booker, the président of the banli, in 
his individual capacity; and, second, that, if they were left with the bank, 
the contract was ultra vires the bank, and the bank was not liable either to re- 
turn the securities or to account for their value. At the close of the testimony 
in the case, the court, on motion of the défendants, "direeted the jury to returu 
a verdict in favor of défendants and against the plaintifE upon the grounds 
stated by the court: First, that the évidence submitted showed that the con- 
tract referred to lu plaintifl's complaint and in the testimony was made per- 
sonally with li. E. Booker, and not with the défendant bank; and, second, 
that the contract referred to in the complaint and the évidence was ultra vires 
the bank, and therefore not blnding on the défendants,— to which ruling the 
plaintifiC duly excepted." The jury returned a verdict in acçordance with the 
instructions of the court, and the plaintiflC sued ont this writ of error. 

Tracy K. Bangs (Charles J. Murphy, on the brief), for plaintifl in 
error. 

Guy C. H. Corliss (W. J. Kneeshaw and J. M. Cochrane, on the 
brief), for défendants in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

At the threshold of this case we flnd some very important facts 
established by uncontested testimony; among them thèse: That Mrs. 
Emmerllng made a contract with Booker, as président of the bank, 
for the bank to take and handle her moneys and securities on certain 
terms, and that in pursuance of that contract she gave the bank an 
order on Andrews for the securities, and that the bank obtained the 
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seeurities on tliat order. Thèse faots are not contestfd in tlie évi- 
dence. Eooker does not oome iorwai'd to deny tliem, for tiie reason, 
as was stated at the bar, that lie lias fled tlie country to escape pimisli- 
ment for his fraudnlent and illégal ose of tlie funds of the bank, wliich 
brought about its failure. Tliat the contract raade by Mrs. Emmer- 
ling witli Eooker, as président of the bank, contemplated that the 
bank was to do miich more tlian merely to receive the seeurities for 
safe-keeping, is shown by the terms of Mrs. Emmerling's order on 
Andrews to turn the seeurities over to the bank. This order not only 
authorized the bank to recelait to Mr. Andrews for the seeurities, but 
"to make a full settlement with you [Andrews] for any business or 
other transaction previously done by you on my account." Exclud- 
ing the receipt, wliich we will consider later, the overwhclming weight 
of évidence is against the défendants' contention that Mrs. Emmer- 
ling wittingly and knowingly revoked the bank's agency, and with- 
drew lier seeurities from its possession, and appointed Booker lier 
agent, and turned the seeurities over to hini individually. We are 
brought at once, therefore, to the considération of the question wheth- 
er the delivery of the receipt signed by iîooker to Mrs. Emmerling, 
under the circumstances detailed in the évidence, estops her from 
showing that she never did withdraw her seeurities from the bank, 
and place them in the hands of Booker. The fact being clearly es- 
tablished that the bank received and had possession and control of 
thèse seeurities for Mrs. Emmerling, and as her agent, the burden of 
proof rested upon the défendants to show that this agency had been 
revoked, and the seeurities returned by the bank to Mrs. Emmerling. 
Mrs. Emmerling did not go into the bank to make any change in the 
custody of her seeurities, but to indorse them in blanlv, for the pur- 
pose, as she supposed, of enabling the bank to collect them. It is 
now apparent that the purpose of the bank officers in procuring thèse 
indorsements was to enable the bank, or its officers, to make fraudu- 
lent use of her seeurities, as was done. Down to the time thèse in- 
dorsements were made, Mrs. Emmerling had received no receipt from 
the bank for lier seeurities. She was entitled to such receipt, and 
had a right to expect it; and when the président of the bank said to 
her, "Hère, Mrs. Emmerling, is your receipt," she had a right to sup- 
pose it was the receipt of the bank, and no one else. She had not 
delivered her seeurities to Booker, but to the bank. Slio was im- 
pressed with the idea that her seeurities and money would be much 
safer in the bank than in the hands of any private individual. It 
was tins notion that induced her to transfer the seeurities from An- 
drews to the bank. Booker was a stranger to her. She knew noth- 
ing about him or bis responsibility. It is highly improbable, there- 
fore, that, after taking the seeurities from Andrews, and putting them 
into the possession of the bank for greater security, she would im- 
mediately take them ont of the bank's possession, and place them in 
the hands of an individual of whose honesty and responsibility she 
knew nothirig, and who, as subséquent events proved, was whoUy un- 
trustworthy. She and lier brother testified tliat the receipt was not 
rend by or to lier at any time; that it was handed to her in an envel- 
i>p(\ and handed by her to hei' brother, who sealed the envelope, who 
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took it to his Borne, and placed it in his safe, flrst making an indorse- 
ment on the envelope to tlie efîect that it contained tlie receipt of tlie 
bank to Mrs. Emmerling for tlie securities. It is true, Eyan, tlie 
cashier of the bank, testifles that when Mrs. Emmerling came into 
the bank he "delivered" the securities to her; but she did not go into 
the bank to hâve the securities "delivered" to her, but to indorse 
them, and, if they were handed to her at ail, it was for that purpose. 
They were immediately spread eut upon the table, and Eyan himself 
proceeded to instruct and direct Mrs. Emmerling where and how to 
sign her name to blank indorsements. It is obvious that, if the pa- 
pers were handed to her as testifled to by Eyan, they were not "deliv- 
ered" to her in the sensé that she received them in exécution of a 
purpose to revoke the agency of the bank, and take the papers ont of 
its possession. If the papers were handed to her at ail, it was not 
for any such purpose as that. The cashier could not hâve understood 
that the bank had ceased to be Mrs. Emmerling's agent, for he dealt 
and corresponded with her about the business connected with thèse 
securities in the bank's name, and in his officiai capacity, for years 
thereafter. The name of Booker was never used. Any other view 
lays the cashier open to the suspicion that, knowing that the individ- 
ual receipt of Booker had fraudulently been palmed off upon Mrs. 
Emmerling as the receipt of the bank, he continued to carry on the 
business in the name of the bank and in his officiai capacity for the 
purpose of keeping Mrs. Emmerling from discovering the fraud. In 
a case where it was claimed that a paper had been "delivered" to a 
party, somewhat after the manner of the alleged delivery of this 
teoeipt to Mrs. Emmerling, the suprême court of Vermont said: 

"This présenta the question as to What Is a delivery. It Is, In its légal ac- 
ceptation, somethlng more then merely cliange of manual capacity or posses- 
sion. Ttiat may or may not be a delivery, according to tlie intent of the par- 
ties. It Is a question of intent and purpose; of mutual intent and purpose, 
Implying an acceptance as well as delivery." King v. Woodbridge, 34 Vt. 565. 

This business was doue in the bank, with an oflScer of the bank, 
concerning securities previously placed in the possession of the bank, 
and for which Mrs. Emmerling was entitled to a receipt from the 
bank. The receipt was written in the bank, by an olficer of the bank, 
with whom individually Mrs. Emmerling had never had any business 
relations whatever. It was written on a gorgeous letter head of the 
bank, and signed by the président of the bank. Under thèse circum- 
stances, few business men, to say nothing of an old lady having no 
knowledge or expérience of business, would hâve thought it necessary 
to examine the receipt critically, even if it had been shown to them, 
to see if the président of the bank had followed his signature with the 
title of his office, which appeared at length and conspicuously at the 
head of the receipt. 

It is highly probable that Mrs. Emmerling's and Mr. Mager's ver- 
sion of what was said and done with référence to this paper is the 
true one. But, however that may be, upon the évidence the court 
sliould hâve left it to the jury to say whether the bank had delivered 
the securities to Mrs. Emmerling, and she had accepted them with 
the mutual intent and purpose on the part of the bank and Mrs. 
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Emmerling to revoke the bank's agencj', and to permanently vvith,- 
draw the securities from its possession and control. The court 
should hâve told the jury that, if the receipt was not read to her, 
and she was induced to talie it in the belief that it was the receipt 
of the bank, then the fact that it was signed by Booker in his indi- 
vidual capacity would not préjudice her daim against the bank. 
Cases similar to this hâve frequently arisen, and the ruie of law ap- 
plicable to theni is well settled. 

In the case of Strohn v. Kailway Go., 21 Wis. 562, the plaintiff had 
a verbal agreement with the défendant railway company as to the 
terms of siiipment of a quantity of freight. The freight was deliv- 
ered to the railway company, and afterwards, upon demand, the 
company delivered to the plaintiflfs bills of lading therefor. Thèse 
bills of lading contained conditions of shipment inconsistent with 
the verbal agreement of the parties. The plaintiffs having received 
and retained thèse bills of lading without reading them or knowing 
their contents, the railway company insisted that they were bound 
by the conditions contained in the bills of lading, which had been 
received without objection. In answer to this contention, the court 
said: 

"Ot course, possession of the paper by the party is évidence, more or less 
strong, according to the particular circumstanees, of his assent to the condi- 
tions contained in it. In most cases it may be absolutely conelusive. If it 
should appear that he examined it, and '•rnew the contents, and then kept it, 
instead of returning it or ofCering to return it to the company, or notifying 
the company of his dissent, sueh acquiescence would, no doubt, be oonstnied 
as conelusive évidence of his assent. But where the paper is not examined, 
and the contents not known, I do not thinlc the same circumstanees foUow. 
Nor do I think that the party is bound to examine the paper at once, andj 
know the contents, and return it to the company, or give immédiate notice 
of his dissent, at the péril of being held concUided on the ground of acqui- 
escence or neglect. Having previously entered into a spécial verbal agree- 
ment, he may rightfull5' assume, in the absence of notice to that effect, that 
it is embodied in the paper or receipt, or at least that the receipt contains 
nothing contrary to it. It is in the nature of a direct fraud or cheat for the 
company or its agents, after having entered into a verbal agreement, thu9 
wrougfuUy to insert a contract of an entirely différent character, and présent 
it to the party, without directing his attention expressly to it, and procuring 
his assent. It is no answer for the company in such a case to say that the 
other party should hâve been more diligent and watohfui, and should hâve 
detected the fraud. So long as he is ignorant of the new conditions, and does 
not assent to them, the contract in writing is uot consummated, and paro- 
evidence may be received." 

And to the same effect is Boorniau v. Express Co., 21 Wis. 154. 
And where the plaintiff took his money to a bank, and handed it to 
the cashier for deposit in the bank, and the cashier gave him a certifl- 
cate of deposit in the name of a firm in which the bank oflBcers were 
largely interested, the court said: 

"When the plaintiff took his moncy to the First National Bank of Allen- 
town, and handed it to the cashier for deposit, the bank became responsible 
therefor. The cashier was tlie executive oflicer of the bank, and authorized, 
by the very nature of his office, to roceive money on deposit. After receiv- 
ing it, no triek or fraud on his part, by ui"ans of which the money was passed 
over to Blumer & Co., a firm in which th» bank ofticers were largely interested, 
and appeared to hâve had the control, eould absolve the bank from its lia- 
bility. No class of men hâve the confidence of the people to a greater exteni; 
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than bank offlcers. Depositors do not deal with them at ann's lengtli, and 
can be imposed upon wlth the greatest ease by such officiais. It M'ould be 
monstrous to allow them to take advantage of the ignorant and unvvaty by 
reason of thelr position and the confidence wbich it inspires. It was doubt- 
less a misfortune to thls banli to hâve umvortliy officiais, if such should prove 
to be the case. It certainly was unwlse to permit its chief officers to occupy 
a dual position, with divided interests; but the conséquences resulting there- 
from cannot be vlsited upon those who dealt in good faith with the bank. It 
was error to reject the évidence contained in plalntlCf's offer. The facts 
offered to be proved amounted to a fraud upon the plalntiff, and he was en- 
titled to hâve that question passed upon by s jury." Zlegler v. Bank, 03 Fa. 
St. 397. 

In a Similar case against the same bank tlie court said: 

"We must assume that the jury would hâve found the facts as testified to 
by the plalntiff Steckel. The facts establlshed, we hâve a case of palpable 
fraud. It is not an answer to say the plaintlffs ought not to hâve been de- 
celved, and, with ordinary care, would not hâve been. The fact that the 
Blumers were respectively président and cashier of the national bank, as 
well as leadlng members of the banking house of Blumer & Co., was calcu- 
îated to mislead and decelve; and when told in positive terms that the certif- 
icates, although slgned by Blumer & Co., were the certiflcates of the bank, 
the plaintlffs may readlly hâve believed it was ail right. * * • xhe ques- 
tion of fraud should hâve been submitted to the jury." Steckel v. Bank, 93 
Pa. St. 383. 

And in a case where the cashier of a banlc had signed his name to 
a receipt without the addition of the vi'ord "cashier," and the money 
was credited to the cashier's private account, and the banli denied 
liability, paroi évidence was permitted to prove that in fact it was 
a bank transaction, and the court said: 

"A question Is made that Pomeroy, by signing his name to the receipt for 
the $1,300 without the addition of the word 'cashier,' implied that It was his 
individual contract But, as it was dated at the bank, it was, at most, a case 
of doubt, upon the face of the receipt, whether It was a private or officiai act. 
In such a case paroi évidence was admissible to show that It was an officiai 
act, though the money was credited on the books of the bank to the cashier's 
private accounts. Mechanles' Bank of Alexandria v. Bank of Columbia, 5 
Wheat. 326, 5 L. Ed. 100. And it was properly left to the jury to décide, under 
the clrcumstances of the case, whether the contract was that of the bank or 
of the cashier in his individual capacity. The évidence, on the face of it, 
therefore, prédominâtes In favor of its belng a bank transaction." Caldwell v. 
Bank, 64 Barb. 350. 

Where the lower court took a case from the jury, saying, "There 
was very little discrepancy in the testimony," the suprême court re- 
versed the judgment, and said : 

"The judge also tells us that there was very little discrepancy in the testi- 
mony; but where there is any discrepancy, however slight, the court must sub- 
mit the matter to which It relates to the jury, because it is their province to 
weigh and balance the testimony, and not the court's." Barney v. Schmeider, 
9 Wall. 248, 19 L. Ed. 648. 

In the case at bar a peremptory instruction to the jury to tind 
for the plaintiff would hâve accorded with the évidence niuch better 
than the instruction that was given. But the case should hâve gone 
to the jury, whose exclusive province it is to détermine controverted 
questions of fact. 

The court erred also in instructing the jury that the plaintiff 
could not recover because the contract was ultra vires the bank. 
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Assuniing tliat the contract by wliieli tlie baiilc received the plain- 
tiff's securities, and agreed to collect theni and leiuvest the money 
for flve yeai's, and accept as ils compensation therefor ail interest re- 
('eived in exeess of 8 per cent., was ultra vires the bank, the bank 
is nevertheless under obligation to the plaintiff to return the securi- 
ties, or accouut for their value. American Nat. Bank of Denver v. 
National Wall-Paper Co., 40 11. S. App. G4(î, 23 C. C. A. 33, 77 Fed. 
85, and authorities there cited. As was said by this court in the 
case cited, "This doctrine has become familiar leaining." The doc- 
trine as hère applied is not at ail shaken by the late décisions of the 
suprême court. On the contrary, in one of those cases that court, 
speaking by Mr. Justice Gray, says: 

"A contract ultra rtres being unlawful and void, not bocause it is in itself 
immoral, but because tlie corporation, by the law of its création, is incapable 
of making it, tlie courts, while refusing to maintain any action upon the un- 
lawful contract, Imve always striven to do justice between the parties, so far 
as could be done consistently -u'itli adhérence to law, by permitting property 
or mouey parted with on tlie faith of the unlawful contract to be recovered 
back, or compensation to be made for it." Central Transp. Co. v. Pullman's 
Palace-Car Ce, i;ii> U. S. 24, «0, 11 Sup. Ct. 478, 35 L. Ed. 55. 

The judgment of the circuit court is reversed, and the cause re- 
manded, with instructions to grant a nevv trial. 

SANBORN, Circuit Judge. I concur in the resuit in this case, not 
because Mrs. Euinierling was ignorant of the contents of the re- 
ceipt which Booker gave her, for I think she was charged under 
the law with knowledge of its contents (Kailwav (^o. v. Belliwith, 55 
U. S. App. 113. 119, 28 C. C. A. 358, 361, m Fed. 437, 440; Green v. 
Eailway Co., 35 C. C. A. 68, 70, 92 Fed. 873, 870, and cases there 
cited), but because, while that receipt is persuasive, it is not conclu- 
sive, évidence that a contract witii the individual Booker was substi- 
tuted for the original agreement with the bank, in view of the letters 
which the bank wrote. and the reports and remittances which it made 
to Mrs. Emmerling after the receipt was given, and in view of the 
facts that Mrs. P^mmerling's Laidlaw note was renewed in December, 
1889, by a note payable to the bank, and this renewal was subse- 
quently indorsed by the bank, and delivered to the plaintiff in error. 
Thèse acts of the bank subséquent to the delivery of the receipt tend 
so strongly to show that it was still the depositary of the securities 
and the trustée of Mrs. Emmerling that the question whether it waa 
or not should hâve been submitted to the jury. 



GILP>Er{ï V. ERIE R. CO. 

(Circuit Court of Appeals, Sixth Circuit. Xovember 13, 1899.) 

No. 720. 

1. RaILROADS— INJURY AT CrOSSING— CONTRIBUTOHY NkGMGENCE. 

A pétition in an action to recover for the death of plaiutiff's décèdent 
by being struck by a train on defendaut's railroad at a crossing, which 
allèges that tlie décèdent, while appi'oaching the crossing in a eovered 
buggy, and when l'i5 feet distant therefrom, saw tlie approaching train, 
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and drove npon the crossing, wlthout again looking in tliat direction, dis- 
closes such contributory négligence on hls part as to preclude any recovery, 
although it allèges négligence on the part of defendant's servants in run- 
ning the train at an unusual rate of speed, and in failing to give tlie 
proper signais. 
S. Négligence— RuLE as to Bffect op Contbibtjtory Négligence. 

The rule that a plaintiff who, by his own négligence, placed himself 
in a dangerous position, where an injury was likely to resuit, may still 
recover for such injury where the défendant, with knowledge, or sueli no- 
tice as is équivalent to Icnowledge, of plaintifî's danger, failed to exercise 
reasonable care by which the injury might hâve been avoided, bas no appli- 
cation to a case where the injury was the resuit of the concurrent négli- 
gence of both parties. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 
O. C. Pinney, for plaintiff in error. 

Bef ore LtJRTON and DAY, Circuit Judges, and THOMPSON, Dis- 
trict Judge. 

DAY, Circuit Judge. This case was decided in the court below 
on demurrer to the pétition, and the sole question presented for dé- 
termination hère is, diithe court err in sustaining the demurrer? 
The pétition, omitting formai parts, is as follows: 

"Plaintiff sayS: That shé Is the duly appointed, qualified, and acting ad- 
ministrator of the estate of Calvin Gilbert, now deceased. That the défendant 
is a corporation, operating railroads within the state of Ohio, and was so doing 
at ali the fîmes herein mentioned, and among which was a railroad runniug 
from Cleveïaiid, Ohio, southeasterly, and passlng through the village of Solon, 
about twenty miles from Cleveland, and containing about six or seven hundred 
Inhabitants. That said Calvin Gilbert, when in fuU life, and on or about the 
3d day of November, 1S97, was residing in said village of Salon, on the flrst 
Street crossing the tracks of the said défendant southeasterly from its dépôt. 
That he resided on the westerly side of said street, and southerly side of said 
railroad track, and only a short distance therefrom. That on or about the 
8d day of November, at one o'elock p. m., said Calvin Gilbert, riding in a 
covered buggy, with the side curtains on, passed out of his yard, driving a 
horse, tumed northerly to cross said track. That when not more than 135 feet 
from said track, and while looking out of his buggy southeasterly, saw the 
train approaching, operated by said défendant, its offlcers, agents, and serv- 
ants, at which time said train blew a long whistle, and was between 2,600 and 
S.OOO feet in a southeasterly direction from said crossing, and was coming in 
the direction of said crossing. That said Calvin Gilbert then continued to ap- 
proaeh said crossing at a rate of six miles an hour, and, as he approached, 
looked in a northwesterly direction, along the tracks of said company, to dis- 
cover if any trains were coming from that direction. That said défendant, at 
the time, maintained two tracks at said crossing. That about 600 feet easterly 
from the crossing on which said Gilbert was driving was another parallel 
crossing, which said train had to pass before reaching the crossing of said 
Street on which said Gilbert was driving. That said Gilbert proceeded to ap- 
proach and croes said tracks, and did not again look in the direction from 
which said train was coming, and had only time to observe as to whether 
any train was coming from the other direction, and reached said track on 
which said train was coming in not more than twenty-four seconds from the 
time that he saw the said train. The agents and servants of said défendant, 
in operating said train, did not blow any whistle for the crossing six hundred 
feet easterly from the crossing on which said Gilbert was driving, and did not 
blow any whistle for the crossing on which said Gilbert was driving; nelther 
did said agents and servants cause any bell to ring from the time that they 
sounded said whistle, 3,000 feet away, until the time it hit the buggy in which 
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said Gilbert was driving, as ïïerein descrlbed. That it was the duty of said 
agents and servants operating said train to cause a distinct and sharp whistlo 
to be blown before crossing either of said streets, and said Calvin Gilbert 
could hâve distinctly heard either of the same had it been blown, and would 
bave been warned by said whistles, and escaped injiiry. Said Calvin Gilbert 
lived at said place ever since said railroad was constructed, and had crossed 
the same a great many times, and was familiar with the speed at which tho 
train of said railroad company ran when passing upon said track in the vicinity 
of said crossing. ïhat the ordinary and u.ual rate of speed at whlch said 
train ran would hâve required forty-five or fifty seconds in which to reacli 
said crossing, and ail of which said Calvin Gilbert knew, and which he be- 
lieved it would require this train to occupy before said crossing was reached. 
Said Calvin Gilbert, not hearing any of said whistles, was therefore unaware 
of the rapid approach of said train, which was at the time going at the reck- 
less rate of speed of more than ninety miles an hour. That said train was 
the fastest train upon said track, as per the time table issued by said défend- 
ant, and on said day was behind time, aud had aboard some of the executive 
otîlcers of said défendant, and was running at a terrible rate, and nmch faster 
than it had ever run when passing along said track in this vicinity. That, at 
the time said train approached this crossing, the engineer did not see the ap- 
proach of Calvin Gilbert, and neither did the flreman on the engine of said 
train see him, and it was the duty of both to hâve seen him, and to hâve 
done ail that could be done to avoid any accident. Said Calvin Gilbert was at 
ail times after said whistle in full view of said engineer and flreman, and had 
he been seen by either, and had they exercised reasonable care in the man- 
agement of the train after seeing him, said accident could hâve been avoided. 
The said défendant was not at said time maintaining any watchman at said 
crossing, which is in a thickly-settled part of Solon, and where teams tre- 
quently cross, and it was the duty of said défendant to hâve maintaiued a 
watchman at said crossing. Tlaintift' says that, as the biisgy of said Calvin 
Gilbert was upon the track' upon which said train was coming, said train came 
Into collision therewith, and struck said Calvin Gilbert, and caused bis death. 
Plaintiff says that she is a widow and only heir of said Calvin Gilbert, and 
brings this action on behalf of herself as such heir and in lier capacity as such 
administrator. PlaintifC says that the death of said Calvin Gilbert was caused 
by the négligent, careless, and reckless manner in which tho agents and serv- 
ants of said défendant managed its train, and by the failure of said défendant 
to maintain a watchman at said crossing, and was not caused by the earele.ss- 
ness or négligence of said Calvin Gilbert that in any way contributed to his 
death. That by reason of the pretnises she bas been damaged in the sum of 
$10,000, for which she asks judgment against said défendant." 

Froin the opinion of the learned judge who heard the case in the 
circuit court, it is apparent that it was decided, and the demurrer 
sustained, upon the theory that the statements of the pétition show 
the deceased, Calvin Gilbert, to hâve been guilty of contributory 
négligence, and as a conséquence there can be no recovery from the 
resulting injury or death. 

The duty of one driving upon a public highway, and approaching 
a railway crossing, has been the subject of adjudication in the su- 
prême court of the Uhited States in a number of cases. In Railroad 
Co. V. Houston, 95 U. S. 697, Mr. Justice Fleld, delivering the opin- 
ion of the court, says : 

"If the position most advantageous for the plaintiff be assumed as correct, 
that the train was moving at an unusual rate of speed, its bell not rung, and 
its whistle not sounded, it is still difflcult to see on what ground the accident 
can be attributed solely to the 'négligence, imskillfulness, or criminal intent' 
ol: the defendant's engineer. Had the train been moving at an ordinary rate of 
speed, it would hâve been impossible for him to stop the engine when within 
four feet of the deceased. And she was at the time on a pri\-ate right of way 
of the company, where she had no right to be. But, aside from this fact, the 
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failure of the engineer to sonnd the whistle or ring the bell, if sucli were the 
f act, did not relieve the deceased from the necessity of taking ordinary précau- 
tions for her safety. Négligence of the company's employés in thèse particu- 
lars was no excuse for négligence on her part. She was bound to listen and to 
look, before attempting to cross the railroad traek, in order to avold an ap- 
proaching train, and not to walk carelessly into the place of possible danger. 
Had she used her sensés, she could not hâve failed to both hear and to see the 
train which was coming. , If she omitted to use them, and walked thoughtlessly 
upon the track, she was gullty of culpable negUgence, and so far contributed to 
her injuries as to deprive her of any right to complain of otbers. If, using 
them, she saw the train coming, and yet undertook to cross the track, instead 
of waitlng for the train to pass, and was injured, the conséquences of her mis- 
take and temerity cannot be cast upon the défendant. No railroad conipany 
can be held for a failure of expérimenta of that kind. If one chooses in such 
a position to take rislvs, he must bear the possible conséquences of failure. 
TJpon the facts disclosed by the undisputed évidence in the case, we cannot see 
any ground for a recovery by the plaintiff." 

In Schofleld t. Eailway Co., 114 U. S. 613, 5 Sup. Ct. 1125, the 
facts are somewhat analogous to those set up in the pétition in the 
présent case. Mr. Justice Blatchford, in speaking for the court, on 
page 617, 114 IJ. S., and page 1126, 5 Sup. Ct., says: 

"The ground upon which the circuit court dlrected a verdict for the défend- 
ant (2 McCrary, 268, 8 Fed. 488) was that the plaintiff, by his own showing, 
was gpilty of contributory négligence, whatever négligence there may hâve 
been on the part of the défendant. 4.pplylng tlie test that if it would be the 
duty of the court, on the plaintiff 's évidence, tô set asidp, as contrary to the 
évidence, a verdict for the plaintiff, if given, the court had authority to direct 
a verdict for the défendant, it considered the case under the rules laid down in 
Improvenient Co. v. Stead, 95 U. S. 161, and especially in Railroad Co. v. Hous- 
ton, Id. 697j and arrived at thei conclusion of law that neither the fact that the 
train was not a regular one, nor the fact of its high rate of speed, excused the 
plaintiff from the duty of looldng out for a train; tbat the fact that it did not 
stop at the dépôt could avail the plaintiff only on the view that, hearing a 
whistle from It, as it was south of the dépôt, he supposed It would stop there, 
and so failed to look; but that, in such case, he would hâve been négligent, 
because it was not certain the train would stop at the dépôt, and he would 
hâve had warning that the train was approaching; and that the neglect of 
the train to blow a whistle or ring a bell between the dépôt and the crossing 
did not relieve the plaintiff from the duty of looking back, at least as far as 
the dépôt, before going on the track; and that in view of the duty incnmbent 
on the plaintiff to look for a coming train before going so near to the track 
as to be unable to prevent a collision, and of the fact that he was at least 100 
feet from the crossing when the train passed the dépôt, and could then hâve 
séen it if he had looked, and hâve avoided the accident by stopping until it had 
passed by, he was négligent in not looking." 

In a very late case (Railroad Co. v. Freeman, 174 U^S/379, 19 Sup. 
Ct. 763) the sanje doctrine, is applied, and again enforced. 

The principle settled in thèse casés, is that the failure on the part 
of the railway Company to give signais, when. approaching a high- 
way crossing, although the train may be moving at an unusual rate 
of speed and the coropany be guilty of négligence in the running 
and management thereof, does not absolve the traveler from the 
duty of listening and looking before attempting to cross such rail- 
road track, in order to avoid the approaching train. In such cases, 
if the traveler uses his sensés, and the view of the approaching train 
is unobstructed, he cannot ifail to be aware of its approach. if, 
failing to exercise this care, the traveler thoughtlessly drives upon 
the track without seeing the approaching train, he so far contributes 
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to his injury as to deprive hini of the right of recovery. If, using 
the sensés of sight and îiearing, tlie traveler sees the train ap- 
proacMng, and yet attenipts to cross the track, instead of waitiug 
for the train to pass, or taking proper précautions to préserve his 
safety, the conséquences of such négligence cannot b'e cliarged to 
the railroad company. From the facts in the présent case, as stated 
in tlie pétition, it appears that the deceased was approaclùng the 
track of the défendant company in a covered huggy; that he had 
a full view of tlie track in a southeasterly direction, and that he 
saw the approaching train at a distance of from 2,600 to 3,000 feet, 
rapidly nèaring the crossing; that this discovery was made by the 
décèdent when he was 135 feet from the track; tliat he proceeded 
to approach, and attempted to cross the track without looking in 
the direction from which the train was coming; that he reached 
the track in not more than 24 seconds from the time he saw the 
train. During this time the train was in full view. ïhere was 
nothing to prevent décèdent from checking or stopping liis horse in 
time to avoid the injury. He did not see fit to do so, but, looking 
away from the train, he drove in his covered buggy upon the track 
and was killed. The statement in the pétition is that he did not look 
at the train after his first discovery of its approach. In thus ex- 
perimenting upon the chances of crossing in safety, we think the 
décèdent was guilty of négligence; and, admitting the allégations 
of the pétition as to the négligence of the company, it still appears 
that the négligence of the décèdent, continuing up to the time of 
the injury, directly contributed thereto, and consequently prevents 
a recovery in this case. 

It further appears that a cause of action is sought to be made 
under the rule, recognized in a number of cases, which permits a 
recovery where, notwithstanding the négligence of the plaintiff, there 
was négligence on the part of the company, after it became aware 
of the négligence of the plaintiff, in failing to exercise reasonable 
care to avoid the conséquences of the plaintiff's neglect. This rule 
was applied in this court in the late case of Kailroad Co. v. Hellen- 
thal, 60 IJ. 8. App. 156, 31 C. C. A. 414, and 88 Fed. 116. Judge 
Clark, in delivering the opinion of the court, uses this language: 

"There is, howover. a qualification of this gênerai rule as thus stated, as 
fuUy established by décisions of the highest authority as the rule itself. This 
qualification is expressed in the proposition that, if it be shown that the 
défendant, after beeomlng aware of the plaintiff's négligence, might, by the 
exercise of reasonable care and prudence, liave avoided the effect of the plain- 
tiff's négligence or trespass, the défendant is liable for the injury. The qiiali- 
fieation of the rule is thus stated in Kailway Co. v. Ives, 144 Ù. S. 408, 429, 
12 Sup. et. 687: 'Although the defendant's négligence may hâve been tlu' 
primary cause of the injury complained of, yet an action for such injury can- 
not be maintained if the proximate and iinniediate cause of the injury eau be 
traced to the want of ordinary care and caution iu the person injured; subject 
to this qualification, which has grown up in récent years ihaving been first 
enunciated in Davles v. Mann, 10 ilees. & W. 54B), that the contributory négli- 
gence of the pnrty injured will not defeat the action if it be shown tîiat the 
défendant might. by the exercise of reasonable care and prudence, hâve avoided 
the conséquences of the injured party's négligence.' " 

This rule, as applied in the suprême court of the United States in 
cases of contributory négligence, has had référence to cases where 
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the défendant, after knowledge of the dangerous position in which 
the négligence of the plainriff lias placed himself, might, by the exer- 
cise of reasonable care, hâve avoided the conséquences Of the injured 
party's négligence. In siich cases recoverv has been permitted. 
Goasting Co. 'v. Toison, 139 U. S. 551, 11 Sup. Ct. 653. 

Shearman & Eedfleld, in their work on Négligence (5th Ed. § 99), 
State the doctrine as foUows: 

"It is now perfectly well settled tliat the plaintiff may recover damages for 
an injury caused by the defenclant's négligence, notwJthstanding the plaintiff's 
own négligence exposed him to the rlsk of injury, if such injury was more 
Immediately caused by the défendant' s omission, after becoming aware of 
t,he plaintiff's danger, ta use ordiuary care for the piirpose of avoiding injury 
to him. We know of no court of last resort in which this rule is any longer dis- 
puted, although the sanie rule, in substance, but inaccnrately stated, has been 
made the subject of strenuous controversy. But, furtherniore, the plaintiff 
should recover, notwithstanding his own négligence exposed him to the risli 
of injury, if tlie injury of , which lie complains was more immediately caused by 
the omission of the défendant, after having such notice of the plaintiff's danger 
as would put a prudent man upon his guard, to use ordinary care for the pur- 
pose of avoiding such injury. It iS' not. necessary, that the défendant should 
actually know of the danger to which the plaintiff is exposed. It is enough 
if, having sufflcient nçtice to put a prudent man on the alert, he does uot 
take such précautions as a prudent man would take under slmilar notice. This 
rule is almost universally accepted. The most recklegs persistence, on the 
part of one exposed to danger, will net justify another in conseiously refrain- 
ing from using care to avoid injury to hiin. This qualiflcation of the doctrine 
of contrlbutory négligence, often called the 'rule in Davles v. Mann,' from the 
leading case on tiàis subject, has been much criticised. But those criticisms 
turn mainly upon the language used by Baron Parke in that case, which is, 
perhaps, too broad, and which has not been hère adopted, although it lias been 
literally repeated in the highest court of England as well as in that of the 
United States. It is possible, too, that the application of the principle in 
Davles v. Mann was erroneous, but that does not affect the validity of the 
principle which lay at the foundatlon of tlie case. That principle is that the 
party who bas the last opportun! ty of avoiding accident is not excused by the 
négligence of any one else. His négligence, and uot that of the one first in 
fault, is the sole proximate cause of the injury.'' 

As we understand the rule to be deduced from thèse authorities, 
it amounts to this: That where the plaintiff, by his own négligence, 
lias placed himself in a dangerous position, where injury is likely 
to resuit, the défendant, with knowledge, or such notice as is équiva- 
lent thereto, of the plaintiff's danger, is bound to use reasonable care 
and diligence to avoid injuring the plaintiff; and where, by the exer- 
cise of such care he could do so, fails to avoid the injury, this nég- 
ligence introduces a new élément into the case, and renders tlie de- 
fendant liable, because such négligence becomes the direct and proxi- 
mate cause of the injury. We do not think the principle settled in 
thèse cases applies to a case where it clearly appears that the in- 
jury is the resuit of the concurrent négligence of the plaintiff and 
défendant. There is no averment in the pétition that the engineer 
or fireman saw the décèdent upon the track, or in a place of immi- 
nent danger, in time to hâve avoided the injury. Taking the allé- 
gations of the pétition together, it seems to us to be a case of con- 
current négligence on the part of the décèdent and the railway Com- 
pany. Assuming it to be true that the défendant was guilty of 
the négligence charged in the pétition, the deceased was guilty of 
négligence which directly contributed to the injury. In this view 
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of the case, we do not think it is brouglit witliin the principle laid 
down in Bailroad Co. y. Ilellenthal, above cited, and similar cases. 
As the pétition fails to disclose a cause of action in favor of tlie 
plaintifî, tlie démarrer was properlj sustained, and the judgiuent 
of the court below is affirmed. 



TxlYLOE V. SCIIOOIv DIST. OB'" GARFIELD, LYON COTJNTY, lOWA. 

(Cil-cuit Court, N. D. Iow.t, W. D. Oetober 6, 381)8.) 

No. 624. 

ScnooL-DisTiiicT Bonds— Vatjdity — Kstoppel to Contest. 

An lowa scliool district, created by tlie division of a larger district, 
whicli, in accordance witli tiie provisions of tlie statuts, as its cquitable 
portion of tlie indebteducss or tlie original district assuuied tlie payment 
of certain bonds issued by sucli district in satisfaction of a judsineut 
against it, as authorized by law, and tlie validity of which it was pre- 
cluded from contesting by tlie rendition of tlie judgment, is also preeluded 
from defending against sucli bonds, or against othcr bonds of its own 
which it subscquently issued in exchange therefor, altliougli tlie aniount of 
such bonds exeeedcd the limit of indebtedness which it eould constitu- 
tionally contract. 

This Vv'as an action to recover on bonds issued by the défendant 
school district. 

From the évidence submitted in the above case, a trial by jury being waived 
in w*riting, the court linds the facts to be as follows: 

(1) The plaintiff, J. C. Taylor, wlien this suit was brought. was a citizen of 
the State of South Daliota; the détendant, tlie school district of (iarlield, was 
a municipal corporation created under the laws of the state of lowa for school 
purposes in Lyon comity, lowa; and the amount iiivolved in this coutrovcrsy 
exceeds the suni of ,S2,000, exclusive of iuterest and costs. 

(2) The territory iiieluded within the boundarics of the présent school dis- 
trict of Garfleld was originally inclnded witliin tlie boundarics of tlie district 
township of Doon, as the same was created at the time of the organization of 
Lyon county, in 1872, and so contiuued up to the year 1882, when the district 
township of Gartield was created. By statute it was subsequently provided 
that district townships should be ealled and known as "scliool districts." 

(3) On the 12th day of August, 1ST3, tliere was rendered in the district 
court of Lyon county, lowa, a judgment in favor of .Tames U. Wagner against 
the district township of Doon in tlie sum of .'«S.OOO and costs. In 1880, in 
payment of this Judgment, the district township of Doon issued to James H. 
Wagner bonds in tlie sum of .$.5,200, the receipt of whicli in satisfaction of the 
judgment is acknowledged upon the record of judgments in tlie district court 
of Lyon county undcr date of September 4, 1880. 

(4) The Wagner bonds, issued as above stated, were sold for full value to 
George B. Provost. and in 1884 \\'ere excliangcd for and wer(ï tal;eu up by tlie 
bonds in suit, which beat date D('C!ember 1, 18<S;i, and wiiich were duly signed 
and executed by tlie président and secretary of the district townshi]) of f^ar- 
fleld, the said bonds and coupons now being owned by the plaintiff, J. C. Tay- 
lor. 

(5) The judgment rendered in the district court of Lyon county, lowa, in 
favor of James H. AVagner and agahist the district townslii]) of Doon was 
based upon contracts for the building of school liouses in Doon township, the 
aaionnts of which contracts were exorbitant, and, as lietwceu James IL 
Wagner and the district township of Doon, were fraudulent; aud by a proper 
défense the amount of the judgment rendered niiglit liave been greatly reduced. 

(0) Wlieu the seliool district of Gartield was set olï from tjie district of Doon, 
07 F.— 48 
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the former district assumed, as part of the indebtedness equitably chargeable 
against It as part of the old district of Doon, the bonds Issued in payment of 
the Wagner judgment, amounting to $5,200, and subsèquently exchanged there- 
for the bonds now in suit, amounting to $5,000, and comlng due December 1, 
1S93. 

(7) That when the bonds in suit were issued by the district township of Gar- 
fleld the total amount of the taxable pi'operty within Its boundaries, as shown 
by the last preceding state and county tax lists, was the sum of $92,-130. 

(8) Xhat at the time of the division of the territory originally formiug tbc 
district township of Doon into the district townships of Doon and GarfieUl 
the original district township of Doon was indebted in an amount in exeess ol 
5 per cent, on the assessed valiiatlon of the taxable property embraced within 
the boundaries of the original district township of Doon, and was indebted in 
an amount in exeess of 5 per cent, upon the assessed valuation of tlie proii- 
erty in Doon and Garfleld townships, as shown by the state and county tax 
lists for the year 1883, and this indebtedness was outstandlng and unpald wheu 
the bonds in suit were issued. 

(9) That the total valuation of the taxable property within the boundaries 
of the district townsliip of Doon from 1872 to 1882, both inclusive, as shown 
by the state and county tax lists for the several years, is as foUows: 18T2, 
$133,844.74; 1873, $242,108.40; 1874, $240.582.(>0; 1875, $253,220.74; 1876, 
$225,825.39; 1877, $209,034.34; 1878, $109,197.19; 1879, $118,214; 1880, $131,- 
038; 1881, $136,927; 1882, $137,646.06. 

(10) The bonds sued on and numbered 1, 7, 20, 22, for the sum of $1,000 each, 
and numbers 4 and 0, for $500 each, are filliy due and unpaid, and there are 
attached to each bond 17 interest couponsi ail of which are due and unpaid. 

(11) The total amount due October 1, 1898, on the bonds and coupons sued on, 
is $11,045.37, as foUows: 

Bonds, face amount $ 5,000 00 

Coupons, face amount 2,975 00 

Interest on bonds from maturity, Dec. 1, 1893, to Oct. 1, 1898, 

at 6% 1,450 09 

Interest ou coupons af ter maturity at 6% 1,620 37 

Total $11,045 37 

J. M. Parsons, for plaintiff. 
H. G. McMillan, for défendant. 

SHIEAS, District Judge (after stating the facts). Upon the fore- 
going facts I hold as a matter of law that the plaintiff is entitled to 
judgment for the amount due upon the bonds and coupons declared 
on. The évidence shows that when the district townsliip of Gar- 
fleld was segregated from the district township of Doon ,it assumed 
the payment of the Wagner bonds as part of the indebtedness equi- 
tably chargeable to it, this being done in accordance with the provi- 
sions of section 2821, McOlain's Code of lowa, which pro\1des that 
upon the division of an existing district into two or more new dis- 
tricts an équitable division of the assets and liabilities shall be made. 
The Wagner claim, having been put into judgment against the dis- 
trict township of Doon, became a valid and enforceable debt against 
that district, which then included the territory subsèquently set apart 
as the district township of Garfleld. This judgment was satisfied 
by the issuance to Wagner of $5,200 of the bonds of the district 
township of Doon, and the payment thereof was assumed by the 
district township of Garfleld upon its séparation from the parent 
township. If there existed a défense to the claim of Wagner against 
the district township of Doon because of the exorbitant priées 
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charged for the érection of the school houses in the townsliip, or 
because the district had reached the limit of indebtedness which 
it could lawfully incur under the provisions of the constitution of 
the state of lowa, thèse défenses sliould hâve been availed of to pre- 
vent the rendition of tlie judgment entered in the district court of 
Lyon county. The rendition of the judgment establislied the validity 
of the claim sued on, and, when the district township refunded the 
judgment in bonds issued for that purpose, the latter were not open 
to a défense wliich might hâve been urged against the original Wag- 
ner claim. As already stated, the payment of thèse bonds, which 
had passed into the hands of innocent holders, was assumed by ttie 
district township of Garfield, which in turn, under the provisions of 
the laws of lowa, refunded the same by exchanging therefor the 
bonds in suit. This exchange did not increase the indebtedness gf 
the district township of Garfield, the facts bringing the case within 
the exception recognized by the supreme court in Doon Tp. v. Cum- 
mins, 142 U. S. 372, 12 Sup. Ct. 220, to the efifect that an actual ex- 
change of bonds for a pre-existing indebtedness would not be held 
to increase the indebtedness of the municipality. See, also. City of 
Huron v. Second Ward Sav. Banli, 30 C. C. A. 38, 86 Fed. 272. As 
the évidence fails to show that the Wagner bonds were invalid when 
payment thereof was assumed by the défendant district, and as it 
does not appear that a défense could hâve been successfnlly made 
thereto by the présent défendant after it had assumed payment 
thereof, it follows that no défense is made out by showing that the 
bonds in suit were exchanged for those assumed by the défendant 
district. Judgment for the plaintiff. 



LOOMIS V. CHICAGO, M. & ST. V. RY. CO. 

(Circuit Court, S. D. New Yorlv. October 14, 1899.) 

Railroad Bonds — Option of Holdkr to ExcnANGE for Stock— Expiration. 
A railroad eompany issued coupon bonds maturing in 30 years, to eacli 
of which was attaehed a certificate of "scrip preferred stock" equal in 
amount to the bond, and which, by a provision of tlie compauy's articles 
of association, and also of the bonds, tlie liolder had tlie option of ex- 
changing for an equal amount of the compauy's full-paid preferred stock 
at any time within 10 days after a divideud on such stoclv had been de- 
elared and had become payable, on delivery to the compuuy of the acconi- 
panying bond and unmatured coupons and surrender of the certificate. 
Held, that such option did not extend beyond the time when the bonds 
matured, at which time the liability of the c-ompany for tlieir payment 
and. the obligation of the holder to receive such payment became absolute. 

This was an action to recover damages for breach of a contract 
contained in bonds issued by défendant giving the holder an option 
to exchange them for an equal amount of defendant's preferred stock. 
On motion by défendant for a new trial. 

Wheeler H. Peckham, for the motion. 
Howard Van Sinderen, opposed. 

WALLACE, Circuit Judge. The plaintiff became owner, before 
maturity, and for a valuable considération, of eight bonds made by 
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tlie défendant, dated July 1, 1867,' for the payment of $1,000 eacli, 
part of an issue of $4,000,000, and known as ''First Mortgage Seven 
Per Cent. Convertible Bonds." The bonds were payable on the Ist 
day of July, 1897, with interest semiannually at the rate of 7 per 
cent, per annum on the Ist day of January and July in each year upon 
the présentation and surrender of the coupons annexed. Annexed 
to and accompanying each bond was a certificate for 10 shares of the 
capital stock of the défendant, known as "Scrip Preferred Stock." 
The articles of association of the défendant contained the following 
provision : 

"Our capital stock sliall not exceed, except as hereinafter provided, $4,200,- 
000, divlded into 42,000 shares, which said shares shall be subdlvided as fol- 
io ws: An amount not exceeding $3,450,000, or 34,500 shares, shall be set 
apart and designated as 'Preferred Stock,' and the full snm of ?100 per share 
we hereby déclare and acknowledge to be pald thereon, exçept on so much of 
this class as Is hereinafter designated as 'Scrip Preferred Stock'; and on thls 
scrip stock we hereby déclare and acknowledge the sum of one dollar per 
share to be paid. Of $3,450,000 preferred ' stock, an amount not exceeding 
$2,200,000 at par, or 22,000 shares, shall be set apart and designated as 
'Scrip Preferred Stock.' The scrip preferred stock hère named or hereafter 
named shall not at any time excëed the araount of outstanding mortgage 
bonds hereinafter named. The scrip preferred stock shall not be subject to 
any assessment, and shall entitle the holfler In whose name it stands upon our 
books :to ail the rights and privilèges of /other stockholders, ejceept that it shall 
not entitle the holder to any di,vidènd,or, other profit or iucrease from the in- 
eome or asSets of this compahy. It shall be issued in certlficates' of five and 
ten shares each, and shall accompany' eàch mortgage bond of the company. 
The holder thereof shall hâve the right, at any tlme within ten days after any 
dividend shall hâve beeu declared and beccime payable on the preferred stock, 
to make the scrip preferred stock attached tohis bond fuU-paid stock upon 
the surrender to the company of the mortgage bond named by its number in 
his scrip certificate, and upon surrendering said scrip certificate and bond he 
shall be entltled to receive therefor the same number of shares of preferred 
full-pald stock, and entltled to divldends." 

The bonds contained the following covenant: 

"The obligors also agrée to transfer to the bearer, at his option, ten shares 
of one hundred dollars each of its preferred stock at any time within ten days 
after any divldends shall hâve beeu declared and become payable on said 
preferred stock, upon delivery in the clty of New York of this bond and the 
unmatured coupons, and upon the transfer to the obligors of the ten shares 
of scrip stock accompanying thls bond." 

For many years the défendant had regularly paid divldends on the 
preferred stock. At the date of the maturity of the bonds it was 
ready to pay the amount due thereon of principal and interest at the 
place of présentation. A dividend on the preferred stock having 
been paid by the défendant October 21, 1897, the plaintiff, on October 
22, 1897, duly presented his bonds and scrip-stock certiflcates at the 
office of the company for conversion into preferred stock, and duly de- 
manded the preferred stock. The market value of the preferred stock 
was at that time $140 per share. The demand was refused, and he 
has kept his tender good. Upon thèse facts a verdict was ordered for 
tlie plaintiff upon the trial, and the question of the law involved was 
reserved for further considération upon a motion for a new trial. 

The question in thé case is whether it is the meaning of the con- 
tract embodied in the bonds that the holders shall be permitted to 
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exercise tlie option of conversion after the maturity of the bonds. If 
that were its meaning, they would be at liberty to décline receiving 
payment of tlieir bonds at maturity, and at any future time insist up- 
on converting them into stock; and this would impose upon tbe de- 
fendant the burden of retaining indefinitely stock which it might 
otherwise convert into money, and of keeping funds constantly on 
hand sufScient for the payment of the bonds. Such a contract would 
be so disadvantageous to a promisor that it cannot be supposed to 
hâve been contemplated by the parties, in the absence of language 
clearly manifesting such an understanding. It is said to be found 
hère because of the words "at any time." But the contract does not 
read that the promisor will transfer to the bearer "at his option, at 
any time, ten shares," as the words "at any time" refer to any time 
within the 10 days after the déclaration of a dividend. The inquiry 
whether the dividend is not one to be declared during the life of the 
principal obligation, before the date of the maturity of the bonds, 
remains unsolved. The primary obligation of the contract is the 
undertaking for the payment of the principal and interest specifled, 
the whole being payable at the expiration of 30 years from tlie date 
of the instrument. The optional conversion covenant is an accessory 
of that obligation. Tlie promise of the défendant to pay the bonds at 
a specifled time implies a reciprocal engagement on the part of the 
holders to accept payment on that date. It implies the existence of 
the right to tender payment and extinguish the primary obligation. 
It seems quite inconsistent with that implication that the option is 
to survive, and be exercised at a subséquent period. The provision 
for surrendering the unmatured coupons with the bonds as a condi- 
tion of the conversion also suggests that the option is to be exercised 
before ail the coupons hâve matured. Reading the whole instrument 
together, the fair interprétation is that the option may be exercised 
at any time before the promisor is at liberty to pay off the bonds, — 
while there are unmatured coupons,^— and that thereafter its obliga- 
tion is satisfied by paying the bonds. 

At ail times after the maturity of the bonds the measure of the de- 
fendant's liability is the amount due of the principal and interest 
upon them. After the extent of its liability became tixed, it could 
not thereafter be enlarged by any act of the plaintiff, and the right 
of élection was gone. 

The motion for a new trial is granted. 



In re MEYERS. 

(District Court, S. D. New York. November 16, 1899.) 

Bankruptcy — Partnbrship Pétition — Amendment. 

Wliere a voluntary pétition in banliruptcy by partners prays that "the 
petitioners" may be adjudged banknipt, instead of "the said firm," but 
otherwise foUows tlie officiai form for a partnership pétition, deseribing 
the petitioners as the members of the firm, and the schedules show that 
ail thelr debts are firm debts, and the ordor ot adjudication corresponds 
with the pétition, the defects of form in the pétition and adjudication are 
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not material on opposition to the application for discliarge, but may be 
amended nunc pro tune. 

2. Samb— Separatb Discharge op One Partner. 

Where a lirm lias been adjudged bankrupt on tbe voluatary pétition 
of the partners composing it, either partner, witbout référence to the 
others, may présent his individual pétition for a separate discharge. 

S. Samb— FoHM op Application. 

Where one member of a bankrupt iirm desires to apply sépara tely for 
liis discharge, the pétition therefor should recite the adjudication of the 
flrm and of the petltioner as a member Of It, and should pray for a dis- 
charge from both firnt and individual debts, and the notice to creditors 
should advise them of the same facts^ 

Ih Bankruptcy. On bankrupt's application for discharge and oppo- 
sition tbereto by creditors. 

Stillman F. Kneeland, for bankrupt. 

Platzek & Stroock and Black, Olçott, Gruber &Bonynge, for oppos- 
ing creditors. 

BROWN, District Judge. A discharge of the above bankrupt 
having been refused in a prior case, because there were apparently 
flrm assets (In re Meyers [D. C] 96 Fed. 408) a new pétition was filed 
on September 19, 1899, by George H. Meyers and Amelia A. Meyers 
jointly, alleging that they were members of the flrm of Meyers Bros., 
composed only of the petitioners; that the flrm hâve no assets other 
than as stated in the schedules, and, that the schedules state ail of 
their debts as co-partners and ail their individual debts and assets, 
the individual debts being none, and the flrm assets being stated as 
outstanding book açcounts amounting to |9,530.29. The pétition 
concludes with the prayer 

"That the petitioners may be adjudged, by the court to be bankrupts within 
the purview of said aets." 

A trustée having been appointe^at the flrst meeting of creditors, 
a pétition was thereafter filed by Amelia A. Meyers on October 24th, 
praying that she 

"May be decreed by the court to hâve a fuU discharge from ail debts provable 
against her estate under said bankrupt acts, except such debts as are excepted 
by law from such discharge." 

On the retum day of the pétition for discharge, preliminary ob- 
jections to any further proceedings bave been made by varions credit- 
ors who proved their claims, on the grounds (1) that there has been 
no flrm adjudication as is necessary with partners having assets; and 
(2) that ail the debts scheduled are ârm debts, which cannot be dis- 
charged upon merely individual adjudications. 

The previous ruling of the court in this case ([D. C] 96 Fed. 408, 
411) that in order to secure a discharge from flrm debts there must be 
an adjudicaftion of the flrm as bankrupt, and a flrm trustée appointed, 
where there are flrm assets, is settled by the authorities for this dis- 
trict, a»d apparently by the suprême court in Amsinck v. Bean, 22 
Wall. 395, 405; In re Winkens, 2 N. B. E. 349, Fed. Cas. ISTo. 17,875; 
In re Shepard, 3 N. B. E. '172, Fed. Cas. No. 12,754; Crompton v. 
Conkling, 15 N. B. E. 4l7, Fed. Cas. Nos. 3,407, 3.408. I hâve no 
doubt that the pétition in the présent case was designed to procure 



IN RE MEYERS. 759 

a flrm adjudication and the discliarge of both bankrupts from tlie 
firm debts. The pétition for adjudication is in the fonn prescribed 
by the suprême court for partnership cases, except that in the final 
prayer it does not asli that said "flrm'' may be adjudged bankrupt. 
but only that the petitioners may be adjudged banlirupt. In the péti- 
tion, however, tliey are described as the members, and the only mem- 
bers, of the flrm of Meyers Bros. ; and the schedules show that ail 
their debts were debts as co-partners in that firm. The order of 
adjudication follows the pétition, and does not adjudicate the firm 
bankrupt, but oïdy the two i)etitioners. In the notice for the flrst 
meeting of ci'editoi's, the two petitionei-s are described as "formerly 
trading as il(>yers lîrothers." A trustée was appointed of the bank- 
rupts' estate and efîects, which under the pétition must include their 
joint and several estate. I am of the opinion, therefore, that the de- 
îect of form in the |)etition and adjudic-ilion is not a material one, 
but one which may be amended nunc pio tune by inserting a prayer 
for an adjudication of the firm as well as of the iudividuals as bank- 
rupts, without préjudice to the subséquent proceediugs. In re Little, 
1 N. B. R. :î41, Fed. Cas. No. 8,;5!IO; General Order 11 (32 C. C. A. xiv., 
89 Fed. vii.). 

It is argued that under section 5 of the présent act, an individual 
pétition for a se}iarate discharge after an adjudication of the flrm, 
cannot be maintained. I do not appreciate the for(;e of tins conten- 
tion, and must ovei-rule it. If it were sourd, it wonld follow that in 
no case of a firm adjudication could an honest partner be discharged, 
if a discharge was deni(>d to his co-partner on ac('ount of the latter's 
wrong. thongh the former was in no wjiy iirivy to it. This would be 
plainly contrary to the évident purjiose of the sections of the act re- 
lating to discharges, and no such construction of section 5 seems in 
the least necessary. 

I am not satisfled, however, with the forms adopted in the proceed- 
ing for Mrs. Meyers' individual discharge. In her [jetition for dis- 
charge there is no référence to any firm proceeding, to flrm debts, or 
to any joint or firm adjudication. Tlie pétition states that on the 
19th of Septemlxn' siie was duly adjudged bankrupt; that she bas duly 
surrendered ail his iher) jn-operty, etc.. and prays dis<'ha]'ge from ail 
debts provable against her estate. This suggests only a separate, 
individual proceeding from the start. The notice to creditors is 
headed in her name only; it states that Amelia A. M<'yers lias filed 
her pétition praying discharge from ail her debts, and that ail credi- 
tors are ordered to attend, etc. To persons not pi-eviously in- 
formed of the proceedings, and not knowing that Araelia A. Meyers 
was one of the old flrm of Meyers Bros., the notice to creditors would 
not afford the least hint that they were reciuived to attend in order 
to oppose, if they desired to oppose, a discharge of Mrs. Meyers from 
the debts of Meyers Itros. 

The pétition for discharge should, therefore, be amended so as to 
agrée with the facts, by stating an adjudication of the flrm of Meyers 
Bros., and of (àeorge H. and Amelia A. Meyers, the members com- 
posing the flrm, as bankrupts; and j)raying for her discharge from 
the flrm and individual debts; and the notice to creditors should be 
in substantiallv that form. 
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In re SCHKOM. 
(District Court, N. D. lowa, E. D. Novemtier 23, 1899.) 

1. BANKRDPTCY — ReCKIVEKSIIIP — PllOPEKTY IN FoRBiesT Jdrisdiction. 

Where the court of bankruptcy, upon the flling of a pétition in InToIun- 
tarj' bankruptcy against au absconding debtor, lias appointed a receiver 
to talie charge of liis property within its territorial jurisdiction, peuding 
the proceedings on the pétition, it will not, before any adjudication has 
been made, authorize or direct such receiver to bring suit In another state 
to obtuin possession of property of the banlirupt there situate. 

2. Same — Rbmbdy op Ckeditobs. 

The proper course in such circumstances is for the petitioning creditors 
to apply to the proper court, fédéral or state, in such other state, setting 
up the pending proceedings In bankruptcy as the basis of their action, 
and asking for protection for their rights in the property of the debtor 
within that state by injunction, recelvership, or other appropriate remedy, 
in whlch proceedings the trustée In bankruptcy, subseqûently appointed, 
may appear, and faite charge. 

In Bankruptcy. Submitted on pétition for direction to receiver 
to bring suit. 

Rozenthal, Kurz & HeiscM, for banlirupt. 
Henderson, Hurd, Lenelian & Kiesel, for petitioners. 

SHIRAS, District Judge. In this case it appears that H. B. Clatlin 
& Co., a corporation created under the laws of the state of New York, 
Bell Bros. Company, an lowa coiTîoration, and the Gage Down Corset 
Company hâve filed a pétition in this court asking tliat Henry 
Schrom be adjudged a bankrupt, and the hearing upon this pétition 
is set down for a day in the future, after due service has been had. 
Accompanying thèse proceedings, the petitioning creditors fded an 
application for the immédiate appointment of a receiver to take 
charge of the property of the alleged bankrupt, it appear ing that the 
property consisted mainly of a stock of goods situated at Waterloo, 
lowa, and another stock at Galesburg, 111. This court granted an 
order appointing a receiver to take charge of the property at Water- 
loo, sufdcient ground being shown for such appointment. The prés- 
ent application is for an order authorizing the receiver then appointed 
to bring suit in Illinois to obtain possession and control of the prop- 
erty situated in Hlinois, the alleged bankrupt having absconded. In 
my judgment, this application should not be granted, The property 
is not within the territorial jurisdiction of this court. The adjudica- 
tion in bankruptcy has not yet been had, and this court has not yet 
been clothed with the full jurisdiction over the property of the al- 
leged bankrupt that will accrue after the adjudication has taken 
place. Of course, no trustée has yet been appointed. Under thèse 
circumstances it is difflcult to see how this court can exercise juris- 
diction or control over the property in Illinois, or can confer any 
authority on its receiver to bring suit in Illinois against third parties 
to obtain possession of the property. The proper course to pursue 
is for the petitioning creditors to take proceedings in the proper 
court, state or fédéral, in Illinois, in their own name, setting up the 
proceedings now pending in bankruptcy in this court as the basis of 
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their action, and asking that court to protect tlie riglits of cieditors 
in the property situated in Elinois, eitlier by the appointment of a 
receiver, by injunction, or any other appropriate remedy. If the 
adjudication in bankruptcy is liad, tlien the trustée who will be ap- 
pointed can then appear in that case on behalf of creditors, and take 
control of the proceedings. 



In re BASCH. 
(District Court, S. D. New Yorli. Xovfmber 25, 1899.) 

1. BA:NKKnPïCY— FiDuciARY Debts— CoMinssioK Mekciiant. 

A debt (lue by a banlu'upt in the cliavaeter of a commission merchant, 
arising out of his failure to aecount for the value of goods cousigned to 
him for sale on commission, on a contract to returu tlie goods or their 
spécifie proeeeds, Is not a debt created by the bankrupt's "fraud, embezzle- 
ment, iiiisappropriation, or défalcation while aeting in a flduelary ca- 
pacity," and therefore will be released by his discliarge in bankruptcy. 

2. Same— Stay of Sdits Begun after Adjudication. 

A court of bankruptcy lias jurisdiction to stay the prosecution of an 
action agaiust the bankrupt in a state court, on a debt f rom which his dis- 
charge would be a release, pouding the détermination of tlie question of bis 
discharge, tliough the action was begim after the filing of the pétition 
in bankruptcy. 

In Bankruptcy. On application for stay of proceedings in state 
court. 

William Eiley, for bankrupt. 
Benjamin & Loeser, opposed. 

BROWN, District Judge. A motion is made in behalf of the bank- 
rupt to stay prosecution of a suit in the state court to recover the 
value of goods consigned to the bankrupt for sale upon commission 
upon an alleged contract to return the goods or their speciiic pro- 
eeeds, and a conversion thereof. 

Under the prior bankruptcy acts of 1841 and 1867, after conflicting 
adjudications in the courts below, it became deflnitely settled by the 
décisions of the suprême court, that debts excepted from the efîect 
of a discharge in bankruptcj' on tlie ground that they were created 
by fraud, or défalcation, or while aeting in a flduciary capacity, did 
not embrace debts arising in commercial dealings betvveen principal 
and agent or factor for the sale of goods on commission. Loveland, 
Bankr. pp. C2.5-627; Chapman v. Forsyth, 2 How. 202; Neal v. Clark, 
95 U. S. 704; Hennequin v. Clews, 111 U. S. 676, 4 Sup. Ct. 576; Up- 
shur V. Briscoe, 188 U. S. 365, 11 Sup. Ct. 313; Ames v. Moir, 138 
U. S. 306, 11 Sup. Ct. 311. See. also. In re Kmith. 1) Ben. 494, 22 Fed. 
Cas. 388; Keime v. Craiî. 17 X. B. R. 319, 14 Fed. Cas. 218; Owsley v. 
Cobin, 15 N. B. R. 489, 18 Fed. Cas. 929; Zeperink v. Card (C. C.) 11 
Fed. 295. 

The provisions of section 17 (4) of the présent bankrupt act as to 
the debts excepted from the opération of the discharge, mv. so nearly 
identical with the language of the preceding acts, tli:it thèse provis- 
ions must be deemed to be used in the sensé adjudicated by the above 
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décisions, so as not to except a debt or claim for a technical conver- 
sion, or sale on commission, lilce the claim of the présent créditer. 

The term "misappropriation" in the présent act, is even less ap- 
propriate to the transaction sued on, than the terni "fiduciary ca- 
pacity"; and the reasoning in the cases cited that excludes the latter, 
excludes the former also. 

The stay of suits against the bankrupt pending the bankrupt pro- 
ceedings, is absolutely necessary to give effect to the baukruptcy act. 
Section 11 expressly extends the power to stay proceedings to suits 
even that were commenced beforè the pétition was flled; and this 
in connection with section 2 (15), necessarily includes siiits on prov- 
able debts commenced after the pétition was flled and while the bank- 
ruptcy proceedings are pending, as the greater power includes the 
less. 

The debt being contracted prior to the adjudication, the créditer is 
a party to the proceedings in bankruptcy. If the bankrupt obtains 
hîs discharge, the créditer will be bound by it, and his debt barred. 
ïhe creditor cannot acquire any préférence, or an exemption f rom tlie 
opération of the discharge, merely by commencing a suit after the 
adjudication and obtaining judgment. To permit such suits could 
not possibly, therefore, subserve any useful purpose, while it would 
involve additional costs, and might be the source of complication 
and embarrassment to the bankrupt upon the specious contention 
that the prior debt was merged in the judgment subséquent to the 
adjudication, and that consequently the judgment was not barred; or 
the ibankrupt's propertj', acquired after the adjudication, might be 
illegally sought to be levied upon under it. As the permission of 
such suits can be of no lawful use to the creditor, but can lead only 
to the annoyance of the debtor or the obstruction of the bankrupt act, 
such suits should be enjoined where the claim would be barred by the 
bankrupt's discharge. Loveland, Bankr. p. 79, The stay is granted. 



In re BYRXE et al. 
(District Court, S. D. lowa, E. D. November 25, 1899.) 

Bankuuptcy— Phiority op Payment— Labor Clatms. 

Where the laws of the state give a préférence to the wages of employés, 
to the extent of |100 to eaeh person, for labor performed within 90 days 
before the seizure of the employer's property on judicial proeess, or its 
séquestration in the hands of a recelver or trustée for the purpose of paying 
his debts, and the courts of the state hold that tliis préférence or charge 
outranks any liens on the property created by contract, such a labor claim, 
to the amount of ¥100, will be entitled to priority of payment eut of the 
estate of the employer in bankruptcy, in préférence to a landlord's statu- 
tory lien for rent of the premises in which the bankrupt's business was 
carried on. 

Same— Landlokd's Lien pob Rent. 

A landlord to whom rent is due for the use of the premises by the bank- 
rupt as a store will not be required to bring an action in a state court for 
the establishment of his lien, as provided by the state statute, as a précèd- 
ent step to the assertion of his rights against tlie bauknipt's nvopei'ty in 
the hands of the trustée, but may at once prove his debt, and be lioard in 
the court of bankruptcy in support of his claim to priority. 
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In Bankruptcy. On appeal frora ruling of référée upon the ques- 
tion of the right of W. P. Byrne to claim payment of claim in préfér- 
ence to lien of L. M. Runyan. 

Blake & Blake, for Byrne. 
E. S. Huston, for Eunyan. 

SHIKAS, District Judge. From the record and the certiflcate of 
the référée in this case it appears that there is in the hands of the 
trustée for distribution the sum of |112.77, money realized from the 
sale of a stock of boots and shoes belonging to the bankrupt firm. 
There bas been proved up and allowed a claim on behalf of L. M. 
Eunyan in the sum of |78.33, as rental due from the firm for the use 
of a storeroom owned by Runyan, but leased to the firm, and in which 
rooni were kept the boots and shoes which passed into the possession 
of the trustée after the adjudication in bankruptcy; and the facts 
show that Runyan is entitled to a landlord's lien, for the rental due 
him, upon the stock of goods which were taken possession of by the 
trustée, the lien being created by the provisions of section 2992 of 
the Code of lowa. On behalf of W. P. Byrne a claim in the sum of 
f 100 has been filed and allowed for wages due him, as a clerk or em- 
ployé Ol the bankrupt firm, for work by him doue within 90 days next 
preceding the initiation of the proceedings iu bankruptcy; and on 
his behalf it is claimed that, under the provisions of section 4019 of 
the Code of lowa, Byrne becomes a preferred créditer for this amount, 
and therefore, under section 64 of the banlirupt act, he is entitled to 
payment in full out of the funds in the hands of the trustée before any 
part thereof can be applied to the discharge of the landlord's lien 
existing in favor of Runyan. 

The Code of lowa (section 4019) provides that : 

"Wben the property of any companj', corporation, firm or person sliall be 
seized upon by any process of any court, or plaeed in tbe hands of a receiver, 
trustée or assignée for the purpose of paying or securing the payment of the 
debts of sueh corapany, corporation, firm or person, the debts owing to em- 
ployés for labor performed within ninety days next preceding the seizure or 
transfer of such property, to an amount not exceeding one hundred dollars to 
each person, shall be a preferred debt and paid in full. * * *" 

In the case of Reynolds v. Black, 91 lowa, 1, 58 N. W. 922, the 
question was presented to the suprême court of the state whether this 
section gave the employé a préférence in the order of payment out of 
the proceeds of property upon which an express lien in the form of a 
raortgage rested when the property was taken under judicial process, 
and the conclusion reached was that the statutory préférence created 
in favor of the employé gave him priority over the existing mortgage 
-len. It thus appears that, under the laws of this state, when an in- 
solvent estate is being closed up through the médium of a receiver, 
trustée, or assignée, the wages due employés, up to the amount of 
$100 to each person, for work done within 90 days next preceding 
the seizure by judicial process, or the transfer to the receiver, trustée, 
or assignée of the property of the insolvent, will be given préférence 
in order of payment over contract liens existing thereon; and the 
same préférence must be given to wages due employés over liens cre- 
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ated by statute, such as thelandlord's lien claimed on bekalf of Kun- 
yan. . : i, . .. 

On behalf of Kunyan it is contended that tbe trustée takes the 
property of the bankrupt subject to the liens and equities existing in 
favor of third parties, and that therefore the landlord's lien created 
by the statute of lowa must be held to apply to the proceeds of the 
property in the hands of the trustée. Marshall v. Knox, 16 Wall. 
551; Jérôme v. McOarter, 94 U. S. 734. If the présent cohtest was 
between the trustée, as the représentative of the creditors at large, 
and Eunyan, as the landlord of the bankrupt, the gênerai rule con- 
tended for would be applicable; but the contest now before the court 
is between two creditors, who each make a spécial claim to the fund 
in the hands of the trustée, and as between thèse parties the trustée 
stands indiffèrent. 

On behalf of Byrne it is urged that Eunyan cannôt be heard to 
assert that he is entitled to a landlord's lien, because he did not insti- 
tute an action for the establishment of his lien under the provisions 
of the state statute, but simply proved up his claim as a money debt 
in the bankruptcy proeeedings. Under the express grant of jurisdic- 
tion at law and in equity conferred upon the district courts in bank- 
ruptcy by the provisions of the second section of the bankrupt act, 
it cannot be questioned that in dealing with the questions that arise 
in the administration of bankrupt estâtes the court has the power 
to, and ordinarily will, exercise its équitable jurisdiction in order to 
be enabled to deal with the rights of parties upon the basis of the 
merits, rather than to be controlled by légal forms. No good reason 
exists for the adoption of the rule that in bankruptcy cases, when 
the property of the bankrupt has passed into the possession of the 
trustée, and under the control of the bankruptcy court, parties who 
may hâve or daim liens upon or equities in the property may not at 
once appear in the bankruptcy court and case, and there be heard on 
behalf of the claim they assert; and I therefore hold that Kunyan 
was not required to bring an action in the state court for the estab- 
lishment of his lien, as a précèdent step to the assertion of his right 
against the property of the bankrupt or the proceeds in the hands of 
the trustée. The facts show that Eunyan is entitled to a landlord's 
lien upon the stock of goods that passed into the hands of the trustée, 
and the question is whether Byrne is entitled to a préférence in the 
order of payment. 

On behalf of Kunyan it is contended that section 4019 of the Code 
of lowa does not create in favor of Byrne a lien upon the f unds in the 
hands of the trustée. But is the contention well founded? In Bou- 
vier's Law Dictionary a lien is deflned to be "a hold or claim which 
one has upon the property of another as a security for some debt or 
charge." In Peck v. Jenness, 7 How. 612, it is said: 

"At common law there can be no lien without possession. It is there de- 
flned,— a right in one man to retain that which is in his possession, belouging 
to another, till certain demands of him (the person in possession) are satis- 
lied. Hammonds v. Barclay, 2 East, 235. In maritime law, liens exist inde- 
pendently of possession, either actiial or constructive. In courts of equity, the 
term 'lien' Is used as synonymous with a charge or ineumbrance upon a thing, 
where there is neither Jus in re, nor ad rem, nor possession of the thing." 
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Oan there be any question that section 4019 of the Code of lowa, in 
cases wherein tlie proi)ei'ty ot an insolvent bas passed into tlie posses- 
sion of a receiver, trustée, or assignée, créâtes in favor of employés 
a charge or incumbrance theféon which is given priority over other 
claimants? Can there be any question tbat under tbis section Byrne 
is entitled to the funds in tbe hands of the trustée, up to the amount 
of |100, as against the gênerai creditors of the estate? Is it not, 
therefore, clear that Byrne bas a charge, an incumbrance, in essence 
and in fact an équitable lien, upon the fund in question, which he is 
entitled to assert as against ail parties except those who are able to 
show priority of right? In fact both Runyan and Byrne bave a right 
to the fund in tbe hands of the trustée which is superior to that of the 
gênerai creditors; the right in each case being created by the provi- 
sions of the statutes of lowa, and of such a nature that in equity tbey 
constitute a lien upon the fund in the possession of the trustée. The 
question of the relative rank of their liens must be determined by the 
construction given to the statutes of lowa which create the liens; 
and, as already pointed ont, the suprême court of lowa, in Reynolds v. 
Black, supra, bas expressly beld that the charge created in favor of 
employés by the provisions of section 4019 of the Code is superior and 
prior to mortgage and other like liens. Under the rule thus estab- 
lished by the state suprême court, it must be held that Byrne bas tbe 
prior right to payment eut of the fund in the hands of the trustée; 
and, as this was the conclusion reached by the référée, bis ruling must 
be, and is, affirmed. 



In re HEADLEY. 

(District Court, W. D. Missouri, S. D. November 13, 1809.) 

No. 32. 

Bankruptcy— Proop op Clatms— Postponemekt for Fraud. 

Where a national banli bought a JiKlgment of record against one of its 
debtors, paying much less tlian its face value, and cau^^ed exécution to be 
issued tliereon and levied on the debtor's goods, under a secret arrange- 
ment between the parties that the exécution, after reimbursing the banli 
for tlie amount actually advanced, should be managed for the benefit of the 
debtor, so as to protect him against his other creditors, and with the 
resuit of delaying and defrauding the latter, and within four months therc- 
after the debtor was adjudged bankrupt, and the banli proved a claim 
against his estate for the whole amount of the judgment, and had the same 
allowed, hcld, that such allowance should be set aside, and the claim of 
the bank postponed to the claims of other creditors. 

Same — Setting Aside Alt.o-wancb of Claim— -Fraud. 

The .allowance of a claim against a bankrupt's estate, in favor of an 
assignée thereof who acquirod it after tho adjudication, but from an inno- 
cent and bona llde holder, in whose hands it was valid and provable. will 
not be set' aside upon an allégation by other creditors that such assignée 
bought the claim for the purpose of acquiring a majority interest in the 
estate, of controUing the bankruptcy proceedings in the interest of the 
bankrupt and himself, and of hindering and defriiuding the other creditors, 
when it does not appear that such fraudulent purpose bas actually beea 
carried out, to the injury of other creditors. 

Same — Skcuhbd Creditors. 

Where judgment is reeovered against two co-defendants, and exécution 
tliereon is levied upon the property of one of them, and the otlier is ad- 
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judged bankrupt, tbe judgment créditer may prove his claim against the 
bankrupt as unsecured. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Massey & Tatlow, for plaintiiï. 
James È. Vaughan, for défendant, 

PHILIPS, District Judge. In the progress of the administration 
of this estate, the référée allowed a claim against the estate, amount- 
ing to $12,524, in favor of one W. H. Bosenow. This claim was 
predicated of two judgments — one in favor of the Market & Fulton 
National Bank of New York, and the other in favor of the Phœnix 
National Bank of New York — against said Headley rendered some 
time prior to the proceedings in bankruptcy against said Headley. 
The assignors of said judgments are the petitioning creditors, at 
whose instance said Headley was adjudged a bankrupt; and the as- 
signment was made to said Eosenow after the adjudication in bank- 
ruptcy. The considération for this assignment was the sum of |2,750, 
claimed to hâve been paid by said Eosenow. The fact is found by the 
référée, on the hearings of évidence touching this transaction, that 
this purchase of said judgments was in fact made in the interest and 
for the beneflt of the National Exchange Bank of Springfield, Mo. 
The court is satisfled, on examination of the whole évidence and sur- 
rounding circumstances of the transaction, that the National Ex- 
change Bank was the real purchaser, and that said Eosenow was 
used by the National Exchange Bank as the mère instrument for ac- 
complishing by indirection what it hesitated to do directly, the reason 
for which is to be found, doubtless, in two facts : 

First, out of an appréhension of the bank that the purchase of a 
claim against an insolvent bankrupt estate was not in the usual and 
ordinary course of business of a national bank, whose powers are de- 
flned by section 5136, Eev. St. U. S., which authorizes national banks 
to discount and negotiate promissory notes, drafts, bills of exchange, 
and other évidence of indebtedness. It is quite inferable from the 
contradictory statements of said Eosenow and the président of the 
bank, on examination before the référée touching this transaction, 
that the purchase of thèse Judgments was not a matter passed upon 
formaUy by the discount boaM of the bank, and it was the purpose of 
the président Of the bank that the bank should not be known pri- 
marily in the transaction between the assignors and the assignée of 
the judgments ; and for that reason the assignment was taken in the 
name of Eosenow, with the imderstanding that, while Eosenow may 
hâve ostensibly paid the purchase money, lie was to be reimbursed 
or made whole by the bank. As conflrmatory proof of this con- 
clusion, since the allowance of the claim in favor of said Eosenow he 
has made a formai assignment thereof to the National Exchange 
Bank. Exactly why a national bank should engage in the purchase 
of such paper by such indirect methods is not made clear by the bank. 
The charge is made^by Lucy A. James, one of the creditors of said 
bankrupt estate, who has âled a motion before the référée to hâve 
said allowance in favor of said Eosenow set aside and postponed to 



IN KE HKADLEY. 767 

her claim, tliat the object of the bank was to control tlie proceedings 
in bankruptcy in the interest of said bank and said Headley, the 
bankrupt, and for the purpose of hindering, delaying, and defrauding 
the other creditors of said bankrupt, including the petitioner. Tlie 
référée set aside said allowance and disallowed the daim on the 
ground that the bank was the real party in interest, and tliat the ob- 
ject of Rosenow and tlie bank was to enable the bank to control the 
proceedings in bankruptcy, and to hinder and delay the other credit- 
ors of the bankrupt. This action of the référée has been certified to 
this court for review. 

To properly understand this issue of fact and law, it is important 
to consider it in connection with the history of the claim of the Na- 
tional Exchange Bank for |37,48G.20, which was first allowed by the 
référée, and afterwards set aside by him on pétition of Lucy A. 
James, a creditor of the bankrupt, except the sum of |2,500 allowed 
by the référée as équitable, which action of the référée has also been 
certifled to this court for review. A brief recitation of the history 
of the dealings between said bank and the bankrupt, as found by the 
référée and reasonably deducible from the évidence, discloses sub- 
stantially the following state of facts: Beginning back in 1897, the 
bankrupt, F. E. Headley, was président and a large stockholder oiÉ the 
Headley Grocery Company, a corporation doing a wholesale grocery 
business in the city of Springfleld, Mo. At that time said Headley 
was indebted to said bank in the sum of about |10,000, for which the 
bank held liis note, with one W. W. Coover, an officer and stockholder 
in said grocery company, as security thereon, which note was in- 
dorsed by O. M. Headley, a brother of F. E. Headley. Later, F. E. 
Headley and said grocery company being hard pressed, it was ar- 
ranged between F. E. Headley and the président of said bank that this 
note ehould be replaced and taken up by the substitution of a note 
signed by said Headley Grocery Company and F. E. Headley and 
W. W. Coover; leaving O. M. Headley, indorser of the original note, 
eut of the new note. Shortly thereafter the président of said bank 
obtained a deed of trust on said grocery company' s property, making 
said bank and another bank preferred creditors, and thereafter said 
grocery company made a gênerai assignment for the benefit of credit- 
ors. One F. R. Massey was named as trustée under the deed of trust, 
and Charles A. McCann was made assignée in said deed of assign- 
ment. Both said Massey and McCann were intimate friends and 
business associâtes of the président of said bank, and were also stock- 
liolders in the concern of Keet-Eountree Shoe Company, a corpora- 
tion doing business in Springfleld, Mo. ; the said Keet being président 
of said bank. The said trustée took possession of the stock of goods 
of the Headley Grocery Company, and, after selling at retail a part 
of the stock, sold the residue in bulk to the Springfield Grocery Com- 
pany, another business corporation of Springfield, of which said Keet, 
président of said bank, was vice président and a large stockholder. 
Keet, representing said Springfield Grocery Company, sold the goods 
so obtained to F. E. Headley, M. L. Middleton, and E. D. Seaman, 
within three days after said trustee's sale, at a profit of |1,000, out of 
which stock said F. E. Headley, on a division between him and said 
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Middleton and Seaman, obtained $4,000 worth of goôds and |1,928 
in cash; and out of the goods and real esta te of said Headley Grocery 
Company the said bank obtained and applied as a crédit on said note 
of $10,000 the sum of |8,500. Afterwards the banlc brought suit in 
the circuit court of Greene county, Mo., and obtained judgment 
against said Headley Grocery Company for the balance of said note, 
leaving out of said suit said F. E. Headley and said Coover. The re- 
suit of thèse proceedings was that the grocery company, a corporation, 
was induced to exécute its note for a debt of said F. E. Headley, for 
which the said grocery company was in no wise primarily liable; 
and the property of the grocery company was taken to apply to the 
payment of F. E. Headley' s individual liability, whereby F. E. Head- 
ley and his brother, the indorser, were entirely let out of this debt. 
This action on the part of the corporation was clearly ultra vires, and 
there can be but one conclusion drawn therefroni, and that is that 
the bank and F. E. Headley were acting in concert for the protection 
and benêflt of said F. E. Headley in his individual capacity. The as- 
sets of the grocery company were thus absorbed by the bank and P. E. 
Headley, and the assignée, Charles A. McCann, obtained nothing un- 
der the assignment, and the gênerai creditors of the grocery company 
were left whoUy unprovided for. The trustée, Massey, under said 
deed of trust, thereafter obtained judgment against P. E. Headley in 
the circuit court of Greene county, Mo., in favor of the beneficiaries 
of said deed of trust, in the sum of $37,000. This judgment said 
Massey sold at public auction, and said National Exchange Bank be- 
came the purchaser thereof at thé sum of $2,000. 

After F. E. Headley withdrew from the Middleton-Seamans con- 
cern, the évidence discloses that he set up another grocery concern in 
Springfleld, in the name of his brothers. His interest in this concern 
was concealed from the public. In the fall of 1898 the objecting 
creditor herein, and other creditors of said Headley, caused exécu- 
tions to be issued on their judgments against him. Itis quite in- 
f érable from ail the facts and circumstances in évidence that P. E. 
Headley became apprehensive that his concealed interests in said 
concerns might be uncovered by thèse exécution creditors ; and there- 
fore his attorney, who seems to hâve also sustained the relation of 
attorney or adviser to the bank, entered into an understanding with 
the président of the bank that an exécution should issue on said judg- 
ment of $37,000 held by the bank against Headley, and levy it on ail 
of Headley's interests, and so manage it that after the bank should 
obtain therefrom the sum of |2,000 and interest, which it paid at the 
trustee's sale for said $37,000 judgment, the balance should inure to 
Headley's benefit. Accordingly, exécution on this $37,000 judgment 
was issued, and levied upon the capital stock of the Headley Bros. 
Grocery Company; and said Middleton and Seaman were garnished, 
and f unds of theirs in another bank were tied up by this proceeding. 
The conclusion cannot be resisted that the attorney of F. E. Headley 
was managing and controlling this exécution in the interest of said 
Headley, and that the bank was merely lending itself, through this 
proceeding, to accomplish the resuit of obtaining for itself the money 
it had paid for said judgment, while consenting that the exécution 
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might thus be employed to protect Headley against bis other credit- 
ors. This exécution in favor o£ the bank was levied ou the Headley 
Bros. Grocery Company on October 8, 1898, uuder whicb nothing was 
immediately done by way of sale, whereupon tlie objectiug créditer 
herein caused an exécution to be levied on the same capital stock. 
Thereupon tàe stock, uuder the bank's exécution, was advertised and 
sold on the 30th of December, 1898, and the bank became the pur- 
chaser. Headley was left in possession of the goods af ter this sale, 
and ran the business, apparently without let or hindrance, in his own 
way, until the trustée under the bankruptcy proceedings on the llth 
day of March, 1899, took possession thereof. It does uot appear that 
Headley during his pretended agency made accountings to the bank. 
The évidence tends to show that the amount of said stock of goods 
which passed into the control of Headley for the bank was |5,000, and 
at the time the trustée in bankruptcy took charge was reduced to 
about |500, and which the bank bought in at trustee's sale in bank- 
ruptcy. 

While the transactions had between the bank and this bankrupt, 
antedating the enactment of the bankrupt law, caunot be, in and of 
themselves, held to be a fraud upon the bankrupt act, yet it is compé- 
tent to investigate and develop the same, as bearing upon the question 
of a fraudulent combination between the bank and the bankrupt 
after the adoption of the bankrupt act, and within four months pre- 
ceding the adjudication in bankruptcy. It rnay be conceded to the 
contention of the bank in this controversy that it had a right to pur- 
chase the judgments amounting to $37,000 against said Headley, if 
it was done in the usual and ordinary course of business of the bank, 
or to better secure its claims against the banlcrupt. But it is incon- 
ceivable that a national banking institution would take out of its 
bank the sum of $2,000 in money to invest in a judgment against a 
mau known at the time to be bankrupt, and whose assets were of 
such character as to make any dividend among the ereditors of his 
estate a very uncertain quantity. Such a purchase on the part 
of a national bank must excite grave suspicion, and should devolve 
upon the bank the most satisfactory explanation and proof to show 
that it, was free from any purpose to assist the debtor in hindering 
and delaying his other ereditors. And even if this acquisition of 
the judgment against the banlîrupt was made in the ordinary course 
of legitimate banking business, while the bank had the right, in the 
race of diligence between ereditors, to take any and every legitimate 
step to obtain its debt from the debtor, the very mom.ent it employed, 
or suffered to be employed, the exécution in its favor to protect the 
property of the common debtor against the just claims of other ered- 
itors, by hindering them in the interest of the debtor, it was a mis- 
use of its claim, and was in fact and law a fraud upon the other 
ereditors. Taking the whole history of the dealings between the bank 
and the bankrupt, with the practical resnlts, it is difflcult for an 
honest mind to escape the conclusion that the bank, throughout, 
wliile protecting itself, was likewise aiding and abetting the debtor to 
prevent other ereditors from obtaining anything from his property, 
and that, while apparently employing the judgnient of $37,000 and 
97 F.^9 
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the exécution thereon to obtain a préférence in favor of the bank over 
the other creditors, the secret understanding existed between the 
bank's président and the bankrupt that when the bank obtained ont of 
the proceeds of the exécution its purchase money of |2,000, with in- 
terest, the bankrupt's attorney was free to employ the exécution for 
the whole sum, so that the residue, after paying the bank the |2,000, 
interest, and expenses, should inure to the beneflt ôf the bankrupt. 
Under ail the authorities, this was a fraudulent combination and 
scheme, which should postpone the claim of said bank for the amount 
of said judgment against the bankrupt estate. The bankrupt law is 
administered upon Unes of equity jurisprudence, and, as between con- 
tending creditors, the bankrupt court, in the interest of fair dealing 
and good conscience, has the unquestioned power to postpone the 
claim of such a créditer in favor of the other creditors. "When a 
creditor by fraud will attempt to deféat the claims of other creditors, 
there is no hardship in postponing his demand, altliough a just one, 
to those which he has endeavored to defeat." State v. Hope, 102 Mo. 
431, 14 S. W. 990. It is the established doctrine of this'state that the 
priority of an exécution creditor who acts in collusion with the exécu- 
tion debtor may be avoided on motion after the return of the exécu- 
tion. "This doctrine results from the prihciple that the levy devested 
the property from the défendant, and to leave such property in the 
possession of the défendant by the connivance or request of the plain- 
tiff in the exécution would be a fraud upon subséquent exécutions." 
Wise V. Darby, 9 Mo. 133; Field v. Liverman, 17 Mo. 218; Parker v. 
Waugh, 34 Mo. 340. So, Bump (Praud. Conv. p. 504) says:! 

"The statiite avolds ail exécutions Issued or kept on fodt With intent to delay, 
hlnder, or defraUd creditors. The intent may be inferrèd from clrcumstanees, 
and, if it, is established, the exécution loses Its préférence," 

The action of the référée in sétting aside the àllowance in favor 
of the bank of this claim of $37,000 is sustained by the court, at least 
to the extent of postponing it to the claims of other: creditors of the 
estate. In view of the. grounds oî such conclusion, it would be 
illogical to allow the bank, as was doàe by the référée, any part bf 
this claim. This case is therefore retumed to the référée, with di- 
rections to set aside the àllowance of $2,000 on this claim in favor of 
the bank. , 

The récitation of fàcts aforesaid makes it apparent what was the 
second and underlying motive of the bank in obtaining control of the 
judgments in favor of the jpetitioning creditor in iuvoluntary bank- 
ruptcy in this case. Why a national bank, with the full knowledge 
of the condition of this Headley estate, after an adjudication in bank- 
ruptcy, when it already held an unsatisfied judgment of |37,000 
against him, would take oUt of its assets $2,750 in money, and invest 
it in other judgments against the bankrupt, which it knew could not 
be paid, necessarily excites grave suspicion as to the integrity of the 
transaction. If, however, it were found that the object of the bank 
was to obtain by such means corttrol of a majority of the claims 
against the bankrupt estate, and that it was further induced thereto 
in order to work ont some advantage to the bankrupt, it is not ap- 
parent from the facts before the court how such design, if unaccom- 
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plished, could disentitle the allowance of this claim in favor of the 
légal holder thereof. Is'o question is made of tlie validity of the 
judgments in favor of the New York banks. There is no charge 
or claim that said judgment creditors were in collusion with said 
Kosenow or the National Exchange Bank to assist them in accom- 
plishing any fraud upon the other creditors of the bankrupt. It is 
an established rule of law that a purchaser with notice of a frauda- 
ient scheme maj protect himself by purchasing the title of a bona flde 
creditor without notice. The reason of this rule is stated by Chan- 
celier Kent in Bumpus v. Platner, 1 Johns. Ch. 220, to be "to prevent 
a stagnation of property, and because the flrst purchaser, being en- 
titled to hold and enjoy, must be equally entitled to sell." See, also, 
Tunkhouser v. Lay, 78 Mo. 458. As taker under the judgment cred- 
itors, the purchaser succeeded to ail the rights and equities of the 
judgment creditors against Headley. If the judgment creditors had 
remained the owners of the claims, and presented them for allow- 
ance against the bankrupt estate, no valid objection could hâve been 
interposed against their allowance in full. The transfer of the claims 
to Eosenow, and their allowance, in no wise altered the condition 
of the other creditors of thé estate. How, then, can it be held that 
the mère fact that the assignée of the judgments intended to use 
them in some improper way affect his right to participate in the divi- 
dends of the estate, unless such fraudulent purpose was carried out 
to the in jury of the other creditors? As a purchaser, acquiring ail 
the rights and equities of the innocent judgment creditors, the as- 
signée had a right to do what he pleased with the judgments, pro- 
vided he did not in fact fraudulently employ them to the injury of 
other creditors of equal right. The action, therefore, of the référée 
in disallowing this claim is disapproved, and the case is returned to 
him with directions to set aside his last order vacating the allow- 
ance of this claim. 

In respect of the suggestion of counsel for the objecting creditor 
that the New York judgment creditors also held judgments against 
W. W. Ooover, as co-defendant, under which there had been a levy 
upon the stock of said Coover in certain companies, it is sufflcient 
to say that such fact does not make the judgment creditors secured 
creditors, within the meaning of the bankrupt act. A "secured cred- 
itor shall include a creditor who has security for his debt upon the 
property of the bankrupt of a character to be assignable under this 
act, or who owns such a debt for which some endorser, surety, or 
other persons secondarily liable for the bankrupt has such security 
upon the bankrupt's assets." Bankr. Act, c. 1, § 1, subsec. 23. Ac- 
cordingly it is laid down in Coll. Bankr. p. 283, that : 

"Xo matter how great may be the security which one may hâve, if It be 
the surety of another than the bankrupt, the creditor may prove hiis entire 
claim against the banlirupt's estate, and i-eceive a dividend thereon, and 
thereafter institute proceedings to enforce the claim upon the security for the 
balance." 

As the creditor's claim exceeds fl2,000, and the alleged claim 
against Coover is $4,500, it is hardly probable that his dividend out 
of the bankrupt's estate in any event would cover the différence. 
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In re.MATTHEWS. 
(District Court, S. D. ïWa, E. 13. Noveniber 29, 1899.) 

1. Bankruptcy— Fbbs and Costs— Filing Frb. 

General order No, 10, in bànkruptçy, providing that the clerk, marshal, 
or référée, before Ineurrlng fexpenses Of certain kinds, may require the 
batikrupt or other person m whose behalf the duty is to be performéd to 
furflish indemnity for such expenses, and that money advanced by the 
bankrupt or other person for t^is pm-pose shall be repaid him ont of the 
estate, does not apply to the fee of ?25 whlch the clerk is, directed to col- 
lect upon the flling of a voluntaVy pétition in bankruptcy; and this money 
is liot to be returned to the bankisupt 

3. Same-t-Attornby's Fbe Pàid byiBankkupt. 

A bankrupt is not entitled to be reimbursed, ont of the f unds In the 
bands of bis trustée, for money paid by him to his attorney before the fil- 
Ing bf the pétition, as a fee for professional services rendered in preparing 
the pétition and schedule and in connection with the property. 

In Bankruptcy. 

Payne & Sowers, for bankrupt. 

SHIKAS, District Judge. In the application filed on behalf of the 
bankrupt it is averred that, at the time he flled his pétition to be ad- 
judged a bankrupt, he was required to deposit with the clerk the sum 
of $25, to meet the costs and fées of offlcers in the proceeding; and 
he now asks that the trustée ifiay bè ordered to repay this amount 
to him, under the provisions of gênerai order No. 10, which provides 
that before incurring expense inpublishing or mailing notices, or in 
traveling, or in procuring atten^^nce of witnesses, of in perpetuating 
testïmony, the clerk, marshal, or référée may require from the bank- 
rupt, or other person in whose behalf the duty is to be performéd, 
indemnity for such expense, and the money advanced for the pur- 
poses named shall be repaid out of the estate, as part of the cost 
of administration. The provisions of gênerai order No. 10 do not 
apply to the deposit of |25, which the clerk, under section 51 of the 
bankrupt act, is required to collect from the bankrupt when he files 
his pétition. The money thus coUected by the clerk is intended to 
cover the statutory fées to be paid to the clerk, référée, and trus- 
tée as compensation for their services; and being paid to the clerk 
when the pétition is flled, the amount of the estate passing to the 
trustée is lessened by that sum, and, if this amount should be now 
returned to the bankrupt, he would be receiving part of his estate 
as it belonged to him before he flled his pétition, which estate by 
the adjudication became in fact the property of the creditors. Thé 
provisions of gênerai order No. 10 are intended to cover money 
which the bankrupt or some third party may be called upon to fur- 
nish after the initiation of the proceedings in order to meet expenses 
incurred by the ofHcer for the purposes specially recited in the order, 
which purposes do not include the money deposited with the clerk 
to meet the fées (not expenses) of the clerk, référée, and trustée. 
Money thus advanced, if the bankrupt has met the requirements of 
the law with respect to turning over his estate to his creditors, is 
deemed to hâve been obtained from sources other than the esfn.te 
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belonging to the creditors, and therefore provision is made for its 
repayment out of the estate. The purpose of the order is to protect 
the oiïicers from personal loss in the performance of their duties un- 
der the bankrupt act, but it is not the intent of the order that the 
banlirupt shall be repaid the money which presumably he took out of 
his estate to pay the fées of ofQcers before he filed his pétition in 
bankruptcy. 

It is further averred in the application of the bankrupt that he was 
compelled, by threats of attachment, to take the benefit of the bank- 
rupt act, in order to préserve his estate for équitable distribution 
among his creditors, and to that end he was compelled to employ 
counsel to prépare his pétition, and perform other services in con- 
nection therewith, which resuit ed in securing his estate to his cred- 
itors for distribution under the bankrupt act, and that for thèse serv- 
ices he paid his attorneys the sum of $150; and he now asks that 
this amount be repaid him ont of the estate, relying upon the provi- 
sions of gênerai order No. 10 and of section 64 of the bankrupt act 
as grounds for the order asked. According to the showing made, 
the bankrupt, before the filing of his pétition in bankruptcy, took 
out of his estate the sum of $150 to pay his attorney for légal serv- 
ices rendered in preparing his pétition and schedules in bankruptcy, 
and possibly for other légal services which it may be admitted were 
of value to the creditors. Thèse services hâve been paid for, how- 
ever, and the payment was made out of the estate of the bankrupt ; 
so that, in eifect, the creditors hâve already made good the amount. 
If the bankrupt had not paid this sum to his attorney, it would hâve 
formed part of his estate, which he would bave been in duty bouhd 
to transfer to his trustée. Instead of so doing, he took it out of 
his estate and paid it to his attorney, but by so doing he did not 
create any légal or équitable right to demand a repayment thereof 
out of his estate. Under the provisions of section 64 of the bank- 
rupt act, the court may allow, as part of the cost of administration, 
a reasonable fee to an attorney for professional services rendered 
to a voluntary bankrupt; but this provision is intended to secure 
to the bankrupt proper professional aid after he has, by conveying 
his estate for the beneflt of creditors, possibly put it out of his 
power to secure the services of an attorney, but this case, under the 
facts set forth in the application of the bankrupt, is not one comîng 
within the meaning of this section. The orders asked by the bank- 
rupt are therefore refused. 



In re JONES. 
(District Court, E. D. Wisconsin. Xovemtier 18, 1899.) 

1. BANKRnPTCY— Exempt Phopeutï— Weaiîing App.mîel — AVatcr. 

Where tho state statute (I{ev. St. AVis. S 2982) exempts from exécution 

, "aU wearing apparel of the debtor," a banlu'upt who owns a goliJ watch 

ànd Chain, which he habitually caiTies upon his person in the orrlinary 

mode of use, will be entitled to liave the same set apart to him as exempt. 

2. Same — Masonic Uniform. 

Under a state statute exerapting from exécution "ail wearing apparel 
of the dchtor," a banlvrupt will be entitled to claim as exempt a Masonic 
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UQi£opji,jiltJiough he does not weai it as an ordinary and usual dress, but 
on spécial occasions only. 

In Bànkniï)tcy. 

The référée certifies a question of exemption claimed by the bank- 
rupt, of "one gold watch, chain, and charm," and of "a certain uniform 
and paraphernalia," further described as a "Masonic uniform." The 
certiflcate states that "the watch and chain were carried upon the 
person, in thë mode of ordinary usage," and that "the Masonic uni- 
form was not ûsed as ordinary or usual wèaring apparel," and that 
the référée held the articles not éxéinpt, and ordered their delivery to 
the trustée. 

Howlands & Elholm and Hian<^ & Hand, for creditorâ. 
Waiker & Richards, for bankrupt. 

SEAMAJ^, District Judge. The question certifled is one of difiS- 
culty, in the absence of any définition by the suprême court of Wis- 
consin of the term wearing apparel as employed in the statute (Rev. 
St. § 2982) exempting "ail wearing apparel of the debtor and his 
family," and in view of the diversity of décisions in other jurisdic- 
tions onjthe inquiry whether a gold or silver watch is included in such 
désignation of exemptions. See cases pro and con coUated in 12 Am. 
& Eng, Enc. Law (2d Ed.) H7, 13,8. The bankruptcy act adopts the 
exemptions of the state statvte, which includes their construction 
by the suprême court of the state, and the rulings of that court are 
uniform in favor of the utmost liberedity for such interprétation. 
Heath y^J^ejes, 35 Wis. 668, 672; Cunningham v. Brictson, 101 Wis. 
378, 383i 77 N. W. 740. In the well-considered case. In re Steele, 2 
Plipf 324, fed. Cas. No. 13,346, it is held that a watch usually carried 
upon the person of the debtor constitutes wearing apparel, within the 
exemption statute ; and this view is approved in Stewart v. McClung, 
12 Or. 431, 8 Pac. 447, and in Brown v. Edmonds (S. D.) 59 N. W. 731. 
Without attempting to review the authorities one way and the other 
upon this point, I am of opinion that such construction is in accord 
with the Wisconsin doctrine, and should be adppted hère. It is true 
that Judge Hopkins, of the Western district of Wisconsin, held other- 
wise in an early case in bankruptcy under the act of 1867 (In re Gra- 
hanx, 2 Biss. 449, Fed. Cas. No. 5,660), but without discussion in the 
opinion, or référence to the authorities in Wisconsin or elsewhere; 
and, however persuasive as a ruling by tha;t eminent judge, it cannot 
be regarded as controlling in the light of later interprétations. In 
référence to the "Masonic uniform," it appears to be owned for oc- 
casional wearing apparel, and the statute imposes no requirement of 
"ordinary and usual" service. If so held in good f aith, the exemption 
applies. Vide Frazier v. Barnum, 19 N. J. Eq. 316. Let the exemp- 
tions be allowéd accordingly. 

NOTE. Since flUng the fbregoing opinion, the case of Sellers v. Bell, 36 
0. C. A. 502, Qi Fed. 801, 811, bas corne to ïny notice; and the circuit court 
of appeals, Flf th circuit, therein holds that a watch is exempt, within the stat- 
utory désignation of wearing apparel. 
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In re HIGGINS. 
(District Court, D. Kentucky. Xovemlier 20, 1809.) 

1. Bankruptcy— Dissolution of Liens— Limitation op Time. 

Bankr. Act 1898, § 67c, providins tliat an adjudication in banlîruptcy 
sliall di.ssolve "a lien created by or obtained in or pursuant to any suit or 
proceodiiig at law or in «luity, inchiding an attacliment iipon mesne process 
or a judgment by confession, wbicli was begnn" against tho bankrupt 
witliin four months prior to the flling of the pétition, does not refer, neces- 
sarily, to the beginning of tbe action or suit itself, but to tlie beginniug of 
t!mt part or braueli of the proceediugs whose spécial object Is to secure a 
lien ou property of the debtor. 

2. Same— Attaciimekt, 

Wbere an nttacbment is sued out in a pending suit, npon tbe filing o£ an 
aflftdavit and bond as required by tbe state statiite, and is levied on prop- 
erty of tbe debtor, witliiu four montbs prior to the filing of a pétition in 
bankruptcy by or against bim, the lien so aequired will be dissolved by his 
adjudication as a bankrupt, if it appears that such lien was obtained while 
tbe défendant was insolvent, and that its enforcement would work a préf- 
érence, notwithstanding tbe fact that the original action had been pending 
for more than a year. 

Iii Bankruptcy. On review of décision of référée in bankruptcy. 

Charles Grnbbs, for W. A. Pinkerton. 
Wheeler & Worten, for bankrupt. 

EVANS, District Judge. Tlie pétition in this case was flled 
January 18, 1899, and the adjudication was made on the 20th, — two 
days later. After the sélection of a trustée, W. A. Pinkerton, a 
creditor, proved, as a preferred claim, a demand in his favor against 
the bankrupt for |353.98. ïhe claim of préférence made by this 
creditor was based upon the fact that he had commenced an action 
at law against the bankrupt in the Marshall circuit court, to re- 
cover his debt, on May 31, 1897; that it was pending and undeter- 
mined on January 12, 1899, and that on that day, but not before, 
said Pinkerton had made an affidavit setting up grounds of attach- 
ment under the Kentucky Code of Practice, and had flled it in said 
action, and therein prayed that an order of attachment might then 
issue, that such an order was issued accordingly on that day, and 
levied on the assets of the bankrupt which afterwards came to the 
liands of the trustée. Upon the hearing before hira, the référée 
sustained the claim of this creditor to a préférence, and the trustée 
has brought the matter hère for review. The action of the court 
must dépend upon the proper construction of certain clauses of 
section 67 of the bankrupt act, which read as follows: 

"(e) A lien created by or obtained in or pursuant to any suit or proeeeding 
at law or in equity, ineluding an attachaient upon mesne process or a judg- 
ment by confession, which was begun against a persoii within four months 
before the filing of a pétition in bankruptcy by or against such persons shall 
be dissolved by the adjudication of sucli person to be a bankrupt if (1) it ap- 
pears that said lien was obtained and perniifted while the défendant was in- 
solvent and that its existence and enforeernent will work a préférence," etc. 
"(f) That ail levies, judgments, attachuients or otlier liens, obtained through 
légal proceediugs against a person who is insolvent at any finie within four 
months prior to tbe filing of a pétition in b.iukrnprey against bini, shall be 
deemed null and void iu ease he is adjudged a bankrupt, and the propcrt;- sf- 
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fected by the levy, Judgment, attachment, or other lien shall be deemed whoUy 
discharge<i and released from the same, and shall pass to the trustée as a part 
of the estate of the bankrupt, unless the court shall, on due notice, order that 
the right under such leyy, judgment, attachment, or other lien shall be preserved 
for the beneflt of the estate, and thereupon the same may pass to and shall 
be preserved by the trustée for the benefit of the estate as aforesaid." 

If the language of clause "c," regardless of ail other considéra- 
tions, is to be construed as referring to the date of the institution 
of the action in which the attachment was long afterwards ob- 
tained, no différence what might be the date of the attachment it- 
self, or the application therefor, there must be a décision of the 
question in favor of the creditor. A case has been referred to 
which supports this view, but I hâve found it impossible to agrée 
with it. There does not seem to me to be any sound reason for 
supposing that congress could hâve intended to refer to anything 
except the beginning of that part of the proceeding which secured 
the writ under which there was a seizure of, and conséquent lien 
upon, soine of the debtor's prQperty, whereby it was put in a posi- 
tion where other creditors could see that a lien was being claimed 
upon it to the exclusion of their otherwise equal right to share in 
it. Hère a suit had beôn quietly but slowly progressing in the 
state court for nearhi tvvo years, but no attachment had been sued 
ont, nor had anything équivalent to a lis pendens respecting this 
property been brought about, nor had anj'thing been done by Pink- 
erton to ehtitle him to claim any exclusive right to hâve thèse as- 
setfe approprîated to the payment of his demand. No lien existed, 
nor was âhy claimed, up to that time, nor did the right to any ex- 
ist. UMer section 196, and other sections, of the Këntucky Civil 
Code of Practice, an order of attachment may be obtained at any 
timebefore final judgment, upon the filing of an affldavit stating 
the Btatutory grounds therefor, and upon the exécution of a bond, 
etc.; and under section 201 other orders of attachment may sub- 
sequently issue without additional affldavit or bond. While the 
issual of the attachment, or the obtaining of the order therefor, is 
not the- commencement of the action itself, under the Këntucky 
Code, it is the beginning of the claim for a lien; and the whole rea- 
son of the thing seems to me to demand such a construction of the 
foregojng clauses of the baokrupt act as will make the time of be- 
ginning the proceedings for the attachment, instead of the be- 
ginning of the action itself (at which time there was no claim for, 
or référence to, an attachment), as the period when the four months 
must begin. The mère letter of the statute must yield to the rea- 
son and spirit of it. End. Interp. St. § 258; TJ. S. v. Kirby, 7 Wall. 
486, 4W, 19 L. Ed. 278. The rule established by the suprême court 
is that, "in whatever language a statute may be framed, its purpose 
must be determîned by its natural and reasonable effect." Collins 
V. New Hampshire, 171 U. S. 34, 18 Sup. Ct, 768, 43 L. Ed. 60; Hender- 
son V. Mayor, etc., 92 U. S. 259, 23 L. Ed. 543; Morgan's Louisiana & 
T. R. & S. S. Co. V. Louisiana Board of Health, 118 U. S. 462, 6 Sup. Ct. 
1114, 30 L. Ed. 237; Washington & I. E. Co. v. Cœur d'Alêne Et. & 
Nav. Co., 160 U. S. 100, 101, 16 Sup. Ct. 239, 40 L. Ed. 355; Lau Ow 
Bevv V. U. S., 144 U. S. 59, 12 Sup. Ct. 517, 36 L. Ed. 340. 
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Under the Kentucky practice, the suiiig out of an attachment is 
the beginning of the action, as to that part of the remedy; and 
until this is done there can be no attachment, however long the action 
which confines itself to an effort to obtain a mère personal judgment 
may hâve been previously pending. Suppose that on January 1, 
1899, some other creditor had instituted an action upon his claim, 
and had obtained an attachment, and had caused it, after being issued, 
to Ite levied upon this same property; and suppose that afterwards, 
on January 12, 1809, the attachment of Pinkerton had been sued out 
and levied, as it in fact was; can it be possible that congress intend- 
ed that there should be worked out the anomalous and unjust, not to 
say absurd, resuit that the attachment first sued out and levied, and 
thereby acquiring indubitable priority, should be dissolved, under 
the statute, because the action itself was begun within four raonths of 
the filing the pétition, while the second attachment, applied for, sued 
out, and levied more than ten days later, should stand, although the 
proceeding for the attachment was not begun until a few days before 
the bankruptcy? Tlie contention does not seem to be maintainable. 
See Lau Ow Bew v. U. S., 144 U. S. 59, 12 Sup. Ct. 517, 36 L. Ed. 340, 
and cases tliere cited to the proposition that "nothing is better settled 
than that statutes should receive a sensible construction, such as 
will effectuate the législative intention, and, if possible, so as to 
avoid an unjust or an absurd conclusion." In the case above sup- 
posed, the state law, if there had been no bankruptcy, would hâve 
given unquestionable priority to the first attachaient regardless of 
the mère date of the institution of the actions; and we could not 
reconcile section 67 of the bankrupt act with clause 5 of section 64 
otherwise than by the construction I hâve given. That clause gives 
priority to "debts owing to any person who by the laws of the state 
or the United States is entitled to priority." The case In re De Lue 
(D. C.) 91 Fed. 510, manifestly supports the view of the référée in 
this matter; but as the learned judge, in passing upon this case, at 
least to some extent, flnally put his judgment upon the mistaken 
ground that clause "f" of section 67 only applied to cases where there 
was the filing of the pétition in bankruptcy against the debtor, and 
not where there was the filing of a pétition in bankruptcy by a debtor, 
thus overlooking clause 1 of section 1 of the act which makes the one 
phrase include the other, it is not impossible that, had not this been 
the fact, a fuUer investigation might hâve led Judge Lowell to a 
différent conclusion, although in other respects he puts his opinion 
upon grounds diaraetrically opposed to the views I hâve expressed. 
That seems to be the only case in which this section of the statute has 
been construed in that way, although the cases In re Easley (D. C.) 
93 Fed. 419, and In re Eichards (D. C.) 95 Fed. 258, may hâve some 
bearing upon the question.^ 

For the reason suggested, however, the décision of the référée in 
this case is disapproved and set aside; and inasmuch as it manifestly 
appears from the record that the lien of said attachment was ob- 

1 Note by the Court: Since the annouucemeiit of this opinion, the judgment. 
of the circuit court of appeals of the Seventh circuit in the case of In re "Rich- 
ards, 96 Fed. 035, has tieen puhlislied. 
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tained and permitted while the défendant was insolvent, and that îts 
existence and enforcement will work a préférence to Pinkerton, the 
judgment of the court is that said attachment should be, and is, dis- 
solved. The claim of Pinkerton may be proved as an ordinary debt, 
— subject, of course, to objection. It is obyiously désirable that this 
question should be reviewed by the circuit court" of appeals. 



In re EUPPBL. 

(District Court, W. D. Pennsylvania. October 27, 1809.) 

No. 60. 

Bankruptct—Bankuupt Tenant— LANDiiORD's Lien for Rknt. 

Where a tenant of realty, holding under a lease whieh contains a clause 
of forfaiture and right of re-entry for breach of conditions, becomes bank- 
nipt, and tlie leasehold interest is sold by the trustée in bankruptcy, the 
landlord of the demlsed premises has no lien, under the laws of Tennsyl- 
vania or at commou law, upon the proceeds of the sale of the leasehold, 
for the.rent overdue at the tinie of the bankruptcy. 

In Bankruptcy. On question certifled by W. E. Blair, référée in 
bankruptcy. 

Robert B. Petty, for landlord. 
Joseph Stadtfelt, for trustée. 

BUPPINGTOX, District Judge. The referee's certiflcate involves 
the question whether, on a trustee's sale of a leasehold, the landlord 
of the demlsed premises has a lien on the proceeds for overdue rent. 
It is clear he has none under the Pennsylvania statute of June 16, 
1836; for the lien there given only extends to "the goods and chat- 
tels being in and upon" the premises. It is urged, Lowever, such a 
lien exists by virtue of the re-entry clause in the lease before us, 
which is as follows: 

"Upon the breach of any or ail the conditions of this lease, or at any time 
thereaf ter, at the option of the lessors, ail the rights of the lessee shall f uUy 
cease and détermine, and the lessors may proeeed to gain possession of the said 
premises, wtth or without any writ or légal process, and without notice (the 
lessee herehy walviag ail notices in regard to gaining possession), the same as 
if the fuUterm, or any of Its renewals, had fuUy ended, using such and so mueh 
force as may be needed to that end." 

We are unable to agrée with this contention, and flnd no Pennsyl- 
vania décisions warranting it. In Bantelon v. Smith, 2 Bin. 146, a 
lien by virtue of a re-entry clause was given, but that was a sale of 
land subject to ground rent, and the right of re-entry was not a 
right of forfeiture, as in the présent case, but a right to re-enter and 
''hold the larid until the arrearages of rent should be fully paid." In 
analyzing that case in Bank v. Heilner, 47 Pa. St. 458, the suprême 
court said: 

"The ruUng in Bantelon v. Smith turned upon the spécial covenant of the 
deed. There Is no such covenant in this mining lease, Tliere is no power 
reserved to enter and hold the premises for arrears of rent, but tlieie is a gên- 
erai right of entry to déclare a forfelture of the lease for breach of any of the 
numerous conditions of the lease. Now, it sesms to me very illogical to argue 
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from a eovenant of re-entry, merely to lioM for arrears of rent, to a covenant 
of torfeiture, which extinguishes the term. In tlie one instance, a lien may 
exist, for tliere is an estate to be bound by it; but in the other tbe power is to 
destroy tlie estate, and liens cannot, of course, survive the estate bound by 
them. Forfeiture under this lease would not sive the landlord his rent. It 
Avould be like the old remedy of the feudal lord against his unfaithful vassal, 
before the milder invention of distress, which, instead of securing the reditus, 
extinguislied tlie feud." 

It is true cases are foiind wliere liens hâve been sustained on leases 
wliere there was a simple right of re-entr}- in tlie nature of a for- 
feiture, but such cases concern mininj;; leases. Moreover, their 
authoritv bas been questioned in later cases (see criticisin of Spang- 
ler's Appeal, 30 Pa. St. 377, in Bank v. Heilner, 47 Ta. St. 459); and 
it bas been beld, also, in Dickinson v. Beyer, 87 Pa. St. 278, "that rent 
reserved in a coal lease was analogous to a ground i-ent." 

In tbe absence of any décision by tlie suprême court of Pennsyl- 
vania giving, in an ordinary least^ of a building, the effect hère con- 
tended for to a re-entry forfeiture clause, we hold no such lien exists, 
since such is the common law. This question was so determined by 
the court of appeals of South Carolina in Hamilton v. Eeedy, 3 
McCord, 38; and, we are informed, by ail of the judges of common 
pleas No. 3, of Allegheny county, in the case of the Phœnix Brewing 
Company against John A. Lyons (net reported). 

The référée will distribute accordingly, costs of taking testimony to 
be paid by landlord claimant. 



ROWE V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 30, 1899.) 

No. 1,124. 

CniMiNAi, Law— Evidence op Good Character — Weight and Effect. 

Evidence of the good cliaracter of a défendant is to be considered by 
the jury in ail cases, in connection with ail the other évidence, in deter- 
mining his guilt or innocence of the crime with which be is charged, and 
an instruction tliat such évidence caii only be considered in case the other 
évidence leaves the question of guilt or innocence in doubt is erroneous. 

In Error to the Circuit Court of tlie United States for the Western 
District of Arkansas. 

Ben T. Du Val and William M. Cravens, for plaintilï in error. 
P. A. Youmans, for défendant in error. 

Before CALDWELL, SAKBORN, and THAYER, Circuit Judges. 

CALDWP]LL, Circuit Judge. Cul Eowe, the plaintilï in error, was 
tried for murder committed in the Indian Territory, and convicted 
of manslaughter. At the trial évidence was introduced tending to 
show the bad character of the deceased and the good character of the 
défendant. The trial judge instructed the jury on that question as 
foUows: 

"Evidence has been given tending to show Ihe bad character of the de- 
ceased and the good cliaracter of the accused. In cases where the facts them- 
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selves establish elther guilt or innocence, character is not admissible, and 
cannot avail; but, in cases wiiere ttie facts leave the case involved in doubt, 
good character Is admissible, as tending to show who most probably began 
the conflict. If that point is left in doubt by the évidence; or as to -w-hether the 
aecused, when he shot and killed the deceased, belleved, and had reasonable 
ground to believe, that he was in danger of losing his life, or in danger of 
receivlng great bodily harm, if that point Is left in doubt by the évidence. 
And the bad character of the deceased, if that is shown, is admissible as tend- 
ing to show who most likely began the combat, if that point is left in doubt 
by the évidence, or as tending to show the nature and character and purpose 
of any assault he may be shown to bave made. So that, if the case is left 
in doubt upon any of the points just suggested, évidence with référence to 
good and bad character may be considered by you, and given such weight as, 
in your judgment, under ail the circumstances in the case, it is justly entitled. 
But if the évidence makes çlear the truth of the facts, establishing either the 
guilt or Innocence of the aCcused Independent of the character of the parties, 
then you should discard the question of character, as having no bearing upon 
the case whatever." 

Proper exception was saved to this part of the charge, and is now 
assigned: as error. When the court told the jury that, "where the 
facts tbemselves establish either auilt or innocence, character is not 
admissible ând cannot avail," it, in eiïect, withdrew from the consid- 
ération of the jury ail the évidence tending to show the good character 
of the aecused. This was clearly erroneous. Evidence of the good 
character of an aecused may itself produce in the minds of the jury a 
reasonable doubt as to his guilt. In tj. S. v. Babcock, 3 Dill. 581, 
620. Fed. Cas. No. 14,487, Judge Dillon, in his charge to the jury said : 

"The défendant has produced an impressive array of witnesses, of the high- 
est character, who hâve testified to his previous uniform and gênerai good 
réputation as a man of unquestioned integrity. This is compétent évidence, 
and the good character of the défendant in this respect is a fact to be weighed 
and considered by the jury, in the light of which they should view ail the 
évidence, and détermine the question of his innocence or guilt of the crime 
charged against him in the indictment. The above is the settled rule of the 
law in ail criminal cases, as well in those in which direct and positive évi- 
dence is relied on as those in which the proof is circumsta:ntial, but in cases 
of the latter kind the évidence of previous good character has more scope and 
force than in cases where the proof of the offense is positive and direct. In 
the language of an eminent judge, speaking upon this point: 'There may be 
caseg so made out that no character can make them doubtful; but there may 
be others in which évidence given against a person without character would 
amount to conviction, in which a high character would produce a reasonable 
doubt; nay, Jn which character wlll actually outweigh évidence which might 
otherwise appear conclusive.' So that, we repeat, the évidence on the sub- 
ject of character is a fact fit and proper, llke ail the other facts in the case, 
to be weighed and estimated by the jury, who, when forming their conclusions 
upon the varlous facts and circumstances relied on against the défendant, will 
inquire and détermine whether a person whose character is such as the de- 
fendant's has been stated to be by the witnesses testifying on that subject 
has or has not committed the particular crime for which he is called upon to 
answer. Whart Cr. Law (7th Ed.) §§ 643, 644." 

Without referring to the numerous authorities which may be found 
in the books upon this subject, it is sufficient tosay that the suprême 
court of the United States in a late case holds that a charge like that 
given by the trial judge in the case at bar is erroneous. Edgington 
V. U, S., 164 U. S. 861, 364, 17 Sup. Ct. 72, 73. In that case the trial 
court had charged the jury as foUovus: 
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"Some testimony bas been given you touching the good character of tlie de- 
fendant. Wlien a man is charged with crime, the courts of the United States 
permit this question of good character to t>e introduced to go to the Jury. ïhe 
theory, as I view it, is a wise one. If a man, in the community where he 
lives, by Lis incoming and outgoing among his neighbors, has built up in the 
years of his life, be they comparatively few or many, a character among them 
for good morals, which includes the uprightness and excellency of our gên- 
erai eitizenship, it is right that the jury should linow that fact. It is of 
value to them in conflicting cases in determining points in the case; and y et, 
gentlemen, I hâve to say to you that évidence of good character Is no dé- 
fense against crime actually proven. If the défendant in this case is proven 
guilty of crime charged, any good character borne by him in his community 
is no défense. It must not change your verdict; for the expérience of man- 
kind— of ail of us— teaches us that men reputed to be of good moral character 
in a community unfortunately sometimes we find they are sadly différent from 
that which they are reputed to be, and that they are committers of crime; yet 
the good character goes to the jury vrith spécial force wherever the commis- 
sion of the crime is douMful. If your mind hésitâtes on any point as to the 
guilt of this défendant, then you hâve the right and should consider the tes- 
timony given as to his good character, and it becomes, as I hâve suggested, 
or may be, of great importance in the minds of the jury in the matters of 
doubt." 

The suprême court of the United States held this charge to be 
erroneous, and said: 

"Whatever may hâve been said, in some of the earlier cases, to the effect 
that évidence of the good character of the défendant is not to be considered 
unless the other évidence leaves the mind in doubt, the decided weight of au- 
thority now is that good character, when considered in connection with the 
other évidence in the case, may générale a reasonable doubt. The circum- 
stances may be such that an established réputation for good character, if it 
is relevant to the issue, would alone create a reasonable doubt, although with- 
out it the other évidence would be convincing." 

If the jury are not convinced of the guilt of the défendant beyond a 
reasonable doubt, then it is their duty to render a verdict of not 
guilty, without any évidence as to his good character. The object of 
introducing évidence of the good character of the accused is for the 
purpose of raising a reasonable doubt in the minds of the jury as to 
whether a man who has built up such a character in the community 
in which he lives is likely to be guilty of the crime with which he 
stands charged. The circuit court erred in its charge to the jury upon 
this subject, and its judgment is reversed, and the cause remanded, 
with instructions to grant a new trial. 



PETROLIA MFG. CO. v. BELL & BOGART SOAP CO. et aL 

(Circuit Court, S. D. New York. August 30, 1899.) 

1. Trade-Marks— ARBrrnART Names. 

ïhe name "Coal Oil Johnny's Petroleum Soap," as applied to a par- 
ticular manufacture of soap to distinguish it from others, may constitute 
a valld trade-mark. 

2. BaMB— ASSIGN.MKNT. 

The assignment of a trade-mark by the originator and owner to a cor- 
poration organized by him to succeed to the manufacture and sale of the 
article is valid. 
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3. SAMKn-NOTIOE OF OWNERSHIP BT ASSIGNEE. 

The Qwnership of a trade-mark by an assignée or transférée is suffi- 
ciently Ijidicated by its placing its name as manufacturer on tbe article 
sold ùnder such trade-marlc. 

Manierre & Manierre, for complainant. 

Francis M. Eppley, for défendants Bell & Bogart Soap Co., W. H. 
Bell, and W. H. BÔgart. 
Euford Franklin, for défendant J. H. Griffln. 

T0WN8END, District Judge. Démurrer to bill for infringement 
of the registered trade-mark "Oôa,l:,Oil Johnny's Petroleum Soap," 
oommonly known as "Coal Oil Johnny's Soap." Défendants' brief 
States 12 points in support of the démurrer, which will be stated 
and considered in their order. 

Point 1: 

"The plaintiff is not entitled to protertion In this court, for the reason that 
the worâs 'CoalÔil,' 'Petroleum,' 'îîatùre's Petroleum (ïift,' eontaiïied in the 
trade-mark, are generic terms or words in common use, and are employed by 
plain<jiff to indicate and describe to the pn|)llc the ingrédients, characteristics, 
and quality of the soap." 

The çomplainant is not entitled to claim, and does not claim, 
any exclusive rigbt to the use of the fidjective "Petroleum" or "Coal 
Oil," standing alone, but to the flctitious or fanciful name "Coal 
Oil Johnny," invented and adopted by its predecessor. That such 
arbitraty names, when so applied to distinguish one's manufacture 
fromthgit of others, are valid as trade-marks, has been decided 
in several cases. Thus "Koger Williams" has been applied to cot- 
ton cloth, "Bismarck'; to paper collarg, and "Falstaff" to tobacco. 
BroWne, Trade-Marks, § 21G. That names suggestive of the nature 
or composition of articlesiinay be valid trade-marks, if not actuallj' 
descriptive, and may bé thus adopted or appropriated, is settled. 
Thus, "Cocoaine" was ^applied to coçoanut oil, "Cottolene" to cotton- 
seed oil, and "Maizena" to cornstarch. N. K. Fairbank Co. v. Central 
Lard Co. (C. G.) 64 Fed. 133; Manufacturing Co. v. Myers (C. C.) 79 
Fed. 87. The case of Càswell v. Day}s, 58 N. Y. 234, cited and relied 
on by défendants' counsel, as distiaguished and explained by the 
court of àppèals in Keasby v. Chemicial Wo4'ks (N. Y. App.) 37 K. 
E. 476, aflords no support to his contention. 

Point 2: 

"The plaintiff Is not entitled to equity, for the reason that it is guilty of 
misrepresentatipn, and canij.pt cQme into court with cl.efR hands." , 

The principal statements in défendants' brief in support of this 
point are not found ih the complaiht. The derriurrer admits the 
allégation of the bill that petroleuni is one of the ingrédients used 
in the ; maniafacture of the soap. The trade-mark does not neces- 
sarily indicate that petroleuni is thé- largest ingrédient in said soap. 

Point 3: 

"The plaintiff has not ^exclusive rlght to the matter alleged in the bill 
or such interest in the st^ject^niatter of the action as to authorize it to brlng 
this suit." 
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Défendants' main contention hère Is that as it is alleged that the 
Coal Oil Johnny Soap Company bas not ceased to exist, and it nec- 
essarily bas the right to manufacture soap and to use its own name 
in so doing, therefore complainant has not and cannot hâve exclu- 
sive right to use of said name. It appears from the bill that said 
Company assigned to said receiver ail right, title, and interest in 
said trade-mark, and that said right, title, and interest are now 
in complainant and said Griffln. It appears from the bill that the 
Coal Oil Johnny Soap Company has been enjoined from "dealing 
in soap under the name, brand, or trade-mark of 'Coal Oil Johnuy's 
Petroleum Soap.'" 

Point 4: 

"The transfer by Jenkins of the trade-mark to the Coal Oil .Jolmiiy Soap 
Company, by assignment, without includiug the good will or right to use the 
name of Maross Jenlcins, or right to manufacture or sell the soap in question, 
or without a desci-iption of the product, formula, or transfer of the maehinery, 
in conjunction with the assignment, carried no property rights with it." 

The bill allèges that Jenkins was the inventor of the trade-mark, 
and a producer of, and dealer in, said soap, or who had caused said 
soap to be manufactured or produced for him, and that he "organ- 
ized a corporation, under tlie laws of the state of New Jersey, 
named the 'Coal Oil Johnny Soap Company,' for the purpose of 
manufacturing and selling said soap," and assigned said trade- 
mark to said Company, subject to a certain condition subséquent, 
ïhis is not a sale of a trade-mark, as distinct property separate 
from the article or the manufacturer, but a transfer by the pro- 
ducer of the right to use the trade-name in connection with the 
corporation and place of business which he has organized and es- 
tablished to manufacture and deal in the article. In Chemical Co. 
V. Meyer, 139 U. S. 547, 11 Sup. Ct. 628, the suprême court, review- 
ing Kidd v. Johnson, 100 U. S. 617, and Chadwick y. Covell, 151 
Mass. 190, 23 X. E. 1068, cited by défendant, says: 

"There are a few cases indicating that tlie mère right to use a name is 
not assignable, notably Chadwick v. Covell, 151 Mass. 190, 23 N. E. 1068, but 
none that it may not be assigned to an outgoing partner, or to a successor in 
business, as an incident to its good will." 

This case also answers the further claim under this point that 
the trade-mark is a personal one. 

Point 5: 

"The défendants are not charged in the bill with unfair business compétition 
by palming oft their goods as those of the plaintitï." 

The bill, after alleging a contract between com|)lainant's 'as- 
signors and défendants, that they, the défendants, should put up 
and ship a certain size of said soap as directed by said assignors, 
states that défendants bave repudiated said contract, hâve sold 
ail sizes of suoh soap to the trade, "stamped, boxed, wrapped, and 
labeled in the same manner and style as used by your orator, 
* * * ail in willful and unlawful violation and infringement 
of your orator's exclusive rights under said trade-mark." 
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Pointe.- 

"The contract of March 28th is merged In the judgment." 

Said contract was alleged in the complaint in giving an account 

of tlie manner in whicli complainant obtained its présent rights. 

So far as thèse défendants are concerned, the bearing of this point 

is not apparent 

Point 7: 

"The défendants had a right to rescind thelr contract with Jenkins after hSs 
refusai to purchage soap from them, subséquent to April 30, 1897." 

The rigbt of complainant does not rest upon défendants' con- 
tract with Jenldns. For the purpose of showing that détendants 
hâve no right under that contract, and therefore hâve no right 
to manufacture even the eight-ounce bars of soap which Jenldns 
and the Coal Oil Johnny Company were allowed in said injunction 
to buy of them, the complainant has alleged that défendants hâve 
repudiated the contract, and this point in the brief seems to con- 
firm said allégation. 

Point 8: 

"The owner of a trade-mark may abandon his rlghts to it, and others niny 
appropriate it." 

The complaint allèges an assignment of the trade-mark by its 
owner. Jenkins was in no position tO; abandon it, and the facts al- 
leged do not show an abandonment by him, even if he were com- 
pétent to make one. 

Point9: 

"The complainant has no standing in court, for the reason that it is guilty 
of misrepresentation and fraùd, in that it , has' used the trade-mark of 'Coal 
Oil Johnny's Petroleum Soap,' without indicating to the public, in the use of 
the same, that complainant is, or claims to be, the owner or transférée of 
said trade-mark." 

The complaint allèges that complainant places its own name 
on its wrappers, and this suflQciéntly indicates that it claims to 
be the owner and transférée of said trade-mark, if any such indi- 
cation is necessary. Browne, Trade-Marks, §§ 144, 145, 697. Godil- 
lot V. Harris, 81 N. Y. 263; Lichtenstein v. Goldsmith (C. G.) 37 Ped. 
359; Baldng-Powder Oo. v. Eaymond (C. 0.) 70 Ped. 376; Peder v. 
Benkert, 18 C. C. A. 549, 70 Ped. 6] 3. 

Point 10: 

"The receiver ahandoned ail rights to the trade-mark and cause 'of action 
by discontinuing his cause of action." 

This point is not well taken. 

Point 11: 

"The sale by receiver eonveyed no title to Griffin." 
The reasons urged by défendants under this point are covered 
by the former discussion. 

Point 12: 

"A demurrer only admits facts that are well pleaded." 
The bill allèges that Jenkins assigned his trade-mark to the Coa] 
Oil Johnny Company, with reversion to him if that Company ceased 
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to exist; that that company has not ceased to exist; and tliat the 
trade-mark has been assigned to défendant Griftin. Under the 
well-pleaded allégations, complainant has no%v the exclusive right 
to use this trade-mark, and I think is entitled to relief in this 
court, even if "the défendant GriflSn is also the purchaser, assignée, 
and owner of any and ail interest in said trade-mark rcnnaining 
in said Jenkins, or reserved to him by the hereinbefore mentioned 
assignment by him to the Coal Oil Johnny Soap Company, of date 
on or about June 14, 1894, and also any other interest remaining 
in said Jenkins." The demurrer is overruled. 



CENTAUR 00. v. MAKSIIALL et al. 

(Circuit Court of Appeals, Eightli Circuit. October 23, 1899.) 

Xo. 1,239. 

1. Trade-Marks — Suit for Infuingement— Preltminary Injunctio>-. 

It is not an abuse et discrétion for a court in a suit for infrinsement of 
a trade-mark or for unfair compétition to refuse to grant a preliuiinary in- 
junction against the use hy défendants of wrappers tlie use of wbich tliey 
hâve abandoned, or of advertising inatter wliicb they agrée at the hearing 
that tiiey will not use pending the suit, sinee the court may at any time 
consider a renewed application, suould the défendants act in bad faith. 

3. Same— Unfair Compétition— Similarity of Wkappeiis. 

Every suit to restrain the simulation of dress of merchandise is based 
on the faet that the défendant will thereby deceive the purchaser into buy- 
ing hjs goods as those of the complainant, to the latter's légal damage; 
and, where the parties hâve an equal right under the law to the use of the 
same name for their products, iijirchasers must be prcsumed to know 
such fact, and the défendant cannot be required to see to it that a careless 
or indiffèrent purchaser of his produet knows that it is not complaiuant's, 
but discharges his fuU légal duty if he so dresses his produet that one 
who seeks to know whose manufacture it is ean readily learn by a rea- 
sonable examination.i 

3. Same— Labels Compared. 

The trade wrappers and labels used by défendants on the bottles of 
Oastoria made and sold by them comiiared with those in use by complain- 
ants, and held not to show such similarity as would deceive ordinary pur- 
chasers. 

4. Same— iNjnNCTiON— Intention of Dépendant. 

The intention with whlch a défendant adopted a particular dress for the 
merchandise made and sold by him does not alone afford any ground for 
an injunction against its use, and is immaterial where the dress itself is 
not calculated to deceive purchasers to the complainant's damage. 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

Frank H. Scott and Daniel B. Holmes (Edward Wetmore, on the 
brief), for appellant. 

Henry Wollman (Benjamin F. Wollman, on the brief), for appellees. 
Before CALDWELL, SANBOEN, and THAYEK, Circuit Judges. 

1 As to unfair compétition in trade, see note to Seheuer v. iluller, 20 C. C. A. 
165, and, supplementary thereto, note to Lare v. Harper & Bros., 30 C. G. A. 
376. 

97 F.— 50 
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SAi^BORN, Circuit Judge. TJpon the motion of the appellant, the 
Centaur Company, a corporation, the court below enjoined the ap- 
pellees, George W. Marshall and the Marshall Medicine Company, a 
corporation, during the pendency of this suit, from using the words 
"New Label" on the wrappers in which they inclosed the medicine 
called "Castoria" which they were manufacturing and selling, and 
denied the prayer of the appellant that a preliminary injunction 
should issue forbidding them to use the word "Castoria," to use two 
or three wrappers whose use they had abandoned bef ore the hearing, 
to use as an advertisement a certain extract from HalFs Journal of 
Health whose use they agreed in writing to discontinue, and to use 
a certain wrapper which they were still using and which they insisted 
they had the right to use. From this order the Centaur Company 
appealed, and it insists that the temporary injunction should hâve 
restrained the appellees from the use of ail their wrappers, and from 
the use of the extract from the Journal of Health; but it concèdes 
that it did not ask the court below to issue any preliminary injunction 
against the use of the word "Castoria," in view of the décision of this 
court in Centaur Co. v. Heinsfurter, 84 Fed. 955, 28 C. C. A. 581, 
56 U. S. App. 7, to the effect that any one bas the right to manufac- 
ture and sell "Castoria" under that name. 

The purpose of a preliminary injunction is to prevent irrémédiable 
injury to some of the parties to the suit during its pendency, and be- 
fore their claims can be investigated and adjudicated. The burden 
is on the moving party to show that such an injury is threatened, and 
will probably be inflicted, before the case can be flnally decided, unless 
the injunction issues. The granting or withholding such a temporary 
injunction rests largely in the sounft jiidicial discrétion of the court, 
and much latitude is and ought to be allowed for the exercise of that 
discrétion, in view of the fact that the personal acquaintance with 
and observation of the parties at the hearing, which the trial court 
enjoys, are of great assistance in reaching a just conclusion. The 
presumption always is that the décision of that court is right, and, 
unless it appears from the record with reasonable clearness that it 
has made a mistake in its appréhension of the facts or has fallen into 
some error of law, its conclusion should not be disturbed by an ap- 
pellate court. In view of thèse familiar rules of equity jurisprudence, 
the question hei'e is whether or not this record shows that the ap- 
pellant will probably suffer an "injury," in the légal sensé of that 
term, on account of the withholding of a more sweeping injunction, 
before its case can be heard and decided upon its merits. 

One of the complaints of thè appellant is that the court below did 
not restrain the appellees from using certain wrappers whose use the 
record shows they had abandoned before the hearing upon the appli- 
cation for the injunction. Another is that it did not f orbid them to 
use as an advertisement the extract from Hall's Journal of Health, 
which they àgreed in writing at the hearing to cease to use. It may 
be that it would not hâve been réversible error for the court below 
to hâve issued such an injunction, since it could not hâve injured the 
Hp]ii liées. But, on the other hand, there is no évidence or proof that 
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this refusai inflicted, or that it will iiiflict, any injury upon the appel- 
lant. There is no intimation in the record tliat tlie appellees liave 
broken, or are likely to break, faith. witli the trial court; that they 
are using, are likely to use, or that they threaten or intend to use, 
the abandoned wrappers or extract. The circuit court, whose knowl- 
edge of the acts and characters of the parties to this suit was neces- 
sarily more intimate and complète than ours can be, was satisfied, by 
their written agreement and affidavits, that they would not do so, 
and we cannot présume, in the absence of proof, that its conclusion 
was not justifled or that its discrétion was not wisely exercised hère. 
If, at any time since the hearing below, the appellees hâve resumed 
the use of thèse abandoned wrappers or of this extract, the trial court 
bas been open at ail times for a renewal of the motion of the appellant 
upon proof of thèse facts, and its power to give adéquate relief bas 
been ample, so that we can conceive of no circumstances under which 
serions injury can hâve been entailed upon the appellant by the order 
of the court in this regard. There was, in our opinion, no error and 
no abuse of discrétion in the refusai of that court to enjoin the use of 
the abandoned wrappers and the advertisement, and, except as évi- 
dence of the intent of the appellees, we hère dismiss this portion of 
this case. 

The question remains whether or not the continued use, during 
the pendency of this suit, of the wrapper with which the appellees 
dressed their goods at the time of the hearing below, without the 
words "New Label," will probably inflict injury upon the appellant. 
The claim of the appellant that it will do so rests upon the proposition 
that this wrapper is a simulation of that which the appellant used 
long before the appellees commenced to make or sell Castoria, and 
which it still uses ; that it is calculated to deceive purchasers, and to 
induce them to buy the appellees' Castoria under the mistaken belief 
that it is that made and sold by the appellant; and that its use con- 
stitutes unfair compétition in trade. There is no évidence in the 
record that any one has been deceived by the appellees' wrapper, or 
that any purchaser ever was induced by it to buy their Castoria in the 
belief that it was the medicine made by the appellant, so that the 
question whether or not it is calculated to and wUl be likely to work 
such a déception is susceptible of détermination only by an examina- 
tion of the wrappers used by the respective parties to this suit. Thèse 
wrappers cover the four sides of the bottles in which the medicine is 
contained, but the covers of the sides and of the backs of the bottles 
which the two wrappers of the respective parties furnish are so dis- 
similar that no claim of probable déception can possibly be austained 
upon them, and we shall not reproduce or consider them hère. Be- 
sides, the fronts of the bottles are generally the only portions noticed 
or examined by purchasers, and by their likeness or différence the 
question at issue must be answered. Hère are the faces of the bot- 
tles of the appellant and of the appellees as they appear when dressed 
in their respective wrappers, ready for sale, except that the paper 
used by the appellant is slightly tinged with yeUow, while that used 
by the appellees is white: 
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CASTORlÀ MEDÎciNE ÇO. 

KANaASCITY,U.5.A. 
NEW LABEL. 



Price, 35 Cents 



The appellees hâve been enjoined from using the words "New 
Label" on thèir wrapper, so that the question is whether or not this 
wrapper, without thèse words, will probably indnce purchasers to 
buy their Castoria in thfe mistaken belief that it is the appellant's. 

Every suit to restrain the simulation of the dress of merchandise is 
based on the fact that the défendant will thereby deceive the pur- 
chaser into buying bis goods as those of the plaintifl, to the latter's 
damage. The deceit, or the probable deceit, of the purchaser, so that 
be buys, or probably will buy, the articles of one manufacturer or 
vender in the belief that they are those of another, is a sine qua non 
of such a suit, because èvery one bas the undoubted right to seil his 
own goods or goods of his ôwn manufacture as such, bowever much 
such sales mày damage or injure tbe business of his competitors. 
The diminution, injury, even the destruction, of the business of a com- 
petitor by such sales is not an injury, in the légal sensé, and will war- 
rant no relief, because it is tbe effect of the exercise of an unques- 
tioned right. In cases to restrain unfair compétition by the simula- 
tion of trade dresses, it is only when the likeness deceives, or will 
probably deceive, the buyers into the purchase of the goods of one 
manufacturer or vender as those of another, and only to the estent 
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that it thus deceives, that anj légal injury results, or that a court of 
equity mav grant any relief. Kann v. Steel Ce, 89 Fed. 706, 707, 32 
C. C. A. 324, 330, 61 U. S. App. 22; Manufacturing Co. v. Spear, 2 
Sandf. 599, 606; Canal Oo. v. Clark, 13 Wall. 311, 322, 20 L. Ed. 
581; Gorham Co. v. TVTiite, 14 Wall. 511, 528; McLean v. Fleming, 
96 U. S. 245, 255, 256, 24 L. Ed. 828; N. K. Fairbank Co. v. R. M. 
Bell Mfg. Co., 77 Fed. 869, 876, 23 C. C. A. 554. 

The case in hand differs from an ordinary suit to restrain the use 
or simulation of a trade name, in this : that in such a case the duty 
is imposed upon a défendant of distinguishing the name of his product 
from the name of the complainant's product, so that a purchaser may 
uot be misled into buying his article as that of his competitor, while 
in the case at bar the appellees hâve the same right as the appellant 
to sell their medicine under the name by which that of the appellant 
is described and known. The name of the appellant's product is 
"Oastoria," and the conceded law of this case, upon this preliminary 
hearing, is that every one has the right to make and sell Castoria 
under the very name which the appellant uses to describe and adver- 
tise its medicine. Every one is presumed to know the lav*', and, in 
this state of the case, if the appeUees sell their Castoria to those who 
seek this medicine simply, but who are careless or indiffèrent whose 
manufacture they purchase, they may thereby prevent the appellant 
from making sales and gaining profits which it would otherwise hâve 
obtained, but they inflict no remediable injury upon it, and furnish 
no ground for relief, because they deceive no one, and they violate 
no duty which they owe to the appellant or to the public, but merely 
exercise a commercial right which they possess. Every purchaser is 
charged with knowledge of the fact that any one may make and sell 
Castoria, and, if he seeks that made by one manufacturer rather than 
that prepared by another, it is his duty to examine the wrapper with 
such a degree of care as would ordinarUy ascertain who the manufac- 
turer of the article which he purchases is. The law imposes no duty 
upon the appellees to see to it that the careless and indiffèrent know 
that the Castoria which they buy is made by the appellant and not by 
another. They discharge their full duty to the appellant if they so 
dress their product that one who seeks to ascertain whose manufac- 
ture it is can readily leam, by a reasonable examination of their 
wrappers, whether it is made bv the appellant or bv themselves. 
Coats V. Thread Co., 149 U. S. 564, 5.67, 572, 573, 13 Sup. Ct. 966, 37 
L. Ed. 847. 

Turn now to the wrapper, and see if, in view of thèse rules of law, 
a purchaser who sought the appellant's Castoria, and who made an 
ordinary or even a cursory examination of the wrapper of the ap- 
pellees, would probably be deceived into buying their product in the 
belief that it was the appellant's. The Centaur Company is a corpo- 
ration of New York, and its medicine comes from that state. The 
wrapper of the appellees gives fair warning that the product which 
it contains is not made by the appellant, and that it is not manufac- 
tured in New York. It carries on its face the statement "Prepared 
by Castoria Medicine Co., Kansas City, TJ. S. A.," and the words and 
letters, "Castoria Medicine Oo., Kansas City, U. S. A.," are printed in 
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large iblaçk letters, which would reaçlily catch the eyes and fasten 
the attention of any buyer who examined the product to learn its 
manufacturer. The radical différences between the wrappers are so 
marked and striking that such a purchaser can hardly mistake the 
one for the other. The dissimilarities are carefully noted and 
enumerated in the opinion of the court below in 92 Fed., at page 610, 
and we will not recite them again hère. Suffice it to say that 
whether the wrapper of the appelles à^ taken by itself or in compari- 
son with that of the appellant, whether its gênerai appe^rance to the 
Inquiring glanée pf a purchaser who seeks the Centaur Company's 
product is considered, or it is subjected to a careful aad critical analy- 
sis of the resemblances and diffepences between it and the wrapper 
of the appellant, the resuit is the same. The conclusiou is irresisti- 
bly forced apon the mind that such a, buyer cannot be deceived by it 
into tiie purchase of the iproduct pf tiie appellees for that made by 
the appellant, and that there was no error in the refusai of the court 
to enjoin its ijse before the final hearing of the case. 

The argunaents of counsel, that a more sweeping injunction should 
hâve bee;n igsued beeause the appellees were manufacturing spurious 
Castoria, beeause they were promoting its sale by flctitious testi- 
monialgj beeause they were using pn their wrappers the catch sen- 
tence, "Clhildren cry for it, physicians reçommend it," which the ap- 
pellant had 80 advertised, that the public recognized it as ref erring to 
Castoria^ and beeause their acts disclosed an intent to pirate the busi- 
ness of the appellant, haye not been pTerlooked. But the gravamen 
of the charge in the bill is not that the appellees are selling spurious 
Castoria, npr that they are using flctitious testimonials, nor that 
they are pubUshing the catch sentence pf which :complaint is made, 
but it is that they are selling Castoria iinder wrappers which deceiye 
the purehasers into the mistaken belief that it is the appellant's 
product The vital question, on thispreliminary hearing, is whether 
or not the use of thé wrapper with which the appellees are permitted 
to clothe their product, nnder the existing injunction, will probably 
effect this deceit, and in this way seriously injure the appellant, be- 
fore thiâ case can be brought to a hearing on its merits. If it will 
probably hâve this effect, the injunction should bebroadened; if it will 
not, there is no just groiînd for its modification. This question bas 
already bëen carefully considered, and the conclusion has been 
reached that the use of this wrapper is not calculated to, and probably 
will not, injure the appellant, This conclusion is décisive of the ques- 
tion now ibefore us. It leavés no basis for aimore sv^eeping injunc- 
tion, and dt miist cohtrol this appêal. Invietv; of thé fact that this 
main charge of the bill i& not sustained by^ the pnoof, it will be soon 
enough to consider the minor questions presentèd iwhen the issues in 
the suit hâve been framed and the évidence has been taken. Nor is 
the fact that the appellees intendiSd by the use ;Dfj their abandoned 
wrappers, by ithe publication of the extraçt from Hall's Journal of 
Health, by the use of the wordâ "New Label," and by other acts, to 
deceive the public^ and to engage in unfair compétition with the ap- 
pellant, suffldient to overcome the contrOlling fact that the wrapper 
which they now use is not calcula tieid.to: deceive, and probably will 
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not mislead, buyers. If the use of thèse means of advertising was 
proof of an intent to deceive the public and to pirate the business of 
the appellant, the discontinuanee of their use is évidence of the aban- 
donment of this intent. Moreover, the intent is only niaterial when 
the eiïect of the means used to accomplish it is doubtful. When, as 
in this case, it clearlj appears that the drcss used vvill not deceive, 
the pur-pose with which it is used fuinishes no sufïicient ground foi- 
an injuuction. A wrong done or threatened, and conséquent injury 
or probable injury to the complainant, are indispensable éléments of 
every cause of action. JS'either actual nor probable "injury," in the 
légal sensé of that word, results troni the use of a trade dress that is 
not calculated to mislead the public or to deceive purehasers, and 
hence one of the essential éléments of a good cause of action is want- 
ing. The intention on the part of an alleged infringer to induce pur- 
ehasers, through the use of a simulated trade mark or dress, to buy 
his goods under the belief that they are another's, furnislies no ground 
for relief, unless the similarity between the two trade marks is of 
a character "to convey a false impression to the public miud, * * * 
and to mislead and deceive the ordinarv purchaser." McLean v. 
Fleming, 96 U. S. 254, 24 L. Ed. 828; N.'k. Fairbank Co. v. K. W. 
Bell Mfg. Co.. 77 Fed. 869, 876, 23 G. C. A. .5.54, 5iil; Kann v. Steel 
Co., 89 Fed. 706, 713, 32 0. C. A. 324, 330, 61 U. S. App. 22. 

Our conclusion is that the dress now used by the ai)pellees upon 
their Castoria after the elision of the words "New Label" is not calcu- 
lated to mislead the public, that it probably wlll not deceive pur- 
ehasers who examine it with ordinary care to ascertain w^ho the 
manufacturers of the medicine it covers are, and that there was no 
error in the décision of the court below upon the motion for a pre- 
liminary injunction. The order from which this appeal was taken is 
accordingly affirmed. 
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(Circuit Court of Appeals, Third Circuit. November 14, 1S90.) 

No. 8. 

Design Patents— Penalty for Infringemkkt. 

A défendant cannot be subjected to more tUan one penalty of .$250, under 
the provisions of Act Feb. 4, 1887 (24 Stat. :{87). for tlie iufriugement of a 
design patent for a carpet, altliough the patent covers the design for the 
body of the carpet and for the border in différent elaims, aud défendant 
sold both carpet and border, made in accordance with tbo pateuted design, 
where the sale was a single transaction. 

Same — Knowledge by Seller of Infkingemknt. 

Under Aet Feb. 4, 1887 (24 Stat. 387), which makes it unlawful for any 
person to apply a patented design, or any eolorabh" imitation thereof, 
to any article of manufacture for the purpose of sale, witliout Heense from 
the owner, or to sell or expose for sale any article to whicli sueli design 
or colorable imitation shall hâve been applied. without the license of the 
owner, "knowlng that the same has been so applied." such kuowledge can- 
not be inipnted to the seller from the "notice to the public" by the markiug 
required of the patentée by Eev. St. S 4900; aud where he buys tlie article 
from the manufacturer, and resells it in good faitli, witliout any kuowledgo 
of Infriugenient, he is not subject to the penalty impostnl by tUc statute. 
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Appeal from the Circuit Court of the United States for tlie Eastern 
District of Pennsyhania. 

John G. Johnson, for appellants. 
Louis Southgate, for appellee. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

AOHESON, Circuit Judge. The biÙ charged the défendants below 
(hère the appellants) with infringement of letters patent No. 25,907, 
issued on August 4, 1896, to Frédéric M. Parlîer, assigner to William 
James Hogg (the complainant), for a design for carpets. The case 
was heard on bill and answer, apd the circuit court, being "of opin- 
ion that a decree must be entered imposing the statutory penalty 
of $250, under Act Feb. 4, 1887 (24 Stat. 387; Supp. Eev. St. 533), 
for each of the two acts of infringement," decreed accordiîigly. (C. 
0.) 94 Fed. 518. By the "two acts of infringement" is meant the in- 
fringement of the flrst and second claims of the patent. 

The first section of the act of February 4, 1887, provides that, 
during the term of letters patent for a design, it shall be unlawful 
for any person, other than the owner of the letters patent, "with- 
out the license of such owner, to apply the design secured by sucli 
letters patent, or any colorable imitation thereof, to any article of 
manufacture for the purpose of sale, op to , sell or expose for sale 
any article of manufacture to which such design or colorable imi- 
tation shall, without the license of the owner, hâve been applied, 
knowing that the same has been so applied"; and that, any person 
"violating the provisions, or either of them, of this section, shall 
be liable in the amount of |250"; and, in case his total profit from 
such infringing manufacture or sale shall exceed that sum, he shall 
be further liable for the excess of such profit over and above the 
sum of |260. And the second section . provides that nothing con- 
tained in the act shall prevent, lessen, impair, or avoid any remedy, 
at law or in equity, which the owner of a design patent aggrieved by 
infringement might hâve had if this act had not been passed, but 
such owner shall not twice recover the profit made from the in- 
fringement. , 

In response to the allégations of the bill, the answer of the de- 
fendants explicitly denied that they eyer applied the complainant's 
said design to carpeting, denied that they manufactured the carpet- 
ing complained of in the bill, and denied that the défendants ever 
exposed for sale or sold any carpeting knowing that the design 
thereof had been applied thereto without the license of the com- 
plainant, or with knowledge that in design or in any other respect 
it infringed upon any right of the complainant possessed by him 
under letters patent or otherwise. In respect to the transaction com- 
plained of, the answer sets forth that the défendants were not manu- 
facturers of carpets, but dealers therein, as merchants, and buying 
from manufacturers or owners ; that, having procured from the 
treasury department of the United States a contract to supply it with 
Brussels carpet for the fiscal year ending June 1, 1898, they obtained 
bids from varions manufacturers to supply them with the carpets 
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needed, and tlie lowest bidder was James W. Barker, of îs'orristown, 
Pa. ; tliat the défendants accepted liis bid, and on or aboiit Sqrtem- 
ber 1, 1897, gave him an order for tbe carpets needed, and asked for 
samples, wliicli lie fnrnished, and wbich the défendants submitted 
to the government officiais; that among thèse samples was one con- 
taining the design hère in question, and whicli design, among oth- 
ers, the government officiais accepted, and directed the défendants 
to furnish the government about 1,500 yards of carpet, and about 
200 yards of border, embodying said design; that thereupon the de- 
fendants instructed Barker, under his contract with theni, to make 
and ship to AVashington about 1,500 yards of carpet and 200 yards 
of border of said design; and that accordingly Barker fnrnished 
a portion of the carpet and border thus oi'dered, but, by reason of 
bis business failure in December, 1897, did not complète the delivery. 
The answer avers that in giving tins order to Barker the défendants 
"acted in entire ignorance of the fact that the carpet and border in- 
fringed upon the complainant's right in any way," and that they 
"were ignorant of any patent, or claim to 3)atent, upon such design 
held by complainant." And, further answering the bill, the défend- 
ants averred as follows: "The carpeting and border sold by us of 
wbich complaint is made was not manufactured by us. It was sold 
by us in absolute ignorance that it infringed in any way upon any 
design owned by the complainant, or by any other person. It was 
sold by us in entire good faith, after having received the same from 
the manufacturer by whom it was manufactured without any knowl- 
edge or information by us as to the source of its design or the method 
of its manufacture." The answer also dénies that any damages ac- 
crued to the complainant hj reason of what was done, or that the 
défendants derived any profit whatever from the use of his design. 
AU the above-recited déniais and averments made by the défend- 
ants are responsive to the bill, and are to be accepted as true, in 
the absence of évidence to the contrary. There is none hère. The 
complainant set the case down for hearing on bill and answer. 

Under the act of Pebrnary 4, 1887, the fixed snm of $250 is in 
the nature of a penalty. Now if, upon the facts of the case, the de- 
fendants are amenable to the pénal provisions of this act, one pen- 
alty only, we think, is recoverable hère. The patent is for a single 
design. It is true that, in order to protect the patentée from any 
form of infringement, the patent has three daims, — the flrst claim 
covering the design as applied to the body of the carpet, the second 
claim covering the design as applied to the border, and the third 
claim reading thus: "The design for carpets, consisting of the 
body. A, and the border, B, substantially as shown." Hère there 
was infringement of the third claim. As is usual in the purchase 
of carpeting, the order and sale in question embraced the body of 
the carpet and its border. There was, however, only eue order and 
sale. It was a single transaction. - In no view. then, that can be 
taken of the case, are the défendants to be subjected to two penal- 
ties. 

But are the défendants amenable at ail to the pénal provisions 
of the statute? They were not manufacturers of this carpeting. 



794 97 FEDERAL REPORTER. 

They did notiapply the patented design thereto. Barlier, wlio was 
a manufacturer of carpets generally, made this particular carpet- 
ing, and applied to it the complainant's design. Undoubtedly, lie 
incurred the pecuniary penalty injposed by the act. He was the 
sole manufacturer, and the défendants were his vendees, and nothing 
more. There is no hasis for the argument that the défendant and 
Barker stood to each other in the relation of principal and agent. 
Under the circumstances, the défendants are nçt responsible for 
Barker's uniicensed act in applying the complainant's design, by 
reason of their having given the order to him to make and ship 1,700 
yards of carpeting according to the pattern the government offi- 
ciais had ehosen out of the samples Barker had submitted. The 
case is the same as if the carpeting had already been made and 
was in stock when ordered. In law and in fact, the défendants 
were simply purchasers f rom the : manufacturer and sellers to the 
government. In making the saje, the défendants acted in perfect 
good faith, in utter ignorance of any infringement of any patent 
rights, and without any knowledge whatever that the manufacturer 
had applied to the carpeting the complainant's design without license. 
We are, then, of opinion that the défendants are not chargeable with 
any penalty, under the act of Pebruary 4, 1887. 

By the plain ternis of the statute, the penalty is incurred by the 
seller Sof an article to which a patented design has been applied 
withouf license, only where he sells "knowing that the same has 
been so applied." The statutory punishment is for infringing know- 
ingly. Glearly, it was tiot intended to subject to a /penalty a vendor 
acting in gbod faith, and selling in entire ignorance pf any infringe- 
ment pei^petrated by the ' manufacturer. For the infliction of the 
penalty, the statute contemplâtes and requires knowledge by the 
seller of the unauthorized use of ; the design by the manufacturer. 
Such khowledge is not to be imputeij to the seller from the "notice 
to the publie" by the niarking required of the patentée by section 
41^00, Bev. St. It may be reasonable enough to hold such con- 
structive notice sufflcient as against the manufacturer who applied 
the design; fot^ if he didso; without license, he must hâve known 
the fact. Pirkl T. Smith (0. C.) 42 Fed. 410, 411. But the public 
notice by marking, under section 4900, gives no information what- 
ever to â seller of an infringement committed by the manufacturer, 
and that section has no such purpose. Certain cases to which our 
attention has been called, namely, Dunlap v, Schofleld, 152 U. S. 244, 
14 Sup. Ot. 576, Smith v. Stewart (C. 0.) 55 Fed. 481, and Stewart 
V. Smith, 7 O. 0. A. 380, 58 Fed. 580, 17 U. S. App. 217, were suits 
against manufacturers. We find nothing decided or declared in 
those cases to justify a decree for a penalty, under the act of Febru- 
ary 4, 1887, against the défendants in this bill, upon the undisputed 
f acts. 

The decree of the court below is reversed, with costs of the ap- 
peal to the apptellants; and the case is remanded to the circuit 
fourt, with directions to enter a decree against the défendants for 
an injunction and nominal damages, with costs of the suit in the 
court below. 
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KING AX CO. et al. v. HUBBARD. 

(Circuit Court of Appeals, Sixth Circuit October 3, 1899.) 

No. 080. 

1. Patents— Validitt— Machine foh Foitaisa Axes. 

Tlie Taylor patent, Ao. 500,084, for an improvement in tlie manufacture 
of axes, wljieh covers a ncw machine for malving tlie 1:)ody of the ax, con- 
sisting of a closed die witli a yielding bumper or plunger wliicli acts as an 
anvil against ttie liead of the ax in forging, preserving its form while 
yielding to permit the die to adapt itself to the slightly varying quantities 
of métal used, and preventing the formation of tins, is valid; the invention 
being novel, not anticipatedy and of great utility, as attested by its gên- 
erai use. 

3. Same— Infringement. 

One who appropriâtes the substance of a patented invention cannot 
avoid a daim of infringement, by deliberately impairing the function of 
one élément without destroying the substantial identity of the structure, 
opération, and resuit. 
3. Same— LiBKKAL Constkuction as to Equivalents. 

The more meritorious a patent, the more libéral will a court be In appiy- 
ing the doctrine of équivalents to cover devices adopted to avoid a claim 
of infringement while obtaining the substantial beneflt of the invention. 

Appeal from the Circuit Court of the United States for the Eastem 
Division of the Northern District of Ohio. 

Chester Bradford, for appellants. 

Clarence Byrnes and Thomas W. Bakewell, for appellee. 

Before TAFT and LUKTOX, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge. This is an appeal from a decree in a patent 
case in which the circuit court found the patent of the complainant to 
be valid, and to be infringed by the défendant' s machine. 89 Fed. 
713. The patent was No. 500,084 and was granted on June 20, 1893, 
to C. W. Hubbard, as assignée of James Taylor, for an improvement 
in the manufacture of axes. The answer set up the défenses of in- 
validity for want of novelty, public use for more than two years be- 
fore the application, and abandonment and noninfringement. 

The patentée, in his spécifications, says : 

"My Invention relates to the manufacture of axes and other similar eye 
tools, and Is designed to produce a much truer, neater, and better flnished article 
than has hltherto been possible; and, to that end, it consista in a pair of dies 
having a hole therethrough, and a plunger or hammer head vehich enters this 
hole and Is yieldingly pressed against the ax as it lies In the mold. It also 
consists in the construction and arrangement of the parts as hereiuafter more 
fuUy described and set forth in the elaims. In the drawings, 2, 2, represent 
the vertical guides of a die press, tne cross head, 3, of whieh reciprooates be- 
tween thèse guides and bears the upper die, 4. The lower die, 5, is carried 
upon the bed of the machine, and at one end of the dies their meeting faces are 
correspondingly recessed to form a hole within which ilts the plunger or ham- 
mer head, 7, which is carried at the inner end of a sliding bar, 8, passing 
through one of the guides, 2, and pivoted at its outer end to a weight, 9, 
which bears against the same and presses it inwardly. A shoulder, 10, is 
formed npon the plunger, which prevents it entering too far into the mold 
cavity; and, as seen in Fig. 2, the hole through which it passes Is of about the 
same size as the end of the matrix or cavity. The weight is suspeuded and 
lield in place by a linli, 11, and serves to press the squared inner end of the 
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pluD^er ajgainst the rear end of the a? lylng în the dies. Thp dies hâve the 
usuui sidè rècesses to receive the rhaiidrel' 12, afound wh'îcii the ax poil is 
formed, and, wUh the exception of the éhd recesses for the plunger, are similar 
to those commonly employed. The Oïleration is as follow6i The ax with the 
mandrel fétiU passing therethrough is plaeed itt the cavity In the lower die, wltli 
the plunger butting against tlie rear end . of the poil, and the upper die is 
reciproCated. As the ax lies in a box die, it is compressed in, ail directions hy 
the blow bf the upper die, and is forced into the exact form, desired, with a 
flnely linished surface and a squared end to the poli, while the formation of 
fins between the dies is prevented by the plunger, which will give sufliciently 
to allow the flow of the métal endwise., The plunger or hammer head will 
not, hoWeyer, allow sufHcient endwise flow of the métal, to distort the ax on 
aceount of the quiclcness of the blow, it acting in the manner of an anvil. 
The plunger will adjust itself automatically to au ax having too little or too 
much métal therein, and tinish the same as perfectly as one having exactly 
the right amount; and a sprlng may be employed to hold the same in place, 
though I pref er the weight shown. The adyantages of my invention will be 
appreciated by those skilled in the art. The flowing of the métal sidewise, 
and the lengthening of the eye portion, which always taises place when opeu 
dies are used in flnishing, are entirely obviated, as well as the fin formation 
which always occurs when ordiuary box dies are employed. The surface of 
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the ax Is compressed and given a high polish, and its edges are made sharp 
and exact. Many variations will suggest themselves to those sliilled in the 
art without departure from my invention, since what I claim is: (1) A pair 
of dies having a hole, a plunger movable -within the hole, and means for con- 
tinuously forcing in said plunger with a yielding pressure, substantially as de- 
scribed. (2) A stationary die and a recîproeatory die having mating recesses 
at one end forming a hole opening into the die cavity, a plunger within the 
hole, and means for exerting a continuons yielding pressure upon said plunger, 
substantially as and for the purposes described. (3) A stationary die and a 
recîproeatory die having mating matrix cavities, a hole leading through the die 
to the matrix, a plunger in the hole, and a weight arranged to exert a constant 
pressure upon said plunger, substantially as described." 

The following sketch aids in understanding the machines: 
TAYLOR PATENT. 
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The deyice oî the défendant, as shown by a sketch cl defendant's 
expert, is as foUows: 
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Tlie usual method of malùng axes is to eut ofï for tlie ax poil a 
sufficient pièce from a bar of iron, and to form tlie hole for tlie liandle 
or the eye by bending the bar double over a mandrel. After the poil 
is forged, the steel edge or bit is welded to it. Before the Taylor in- 
vention, poils were flrst forged roughly into shape by hand hammer- 
ing. Subsequently small trip hammers were used in forging, and 
much increased the output per day. In this process, the poil was 
forged by three or four or more blows of the trip hammer on an open 
die. A box die is distinguished from an open die in the fact that, 
when the upper and lower faces of the box die are together, the die 
cavity of the box die is entirely closed, while in an open die the sides 
are open. An improvement in the manufacturing of axes by the use 
of box dies was patented by Palmer & Hubbard in 1871. The method 
consisted in taking the poil in its roughest shape, and putting it in a 
box die, and then dropping upon it a hammer in which was the other 
half of the die. This opération was repeated two or three times, 
then the bit was welded to the poil, and that again was subjected to 
the opération of another box die and drop hammer. The objection 
to the use of the box die, as shown in the Palmer & Hubbard inven- 
tion, was the difiiculty of adjusting the quantity of métal so exactly 
that the opération of the die upon the métal in the rough would not 
resuit in the excess of métal appearing in large and obstinate fins ail 
around the ax poil at the line of contact between the two faces of the 
dies. The removal of the fins required costly sawing and flnishing, 
and rendered the process impracticable. It was possible by the nicest 
measuremènt and weight of the material to produce a good poil, but 
for commercial purposes such nice adjustments were not practicable. 
The box die was therefore abandoned, and recourse had to forging 
with the open dies and the small drop hammers before referred to. 
The Taylor invention is shown by the expert évidence on both sides 
to produce exactly the effect which the spécifications describe. No 
fins form at any place on the poil, except sometimes at its head, and 
thèse are so slight as to be easily removed in the flnisliing process. 
The same number of men can make 3,.500 ax poils in a day by using 
the Taylor device, when by earlier methods they conld make but 500, 
and the cost of making axes has thus been reduced about 15 cents per 
dozen. 

One of the defendant's experts attempted to show that the Taylor 
patent is invalid for want of novelty. Dayton, the other expert for 
the défendant, does not say so, but only seeks to limit the scope of 
the patent by prior devices in the art. Box dies in the manufacture 
of axes were old. The drop hammer in the forging of axes was old. 
In the Hammond patent and in the Cole patent, closed dies had been 
formed by bringing together more than two pièces. In the Oole 
patent, and possibly in the Hammond patent, spiings or cushions 
were used to permit one of the bases making up the die to yield where 
there was an excess of métal in the ax })o\\. This was, as stated in 
the patents, for the purpose of preventing a breaking of the ma- 
chine. In neither the Cole nor the Hammond patent was the com- 
pression of the métal in the dies effected by a blow, but only by grad- 
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uftl approximation; and herein is the différence between the older 
machines and Taylor's in principle, and herein is the reason why 
Taylor succeeded, and the older machines were but paper patents, 
which never went into use. The novelty and success of the Taylor 
device is the anvil effect of the blow of the hammer, and the inertia 
of the bumper bar or plunger forming the rear wall of the die and 
abutting the head of the poil, which resuit in driving the outflowing 
red métal back around the mandrel, thus forming a perfect eye, in 
squaring or "upsetting" the outflowing métal in the head of the poil 
making a smooth and flat head, and in yet yielding sufflciently to per- 
mit a flow of the exccss of métal beyond the die cavity to form the 
head, and thus to avoid the formation of fins ail around the poil. It 
thus has ail the advantages of a rigid box die when the amount of 
métal used is nicely weighed and measured exactly to flU the die, and 
yet does not require the nice weighing or measuring of the métal. 
This had never been accomplished before the Taylor invention. Mr. 
Dayton, def endant's expert, whea asked the f ollowing question : "As 
far as shown by the priOr patents in this suit, was Taylor the flrst to 
provide an end waU which was yieldingly held so as to close the end 
of the matrix cavity in the stationary die while the upper die moves 
downwardly?" — answered, "Yes." Mr. Hood, def endant's second ex- 
pert, said: "So far as I know, Taylor seems to hâve been the flrst to 
hâve used box dies, one of which was acted upon externally to forge 
the metal^ and a third die which was continuously and yieldingly 
pressed iorward to form a portion of the die cavity." 

In the light of thèse facts and admissions, we think the case pré- 
sents very little room for discussion of the meritoriousness or nov- 
elty of the invention, and. that the only issue of serions moment is 
that of infringement. The question is whether the defendant's ma- 
chine cornes within the three claims of the patent or any one of them. 
Fov the sake of clearness we repeat the claims: 

"What I Claim Is: (1) A pair of dies havihg a hole, a plunger movable 
within the hole, and means for continuously forcing in said plunger wlth a 
yielding pressure, substantially as described. (2) A stationary die and a 
reoiprooatory diehaving mating, recesses at one end forming a hole opening 
into the die cayity, a plunger within the hole, and means for exerting a con- 
tinuons y ieldiùg pressure upon said plunger, substantially as and for the 
purposes described. (3) A stationary die and a reciprocatory die havlng 
mating matrix eavities, a hole leading thrbugh the die to the matrix, a plunger 
in the hole, and a weight arranged to exert a constant pressure upon said 
plunger; substantially as described." 

It is conceded by the defendant's witnesses that, when the défend- 
ant flrst began to use a machine of this character, it used the Taylor 
machine, constructed exactly as the patent directs; that the defend- 
ant's offlcers were warned by Hubbard that they were infringing his 
patent; that they took the infringing machine, and for the purpose 
of avoiding the claims of the patent they made soûie changes, and 
produced the defendant's présent machine. A comparison of the 
sketch of the defendant's machine and the patent will show how 
slight thèse changes were. The comparison may be made by référ- 
ence to the foUowing illustrations : 
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The only change made by the défendants was to shorten the hole 
at the back of the die. They planed away the rear of the ends of 
the dies transversely to a point substantially liush with the head end 
of the matrix cavity, but left this end ox)en as before. They then 
made a bumper die of larger cross section than the hole, which was 
yieldingly pressed against the end of the dies to close tlie hole. When 
asked why this rear recess was planed out in the dies, Oliver King, 
one of the officers of the défendant company, answered, "We planed 
97 F.— 51 
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the recess in order not to hâve any trouble ivith Mr. Hubbard." And 
when asjfeed whether he considered that by the recess he evaded the 
Taylor patent, and avoided trouble with Mr. Hubbard, he teplied, 
"That is what we were trying to do." Now, it is pressed on the court 
that the defendant's machine does not infringe the clainis of the 
Taylor patent, because the bumper die forming the rearward end of 
the matrix cavity is not a plunger, and is not in a hole of the die. 
It is cohceded that the bumper die of défendant performs erery func- 
tion of the plunger in complainant's machine by closing up the hole 
of the matrix cavity, and yieldingly resisting the llow of the excess 
of métal, and thus avoiding the fins on the poil, except that it does 
not perform the functiou of avoiding thé fins quite so well in this, to 
wit, that slight fins will sometimès form around the rim of the ax 
head at the point of intersection between the bumper die and the rear- 
ward hole of the matrix cavity, whereas such uns are better pre- 
vented when the hole extends beyond the matrix cavity and the 
plunger is within the hole. . The gênerai function of the hole beyond 
the matrix cavity in the complainant's machine is that of a guide 
for the bumper die or plunger so as to keep it in the position where 
it forms the rearward end of the matrix cavity. This function in the 
defendant's machine is perf ormed by guides in the upright frame of 
the trip hammer somewhat removed from the dies. The contention 
on behalf of défendant is that the hole tô the rearward of the matrix 
cavity with its sides has, in the complainant's patent and claims, the 
function not only of guiding the plunger, but also that of jrestraining 
the formation of fins at the edge of the ax head, and that the défend- 
ants eliniinate the élément of the hole, and dispense with the function 
of preventing the rearward fins. They thus avoid infringement, it is 
said, by omitting one élément of the combination claims qf the patent. 
The preventing the rearward fins is not a necessary function of the 
sides of the hole and plunger. There is nothing in the claims whicli 
limits the size of the hole extending rearward from the matrix 
cavity, and nothing which limits the sipe of the plunger, except its 
description as a iplunger. If this tenn be taken to indicate that the 
plunger must be small enough to fit in thç hole, as claimed for défend- 
ant, then any device would be literally within the pa,tent, the plunger 
of which should fit in the hole, however large the hole might be. If 
now the hole to the rear of the matrix cavity were made larger than 
the cavity itself at its rearward end, making a shoulder above and 
below the matrix cavity, and just outside of it, and the plunger fitted 
in this hole, we should hâve a device exactly and literally within the 
terms of the claims, though evidently, from the spécifications, not the 
pref erred form of the device. In such a form the hole would not per- 
form the function of preventing fins at the edges of the matrix cavity 
any better than does the arrangement in the defendant's device. 
The main function of the hole would then, as now, be that of a guide 
for the movement of the plunger or bumper bar so as to keep it flush 
Avith the rearward end of the matrix cavity, but it would not dis- 
charge as well the other function of preventing fins at the edge of the 
ax head. Can it be doubted that the bumper bar ând guides in the 
upright or die housing of the defendant's machines are the exact 
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équivalents of the hole and plunger in a machine thus constructed, 
within the letter of the daims of the Taylor patent? This is an 
instance, net infrequent in patent litigation, where the infringer 
has sought to évade the claims of a patent, the substance of which he 
is appropriating, by deliberately impairing the function of one élé- 
ment, vi'ithout destroying the substantial identity of structure, opéra- 
tion, and resuit. Sewall v. Jones, 91 U. S. 171; Coupe v. Weather- 
head, 16 Fed. 673; Machine Go. v. Binney, 24 Fed. Cas. 653. This 
court, following the suprême court, has pointed out in a number of 
cases that, the more meritorious the patent, the more libéral will 
the court be in applying the doctrine of équivalents to cover devices 
adopted for the purpose of appropriating ail that is good in a patent 
without rendering the tribute which the patent law was intended to 
secure, for a temporary period, to those who by their ingenuity hâve 
made possible real progress in the industrial arts. Bundy Mfg. Co. 
V. Détroit Time Register Co., 94 Fed. 524; McCormick Harvesting 
Mach. Co. V. Aultman, Miller & Co., 37 U. S. App. 299. 16 C. C. A. 259, 
and 69 Fed. 371; Wells v. Curtis, 31 U. S. App. 123, 13 C. C. A. 494, 
and 66 Fed. 318; MiUer v. Manufacturing Co., 151 U. S. 186, 207, 14 
Sup. et. 310. 

The défenses of prior use and abandonment can very easily be 
disposed of. This patent was applied for in 1892. There is évidence 
that an experlment was made by complainants to test the practica- 
bility of such a device in 1887, but that only half a dozen ax poils 
were made in the course of the experlment, and it was not taken up 
again by the complainant and put into practical opération until 1892 ; 
that the are in the complainant's works prevented an earlier develop- 
ment of that which the experiment of 1887 indicated might become 
a useful improvement. Under the doctrine of the case of Manufac- 
turing Co. V. Sprague, 123 U. S. 249, 8 Sup. Ct. 122, it is clear that the 
évidence hère does not make a case of public use, within the meaning 
of the statute. Nor is there any more weight in the défense of aban- 
donment. Taylor thinks he conceived of the patent some time be- 
tween 1883 and 1887. Nothing was done by him or any one else 
with respect to it until the attempt was made by Hubbard to follow 
Taylor's directions in the experiment in 1887, and subsequently by 
the successful manufacture and opération of the machine in 1892. 
Taylor then applied for the patent. There is hère no évidence of 
abandonment, but simply delay in the development of the conception 
by practical application. If, as between Taylor and some other in- 
ventor, the question were of prior invention, and the other inventor 
had conceived of the invention some time after 1883, and had 
perfected it before Taylor, it might be contended that Taylor's con- 
duct constituted lâches, giving the other priority, but hère there is 
no prior inventor claiming a right to the patent. At least, upon 
the question of abandonment, no such issue arises. 

Evidence has been introduced of a man named Estep, who claims 
that he flrst conceived of this device, and that the invention was his, 
and not Taylor's. This is denied by Taylor and Hubbard, both of 
wliom had full knowledge of ail the facts. In view of the failure of 
Estep for many years after his alleged conception, and after Taylor 



804 97 FEDEEAL REPORTER. ■ 

had talîen the patent, to claim thé invention as his own, we hâve only 
to say that we cannot crédit Estep's évidence. Other witnesses are 
called upon to corroborate him, but they fail to do so. The decree 
of the circuit court is aiiirmed, with costs. 



CUTTER ELBCTRIOAL & MANTJFACTURING CO. v. ANOHOR ELECTRIC 

00. et al. 

■ (Circuit Court, S. D. New York. September 12, 1899.) 

1. Patents— Invention— Electrical Switches. 

The Ciitter and Stanley patent. No 437,667, for an electrical switch, 
sàows nothlng more In the combination therein described in claims 4 and 
5, in vlew of the prlor art, than mechanieal sldll applied to the newly- 
developed exigencies of the electrical art, and sueh clairos are void. Held, 
also, not infringed, conceding their validity. 

3, Same— Sdccessive Suits to Estajslish Validity. 

Whère one court has thoroughly examined a patented device, and has 
found the patent invalid on Its face, or In view of the prier art, another 
court should not be asked, in a new and independent suit, to exhaustively 
examine and discuss the same questions, without some reason shown. 

This was a suit in equity by the Cutter Electrical & Manufacturing 
Company against tlie Anchor Electric Company, Mildred B. Stanley, 
and George L. Patterson, for inf ringement of a patent. 

Cravath & Houston, John P. Croasdale, and John W. Houston, for 
complainant. 
Edward P. Payson and Anthony Gref, for défendants. 

TOWÎ^SEND, District Judge. Final hearing on bill and answer 
raising questions of validity and infringement of patent No. 437,667, 
issued September 30, 1890, to complainant's assignors, Henry B. 
Cutter and Lucius T. Stanley, for an electrical switch. The patentées 
of the patent in suit stated in their spécifications: 

"Our main purpose has been to produce a neat and ornamental switch 
mechanism, which may be applied and used in any house or room without 
disfigurement; * • * and our further object has been to improve the 
construction and mechanieal détails of the switch mechanism itself." 

Thereupon they claimed, in the first three claims of the patent, 
a contact bar as described, said contact bar in combination with an 
electric switch, and the spécial combination of the spécifie éléments 
as shown in the drawings. It is not contended that thèse claims 
are infringed. The fourth and fifth claims cover th« gênerai com- 
bination of said parts. It is unnecessary to consider the fourth 
claim, as it is inartificially drawn, as it only differs from the fifth 
claim in the omission of one of the éléments covered thereby, and 
as it is anticipated by the Giesborn English patent. No. 1,378. The 
fifth claim is as follows: 

"A spring'actuated electric switch adapted to be inserted In a reeess in 
a wall, and a pivoted lever for operating the same, in combination with a face 
plate for covering said reeess and Inclosing said switch, and pusli )nitto:,s 
passing through said face plate, and connected with the lever of the switcli 
mechanism, whereby the switch may be set in action or opération to lUcike 
or break circuit by pushing one or the other of said buttons." 
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Complainant's ancJbior switch comprises a combination of pusli 
buttons pivotallj attached to a pivoted rocking lever or bar having 
an extended arm in wliich there is a slot, through whicb slot a pin 
passes, whicli pin is connected with a centrally-pivoted contact or 
lever. This pin, and a pin at the upper end of the slotted extended 
arm, are connected by a spiral spring. The guide boles in the face 
plate cause the push buttons to move in and ont in a straight Une. 
When a button is pushed in, it actuates the lever, which, being 
moved inwardly, causes said extended arm and contact lever to 
move in the arc of a circle from one side to the other, so as to make 
or break contact. When the contact lever passes over the center, 
the tension of the spring complètes the movement, and holds the 
contact lever in place. Défendants' switch comprises a movable 
contact member or bar vt'hich is pivotally and rigidly connected 
with a disk provided with detents whicli are engaged by springr 
actuated pawls on either side, and which disk also has a lug project- 
ing from its upper face. A rocking bar, adapted to be actuated by 
push buttons, as in complainant's patent, is also provided with a 
lug, and has a spring coiled about its axis, the ends of which bear 
in the form of an X against said lugs. When one of the buttons 
is pushed in, said lug on the rocking bar pushes against one of the 
ends of said spring, and carries said end over to the right or left; 
and when the arm of the rocking bar, revolviug in the arc of a circle, 
has proceeded far enough, it ijushes aside one of the detents which 
engages the pawl and disk, and thus permits the other end of the 
X-spring to operate on the lug on said disk, thus throwing said 
disk to one side, and, with it, the contact bar to make or break con- 
tact. This switch is made in accordance with défendants' patent 
to Marshall. Its push buttons and rocking lever were old in the 
art. It is not operated by means of an over the center movement, 
such as is employed by complainant. It is admitted that this de- 
vice comprises certain advantages not found in complainant's in- 
vention. It is clear that this construction does not infringe unless 
a broad scope is given to the âfth claim of complainant's patent. 
The complainant itself admits tliat défendants' switches hâve not 
"a rocking lever, X, pivoted to a stud, E, which has an extended arm, 
P, in which is a slot, O, through which passes the pin, K." Coun- 
sel for complainant admits, or it is practically proved, that each of 
the éléments of its combination was old, and that défendants' 
structure comprises différent éléments difterently combined and dif- 
ferently operated. Complainant's over the center mechanical move- 
ment is old, as shown by the Corabs and Rhodes patent. The push- 
button idea, combined with such movement in electrical switches, 
is iUustrated in the drawings and described in the spécifications of 
the Egge British patent of 1887. The identical connection between 
slot and pin on cam is shown in the Eice and Thompson patent of 
1885, and, in order to operate the latter device with a push button, 
it would only be necessary to affix the handle there shown to com- 
plainant's rocking-bar lever. The Cleveland patent of 1888 shows a 
connection between actuating device and contact bar by a spring ex- 
tending from the arm, C, to a pin on the contact-making arm, which 
is the mode of opération shown in complainant's patent. 
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In thèse circumstances, even if ihis collectîng together of élé- 
ments, as claimed in the flfth claim, is not a mere aggregation, it is 
clear that no invention was involved therein. Tlie limitations iipon 
the invention as stated by the patentées, the language of the claims 
alleged to be infringed, and the history of the art show that in the 
device of the complainant there is ûothing more than mere mechan- 
ical skill applied to the newiy-developed exigencies of the electrical 
art. It may be true that this apparatus is better designed than 
©ther contrivances to be inserted in the wall of a room; and that 
the previous push buttons hâve been generally used to control elec- 
tric gas-lighting devices, rather than for making and breaking con- 
tact; but it is clear that any skilfed mechanic, having before him 
the patents already referred to, would hâve been able to adapt them 
to thèse new uses as soon as the problem was presented to him by 
the development of the electrical att. Furthermore, even if the pat- 
ent were valid, défendants do not infringe. And now that several 
days hâve been wasted in the arguinent of this case and in an ex- 
haustive examination of the varions patents, it is only fair to state 
that no reason for bringing this suit has been shown. The only pos- 
sible ground for any claim of patentability is that this push-button 
device relates to the opération of the mysterious agent electricity. 
But it appears from the case of This Complainant v. Cleverly (0. C.) 
65 Fed. 94, that Judge Dallas examined this patent and the prior 
art in a suit where infringement was alleged of the same claims as 
are in issue hère, and that the learned judge found the patent void 
for want of invention. The writer bas recently felt obliged to con- 
demn this growing evil of thus retrying cases in order to bolster 
up patents already declared invalid in one circuit by a new suit in 
another circuit, instead of by settling the question by appeal from 
the original décision, and those suggestions are pertinent hère. This 
is not a case where newly-discovered évidence has been introduced 
to invalidate a patent already held to be valid; nor one where, by a 
previous décision, the bill was dismissed on account of noninfringe- 
ment; nor is this even a case, so far as appears from the record, 
where it is sought to validate a patent by newly-discovered évidence. 
In the 41 pages of complainant's brief no référence is made to Judge 
Dallas' opinion, and no attempt is madé to explain how or why he 
was mistaken in his statement that "it is unnecessary to refer to 
any of the several patents which hâve been produced in détail. Suf- 
flce it to say that investigation of ail of them constrains the conclu- 
sion that the inventive faculty could not reasonably be said to hâve 
been exercised in forming the construction for which protection is 
now asked." There seemS to be an increasing tendency on the part 
of counsel for patentées who hâve been defeated at final hearing 
In one circuit to try to secure a rehearing on the sam« questions in 
another circuit upon varions frivolous excusée. The writer has thus 
been called upon in four cases during one month to listen to extended 
explanations of mechanical combina.tions, and to long arguments 
on questions of law at final hearing, only to reach the conclusion, 
after patient independent investigation, that his views in thèse cases 
were in accord with those of the court which had already f uUy exam- 
ined said questions, and stated its opinion thereon. Where it ap- 
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pears from its opinion tliat a court lias tlioroughly examined a pat- 
entée! device, and lias found it invalid on its face, or in view of the 
prier art, another court sliould not be asked to exliaustively re-ex- 
amine and discuss such questions witliout sonie reason shovvu. Let 
tlie bill be disniissed. 



SPROULL V. PKATT & WHITXEY CO. 

(Circuit Court, S. D. New York. August 21, 1899.) 

1. PaTENT-S— CONSTHUCTfON OF LiCENSE — ROYALTIES. 

A license to manufacture and sell articles under a mimber of patents 
owned by tlie licensor, "during tlie unexpired term tliereof," also sucli other 
improvemeuts tlierein as miglit be îiiade or acquired by. the licensor dur- 
ing the continuance of tlie agreement, where the articles rclated to the 
sa!me art. and were ordinarily nsod conjointly, is au entire agreement for 
a single license, and binds tlie licensee to pay the royalty stipulated on 
ail the articles manufaetured and sold during the time any one of such 
patents remains in force. 

2. Samb— Action pok Royalties— Défenses. 

A licensee who agreed to manufacture an article under a certain patent, 
who stamped the article with tlie date of such patent, and advertised and 
sold it as made thereunder, and who regularly paid the royalties thereon 
under the license for a uuiuber of years, is estopped to set up as a défense 
to a claim for furtlier royalties that the article as made was not covered 
by the patent. 

This was a suit for an accounting for royalties under a license to 
manufacture and sell articles under certain patents. 

J. Edward Ackley and Patil N. Turner, for complainant. 
Saunders, Webb & Worcester, for défendant. 

TOWNSEND, District Judge. Final hearing on bill for an ac- 
counting, and answer denying liability, under the provisions of the 
following coptract: 

"ïhis agreement, made and entered into this 20th day of May, 1888, by 
and betweeu iJe Lauey Kennedy, of the city of Xew York, party of the iirst 
part, and the l'ratt & Whitney Co., a corporation organized under the laws 
of the State of Gonnecticut, located and dolng business in Hartford, coimty of 
Hartford, in said state, witnesseth, that whereas, the said party of the first 
part is sole owner of letters patent of the United States for improvemeuts in 
gripping and eutting tools, puiiches, &c., numbered and dated as foUows, viz.: 
Xo. 148,5G6, dated ilarch 17, 1874; No. I(>1.9ti8, dated April 13, 1875; and 
No. 37(),0')9, dated .Tan'y H, 1888; and No. 207,751, dated No\eniber 21, 1882,— 
and has glanted licenses to several parties to niake for tlieir own use in their 
own Works only, but not for sale to others, the punciies for punching metals 
as patented uuder patent No. lGl,9(i8, dated April 13, 1875, but no other rights 
or privilèges;" and wtereas, the said party of the second part is desirous, for 
itself, its suecessors and assigus, of manufacturing and sclling tlie machine, 
puuches, &c., under said letters patent, and under such letters patent as may 
liereafter be acquired by said party of the first part for iiuprovenient in the 
said machines and punches, aud is desirous, also, of haviug the exclusive 
right to said manufacture and sale during the unexpired tenu of said patents, 
except in so far as license to make said punt-hes has been already granted by 
said party of the first part as aforesaid: Now, llierefore, in considération of 
the former agreement and covenants of each party hereinafter set forth, the 
party of the first part hereby gives and grauts uiito tlie party of the second 
part, its suecessors and assigna, the sole and exclusive riglit, except as to par- 
ties above named, to whom license to manufacture has already been granted, 
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to manufacture in the United States of America, and sell in the United States 
and other eountries, tlie machines, punches, &c., under the afoiesaid letters 
patent, during the unexpired term thereot; also, such other improvement» 
therein as he may malie or acQuire during the continuanee o£ this agreement. 
Said party of the first part further agrées to dévote and use his vvhole time 
for twelve months from the signing of tlils instrument, and no longer, unless 
upon the request of the party of the second part, to the introduction and sale 
iu the United States and Canada of the above-mentioned articles mauufac- 
tured by the party of the second part; to accept, as full compensation for his 
tlme, services, and traveling expenses for said twelve months, one hiindrod 
and thirty-five dollars per month, payable monthly in advance. The party 
of the second part promises and agrées to manufacture at its own cost and 
expense, in such reasonable quantity as shall meet the demand of the market 
of the United States and other countrles, the said machines, punches, itc, 
and makê earnest endeavor to sell them; to employ said party of the first part 
for twelve months from the signing of this instrument to Introduce and sell 
in the United States and Canada the said machines and punches manufacture!! 
by it, and to pay him for said services one hundred and thirty-flve dollars 
per month, payable monthly in advanCe; to render to said party of the iiiî^t 
part a full and correct report on or about the first day of the months of Julv, 
October, January, and April in each year of sales, wherever made, of s;;id 
machines and punches, &c., during the preceding three months, aud to pny 
said party of the first part during said four months twenty (20) per cent, of 
the proceeds of such sales as royalty, excepting upon sales of punches imni- 
bers 10, 11, 12,' upon which three slzes the royalty to be paid is only fitteen 
(15) per cent;" 

Another patent claimed to be for an improvement was taken eut 
by Kennedy in 1891. The material facts, in addition to tliose wliicli 
appear from said contract, will be stated in the course of the dis- 
cussion. The chief question involved is as to the interprétation of 
said contract. 

Tlie défendant contends "that it obtained, as to each of the four 
patents named, the exclusive right to make and sell during the unex- 
pired term of that patent, and no longer, the invention covered by 
that patent, and any improvement which Kennedy might make or 
acquire on that invention," and that it was only bound to aceount 
for and pay royalties on sales made under each patent or improve- 
ment thereôn during the life of said patent, and no longer; and, 
in support of this contention, insists that it appears from the con- 
tract that the tools, machines, and punches were separate articles, 
to be used separately, and that it should therefore be presumed that 
the licensee could not hâve intended to pay a license to manufacture 
any article àfter the expiration of the patent therefor. 

The complàinant's contention is as follows: 

"By the agreement in suit the défendant bound itself to pay Kennedy or 
his représentatives a fixed percentage of ail sales of ail machines, punches, 
and couplers sold by it until the termination of the patented improvement 
of 1891, or at least until the expiration of the youngest patent mentioned in 
the agreement." 

Défendant agreed to manufacture said machines and punches to 
meet the demand of the market; to employ said patentée to intro- 
duce and seU them; to pay him in each year a certain royalty on 
the proceeds of sales thereof, wlierever made. The only time limit 
stated is, "during the unexpired term [not ternis] of said patents," 
or, as to improvements, "during the continuanee of this agreement." 

In the absence of any stated apportionment of time or royalty, 
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the contract is, in its nature, entire, and it is doubtful whetlier llie 
court vvould liave the riglit to niake it divisible, at least without proof 
by défendant of a subsîantial aniount of separate use of said pat- 
ented articles. Tlie advertisements of said macliines and tools sliow- 
ing conjoint use; defendant's admission tliat the machine, coupling, 
and punch are ordinarily operated together; the fact that, while 
the rights conferred were of unequal value, the défendant did not 
apportion the royalties in the payments under the agreement, but 
actually accounted for and paid the sanie in a lump sum, and con- 
tinued so to pay for a considérable time after two of the patents 
had expired; the fact that the youngest patent, in a certain sensé, 
controlled the punch and machine, because it coupled them together, 
and that the grant of the right to manufacture ail improven"»ents 
which Kennedy might raake or acquire, not during the unexpired 
term of any single patent, but "during the eontinuance of this agree- 
ment," gave a contingent rigiit of great possible value, — ail support 
the construction of tlie agreement as an entire agreement for a 
single license for several patents, expected to be ordinarily used con- 
jointly; and this construction gives effect to ail the clauses of 
said agreement, and is supported by the doctrine of contra pro- 
ferentem. In view of thèse conclusions, I am inclined to thinlc 
that défendant ^lould pay the agreed royalty, based on the whole 
priée of ail of said articles, and of any combination of said articles 
containing any part of tlie patented inventions during the life of 
any of said patents. 

The défendant contends that it is not liable to account for the 
punch manufactured by it, and marlved "l'atented Nov. 21, 1882," 
the date of one of the patents covered by said agreement, and on 
which it regularly paid royalties, because said punch corresponds 
Vv'ith a construction shown by a drawing in said patent, which was 
disclaimed by the patentée, and differs in minor détails from the 
construction clairaed by the patentée. If this défense were satis- 
factorily shown, it would be so inéquitable that it should not be sus- 
tained. Having agreed to manufacture under said patent, having 
stamped said punch with tlie date thereof, having advertised and 
asserted that it did manufacture the Kennedy punch, and having 
accounted and paid royalties on said tlieory, it should now be 
estopped to make said défense. Andrews v. Landers (G. G.) 72 Fed. 
(J70. There is no évidence that défendant manufactured under the 
Kennedy 1891 patent, issued subséquent to the making of said 
agreement, or did anything in référence tliereto by reason of which 
it should bè liable to account. 

A decree may be entered for an accounting in accordance with 
the views herein expressed. If it shall appear upon said account- 
ing that a considérable part of said articles hâve been sold sepa- 
rately, and not to be conjointly used, that fact may be found by the 
master, and the parties may be further heard on the coming In of 
the report. 
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MUNICIPAL SIGNAL CO. r. NATIONAL ELECTRICAL MEG. CO. 

(Circuit Court, D. Oonnecticut. November 2, 1809.J 

No. 050. 

Patents— Infrisgemest— Municipal Signal Appatîatus. 

The Noyés patents, Nos. 359,687 anû 359,688, for municipal signal ap- 
paratus, construed, and Iwld not anticipated, valid, and infringed. 

This was a suit in equity by the Municipal Signal Company against 
the National Electrical Manufacturing Company for infringement of 
certain patents. 

Dyer, Edmonds & ÎDyer, for complainant. 
Briesen & Knauth, for défendant. 

TOWîfSEND, District Judge. Final hearing on bill and answer, 
raising questions of validity and infringement of complainant's pat- 
ents No». 358,687 and 359,688, both granted March 22, 1887, to 
Bernice J. Noyés, for municipal signal apparatus. Prior to 1890 
the Municipal Signal Company of New Hampshire was the owner 
of thèse patents, and had brought suit thereon in the First circuit. 
In 1890 it gave complainant, the Municipal Signal Company of 
Maine, an exclusive license thereunder, with an assjgnment of right 
to damages; and in 1898, after the installation of the plant herein 
alleged to infringe, it assigned thé patents in suit to complainant. 
In the suit in the First circuit, the patents were sustained by the 
circuit court and court of appeals; Judge Putnam, in the court of 
appeals, dissenting as to the validity of No. 359,688. Municipal 
Signal Ck). v. Gàmewell Fire-Alarm Tel. Co. (C. C.) 52 Fed. 464; Game- 
well Fire-Alarm Tel. Co. v. Municipal Signal Co., 10 C. C. A. 184, 61 
Ped. 948. On a motion for leave to file a supplemental bill in the 
nature of a bill of review, on the ground of newly-discovered évi- 
dence, the court granted the pétition in part, and thereupon, by 
stipulation, the suit was discontinued. 

The construction of said patents adopted by the courts in the 
First circuit will be foUowed hère, except in so far as it may be af- 
fected by new évidence. This new évidence chiefly consists of pat- 
ent Noi 359.686, granted to said Noyés, and of what are termed the 
Henry and the Sieraens-Halske anticipations. The two latter al- 
leged anticipations were offered on said application for a supple- 
mental bill, but the court denied the motion to introduce them, on 
the ground that it did not appear that they were not known or 
might not hâve been discovered by the use of reasonable diligence 
before the close of the original hearing. They will not be hère con- 
sidered. They are not discussed by counsel for défendant in his 
brief, except by means of a quotation from the briefs of counsel in 
said former suit, and they were not pressed by him on the argu- 
ment. They do not, either singly or taken together, sufflciently 
disclose the principles of the Noyés sélective sigualing system, or 
a çystem capable of practical use for municipal signaling. 

Patent No. 359,686 was not put in évidence in the Massachusetts 
isuits. No satisfactory explanation of this omission is offered by 
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either party. Said patent was iucluded in said original assignment 
to complainant in 1890. 

The défendant daims as follows: (1) Tliat tliis biU sbould be 
dismissed upon tlie ground that the infringeiuents shown were since 
tlie complainant acquired title to tlie patents in suit, and tlierefore 
its reniedy, if any, is at law for damages; (2) that there is no proof 
ol infringement upon any construction of tlie patents in suit; (3) 
that in ^iew of the alleged anticipations, and especially of patent 
No. 339,680, the invention covered by the patents in suit is so nar- 
row that the defendant's construction, as proved, does not infringe. 

The flrst (daim need not be considered, because defendant's coun- 
sel admits that lie does not wish to liave the case disposed of on 
this technical point, because, if necessary, the defect may be reme- 
died by joining the owner of the naked title to the patent; and be- 
cause it sufficiently appears from the évidence that the défendant 
corporation has, since the acquisition of title to thèse patents by 
the complainant, maintained the apparatus alleged to infringe, 
through its employés, and that it threatens, by its circulars, to con- 
struct other sirailar apparatus in other cities. If, therefore, the 
patents are valid, and infringement is proved, there is sufflcient to 
warrant a decree for an injunction and accounting against the de- 
fendant. 

The patents herein relate to a System of sélective signaling, by 
means of which signais are so transinitted, from boxes located in 
various parts of a city to a central station, that ordinary patrol 
calls, not requiring any action on the part of the central ofScers, 
are registered in one way, while einergency calls, such as those for 
a téléphone, ambulance, etc., are annouuced by a différent signal and 
by a gong. The chara(;ter of the invention covered by the patents in 
suit is stated by the court in the First circuit to be as follows: 
''The essence of the Noyés invention is that every message of a 
certain kind must be accoiiipanied by an alarm, while every message 
of a différent kind shall never be accompanied by an alarm." Gen- 
erally, the différence between the two patents in suit is this: Pat- 
ent 359,687, by the use of auxiliary peus in connection with a re- 
volving disk, either interposes or cuts ont a résistance, and thereby 
so varies the current that when it is weak it opérâtes only the patrol 
call, and when it is stroug, by not having the résistance interposed, 
it opérâtes the einergency call. It is unnecessary to discuss the 
other détails of its construction. This System dépends upon cer- 
tain relays in the circuit which are operated by means of an arma- 
ture with a spring. A strong current is sufflcient to overcome the 
spring which liolds the circuit open or closed, while a weak current 
is not sufflcient to overcome such a spring. Consequently, when the 
message is transinitted by the use of the pen, it either, by means of 
the full current, registers a call and rings a bell through one line, 
or, by means of the weak current, only registers the ordinary call 
from the box; this arrangement of alternating résistances making 
two différent circuits. The System of 359,688 differs from this Sys- 
tem, in that it contains a clock device, having a lever so arrangea 
as to engage the teeth of a moving wheel, carried continuously "by 
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a suilable motor, arrangea so as to produce a séries of short ehangos 
in the circuit or a prolongea change; that is, an emergency mes- 
sage transmitted from the signal box, by means of a long and un- 
interrupted current, causes a lever engaging in the teeth wheel of 
the clockwork to be» earried upward by the clockwork so as to make 
a long, continuons line,'and to fall enough so as to drop a catch, 
close the local circuit, and cause the gong to be continuously sounded, 
whilè for ordinary calls the pencil or lever is intermittently moved 
back and forth, and makes a séries of short dots instead of a pro- 
longea dash, and does not ring the bell. This System is best illus- 
trated by the ordinary Morse System. 

Patent No. 859,686 is numbered flrst, but bears the same date as 
the patents in suit. Côunsel for défendant claimed that it was the 
foùndation patent in the System of sélective signaling, and that, 
being eârliest in number^ it is part of the prior art; that there 
was rio invention in the later patents; that as the complainant is 
now tllé owher of said patents, and' hâs failed to bring suit thereon, 
the défendant is constructively lioensed thereunder; and that the 
patenta in suit are for mère modifications of thé 359,686 patent not 
in suit: It also is for a multiple signaling device for transmitting 
varîotis Signais, and an audible alarm, and a message-receiving sig- 
nal at the central station, responsive to aU signais. It has a con- 
tact pën, an arm, and co-operating dèvices, which constitute a cir- 
cuit controUer to change the condition of a current of différent 
charactep 'f rom that employed by the multiple transmitter for trans- 
mitting; the signais. 

Defendant's counsel, while contending for the foregoing propo- 
sitions upon the argument, failed to introduce any proof of the 
construction or opération of said patent No. 359,686, other than by 
the foUowing statement by his expert: 

"Patent 359,686, March 22, 1887, to B. 'j. Noyés, for municipal signal appa- 
ratus (the same party who has patented the complainant's devices), represents 
a main-Une circuit, signal station, ground connection, a call instrument, and a 
recording Instrument in the local circuit, and this patent provides for trans- 
mitting diïEerent signais from the substatlbn to a central station, and record- 
ing the same. For thèse reasons, the System was thoroughly understood of 
transmitting two or more signais, recording the same, and bringing into ac- 
tion an alarm, and it was shown by the same patentée in a prlor patent." 

On çross-examination, said expert, being asked to define in what 
patents he found the invention of the patents in suit, on his theory 
of the case, namely, that such inventions côver a system of sig- 
naling rather than instrumentalities employed therein, answered 
as folloTi^s: 

"My opinion Is that the most convenient références in connection with the 
patents of complainant are the Henry patent, 295,249; Wilson, 344,476; and 
the Siemens & Halske construction. Of course, there are other patents, show- 
Ing détails of construction, that might be referred to in connection with spe- 
ciflc claims, especially in the second patent; but, as to the broad features of 
the System, the devices named and patents, in my opinion, cover the System 
claimed by the flrst patent of the complainant." "X-Q. In other words, the 
patents which you hâve mentioned in the last answer are those upon which 
you reiy to anticipate the invention of the complainant's patent, as it is broadly 
stated; for instance, in elaims 1 and 2 of patent 359,687. Is that true? A. 
Yes; including the Siemens & Halslîe construction." 
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For this reason complainant's expert "paid no attention to this 
patent" No. 359,686. He stated that said patent was for a spécifie 
construction of mechanism and arrangement of circuits to carrj 
eut the broad invention of sélective signaling shown, described. 
and claimed in patent No. 359,687. Tlie other expert for défendant 
concurred in tliis view, and, in ttie opinion of tlie court, this view 
is correct. 

In this case, which involved the considération of complicated 
mechanism bearing on the construction, opération, and scope of 
said patents, expert testimony was necessary for the purpose of 
enlightening the court. In the absence of such light, the court 
will accept the view of defendant's expert that patent No. 359,686 
is not among those relied upon to defeat the broad construction 
of patent No. 359,687, and will follow the décision of the courts in 
the First circuit. The évidence shows that patent No. 359,686 does 
not anticipate either of the patents in suit, and that both involve 
invention. 

The proof of infringement is indefinite. It was suiïicient, how- 
ever, to establish a prima facie case, and to put the défendant 
upon its déniai, under the settled rule. Machine Co. v. Binney, 
24 Fed. Cas. 653; Celluloïd Co. v. Arlington Mfg. Co. (C. C.) 85 Fed. 
449; Peifer v. Brown (C. C.) 85 Fed. 780; Conover v. Mers, 6 Fed. 
Cas. 322; Dreyfus v. Schneider (C. C.) 25 Fed. 481. 

The défendant introduced no évidence to disprove the facts testi- 
fied to by complainant's witnesses, or as to the construction of 
the claimed infringing device. Infringement may be considered 
as proved. Let a decree be entered for an injunction and an 
accounting. 



NATIONAL FOLDING-BOX & PAPBIf CO. v. GAIR. 

(Circuit Court, E. D. New Yorli. Octotver 16, 1899.) 

Patents— Infringement — Foldiko Papek Boxrcs. 

The Wilson patent, No, 286,360, for improvements in foMing paper 
boxes, whieh covers a box witli the bottom extended to form an end 
pièce, which passes up, and is folded down over the inturned ends of the 
side pièces, into which it locks by means of tongues passing into slits eut 
in such inturned ends, construed, and hM not anticipated and infringed. 

This was a suit in equity by the National Folding-Box & Paper 
Company against Robert Qair for infringement of a patent. 

Walter D. Edmonds, for complainant. 

Dickerson & Brown, Mr. Brown, and Mr. Goldsborough, for de- 
fendant. 

THOMAS, District Judge. TTie complainant seeks to restrain the 
infringement by the défendant of letters patent No. 286,360, of Oc- 
. tober 9, 1883, for improvements in folding paper boxes, granted to 
Arthur G. Wilson, and since 1891 owned by the complainant. The 
défense involves anticipation and noninfringement. The alleged in- 
fringement relates to claim 1, which is as follows: 
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"A box or lid of a box having tumed-in, portions provlded wlth apertuves or 
openirigs, and aii end pièce provlded wlth a tongue or tongues f olded over the 
upper edges of the tnrned-ln portions, and down Into the apertures or open- 
Ings therein, suhstantlally as and for the purposes set forth." 
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It is urged on belialf of the coirplftinant that: 

"The two longer sideè of thè box are maintained in reetanguiar position, 
relatively to the bottom, by liaving their iuwavdly turned projections, e, c, 
overlapped and grasped by an inwardly t'olded and downwardly held pro- 
jection from the extension, d, of the bottom, D. This projection, hlnging on 
its Connecting cteased line, constitutes a 'lever,' whose fulcrum is at the crease, 
virhile the extremlty of Its operative arm, the tongue, g, Is 'loosely' held in the 
sllt, m, of the loose Inturned jprojectlon, c." 

This description of the function performed by the end pièce folded 
over the upper edges, wlth its tongues passed into the apertures or 
openings, is correct; that is, such end pièce, with its tongues caught 
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into the apertures in the way suggested, closes and holds together 
the end of the box, and for the reason stated. 

It is urged on behalf of the défendant that this function was 
anticipated by patent No. 23î),413, issued to tlie same Wilson, by 
the Arthur patent, No. 190,603, by the King patent. No. 219,213, 
and by several other patents to which it is not necessary to call 
spécifie attention. It is considered that the défendant'» claim cannot 
be sustained. The Arthur box is evidently held together by the in- 
terlocliing side pièces, perhaps witb some assistance from the end 
pièce. It is apparent from the spécification in tliîs patent that Ar- 
thur had no conception whatever of the function that is performed 
by the end pièce, which is folded over the upper edges of the turned-in 
portions in the patent in suit. Without the interlocking end pièces, 
the Arthur box would immediately fall apart, but it may be kept in 
position by such interlocking parts, even though the end pièce be 
not folded over the turned-in portions, although it must be admitted 
tliat such end pièce does tend to hold down, and thereby to keep 
the turned-in portions in an interlocked state. The first patent is- 
sued to Wilson relates to the end of an inner box, intended to be 
pushed into an exterior cover. The ends of the inner box are turned 
in, an end pièce folds over such turned-in portions, and the longue 
passes into a slit at the base of the inturned portion. This longue, 
drawn into the slit, holds the ends together. but the end pièce in 
no wise fastens into the turned-in portions, or either of them. Be- 
yond the fact that the end pièce is folded over the turned-in por- 
tions, it does not appear that there is an analogy between this box 
and the later invention of Wilson. In the King patent there is a 
more striking resemblance, but the function of the end pièce is en- 
tirely difl'erent. TMiile tliei-e are two turned-in portions, with a hori- 
zontal slit, and two longues on the end pièce, ûtting into such slits, 
such end pièce does not fold over the turned-in portions, and, de- 
scending, pass into the aperture, so as to make an inner connec- 
tion; but the end pièce simply closes against and passes into the 
exterior of such turned-in portions. The resuit is that the edges 
of the turned-in portions do not ad as a fulcruni, nor does the end 
of the box fold over such fulcrum and fasten on the inside thereof 
so as to embody the principle of leverage which is suggested in com- 
plainant's patent. The capacity of counsel on either side bas pro- 
duced ingénions argument, in which détails of similarity and dis- 
similarity are presented with great force, but there are palpable dis- 
tinctions in function between the parts of the box in suit and of 
any of those autedating it. Such salient fealures hâve been men- 
tioned. 

The second and more difficult question is the défense of nonin- 
fringement. The complainant contends that: 

"Both boxes are set np antl loekcrl into operntive position by the use of the 
'ioose lever cluti'li principle,' The only dilïereuce discernible is that the de- 
fendant's tongues project horizontally, instead of vertically, as in the patent, 
and his slots hâve been necessarily correspondingly changed from horizontal 
to vertical," 

This is true, and the single question is whether complainant's 
claim is sufiiciently broad to cover a box, where the longues of the 
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end pièce do Ihhs pass horizontally into the aperture in the turned-in 
portions. Attention is forcibly called to the language of claim 1: 

"A box or lid of a box having turned-in portions provided wlth apertures 
or openings, and an end pièce provided with a tongue or tongues folded over 
the upper edges of the turned-in portions, and down intç the apertures or open- 
ings therein, substantially as and for the purposes set forth." 

It is argued by tlie complainant that the participle "folded" re- 
lates back to the substantive "tongue or tongues," and that the word 
"folded" should be understood as preceding the word "down," so as 
to read "folded down into the aperture." It is considered that such 
parsing of the phrase is not correct, but, rather, that the participle 
"folded" relates to the word "pièce," and that the reading should be 
as follows: 

"And an end pièce, provided with a tongue or tongues, is folded over the 
upper edges of the turned-in portions, and is folded down into the apertures 
or openings." 

The tongue or tongues, as distinguishèd from the end pièce, are 
not folded over the upper edges, but the end pièce, with its accom- 
panying tongue or tongues, is folded over the upper edges, and is 
folded down so that some part thereof, to wit, the tongue or tongues, 
pass into the apertures or openings. The end pièce consists not 
only of the part that folds over the turned-in sides, but of the tongue 
or tongues connected therewith; and as this end pièce, with its 
tongue or tongues, is folded over the upper edges of the sides turned 
in, it passes down, and its appropriate parts (that is, its tongue or 
tongues) pass into the aperture. This is a very palpable reading of 
the daim and of the intention of the inventer, and under such in- 
terprétation the claim is not broàdened beyond its proper merit. 
The spécification states : 

"I merely insert or pass the tongue or tuck, e, down into the V-shaped 
notches or cut-outs, c', c', of the. turned -in end portions, e, e, as clearly shown 
at Flgs. 2 and 3. * * * By reason of the V-shaped cuts or notches, two 
points or llps, c2 are tormed on each parte and the folded over and down 
tongue, e, passes in front of the upper set of lips, and in rear of tte lower set 
or séries, thus positlvely checking any tendency of the parts to sprlng open." 

This form of aperture is not a necessary part of the patent, for the 
spécification states: 

"Instead of V-shaped notches, notches or cut-aways of other form may be 
used In conjunctlon wlth a tongue to hold the parts together, as described, 
wlthout departing from the spirlt of my invention; and, in lieu of notches or 
eut-outs, slits or incisions, m, m, or any other aperture or opening, may be 
made in the portions, c, c, and tongues, g, g, be passed through such slits, and 
the parts be thus held together, as seen ip Flgs. 4 and 5." 

This language, in connection with what is deemed the proper in- 
terprétation of claim 1, illustrâtes that it was the intention of the 
patentée to claim any form of aperture, with tongues suitably shaped 
to enter the same. The argument of the défendant has been care- 
fully examined and considered, but the resuit is reached that défend- 
ants boxes infringe the complainant's patent. A decree should be 
entered enjoining the défendant from infringing the complainant's 
patent. If more spécifie direction as to the ternis of the decree be 
required, application can be made to the court respecting the same. 
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BOSTON SAFE-DEPOSIT & TRUST CO. v. CITY OF RACINE et aL 

(Circuit Court, E. D. Wisconsin. November 18, 18:i9.) 

1. JURIRDTCTION OF FEDERAL COUKT— PlEADIKG. 

T1h> Jurlsaiction of a fédéral court uiust atHrmatively appear from the 
allégations of the plaintifC's pleading. 
3. Samk— DiVERSiTY OF CiTizEKsnip — Reat, Inteiîest of Partiks. 

A bili by a mortgagee of a water company against tlie couipany an(î the 
City in wliich it was located. both défendants being corporations of tlio 
same state, alleged tliat the city had subjected the company to unjust and 
oppressive régulations and requirenients, against whlcli tlie company had 
at ail times protested, and wiiich had the effect of jeopardizing eeuiplain- 
ant's security; that the company had brought an action at law against the 
city to recover for water wliich it had been compelled to furnish, and for 
which the city refused to pay; and that the ouly rernedy at law was by 
a multiplieity of actions by the company. It further alleged that the 
company had" yieldcd to the unjust demands of the city to such an extent 
as to render its right to recover at law contestable, but alleged no act of 
hostility on the part of the comiiauy towards the coniplainant, or collu- 
sion between the défendants. ïhe prayer was for an injunetion against 
both défendants. Held, that the matter in dispute disclosed by the bill 
was one in which the interests of the complainant and the company were 
Identical, and the court was without jurisdiction. 

This was a suit in equity by the Boston Safe-Deposit & Trust Com- 
pany against the city of Kaeine and the Kaciue Water Company. 
On final hearing. 

Quarles, Spence & Quaries, for complainant. 

Max W. Heek, John B. Simonds, and Winkler, Flanders, Smith, 
Bottum & Vilas, for défendant city of Racine. 
Kearnery & Thompson, for défendant Kaeine Water Co. 

SEAMAN, District Judge. This cause is brought on for final hear- 
ing with Toluminous testimony and extended argument upon the 
merits; but a question of jurisdiction is presented in the closing 
argument on behalf of the défendant city of Racine which bars ail 
further inquiry, if the proposition is well founded that the complain- 
ant and the défendant Racine Water Company must be aligned on 
the same side of "the real matter in dispute," as disclosed by their 
pleadings, attitude, and interests. Eailroad Co. v. Ketchum, 101 U. 
S. 289, 298, 24 L. Ed. 347. 

The complainant is a corporation of Massachusetts, and, as trus- 
tée for the bondholders, is the mortgagee of the franchises and prop- 
erty of the défendant Racine W^ater Company, a Wisconsin corpora- 
tion, under two certain mortgages securing bonds for the aggregate 
amount of f500,000. The city of Racine and Racine Water Com- 
pany are named défendants, and the bill allèges hostility on the 
part of the people and municipal authorities of the city against the 
water company, and unauthorized requirements and conduct, by 
which the water company is oppressed, and the security of the com- 
plainant is endangered; and further avers that extrême tests of the 
Works are ordered at times and under conditions not authorized 
by the ordinance; that a System of automatic flushing of sewers 
by means of tanks was adopted by the city after the works were com- 
97 F.-52 
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pleted and accepted, and not within the provisions of thé ordinance, 
whereby one-half of the entire supply of water is ai'bitrarily used and 
wasted, without compensation; tliat the water cpnipany has con- 
stantly protested against such use, but submitted to the exactions, 
and claimed liability for the water so used, and has brought suit at 
law thereupon, which is now pending; and that "the only remedy at 
law in the premises is a multiplicity of actions at law to be bronglit 
by the said water company for the excess of water so used." Otlier 
allégations of the bill relating to the conduct and purposes of the 
municipality, fears of attempts to procure forfeiture of the franchise 
for noncompliance with the exactions, and of possible submission 
by the water company to prevent such course, are cumulative, but 
not essential to the présent inquiry, in the absence of an averment 
either of collusion by the water company or of conduct on its part 
in hostility to the rights of the complaiûant. The relief sought is 
an injunction against both défendants, but the bill distinctly allèges 
just action and conduct of the water company at ail times, and there 
is no allégation of conduct on its part hostile to the mortgagee, un- 
less it appears in the averment that the "water company has for so 
many years yielded to the unjust demands" of the city "to such ex- 
tent as to make its right to recover at law against said défendant 
city contestable," and thus jeopardizes the interests of the bondhold- 
ers, and that the city is defending the action at law brought by the 
company for the excessive use of water on that ground, which can- 
not be urged against the mortgagee. 

The answer of the défendant water company substantially admits 
ail the material allégations of the bill. The acts of the city and of 
the water company in référence to the matters in controversy ai"e 
recited in différent form, and with more détail, but without taking 
issue upon any fact which is material. As averred in the bill, the 
water company asserts that the «xcessive use of water by the city 
was without its consent and against its constant protest. 

Upon this state of pleadings, and with the same attitude preserved 
throughout the testimony and hearing, I am constrained to the opin- 
ion that this court has no jurisdiction over the controversy. The 
Racine Water Company is a résident of Wisconsin, is an indis- 
pensable party to the action, and in no aspect of the dispute stands 
opposed to the complainant. Counsel for complainant concèdes that 
jurisdiction cannot be maintained if the interests of the water com- 
pany and of complainant are identical, but insists that "there must 
be no antagonism at any point," and that "the situation of the de- 
fendant must be such that it can, in the prosecution of the suit, go 
along with the complainant at every step." If the contention on 
the part of the city can be taken into considération, namely, that 
the water company induced the adoption of the wasteful fliishing 
System, and became bound for its continuance, and if it be assumed 
that such défense could not be asserted against the pre-existing 
rights of the complainant, although good against the water com- 
pany, there is seeming force in this distinction. But I am satisfled 
that it is not applicable hère, for the purpose of deterraining juris- 
diction, even if the gênerai rule is modifled, as the complainant con- 
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tendîî. The jurisdiction of this court is strictly limited in référence 
to parties and causes, and cannot be exercised, unless tlie blll clearly 
and afflrmatively establishes the grounds therefor witbin the acts 
of congress. The condition upon which jurisdiction dépends must 
exist in fact, and must be so alleged in the bill, and not as a mère 
contingency which may arise; and tliere is no allégation of such 
fact in this bill, no allégation that the water company has consented 
to the acts of waste, or has so conducted itself as to become bound 
thereby. Without sufficient affirmative allégations to remove the 
presumption against jurisdiction, no authority can be given, by con- 
sent or otherwise, for its exercise. I am of opinion that the authori- 
ties cited on behalf of the défendant city are conclusive against en- 
tertaining this bill, and that it must be dismissed for want of juris- 
diction. See Water Co. y. Babcock (C. G.) 76 Fed. 243, First Nat. 
Bank v. Eadford Trust Ce, 47 U. S. App. G92, 26 C. G. A. 1, 80 Fed. 
569, and cases cited in each. It is so ordered, and without costs, 
each party bearing its own costs. 



SOUTHERN RY. CO. v. CITY OF MEMPHIS et al. 

(Circuit Court of Appeals. Sixtb Circuit. Xovember 13, 1899.) 

No. 708. 

Easkments— Tehmination— Impossibility op Use for Pdiîpose uranted. 

An easement granted for a particular purpose ceases wlien its use for 
such purpose is or beeoines impossible uiider the terms of the grant; as, 
where an easement to lay and maintain a rallroad tracli in a street was 
granted by a city on condition that the cars should be moved thereon by 
animal power only, and, owing to the grade of the street, it was found that 
no practicable use of the track could be made by the use of animal power 
for the purpose intended, the easement is at an end, through the limita- 
tion of the grant itself, and the city may require the traclc to be removed. 

Appeal f rom the Circuit Court of the United States for the Western 
District of Tennessee, 

The object of this bill is to enjoin the city of Memphis from removing a rall- 
road track on Washington street in said city, under a claim that same is an 
obstruction and nuisance, unlawfully maintaincd on a public street by the com- 
plainant. ïhe track in question was laid down in said street in 1875 by the 
Memphis & Charleston Kailroad Company, under whom, through purchase at 
a mortgage foreclosure sale, the appellant claims, and bas been ever since 
maintained. The right to so occupy said street is claimed imder an ordinance 
passed September 9, 1875, which, lEor certain valuable considérations tberein 
named, granted to said Memphis & Charleston Railroad Company "the right 
and privilège to construct, maintain aud operate, in the maniier hereinat'ter 
provided, a single railroad track from their présent dépôt grounds * * * 
through the city to the river." The principal condition toucliing "the mauner" 
in which the privilège granted was to be used was in thèse words: "Tlie cars 
of said Company shall be drawn over the route by horse or other animal power 
at a rate of speed not greater than six miles per hour, except over that portion 
of the track lying west of Main street, whicli. at the option of the company, 
may be operated by locomotive steam engines." This controversy involves 
only that part of the street easement granted by this ordinance which hes on 
Washington, east of Main street: being that part of the route between the 
dépôt and the river on which the road was to be operated by animal power 
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only. Tliis ordinance was granted upon several valuable considérations,— 
among tliem being that tlie railroad company would pave and keep paved 
Wasliington street, and would promote tlie coiistruction af an elevator on tlie 
river front, and subsc-ribe net less than $15,000 to tlie capital stock thereof. 
Tbese provisions of the contract bave beén eomplied -witb, so far as tbey 
were conditions, and the tracii was at once constructed, and bas becn main- 
tained, tbough posslbly not in the précise state and condition required by the 
ordinance,— a question which we flnd no occasion to décide. September 6, 
ISiM, the city council of Memphis passed a resolution reciting that tbis Wash- 
ington street track was "a useless and unneeessàry obstruction on that street," 
and making it the duty of the mayor to notify said company to remove same 
within 30 days. At the date of this résolution, the Memphis & Oharleston 
Railroad was being operated by Charles M. McG-hee and Henry Fink, as re- 
ceiverg, appointed by the United States circuit court for the Western district 
of Tennessee, under a creditors' 'bill pendlng in that court, entitled, "Samuel 
Thomas v. Memphis & Charlestori Railroad Company." The receivers af ore- 
said at once filed a pétition in the, cause of Thomas y. Memphis & Oharleston 
Railrpad Çompaijy, making the city of Memphis a party défendant thereto; 
setting up the contract under which ■sai(^ track had been laid down on Wash- 
ington street, and that thé élty, through its police force, was about to ve 
its track from said street, in violation of the contract under which It ha en 
I)laced there; and praying an injunction upon the ground of irréparable iujury 
and an inadéquate légal remedy^ A restraining order was made. The city 
thereupon iiled its answer, setting up the extinguishment or abandonment 
of the easement granted by the ordinance o( 1875, as well as that same had 
been forfeited by f allure to ftëep the street' and 'tftfek in such repair as required 
by the terms of the grant. Much évidence was taken, but the cause was not 
brought on for a hearing, either ilpon the motion for an interlocutory injunction 
or on the merits, until December 30, 1898. , In the meantime the Parmers' Loan 
& Trust Company, as trustée, flled its bill in the same court for the foreclosure 
of a mortgage made by the said Memphis & Oharleston Railroad Company, cov- 
ering its ehtire railroad, and including said Washington street traêk and ease- 
ment. McGhee and Fink were appointed receivers under this bill, also, but 
the causes were not. consoUdated with the bill of Samuel Thomas against the 
same corporjiti.pii. , In Februàry, 1898, said Memphis & Oharleston Railroad, 
including the track in question, was sold to gatisfjj said mortgage, and bought 
by the Southern Raiiway Company, the appellanl hère. The sale was con- 
flrmed, purchase money dlstributed, and an order made in both cases dischar- 
ging the receivers, .December. 27, .1898. On. December 30, 1898, the court dis- 
missed tlie pending' pétition of the receivers against the city of Memphis, upon 
the ground. that their relation to the property in question had ceased by rea- 
son of their discharge as receivers. An application by the purchaser of said 
railroad to be substituted as a party in. the room and stead of the receivers, 
with leave to prosecute said suit, was denied. The decree dismissing said 
pétition was without préjudice to the merits, or to the right of the Southern 
Raiiway Company, as purchaser of the property, to flle an independent suit 
to protect Its rights as such. Thereupon this bill was filed by the Southern 
Raiiway Company, and by stipulation tlie évidence taken under the pétition 
of the receivers is taken as évidence In this cause. Upon a final hearing the 
circuit court denied an injunction and dlsmissed the bill. 

Frank P. Poston and Jo'siah Patterson, for appellant. 
John H. Watkins, for appellee. 

Before TAFT and LURq?ON, Circuit Judges, and CLAEK, District 
Judge. 

LUETON, Circuit Judge (after stating the facts as above). The 
grant of the right hère involved was "to construct, maintain and 
oi)C!rate, in the manner hereinafter provided," a single-track raiiway 
from the then dépôt grounds of the Memph's & Oharleston Eailroad 
Company through the city to the river, by a specified route; The 
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principal provision in référence to tlie manner in wliich the privi- 
lège conferred should be used was tliat cars east of Main street sliould 
be drawn '"by horse or other animal power." The reasons for this 
conditional easement are not vital to the validitj' of the prescribed 
mode of opération, but are found in the fact that Washington street, 
east of Main, was devoted to private résidences, and any other mode 
of use was therefore objectionable, as greatly increasing the burden 
of the easement upon the street and abutting owners. After laying 
down the track, and otherwise complying with the conditions of the 
grant, the railroad company found that, owing to the grade of Wash- 
ington street, the track thereon could not be operated with horse or 
other animal power, as required by the ordinance. When this was 
discovered the company applied for and obtained, by resolution of 
the city council passed January 7, 1876, the privilège of operating 
said track until July 1, 1881, by means of a dummy engine. Upon 
expiration of that license the company continued to use steam power 
by suiïerance until January 2, 1890, when another agreement was 
entered into, whereby the city consented to the use of steam power 
untU Nôvember 2, 1893; the railroad company agreeing that it would 
not "claim the right tO use such steam power after that date, except 
in so far as it is expressly permitted by said original contract of Sep- 
tember 9, 1875." After the expiration of the license thus èxtended, 
the company desisted from the use of steam power, and the track has 
not been since used for trafflc purposes at ail. To préserve as far as 
possible any right which the company might hâve to maintain and 
operate said track, the company, since November, 1893, has been in 
the habit of daily sending a hand car or railroad vélocipède over the 
track, the motive power being man power. The superintendent, Mr. 
K. B. Pegram, very f rankly testifies that the franchise, restricted 
to animal power, is valueless, and that the track is maintained solely 
with the hope that the city may at some time consent to the use of 
some other power. The facts make a case where an easement to 
maintain and operate a railroad on a public street has been granted 
subject to such conditions as to mode of opération as to render any 
lawful opération impossible. If, under such circumstances, the right 
to continue the maintenance of the track upon the street exists, it is 
a barren right to maintain an obstruction in the public street which 
is of no possible bénéficiai use to the grantee, and which is only main- 
tained in the hope that the terms upon which the easement was 
originally granted may in some future time be so modifled as to make 
its opération practicable. This franchise was granted in 1876. This 
bill was flled in 1898. For 22 years this franchise has never been 
available, and it is now admitted that it is unavailable in the terms 
granted. The use of the track by means of steam power is of no avail 
in preserving the franchise under the original contract, for that use 
was by spécial license, which has expired, and is therefore of no ad- 
vantage whatever in avoiding the termination of the rights granted. 
The right to maintain a track upon Washington street is only acces- 
sory to the right of operating it, and, if the right to operate has 
ceased, the right to maintain the track is lost. That which is only 
accessory cannot subsist when the principal right is lost. Washb. 
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Easem. («li Ed.) pp. 699-702; Jessup v. Loucks, 55 Pa. St. 350, 3G2; 
Manure Co. v. Donald, 4 Hurl. & N. 8; Day v. Walden, 46 Mich. 575, 
10 N. W, 26; Hahn v. Lodge No. 47, 21 Or. 30-34, 27 Pac. 166; 
Jones V, Tapling, 11 C. B. (N. S.) 283; Mnssey r. Proprietors, 41 Me. 
34; Central Wharf & Wet-D|ock Corp. v. Proprietors of India Whavî, 
123 Mass. 567-570; Willard.v.Callioun, 70 lowa, 650, 28 N. W. 22; 
Town of Freedom v. Norrip, 128 Ind. 377, 27 K. E. 869. 

■His grant was by the public of an easepient in a public street, to 
a quasi public corporation, -and for public purposes. It was intended 
that tbe track should be.operated as a public facility, and upon tliis 
groqad only was it admissibleiatall. The fact that the track has not, 
in 22 yearsof experiment, been used in tbe only way admissible under 
the grant, and the concéded fact that it cannot be made available 
in the only way allowablej operate to tenninate the easement. With- 
out regard to any question of abandonment; by non user, the impossi- 
bility of enjoying the easement granted operat«s to bring it to an 
end tjhpough the inhérent liiaitation pf t^ie grant itself. It is like 
an easement granted f or ft particfllar pjijtpose. If that purpose cease 
to exist, or its enjoyment become impossible, the graijt is at an end. 
Thus, where there was a réservation ci a right of way over flats ap- 
purtenant to uplands^ for water craft, to and from a dock or wharf, 
the easement was held to be extinguished by the subséquent construc- 
tion by the city of a public street between the plaintiff's upland and 
the doek, which made access to the dock and deep water impossible. 
Mussey v. Proprietçrs, 41 Me. 34. In Manure Co. v. Donald, 4 Hurl. 
& N. 8, an easement to take water foi?, the use of a canal was held to 
c^^ase when the canal was converted intp a railroad. Pollock, C. B., 
in that case stated the principle tbue: i 

"If an easement for a partiicular purpose Is granted, when that piirpose no 
longer exlsts there is an end of the easement." 

In Central Wharf & Wet-Dock Corp. v. Proprietors of India Wharf, 
123 Mass. 567-570, Gray, C. J., for the court, said: 

"The only easement which the plaintiffi acquired * • * was made to 
dépend upon àinbpen dock and eomilnoii 'pàSsageway for ships and other 
water-borne erafts. AU the covenants.iiricludlng those against erecting fix- 
tures or buildings of any kind wjthin the bpna^s of the dopk, were Incidental 
to the grant of this easement., The laylng ,ojjt of a street and tlUing up of 
the dock by thé ^ity under authority confèrrèd by statute made the enjoyment 
of thls easemèiit Impossible, and thereby extinguished it." ' 

In Wa^h,, Easem. (4tb Ed.) p. 102, the prineiplçJs thus stated: 

"But where * way, for instance,; Is oreated in favor, of au estate for one 
purpose, or in, référence tô a particular 'use to. be made of such esta te, it cease.s 
to be appartenant, if thé estate Is essèniially clianged in its, mode of occupa- 
tion. Thus, 'Where a way bèloh^éd to an opèn parcel of land'for the use of it 
as an open parcel, and the owner of the saùie erected a cottage thereon, cover- 
ing the entire space, it was held that by puch change in the premises the 
right of:way was extinguiçhed." 

The same author, at page 702, stâtes the principle as deâned by 
Touiller (3 Touiller, Droit Civil Erançais, 522), as follows: 

"Servitudes éèàse when the subjects of them happen to be in that condition 
that they caîmot be used. As, if the dominant and ser vient estâtes go to 
ruin, or they are submerged, or the house which owes the servitude and that 
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to which it is due are burned or demolished. It would be tbo same if tbe cause 
of the servitude should cease,— as, for example, if a spring where I hâve a 
right to draw water becomes dry, I should not only lose the right of drawing 
water; I should lose tlie right of passing over the neighboring tellement, be- 
cause the right of passage was only ac(X'ssory to the right of drawing water, 
and that which is accessory cannot subsist when the principal right is lost." 

It mattei's little, in principle, wliether tlie easement as originally 
granted was incapable of enjoynient for tlie purpost'S intended, or 
wliether bj- change in conditions its exercise becanie impossible. 
The track, as a niere accessory to the principal right, is incapable of 
enjoyment, is an obstruction to the laiblic street, and eipiity wiJl not 
interfère to prevent its removal. ïhe decree denying the injunction 
and disinissing the bill is accordingly atîirnicd. 



FELTON V. HAMILTON COUXTY, TKXX., et .al. 

(Circuit Coiut of Appeals, Sixth Circuit. November 13, 1890.) 

No. 711, 

.1. Taxation— PowKii dp Cocnty Couirrs in Tennessee— Speciaj. T.vxes. 

The power of county courts in Tennessee to levy taxes is diM'ivcd solely 
from législative ejiactinenls, and in caso of siiecial taxi>s nuist bi; clearly 
granted. L'nder the décisions of the st;ite suprême court, any tax levied 
which is not authorized by some positive pri>vi.sion of law is ultra vires 
and void. 

■3. Same— Spécial Tax fou Makikg Coumty Exhieit at Centenniai. Exposi- 
tion. 

The Tennessee act of February (!. ]89,">, authorizing the county courts 
of the respective eounties of the state to "uialve liiijiropriatiouK of mouey" 
to provide for an exhibit of their resoui'ces at the Teimes,K<><^ (îeuteunial 
Exposition, and to "prescriiie ways and meiins, rules and régulations gov- 
eriiing the exi>eiiditin'e of any niouey so appropriated." diil uot coiif(>r on 
such courts the {jowcr to levy a spécial tax to provide the luouey .so ap- 
propriated. 

Appeal froui tlie Circuit Court of the United States for the Eastern 
District of Tennessee. 

In 189C, Tennessee eeh^brated the one hnndre<lth aniiiversai'y of its admis- 
sion as a State into the fedend Union by au exposition giveu at Xasliviile un- 
der the auspices of a corporation created by the state for that puriiose. The 
plan contemplated, in addition to tbe gênerai exintsitiou of tbe industries of 
the state, that tbe \arious eounties should make su.-li exlniiits of tlieir res- 
sources as they should see flt. To this eud the législature, by au act passed 
February 0, ISÎ^S, pro\'ided: "That th<' county courts of the respective coiiuries 
of Tennessee are hereby authorized and (MnjHowered to make a])pri)priatious 
of mouey to provide for an exhibit of tlieir résonnes at tbe Tennesset» Exposi- 
tion to be held at the cify of Xashville. state of Tennessee, in the yiar 1S'M>. 
and to prescribe ways and means, rules and régulations goveruiug tlie exjieudi- 
ture of any mouey so appropriated." Haïuilton county, one of tlie eouuîies of 
the state, availed itself of this po\\er. and uiade au ai)i>ropri;itiou for the pur- 
pose of defraying th<' eost of a county exhilijt. To raise a fund to meet this 
appropriation, a spécial tax of 3 cents ujiou eacli iflfto of taxal)les wns as- 
sessed. This spécial tax was rpsist(Hl liy the niiiieilaiit. wlio is receiver o." Ihe 
Cincinnati, New Orléans &: Texas l'acific lîaiiw.ny (,'onipany. a raibuad belng 
operated under (lie orders and decrees of tlie circiiit court. In consi-qneiice of 
the refusai of tbe said receiver to pay this spécial tiix. tbe eounty trustée, as 
eoUector of taxes, tilod a pétition in the case in wliicli appellant liad teen ap- 
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pointed, and asUed for an order directing same to be paid. The receiver an- 
swered, and denied the power of the county court to assess any spécial tax for 
Centennial Exposition purposes. ïlie circuit court lield the tax valid, and di- 
rected its payment. From this decree the receiver has talten this appeal. 

A. P. Haggard and H. A. Chambers, for appellant. 

Before LURTON and DAY, Circuit Judges, and THOMPSON, Dis- 
trict Judge. 

LURTON, Circuit Judge, liaving made the foregoing statement of 
facts, delivered the opinion of the court. 

In Tennessee the power of the county courts to levy taxes is de- 
rived solely from législative enactments, and any tax levied which 
is not authorized by some positive provision of law is ultra vires 
and void. Article 2, § 29, Const. Tenn.; McLean v. Tennessee, 8 
Heisk. 22, 268; Winston v. Railroad Co., 1 Baxt. 60; Nash ville & G. 
& St. L. R. Co. v. Franklin Co., 5 Lea, 707. By gênerai législative 
provision the counties of the state hâve power to levy a tax for gên- 
erai county purposes, not exceeding the aggregate tax levied by the 
state. In addition, the county courts hâve, from time to time, been 
authorized to levy certain spécial taxes. But by the act of 1895 
(chapter 4, § 2, Acts Ex. Sess. 1895) it was provided that the aggre- 
gate of ail spécial taxes authorized by law should not exceed 30 cents 
on each f 100. No power exists to levy a spécial tax unless cleatly 
granted. Nashville & C. & St. L. R. Co. v. Franklin Co., cited above ; 
Burnett T. Maloney, 97 Tenn. 704, 37 S. W. 689. No spécial act 
has been pointed out authorizing the levy of a spécial tax for Cen- 
tennial purposes. The exhibition of the industries of the state and 
counties of the state was held to be a public purpose, and the act 
authorizing counties to make an appropriation for county exhibits 
was held to be constitutional, in Shelby Co. v. Tennessee Centennial 
Exposition Co., 96 Tenn. 658, 36 S. W. 694. But that act does not 
in terms, nor by necessary implication, confer power to levy a spé- 
cial tax. The authority is "to make appropriations of money" for 
the purpose of providing a county exhibit. To "appropriate" means 
to set apart; to assign to a particular use. The obvions meaning 
of the act is that county courts should hâve power, out of the fund 
arising from taxes assessed for gênerai county purposes, to appro- 
priate, set apart, or assign, for the purposes of a county exhibit, 
such sum of money as should be deemed prudent and neeessary. 
It neither conferred power to increase the total tax which might be 
lawfully levied for gênerai county purposes, nor to levy a spécial 
tax to meet ,such appropriation. The spécial tax for Centennial pur- 
poses, not being authorized by any provision of law, was void. The 
decree will be reversed, and the relief denied. 
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DUFFIELD et al. v. MICHAELS et al. 

(Circuit Court, D. West Virginia. November 20, 1899.) 

1. Prikcipal akd Ahent — RifJiiT op Agbkt to Rr;ruDiATE Agexct. 

On tlie breacli of a coiitraet ot jigency by tlie prinoiiial, tlie agent is 
justilled in abandoiiing tlie contraot and repudiating the agoncy. 

3. SaME — RBFUSAL of PiUKCIPAL to CoMPIjKTE Contkact. 

Gomplainants secured an oil and gas lease on a i'arm. niade to one of 
tlieir number as trustée, by whicli lie boimd himselt to diiU a well within 
two months. One of tlie parties interested negotiated witb défendant for 
drilling the well, and, on liis promise to secure a contract from the trustée 
such as défendant required, défendant moved his machinery and tools onto 
the leased property and commenced the well. The trustée, however, re- 
fused to make the required contract, and the lessor notifled défendant 
that he had declared the lease forfeited. Thereupon défendant secured a 
new lease to himself, which he offered to turn over to complainants if 
they would secure payment for his worli as he had originally required, 
which they refused to do. Défendant drilled the well nearly to completion, 
and again asked a settlement, which was refused. He subsequently 
completed the well on his own account, and, on its proving suecessful, com- 
plainants tendered défendant payment for his work, and claimed the 
well. Hekt that, having refused to obligate themselves, and conipelled 
défendant to do the work at his own risk, they were not entitled to claim 
the beneflt of the venture after its profltableness had been demonstrated, 
and that défendant was justifled in repudiating any agency for com- 
plainants, if such agency existed. 
8. Oiii Lease — Fcbeeiture^Waiver of Rioht. 

An oil lease required the lessee to drill a well within GO days, or, In 
default of its completion within that time, to pay to the lessor ?10 for 
every month until its completion; each payment to keep the lease in 
force for 1 month only. Held that, on a tailure to complète the well or 
to make the monthly payments required, the lessor had the right to dé- 
clare the lease forfeited, and that such right was not waived by his ac- 
ceptance of payment for the last preceding month, the rental for previous 
months being unpaid. 

This was a suit in equity to cancel an oil and gas lease. On final 
kearing. 

Aug. M. Campbell, Lee & Chapman, and B. M. Ambler, for com- 
plainants. 

F. L. Elackmarr and John A. HoAvard, for défendants. 

JACKSON, District Judge. Tliis is a bill filed in equity to cancel 
a lease for oil and gas purposes executed by Lewis Virgin to A. Learn 
on the 16th day of March, 1898, as appears by a copy ûled as an ex- 
Mbit in this cause. It is alleged in the bill that Learn, the lessee, 
paid to Virgin, the lessor, the sum of f 25, "which was to be in f ull of 
ail rentals and bonuses on said lease for the time of two months men- 
tioned in said lease," — the time in which he was to drill a v,-ell, or 
thereafter jjaj the sum of $10 per month for further delay. The bill 
further allèges that on March 23, 1898, Learn, by a written assign- 
ment of that date, trausferred and assigned said lease to C. C. Duf- 
field, trustée for himself and W. H. lîoessle and C. C. Duffleld, and 
that the said trustée subsequently sold and assigned to S. S. Willock 
an undivided one-fourth, to James A. Elphentone an undivided one- 
eighth, to William Muehlbronner an undivided one-eighth, and to 
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P. F. Murray an undivided one-eighth interest ki the said lease and 
leasehold. The bill further allèges that Dufûeld, as trustée for tlie 
plaintiffs, on or about June 1, 1898, entered into a written agreement 
with the défendant H. E. Morris for the drilling of a well upon said 
leasehold. The plaintiffs are unable to produce a copy of this con- 
tract, but aver that, by its terms and conditions, Morris was to fur- 
uish a temporary rig, inachinery, drilling tools, cordage, and labor, 
and to drlll said well down to and through the flrst Cow Kun sand, 
and to îurnish ail the machinery and appliances necessary to clean 
out the well for one day after it was torpedoed, and upon the comple- 
tion of said contract buffleld was to pay Morris 80 cents per foot 
for the number of feet necessary to dvill the well through the flrst 
Oow Run sand ; that, after the exécution of the contract between 
DufSeld and Morris, the latter assigned the said contract to Asa A. 
Michaëls, under which assignaient Michaels entered into possession 
of the leasehold estate, with the consent of the plaintiffs, and com- 
menced to drill a well thereon for oil and gas under the terms and 
conditions of the lease from Virgin, and of the contract between 
himself and Morris; that the plaintiffs furnished the casing, which 
was placed in the well by Michaels, as required by the contract. It is 
further alleged in the bill that, after the well had been drilled to the 
depth of 280 feet, Michaels inforfned Uuffleld by téléphone, at his 
office, in Pittsburg, that he (Michaels) had taken a lease of the farm, 
which covered the Virgin lease, btit, if the plaintiffs would pay for 
the drilling of the weif to the top of the sand, that he would turn 
the lease over to the plaintiffs. The plaintiffs declined to recognize 
Michaels* new lease, claiming that their lease was in full force and 
effeçt, and they notifled him to complète the well according to the 
Morris épntract, and upon doing so he would be paid the price agreed 
upon for drilling the well. After this notice, Michaels continued the 
drilling of the well until June 27, 1898, when he informed the plain- 
tiff Duffleld by wire, at Pittsburg, that the well was down to the top 
of the sand, and to come to St. Marys and hâve matters adjusted. 
On the morning of the 28th of June, Michaels informed Learn that 
the well had been drilled through the first Cow Eun sand, and was dry 
and made no show of oil. Plaintiffs, desiring to ascertain the truth 
of Michaels' statement, informed him that they wished to measure 
the depth of the well, when he informed them that it would be im- 
possible, as he had removed the rig and cable, but had left the casing 
in the well; stating at the time that the well was a complète failure 
for oil and gas purposes. The plaintiffs charge in their bill that 
when Michaels left the well he had not drilled through the first Cow 
Eun sand, as he repregented, and did not complète his contract in 
that respect before removing the rig and machinery from the said 
well, as required by the contract. They further charge that some 
time in August, 1898, without notice to the plaintiffs and without 
their knowledge, he again placed his rig and machinery and drilling 
tools at said well, and commenced to drill the well deeper, for oil and 
gas, and that a few days after he commenced drilling the second time 
the well commenced to produce oil at the rate of 200 barrels per day, 
and at the time of the flling of the bill was producing 100 barre'ls 
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per day. PlaintifEs further allège that after the second drilling took 
place, and it was discovered that the well was a vahiable oil well, 
they reqnested Michaels to furnish them with a statement of the 
amoimt due hiui for the drilling of the well, in accordance with the 
Morris contract, which he dedined to do, and then notified the plain- 
tift's that he and his associâtes were the owners of said well and lease- 
hold, and refused the plaintiffs any participation therein, though they 
were ready and willing to pay the amount, and had tendered, as well 
as they could ascertain, the amount due him for drilling the well 
under the contract. Plaintiffs aver that Michaels knew that they 
were at ail times ready to comply with the conditions of the Virgin 
lease, and that, after he had entered upon the leased premises for the 
purpose of drilling for the plaintiffs a well according to the require- 
ments of the Virgin lease and in pursuance of his contract with 
Morris, he went to Virgin and made various statements, one of 
which was that he was afraid of having trouble with the plaintiffs in 
getting his pay for drilling the well, and then and there induced Vir- 
gin to make a second lease of his farm to him; stating to Virgin that, 
if the plaintiffs paid him for the drilling of the well, lie would turn 
the lease over to them upon the completion of the well. Virgin at 
first declined to make the second lease, but Michaels threatened him, 
if he did not give him a lease of the farm, that he would remove his 
rig, machinery, and drilling tools from the lease, and abandon the 
well. Thereupon Virgin, being desirous and anxious to hâve the well 
drilled, on the 21st day of June, 1898, executed and delivered to 
Michaels a second lease of his farm, with the express understanding 
that he would save Virgin harmless from ail damages by reason of 
the exécution of the second lease, which lease was recorded in the 
clerk's office of the county court of Pleasants county, in the proper 
deed book, June 22, 1898. Plaintiffs allège that they hâve complied 
with ail the terms and provisions of the Virgin lease, and that 
Michaels failed to comply with the terms and conditions of said lease 
as requiréd by his contract with Morris, but stopped the drilling of 
the well at a point where he knew that oil would be reached, for the 
reason that he was satisfied that it would prove a valuable oil well, 
and with the fraudulent intent of acquiring the property himself. 
There are other provisions of the bill that the court deems it unneces- 
sary at this time to allude to. In the bill there are six prayers, but 
the only one which it is necessary at this time to notice is the third 
prayer, which asks for a cancellation of the lease, Exhibit B, which is 
the lease to Michaels, aand that the same be declared nuU and void 
and of no effect. To this bill there are three separate answers of 
Lewis Virgin, Asa A. Michaels, and H. E. Morris; the joint answer 
of Plummer Boyd and Fleming Boyd, partners as Boyd Bros. ; and 
the joint and several answers of William Perrell and William Smith. 
The answers of the défendants deny ail the allégations of the plain- 
tiffs' bill; assert and insist that, by the terms of the lease executed 
by Virgin on the 16th of March to Learn, it was forfeited, and that 
Learn and those who claim under him did not hâve any right to the 
leased premises after the forfeiture was declared. 
The flrst question that is presented for the considération of the 
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court is -wlietlier or not R. E. Bills, who at one time had an interest 
in the lease, held that interest at the time of tlie institution of tliis 
suit. It is claimed by the défendants that he had such an interest, 
and, being a citizen of the same state as the défendants, he could 
not maintain this action, for the reason that thei-e was not such di- 
verse citizenship as gave this court jurisdiction. No plea in abate- 
ment has been flled, setting up this fact. It is a mère suggestion of 
the défense in their answers. But the évidence in the case shows 
that he transferred or a,ssigned his interest in the lease about the 
12th of June, — ^long prior to the flling of this bill, which was filed 
September 16, 1898; and, so far as the évidence discloses, he had no 
interest whatever in the lease at the time of the institution of this 
suit. For this reason this objection to the jurisdiction of the court 
must be overruled. 

The next question to be considered by the court, and one that is 
vital, is the question whether the lease was forfeited or not on the 
21st day of June, 1898. This question not only involves the con- 
sidération of the lease, but the examination of a large amount of con- 
flicting testimony in référence to this matter. This lease was execut- 
ed on the 16th day of March, 1898. The term was for two years. By 
the tenus of the lease, it was to be "nuU and void, and not binding on 
either party," if a well was not completed within two months from 
its date, unless the lessee would pay monthly to the lessor |10 per 
month for each month's delay in completing the well. Each pay- 
ment of f 10 was to extend the time for the completion of the well for 
one month, and no longer. It is apparent from the terms of the lease 
that unless the lessee completed a well within two months, or, upon 
his failure to do so, paid "a monthly rental of ten dollars for each 
month's delay in completing said well," then the lease was nuU and 
void. 

It is claimed by the défendants, flrst, that there was a failure to 
complète the wdl within the time specifled by the terms of the lease. 
This lease was dated the 16th of March. The well was to be com- 
pleted within two months. There is no prêteuse upon the part of 
the plaintifEs in this action that the well was completed within the 
time prescribed by the terms of the lease. If this was the only condi- 
tion of the lease, a failure to comply with it would unquestionably 
forfeit the lease; but there Is coupled with this condition a provision 
»f the lease that, if the well was not completed within the time 
prescribed by its terms, then after that date it became the duty of the 
lessee to pay to the lessor |10 per month for each month's delay in 
completing said well, and each payment would extend the time one 
month longer. Thèse are the plain, unquestioned conditions of the 
lease ; and a failure to comply with any one of its provisions would 
operate as a forfeiture of the lease, and aU the rights of the lessee 
under it would cease from the date of the forfeiture. This brings us 
to the considération of the testimony, which is somewhat conflicting 
in the facts in regard to the payments of the monthly installments 
that were required to be paid by the terms of the lease. If the lessees 
failed to make thèse payments according to the terms and conditions 
of the lease, their failure to comply with the terms would necessarily 
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forfeit tteir rights under it, unless tliere was an expressed waiver of 
the same, or there were acts of the lessor équivalent to a waiver. 
ïo détermine this question, it is necessary to brieliy review tlie liis- 
toiy of tiie facts in this case connected witli the exécution of the 
lease to Learn, as well as the lease to Michaels. As we bave seen, 
the lease to Learn was executed on the IGth day of March, 1898. 
Some time in the early part of June, 1898, Learn and li. E. Bills, 
who was at that time an interested party with Learn, had a conversa- 
tion with H. E. Morris in référence to taking a contract for the drill- 
ing of an oil well on the Virgin farm. Subsequently a contract was 
drawn in writing, but Morris did not exécute it. The reason Morris 
assigned for not executing the contract was that he could not get 
the tools to drill with. He then referred Learn, Koessle, and others 
of the plaintiffs in this action, to Michaels. Morris showed Michaels 
the contract, and, after Michaels examined it, he declined to drill 
under it, for the reason that Michaels said he was not satisiied with 
the responsibility of the parties, nor would he do business with Duf- 
fleld as trustée; that he wanted each party that had an interest in 
the well to sign the contract, and aiso wanted the money placed in 
some bank, so that when the well was flnished and comjdeted he could 
get his money. In this conversation between Eoessle and Michaels, 
Roessle took the contract, and said he was going to Pittsburg in a 
few days, and would hâve "the contract flxed" as Michaels wanted it, 
and at the same time urging Michaels to put up the rig and place the 
machinery, and commence drilling the well; promising Michaels that 
he would see that the parties complied with his terms. Duffleld, the 
trustée, who represented the plaintiffs in this action, was seen hj 
Roessle or Learn, or both of them, in Pittsburg, who reported to 
Michaels that Dufiield said that he had the money in bank, and for 
Michaels to go on and drill the well, and when the well was flnished 
and completed he would pay hini. Michaels said this was not satis- 
faetory to him, and that lie did not know anything about the responsi- 
bility of the parties, and he wanted the money dèposited at one of the 
banks in St. Marys, when Roessle replied that, if he (Michaels) would 
go on with the work, "he would see that ail should be made right 
and to his satisfaction." Thèse varions conversations took place 
along in the early part of June. Michaels then made arrangements 
to commence drilling the well, trusting that everything would be 
made satisfactory. He erected the derrick and placed the boiler and 
machinery upon the lease, when he notified Uuflield, the trustée, 
that lie wanted things straightened up, as he had insisted previously 
that the provision for the payment of the drilling of the well was 
unsatisfactory. It cannot be denied that the first information that 
Micliaels had of the Virgin lease was given him by Morris; that he 
was fully apprised of its terms and conditions; that, when he entered 
upon it with a view of drilling the well, he did so at the instance of 
Eoessle and Learn, who were acting for themselves and the other own- 
ers, and did not take possession of it in his own riglit, but under a 
conditional agreement with Eoessle, tliough protesting time and 
again that he would not drill the well unless the money was put up 
and placed where he could get it when tlie well was flnished and com- 
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pleted. Conflding and relying upon the promises of Roessle, as lie 
asserts in his answer, the boiler was placed on the lease June 17th, 
dnd the tools were placed in the derrick on the iSth, and the hole 
started for the conductor, wliich was sunk about eight feet, when the 
well was shut down until June 20th. There is some confusion as to 
dates, but that is not material. Upon the 20th Michaels was in- 
formed that Virgin wanted to see him. ïïe went to see Virgin, and 
was informed by him that the lease to Learn was f orfeited, for the rea- 
son that the rentals had not been paid according to its terms, that 
there were two months' rent still due and unpaid, and that Virgin 
did not want him to drill a well tinder a forfeited lease and lose his 
money. The work of erecting the rig and placing the boiler and ma- 
chinery upon the lease he did under the promise made him by Eoessle ; 
expecting, when he commenced to drill the well, that Eoessle would 
see that a proper contract was executed, and that he would see that 
he (Michaels) was protected. It appears that Eoessle did not go to 
Pittsburg, as he promised in the flrst instance, but got BiUs to write 
some kind of an indorsement upon the contract, expecting that would 
be satisfactory to Michaels, but which Michaels refused to accept. 
Michaels was informed, however, that Duffield, the trustée, declined 
to do anything except to promise to pay the money when the work 
was completed. This last information was obtained about the time 
that he was informed by Virgin that the lease was forfeited. The 
day after he obtained such information from Virgin, at the instance 
of Virgin, and with a view of protecting himself, he took from Virgin, 
on the 21st day of June, a new lease, and paid f 10 rental upon it. 
Immediately after having obtained the lease he went to St. Marys, 
and called up Duffleld, at Pittsburg, over the téléphone, and told him 
what had transpired iDetween him and Virgin; that Virgin had for- 
feited the lease, and refused to let him drill under it; and that if 
Duffleld would return him the |10 rental, and deposit the money for 
the drilling of the w^U, as Eoessle agreed to, he would assign the 
lease obtained from Virgin, and go on and complète the work. This 
statement is uneontradicted, and seems to be in accordance with the 
facts and history of this case. When Michaels discovered it was the 
intention of Virgin to forfeit the lease, he had already been subjected 
to considérable expense and outlay in préparations for the drilling of 
the well. He had erected the rig, and put his boiler, machinery, and 
tools on the lease, and contracted for the fuel for flriilg the boiler. 
At this point Michaels f elt that he had to détermine upon some line 
of action to protect himself. He could get nothing satisfactory from 
Learn, Eoessle, or Duffleld. 

It appears from the évidence that there was never any contract 
between Michaels and any of the plaintiffs in this action by which 
he contracted to drill the well. The only thing was what Eoessle 
promised, — that, if he would go on, he would see that ail was right. 
As he failed to make good his promise to Michaels, he (Michaels) evi- 
dently thought he was under no obligation to any of the plaintiffs 
in tliis action; that, in equity and good conscience, he had done ail 
that could be required of him, or that he ought to be expected to do. 
He repudiated any contract or agreement between him and the 
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plaintiffs, other than the partial understanding with Eoessle, which 
understanding Duffield refused to ratifv. Consequeiitly there existed 
no binding agreenient between him and the plaintiffs. No money 
was ever paid to him for any portion of the work duriiig the ])rogress 
of the drilling of the well. ïhis action by both parties woiild seem 
to end ail relation between them and terminate the ageney. if in fact 
any légal relation of that character ever existed. Not only had he re- 
pudiated the contract, and given the plaintiffs notice that he was not 
drilling under it, but after he had taken the lease on the 21st of June, 
1898, and drilled on until he got to the ssnd, he informed the plain- 
tiffs, at that time, that, if they would corne on and settle up with him, 
he would make everything right with tliera. This they did not do. 
No steps were taken by the plaintiffs to eomply with this request of 
Michaels. ï'ailing to reach satisfactory arrangements with the 
plaintiffs, Michaels moved away his rig, engine, and macliinery, and 
informed them that he was at the top of the sand, with but little indi- 
cation of oil. They gave no instructions, and took no steps towards 
settling or adjusting his claim against them, although lie told them 
two or three différent times that he would transfer and assign the 
lease to them if they would reimburse him in any outlay lie had been 
to in drilling the well. Some time in August, after this had trans- 
pired, Michaels again returned to the well, and drilled it in and got 
a good well, when, for the flrst time, the plaintiffs offered to measure 
the well and settle with him. When he had previously made an effort 
to hâve them straighten up matters with him, they declined; but, 
after the well had proven to be a good well, they wanted to settle 
with him, and wanted the well, also. 

In the light of the facts and history of this case, it is apparent to 
my mind that, while Michaels went there under the promise of Roessle 
"to make ail things right," still, after he had notified them repeatedly 
that he would not drill the well under the terms and provisions of 
the Morris contract, nor would he drill it except on the deposit of 
money in some bank where he could get it (neither of which terms 
they complied with), he would be justified in taking steps to protect 
himself, especially after having repudiated the existence of any con- 
tract between them, and having notifled them that he would not drill 
the well any further, as they failed to take any steps to assert their 
rights or claim to the lease. Can it be said that, after the plaintiffs 
in this action had failed and avoided every effort upon the part of 
Michaels to bring them to terms, they should, under the circum- 
stances of this case, be permitted to reap the benefit of the risk he 
took, and of his labor, which resulted in producing a fine oil well? 
I think not. It would seem that the delay upon their part had for 
its object and purpose to procure the drilling of the well, and, if it 
were a failure, to avoid the responsibility of paying for it, but. if it 
proved to be a success, then to claim it, vvithout having expended a 
single penny in the outlay of the well. It seems to me, under the 
review of the facts of this case, and the course pursued by the plain- 
tiffs in this action, that justice requires that the court should hold, 
even if the lease were not forfeited, that they were not entitled to 
hâve the benefit of the labor of Michaels, for the reason that they 
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failed to comply with the terms of Michaels, as they liad, appareutly, 
at least, if not altogether, abandoned their riglits under the lease, 
Michaels had on more than one occasion offered to the plaintiffs in 
this action to turn over the lease that he had secured from Virgin, 
if they would only pay him what he had paid ont for his work for 
drilling the well. If he was an agent of the parties, then this was an 
offer to return what he had received from them; but we must hold, 
under the circumstances of this case, that he did not occupy the rela- 
tion of agent to the parties, and that he had repeatedly repudiated ail 
their propositions to drill the well upon tlieir terms, and thereby 
terminated the agency, if there was ever any such relation exia i;;g 
between them. I reach the conclusion that the agency was te:«-.j- 
nated before the forfeiture of the Learn lease, and before the actual 
drilling of the well commenced, which was not until after the exécu- 
tion of the lease by Virgin to Michaels; and I must further hold that 
the action of Learn, Eoessle, and Duffleld was a mère effort upon their 
part to secure the drilling of this well without becoraing responsible 
to Michaels for the driUing, or, in other words, if the well was a f all- 
ure, Michaels would hâve' to pocket the loss, but, if it proved to be a 
success, then they would come forward and claim the well under the 
Virgin lease. 

The suprême court of the United States, in Oil Co. v. Marbury, held, 
upon f acts somewhat similar to thèse, that : 

"The injustice, tlierefore, is obvious, of permitting one holding the right to 
assert an ownership in property to voluntarily awalt events, and then décide, 
when the danger, which is over, has been at the risk of another, to come in and 
share the profit." 91 U. S. 587--593. 

Such would seem to hâve been the policy of the plaintiffs in this 
case. 

It is a well-settled principle of law that an agent may withdraw 
from the service of his principal at his pleasure, though he might be 
liable in some instances to damages for the violation of a contract, if 
any existed. Bish. Cont. par. 1050. But in this case there was no 
contract between the plaintiffs and Michaels which bound Michaels 
and made him the agent of the plaintiffs, beyond the partial under- 
standing between Eoessle ahd Michaels. But it is an equally weU 
settled principle of law that an agent "may, on account of the prin- 
cipal's wrongful conduct, be justifled in abandoning Lis contract and 
repudiating the agency." Cody v. Eaynaud, 1 Colo. 272; Bishop v. 
Ranney, 59 Vt. 316, 7 Atl. 820; 1 Am. & Eng. Enc. Law (2d Ed.) p. 
1110; Newcomb v. Insurance Oo. (C. C.) 51 Fed. 725. 

I hâve, up to this time, discussed the merits of this c ontrove^sy as 
presented by the évidence in the case; but it is claimed that the plain- 
tiffs forfeited ail their rigbts in the Virgin lease, for the reason that 
they failed to comply strictly with its terms. The évidence in this 
case satisfied me there never existed any contract between Michaels 
and the plaintiffs; that after he entered upon the lease he repudiated 
ail relations existing between them, which ended the agency as 
claimed by the plaintiffs in this action; and, from ail the facts and 
circumstances of the évidence in this case, I am of the opinion that 
Michaels was justiûed in the course that he pursued, the object and 
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purpose of wMch was to protect liiinself fiom damage and loss in 
drilling a well for irresponsible parties, and for tMs reason alone I am 
of the opinion that tlie plaintifts cannot niaintain tliis action. 

The remaining question to be considered in this case by the court 
is whether or not the lease executed by Virgin to Learn on the lOth 
day of March, 1898, became forfeited by reason of tlie fact that Learn, 
or those elaiming under him, failed to comply with its ternis and pro- 
visions. The right of a lessor to déchire a forfaiture for a breach of 
the conditions of a contract of this character is no longer an open 
question. This question is well settled by nuinerous adjudications 
in our state. Ohio, and Pennsvlvania. Gufl'v v. Hukill, 34 \V. Va. 
49, 11 S. E. 754; Hukill v. Guffey, 37 W. Va. 425, 16 S. E. 544; Bett- 
man v. Harness, 42 W. Va. 433, 26 S. E. 271. This court, in the case 
of Gas Co. V. Jennings (G. C.) 84 Fed. 839, was called upon to pass 
upon the question of forfeiture, and the ruling in that case sustains 
the doctrine I hâve announced in this case, l'y the ternis of this con- 
tract the lessee was to pay to the lessor .f25 in cash, and to drill a 
well to completion within CO days from its date; and, upon a failure 
to complète the well within the time specitied, lie was to pay $10 
monthly rental for each and every month until the well was complet- 
ed. By the terms of the lease, if the well was not commenced within 
30 days from its date, |10 extra was to be paid by the lessee to the 
lessor for the second month, ending the ICth day of May. From the 
16th day of May to the 16th day of June there would be flO due, and 
from the 16th day of June to the lOth day of July there would be 
$10 due, making in ail |30 rental money. Tlie évidence discloses that 
Virgin called upon Learn after the 30 days had expired, in April, and 
asked him to pay the |10 extra called for by the lease; and after re- 
peated efforts he finally, in the early part of May, got .f 10, which was 
ail of the rental money he ever received before the forfeiture. By 
the plain terms and provisions of the lease, he was entitled to the rent 
of f 10 per month for each month's delay in completing a well. This 
provision of the lease was not complied with, and on the 21st day of 
June, 1898, Virgin declared a forfeiture of the lease to I.£arn for the 
reason that he had not proceeded to drill the well, as required by its 
terms, and no steps upon the part of the lessee or those elaiming under 
him were taken to comply with the terms and provisions of the lease 
for the payment of rentals due. For this reason, as well as for a fail- 
ure to comply with other provisions of the lease, Virgin declared a for- 
feiture. It is claimed, however, that he waived a forfeiture by accept- 
ing a check, because it is written upon the face of the check that it 
was for the rent for the month from June 16th to July lOth. If that 
was a waiver, it was only for the failure to pay promptly the money 
for that month's rent, and was not a waiver for the preceding rentals, 
due on May 16th and June 16th. If the clieck had been for the full 
aniount of the rentals due, although given long subséquent to the 
time when the rentals fell due, and tlie lessor had accepted it, I sliould 
hold that that was a waiver of the forfeiture of the lease for failing 
to pay the rentals. But such is not the fact. There were but two 
rentals paid, and those paj'ments did not operate to release the 
87 F.— 53 
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lessee f rom a f orf eiture of ail the conditions of the lease that required 
him to pay the full montlily rentals. 

For the reasons assigned, I am of the opinion that the bill shonld 
be dismissed; but, before dismissing it, a référence will be had to a 
commissioner, requiring the receiver to settle up his accounts, and 
directing him to tnrn the property over to tbe défendant Michaels 
and those claiming under him. 



GADD V. EQUITABLE LIFE ASSUR. SOC. 

(Circuit Court, S. D. New York. November 22, 1899.) 

roNTiNB Life Insurance Policy — Construction— IIethod ci Computing 

DiVIDENDS. 

Where a life policy Issued under a tontine savlngs fund plan provided 
tliat ail surplus or profits derived from such poLicies of tlie same class 
as sliould not be in force at tlie date of tlie completion of tlie tontine 
dividend period sliould be apportioned equitably among those completing 
such period, and that the holder, provided the policy was then in force, 
mijrht, at his élection, withdraw in cash, in addition to Its share of the 
aceumulated reserve, the surplus "apportioned by the soeiety" to such 
policy, the action of the soeiety in making such apportionment cannot be 
reviewed by the courts, unless fraud or irregularity in its procédure is 
shown. 

Arthur S. Luria and Ealph J. Moses, for plaintiff, 

William B. Hornblower and Charles B. Alexander, for défendant. 

WHEELEK, District Judge. The policy in question was made 
subject to provisions as a part of the contract: 

(1) That this policy is issued under the tontine savings fund plan, the par- 
ticulars of which are as foUows: (2) That the tontine dividend period for this 
policy shall be completed on the 15th .day of May in the year eighteèn hiin- 
dred and ninety-nine. (4) Tha,t ail surplus or profits derived from such poli- 
eles on the tontine savings fund assurance plan as shall not be in force at 
the date of the completion of their respective tontine dividend periods shall 
be apportioned equitably among such policies as shall complète their tontine 
dividend periods. (5) That upon the completion of the fontiîne dividend pe- 
riod on May 15, 1899, provided this policy shall not hâve been terminated 
previously by lapse or death, the said George Gadd shall hâve the option 
either: , First, to withdraw ia cash this poliey's entire share of the assets,— 
i. e. the aceumulated réserve, which shall be seventeen hundred and eleven 
and ''/loo dollars,— and, in addition theretoi the surplus apportioned by this 
Society to this policy. '. " 

The complaint allèges that the défendant represented as an in- 
ducement to taking the policy that: 

"Tontine savings fund policies are policies in which the excess of the pre- 
miums recelved over the claims by death and expenses remains with the So- 
ciety for ten or more .years, to be aceumulated for the sole beneiit of the sur- 
viving memhers, among -whom it îs to be divided exclusively at the end of 
the stipulated time." "(IB) That the total amount apportioned by the défend- 
ant to the plaintilî's policy is ifl,711.77 for reserve and $847.08 as alleged 
portion of surplus, while the actual results sliown by substitution of the actual 
expérience of the company shows that, in addition to tlie reserve of $1,711.77, 
there had been actually earned by plaintiff's policy, as its portion of lapses, 
interest, etc.. set forth in the preceding tahular statement, the further siim 
of $2,045.40 from thèse sources alone." "(18) That the défendant has violated 
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its contact with plaintiff, in that it bas failed and refused to, equitably or 
otherwise, apportion to the tontine savings fund class ail tlie profits accru- 
ing to said class, but bas arbitrarlly withlieM over two-thirds of said profits, 
and apportioned the residue only in such manner tliat the plaintiff is deprived 
of the beneflts of lapses occurring in the last year over an assumed rate of 
lapses which is less than the actual amount. (19) Plaintiff bas demanded of 
the défendant that it eoniply with its contract to equitably apportion ail the 
surplus, but the défendant, instead thereof, has only apportioned $847.08, while 
the true amount exceeds $2,045.40, (20) Plaintiff' elects to withdraw bis entire 
share of the assets of the défendant, and bas so notified tbe défendant, but the 
défendant refuses to pay plaintiff any sum in excess of $2,558.8.5, while the 
sum actually due the plaintiff exceeds $8,757.17, to plaintiff's damage $5,(X)0. 
Wherefore plaintiff deniands judgment for the sum of flve thousand ($5,000) 
dollars, with interest from May 25, 1899, together with the costs of this action." 

Thus this action appears to be brought for the breach of an 
agre«ment that ail the surplus derived from this class of policies 
should be apportioned equitably among this and other policies that 
had completed their tontine dividend periods, and that the plain- 
tiff might withdraw, in addition to the aecumulated reserve, the 
surplus apportioned by the défendant to this policy. The princi- 
pal question is whether the plaintiff can in this action recover dam- 
ages ot the défendant for not including in the division ail that may 
be shown to be such surplus. The ultimate agreement as to the 
amount he should hâve the right to withdraw, in addition to the 
aecumulated reserve, was the surplus apportioned by the défend- 
ant to the policy. In Greef v. Assurance Soc, decided by the state 
court of appeals October 3d (N. Y.) 54 N. E. 712, the agreement 
there appears to hâve been that the policy, du ring its continuance, 
should be entitled to participate in the distribution of the surplus 
of this Society by way of increase to the amount insured according 
to such principles and methods as might from time to time be 
adopted by the society for such distribution ; and the complaint de- 
murred to appears to hâve alleged that, according to the principles 
and methods adopted, there was a surplus applicable to the policy 
which would make the sum distributed to it |7,087.38 greater; but 
the demurrer was sustained. In Eailroad Co. v. Nickals, 119 TJ. 
S. 296, 7 Sup. et. 209, 30 L. Ed. 363, there was to be a noncumu- 
lative dividend of 6 per cent, on preferred stock, in préférence to 
any on common stock dépendent on the profits of each particular 
3'ear as declared by the board of directors, who declared in their 
report for one year "a net profit from the opérations of the year of 
$1,790,620.71," but they declared no dividend on the preferred stock, 
and the preferred stockholders were held not entitled to share in 
thèse proflts. The principles .of those cases appear to cover this, 
and to show that the action of the body agreed upon in ascertain- 
ing the surplus cannot be reviewed in an action to recover the dis- 
tributive share without showing fraud or irregularity in its pro- 
cédure. While the complaint only allèges a refusai to pay any sum 
in excess of |2,558.85, as it sets up that the sum actually due ex- 
ceeds $3,757.17, with an ad damnum of f5,0O0, the whole sum ap- 
pears to be sued for, and a judgment for the défendant on this com- 
plaint might be a bar to the whole. In this view the demurrer 
must be overruled as to this undisputed amount, but it should be 
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without préjudice to a motion for leave to bring the money into 
court for the plaintiff, and hâve the demurrer sustained. Demur- 
rer overruled as to undisputed sum of |2,558.85, without préjudice 
to motion for bringing that sum into court, and having demurrer 
sustained. . 



MILLER V. FIDELITY & CASUALTY CO. 

(Circuit Court, S. D. New ïorli. Novemter 22, 1899.) 

Accident Insurance — Action for Dkath of Insured— Construction dp Pol- 

ICY. 

UnAer a policy insuring tlie holder against "lioclily injuries sustained 
througli external, violent, and accidentai means," but excepting "injuries, 
fatal or otherwise, resulting from poison or anythiug aecidentally or oth- 
erwlse taken, adminlstered, absorlâed, or inlialed, * * * or any dis- 
ease or bodily inflrmity," and providing for the payment to his légal rep- 
résentatives of the full amount of the policy in case of death resulting 
within 90 days from any of the injuries insured against, independently 
of ail other causes, a complaint states a cause of action whieh allèges 
that the insured sustained bodily injuries by svFallowing certain hard, 
pointed, and résistent substances of food, which aecidentally, by reason 
of the weakened condition of his intestinal tisgues, caused by an illness 
from whieh he had otherwise recovered. and which weakened condition 
was unknown to him. so perforated and wounded his intestinal canal as 
to cause his death within 90 days 

This is an action at law on an accident insurance policy to re- 
cover for the death of the insured. On demurrer to complaint. 

E. Spencer Miller, for plaintiff. 
S. Sidney Carrere, for défendant. 

WHEELER, District Judge. The policy in question runs that 
the défendant — 

"Does hereby Insure Hobart Miller, residing in Coeburn, county of Wise, and 
State of Virginia, by occupation lawyer, classifled by the company as A spécial, 
for the term of 12 months," "in the amount of flve thousand dollars, principal 
sum," "against bodily injuries sustained through external, violent, and acci- 
dentai means, as foUows: If death shall resuit within ninety days from such 
injuries, independently of ail other causes, the company' will pay the principal 
sum of this policy to the légal représentatives of the assured." "This insur- 
ance does not eover disappearances; nor war risk; nor voluntary exposure 
to unnecessary danger; nor injuries, fatal or otherwise, resulting from poison 
or anything aecidentally or otherwise taken, adminlstered, absorbed, or in- 
haled, nor Injuries fatal or otherwise received while or in conséquence of hav- 
ing been under the influence of, or affected by, nor resulting directly or indi- 
rectly from, intoxieants, anœsthetics, nàrcotics, sunstroke, freezing, vertigo, 
sleepwalking, flts, hernia, or any disease or bodily inflrmity." 

The complaint allèges that the policy was in full force and effect 
on the Ist day of July, 1898, and: 

"Fourth. That on the Ist day of July, 1898, at Ooeburn, Wise county, Vir- 
ginia, said Hobart Miller aecidentally sustained bodily injuries by swallowing 
certain hard, pointed, and résistant substances of food, which substances 
aecidentally, by reason of the force and manner with which they came in 
contact with the Intestinal tissue of the said Hobart Miller, and aecidentally, 
by reason of a weakened condition of the said tissue, caused by illness from 
Which the said Hobart Miller otherwise had recovered, of which weakened 
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condition the said Hobart Miller had no knowledge, se pertorated and woimded 
bis intestinal canal as to cause liis death at said Coeburn within ninety daj'S 
after the receipt of the injuries aforesaid, to wit, on the llth day of July, 1898." 

The hard, pointed, and résistant substances of food appear from 
the allégations to hâve been external, violent, and accidentai 
means, for they originated outside of the body, and were acciden- 
tally violent, although the accidentai effect took place within. The 
insurance is not, by the flrst clause quoted, limited to an external 
efCect, nor to one beginning at the surface. The accidentai opéra- 
tion of external means raay be wholly internai. Thèse substances 
of food were neither administered, absorbed, nor inhaled, within 
the meaning of the second clause quoted; but injuries "from poison 
or anything accidentally or otherwise taken" are excluded. The 
food was eaten, and not taken, in the seuse that it might be acci- 
dentally or otherwise injuriously done. It was merely placed 
where it accidentally caused the injury. A bomb taken into the 
liand of a person, and accidentally exploded there, causing fatal 
injuries, would not be said to be "taken" within the meaning of 
this clause; and still it would be taken into the place where it 
could cause the injury, as this food was. If an accident that per- 
sons of ordinary strength would withstand should kill a weak 
person, or a person of otherwise ordinary strength at a weak place, 
the accident, and not the weakness, would be said to hâve killed. 
Although the weakness should hâve been left by disease, the malady 
would not be said to hâve killed, but the accident would. This is 
what this allégation of the cause of death seems to amount to. 
The illness had gone, leaving only weakness at the place where 
the accident took effect. The question now is not whether the al- 
légations can probably be proved, but whether, if proved as made, 
they will make out a case. It is now considered that they would. 
Demurrer overruled. 



TEXAS & P. RY. CO. v. HUMBLE. 

(Circuit Court of Appeals, Eighth Circuit. November G, 18O0.) 

No. 1,223. 

1. Parties — Action by Marbied Womaî,-. 

A married woman suing in a fédéral court for a personal injury, in a 
State by whose laws she is permitted to maintain such action In her own 
name, cannot be compelled to join her husband as plaintiiï. 

3. CONTINUANCE — ABSENT WlTKESS— AVOIDAKCB BY ADMr.SSION. 

It is not error for a fédéral court in an action at law to deny a motion 
for contlnuance on account of the absence of a witness. where tlie adverse 
party admits, in aecordance with a state statute, that the witness, if prés- 
ent, would testify as stated in tlie application. 

3. Review ox Appbal — Matters of Disciîetion. 

The action of a trial court in donying a motion for eontinuance cannot be 
reviewed on appeal or writ of error. 

4. Cakrieks — Ikjuuy to Passenger at Station — Action. 

Where plaintiff was iujured l)y reason of a détective chair in the waiting 
room of defendant's railroad station, and tliere wiis évidence tending to 
show that the chair had been détective for soine time, and that défend- 
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ant's agent had been notified of the fact, the question of defendaût's négli- 
gence in not repairing or removing It was one for tlae jury. 

5. Torts — Laws Governing Right op Rbcovbbt. 

An action by a married woman for a Personal injury, brought In tlie 
State where the injury occurred, is govemed by tlie laws of sucli state 
as to the right of recovery and the damages recoverable, regardless of the 
place of plaintiff's domicile. 

6. Mauried Wombn — Damages for Personal Injury— Loss of Barning Ca- 

PACITY. 

Under the statutes of Arkansas, which provide that property acquired by 
a married woman by her trade, business, labor, or services carried on or 
performed on her sole or separate account shall remain her ovrn, free 
from any claim of her husband, and virhich also authorize her to malntain 
an action in her ovra name for an Injury to her person, a married woman, 
in an action for a Personal injury, may recover damages for the impair- 
ment of her earning capacity due to the Injury, 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Emma Humble, the défendant in error, brought this action against the 
Texas & Pacific Railway Company, the plalntifC in error, to recover compensa- 
tion for certain personal injuries which she sustained in the défendant' s waitlng 
room or station at Texarkana, Ark., on April 9, 1898, while she was waitlng 
to beeome a passenger on one of the defendant'a trains. She attempted to take 
a seat in said waitlng room in one of the chairs that had been provlded for the 
use of passengers, but, owlng to a defect In the chair, the bottom gave way, 
causlng her to fall through the chair, and to beeome wedged therein untll 
she was extrlcated. As a resuit of the accident, the plalntlfC sustained serions 
internai injuries, which, as she elalmed, and as the évidence tended to show, 
had permanently Impaired her health and strength, and lessened her capacity 
to labor, besides compelling her to wear a truss to counteract the efCects of a 
rupture. A judgment was recovered by the plaintlff in the lower court, which 
bas been brought before this court for review on a writ of error. 

F. H. Prendergast (T. J. Freeman, on the brlef), for plaintiff in 
error. 

Oscar D. Scott (Paul Jones and S. S. Solinsky, on the brief), for de- 
fendant in error. 

Before OALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, af ter stating the case as above, delivered 
the opinion of the coart. 

At the commencement of the trial in the lower court, the défendant 
Company asked that court to require the plaintiff's husband to be 
made a party plaintiff, assigning as a reason for such motion that, if 
the plaintiff could recover for the injuries complained of, then her 
husband could also recover, and that it was désirable that he should 
be joined, to the end that ail claims might be settled in one suit. The 
motion was denied, and an exception was saved. We perceive no 
merit whatever in this exception, as the suit was by the wife to recover 
for certain personal injuries which she had sustained, and as the laws 
of Arkansas, where the suit was brought, expressly provide (Sand. 
& H. Dig. Ark. § 5641) that a married woman "may maintain an ac- 
tion in her own name • • ♦ for any injury to her person, charac- 
ter, or property." This statute is applicable to suits commenced in 
the fédéral courts as well as to suits brought in the courts of the state. 
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Association v. Smitli, 1 U. S. App. 270, 275, 4 C. C. A. 8, 56 Fed. 141. 
]iesides, as this action was originally instituted in a state court and 
was reniGved tlierefrom to tlie fédéral court at the instance of tlie 
défendant, it could not by sucli removal deprive the plaintifl of tlie 
riglit secured to lier by local laws to proseeute the suit in her own 
name for her own benefit. Eev. St. U. S. § 721. 

Wlien the case was called for trial, the défendant Company, in addi- 
tion to the ahove motion, also applied for a contimiance; but as the 
plaintiff's attorney took advantage of the provisions of the Arkansas 
statute (Sand. & H. Dig. Ark. § 5797), and admitted tliat the absent 
witness, if présent, would testify to the facts stated in the defend- 
anfs apijlieation for a continuauce, tlie motion was overruled. There 
was no error in such action. The trial court properly exercised its 
discretionary power. Besides, error cannot be assigned on appeal or 
writ of error on account of such discretionary action by the trial 
judge, as this court and other fédéral courts hâve repeatedlv decided. 
Davis V. Patrick, 12 TJ. S. App. 629, ^5, 6 O. C. A. 632, 57 Fed. 909; 
Manufacturing Co. v. Hess {C. C. A.) 98 Fed. 56. 

Complaint is next made of tlie refusai of the trial court to give two 
instructions which were asked by the défendant. Thèse instructions 
were as follows: 

"(1) In this case the plaintifl: cannot recover, because tlie évidence shows 
that the acts of some malicioiis boys, for whose aets defenJant is not liable, 
caused the plaintiff to sit in a seat that hnd not been prepared for her, nor for 
other passengers. and thereby to receive the injuries she did." 

"(5) If you believe the seat in question was ont of order by rcason of Uie 
perforated bottom being ont or lianging down, and that its condition was ap- 
parent to any person about to sit down on it, and you further believe that 
some boys, not in the employ of défendant, and without défendant'» knowledge 
or consent, wcnt, a short time before the accident, and flxed tl>e perforated 
bottom into the frame of the seat so that it would appear to be in good condi- 
tion, and this was done for the purpose of decelving persons and malving them 
believe the seat was in good condition, and the plaintiif was deceived by its 
then appearance, and Induced to sit in the seat by reason of bplng thus deceived, 
then the défendant would not be liable." 

The first of thèse instructions was properly denied, because it as- 
sumed that an act comuiitted by some misehievous boys was the prox- 
iiiiate cause of the injury, without subraitting that issue to the arbit- 
rament of the jury. The only évidence contained in the record which 
tended to afford a basis for the foregoing instructions was the testi- 
mony of one witness to the efîect that the chair in question had been 
ont of repair for some time, and that certain small boys on some 
previous occasions had flxed the seat so as to inake it appear ail right, 
and then induced their unwary playmates to sit down in it and receive 
a fall. There was no évidence, so far as we are abte to discover, 
which would hâve warranted the court in instructing the jury aa a 
matter of law, as it was asked to do in the flrst of the above instruc- 
tions, that tlie fall of which the plaintiff complained was induced by 
the malicious act of a stranger, rather than by the negleet of the 
défendant conij)any. There was abundant évidence to the effect that 
the chair had been ont of repair in the waiting room for a long time; 
that it was in such a condition as to prove a tnip for the unwary; and 
that the station inaster had been notified of its condition, and had 
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taken no steps to remove it or to hâve it repaired. In view of tliis 
testimony, it is manifest that the flrst instruction should not hâve 
been given. 

The other instruction was also erroneous, in that it assumed that 
there was some évidence before the jury tending to sliow tliat the 
bottom of the chair was out or hanging down, and that the defect 
therein was obvions to every one when the phiintiiï attempted to sit 
down. We flnd no évidence to that eiîect, but, on the contrary, we do 
find testimony which tended to show that it appeared to be in a suit- 
able condition at the time of the accident. Besidôs, the instruction 
utterly ignored an obligation which rested on the défendant company 
either to remove the chair from its waiting room or caiise it to be 
repaired when it had notice of the defect therein and the tricks which 
boys were in the habit of playing on each other. It was the province 
of the jury to décide whether the défendant was not guilty of some 
négligence, directly contributing to the injury which the plaintiff 
sustained, in permitting the chair to reraain for a long time in its 
waiting room with Icnowledge of its condition and the use that was 
being made of it by boys to deceive unsuspecting perscns. In view of 
the testimony in the case and the form of the instiniction, it was 
clearly erroneous and properly refused. 

The next and most important question in the case is whether 
the trial court erred in instructing the jury that, if the flnding 
was for the plaintiff, they might, in assessing the plaintiff's dam- 
ages, "take into considération her âge and earning capacity before 
and after the injury was received, as shown by the proofs." This 
direction is said to hâve been wrong, because the plaintiff was 
thereby allowed to recover for a loss of her earning capacity, which 
was an injury, as it is claimed, on account of which the husband 
alone is entitled to demand compensation. It is further said that 
the husband was especially entitled to recover for the loss of the 
wife's earning capacity in the case at bar, because he had taken 
up his abode in the state of Louisiana shortly prior to the accident, 
under whosé laws a claim for damages for an injury to the wife 
is community property, which must be sued for by the husband 
and the wife. The plaintiff in the case at bar, as the évidence 
shows, had resided in the state of Arkansas, where she was hurt, 
for more than 10 years prior to the injury, but she was on her way 
to Shreveport, La., to join her husband, when the injury was sus- 
tained. Now, assuming it to be true, although the fact was not 
pleaded, that the plaintiff's husband had taken up his abode in 
the state of Louisiana shortly before the accident, and that the 
laws of that state make the damages claimed community property, 
and entitle the husband to join in a suit for their recovery in that 
state, the inquiry arises whether by virtue of thèse facts the plain- 
tiff's rights, when she sued in the state of Arkansas for an injury 
there sustained, differed in any respect from those of a married 
woman domiciled in that state. We think that this question 
should be answered in the négative. The laws of Louisiana cannot 
be allowed to hâve any extraterritorial effect in a case of this 
character. It was compétent for the législature of the state of 
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Arkansas to détermine, as it has done, by whom a suit may be 
brought for personal injuries sustained by a married woman, and 
the législative direction on tliat subject must be observed in ail 
suits which are comnienced in that state. It was equally compé- 
tent for tlie législature to enlarge tlie rights of married women 
se as to work a change in the kind and amount of damages recov- 
erable by them on account of personal injuries sustained within 
the state; and such laws, when enacted, necessarily inured to the 
benefit of every married woman who subsequently sued in the 
courts of the state for personal injuries there sustained. It some- 
times happens that the measure of damages for the same wrong 
is not the same in one jurisdiction as in another; but it has never 
been supposed that thé courts of one state, when appealed to for 
relief by a nonresident, are bound to apply the rule for the ad- 
measurement of damages which prevails in the nonresideut's place 
of abode if it differs from their own. It is clear that the rule 
in vogue in another jurisdiction ought not to be applied when, 
as in the case at bar, the tort was committed, not in the foreign 
jurisdiction, but within the state whose courts are asked to atîord 
redress for the alleged wrong. In short, the laws of a state, 
whether statutory or the resuit of judicial décision thereon, should 
hâve a uniform opération throughout the Htate, whether the pro- 
tection thereof is sought by a citizen or a stranger; and this prin- 
ciple should be enforced especially in actions to obtain redress 
for an injury to the person, cbaracter, or réputation of the plaintif! 
committed within the state. The same damages should be awarded 
for the wrong, whether the action is by a citizen of the state or 
a nonresident, since, by appealing for relief in an action that is 
transitory and may be brought anywhere, the plaintiff necessarily 
elects to take that measure of relief which the chosen forum affords 
to its own citizens, and becomea subject alike to the advantages 
and disadvantages which ensue from his choice of a forum. 

It results from what has been said that the substantial question 
in the case is whether, under the laws of Arkansas, a married 
woman, when suing for a personal injury there sustained, is en- 
titled to recover as a part of her damages for a loss of earning 
capacity incident to the injury. The statutes of that state p,ro- 
vide, as heretofore shown, that she may maintain a suit in her 
own name for an injury to her person, character, or property. 
They further provide, in substance (Sand. & H. Dig. Ark. §§ 4940, 
4945), tlmt both the personal and real property of the wife, acquired 
either before or after her marriage, sliall be and remain her sepa- 
rate estate and proi)erty, and may be disposed of as if she were 
a feme sole. ïhey also déclare that pro^jcrty of ail kinds which 
comes to a married woman by gift, bequest, or descent, and that 
which she acquires by lier trade, business, labor, or services car- 
ried on or performed on her sole or separate account, and the 
rents, issues, and proceeds of ail such property, shall remain her 
own, and may be used, invested, and disposed of by her as she 
deems best, free from the control of lier husband and without 
liability for his debts. Herein is found a clear authority, hy in- 
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ference, for a married woman to engage in trade or in any business 
which she may elect to pursue, the same as a feme sole, and to 
àold whatever property she may thus acquire as her own, free 
from the control or interférence of her husband. The question 
does not appear to hâve been decided by the local courts whether, 
in view of the af oresaid statute, a married woman suing l'or a 
Personal injury in the state of Arkansas may lay claim to com- 
pensation for a loss of earning capacity; but it seenis to us to 
follow logically from the authority given to her to carry on any 
business as a feme sole, and to appropriate the proceeds of her 
labor, that a loss of earning capacity incident to a personal injury 
is a loss for which a married woman is entitled to demand rea- 
sonable compensation from the wrongdoer. As she is entitled to 
enjoy the fruits of her own labor without participation by the 
husband, a wrongful or négligent act which lessens her capacity 
to labor inflicts a loss on account of which she should be entitled 
to recover, as well as for the pain and suiïering which was occa- 
sioned by the injury. The précise question hère involved has 
recently undergone judicial considération in the state of Massa- 
chusetts, whose laws concerning the rights of married women 
are substantially the same as in the state of Arkansas. Harmon 
V. Railroad Co., 165 Mass. 100, 104, 42 N. E. 505. It was there 
held, in substance, that the right conferred on married women by 
the statutes of that state to engage in trade and business on their 
own account, and to enjoy the fruits of their own labor, is incon- 
sistent with the theory that a married woman"s capacity to labor 
belongs exclusively to her husband, and, as a corollary from that 
proposition, it was decided that, in an action by a wife for personal 
injuries, the jury were entitled to consider to what extent, if any, 
the injury sustained had impaired her capacity to labor. The 
suprême court of Montana appears to hâve adopted a similar view 
in Hamilton v. Railway Co., 17 Mont. 334, 42 Pac. 860, and 43 Tac. 
713. See, also, Jordan v. Railroad Co., 138 Mass. 425. Moreover, 
in the case at bar, there was évidence which showed that before 
the plaintiff was injured she had been engaged for several years 
in running a hôtel and boarding house, which occupation was 
pursued as her sole and separate business. There was further 
testimony to the effect that she had discontinued the business 
aforesaid shortly prior to the accident, owing to a temporary ill- 
ness, and had not been engaged in any business since then, owing 
to her enfeebled condition, which had incapacitated her from doing 
any work except such as oould be done while she was sitting down. 
In view of what has been said, we are of opinion that no error 
was committed by the trial judge in permitting the jury to con- 
sider the plaintiff's earning capacity before and after the accident, 
for the purpose of arriving at a just assessment of the daumges. 
She was entitled to some allowançe on this account, if the proof 
showed that her capacity to labor had been impaired by tlie in- 
juries which she had received, since it cannot be mainfained, under 
such laws as prevail in the state of Arkansas, that a wife's capacity 
to labor is the exclusive property of her husband. It is certain 
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that no such doctrine ougiit to be tolerated in a case where it 
appeai's that previous to the injui'y tlie wife had carried on business 
in her own name and for lier own benefit. Findiug no error in 
the record, the judgment below is hereby aiïirmed. 

SANBORX, Circuit Judge (dissenting). The question presented 
in this case has been the subject of much dis<:ussion and of con- 
fiicting décisions, but, under the statutes of Arkansas, the logical 
resuit seeins to me to be that the husband niay, and the wife 
cannot, recover for the loss of the wife's services, or for her dimin- 
ished capacity to labor, which is the sanie thing. The husband 
is still the head of the farnily in Arkansas. He is liable for the 
support of the family, and lawfully entitled to services from his 
wife in that regard, and he necessarily loses through the impair- 
ment of her capacity to labor. The authorities cited in the major- 
ity opinion seem to rest on a supposed distinction between loss of 
service and diminution of the capacity to labor, and to hold that 
the husband mav recover for the former and the wife for the 
latter (HamiltonN-. Railwav Co., 17 Mont 334, 42 Pac. 860, and 
43 Pac. 713; Harmon v. Kailroad Oo. [Mass.] 42 N. PI 505; Jordan 
V. Railroad Co., 138 Mass. 425), but there is and can be no practical 
distinction betwe<m them. The loss of service is the measure of 
the impairment of capacity and the proof of it, and to permit the 
husband to recîover for the loss of service, and the wife for im- 
pairment of capacity to render it, is to allow two recoveries for 
the same damages. We hâve already held that, under the Ar- 
kansas statutes, the husband may recover for the destruction of 
the wife's capacitv to labor and the loss of her service resulting 
therefrom. Railway Co. v, Henson, 7 C. C. A. 349, 58 Fed. 531, 
533. To my mind, this was to hold that the wife could not recover 
for them, and I think that this is the true rule, and that it is in 
accord with the weipht of authoritv. Railwav Co. v. Stone (Kan.. 
Sup.) 37 Pac. 1015: Blaechinska v.' Howard Mission ÇS. Y.) 29 X 
E. 755, 15 L. R. A. 215; Filer v. Railroad Co., 49 N. Y. 47; Tuttle 
V. Railroad Co.. 42 lowa, 518, 521. My conclusion is that her earn- 
ing capacity was not a proper élément of the damages of the 
married woman in this case, and that the judgment ought to be 
reversed for that reason. 



COLORADO SPRINGS CO. v. AMERICAN PT'B. CO. 
(Circuit Court of App«als, Eighth Circuit. October 80, 1899.) 
No. 1,210. 
Corporations— Validit Y of TERiirToniAi, iNcop.PonATiON Act— Statute of 

COI.OKADO. 

ïlie amenclment to tlio .ceneral incorporation act of tlie territory of 
Colorado adopted in 1870 (Si;ss. Laws 1870. p. 49). autlioi'izing the organ- 
ization of corporations "for tlie i)iirpose of alding, encouraging, and in- 
dueiug immigration to this territory," and providing that siieh corporations 
shoiilâ liave power to purchase, liold. and S6'll lands, towu lots, and other 
property, cannot lj« held invalid, as in execss of the powers conferred on 
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terri tories by congress, In view of Act June 10, 1872 (17 Stat. 390), In 
broad terms ratifying and contirming such territorial acts. 
a. Same — PowKRs — Validitt oï Conteacts. 

A corporation organized under such act, and autliorized by Its articles 
of incorporation to buy, hold, and sell lands, town lots, and minerai 
springs, to improve such property, build hôtels and bath houses, and con- 
struct irrigation canals and ditches, had implied power to malie contracts 
for printed, matter or views of scenery ealcuiated and intended to beneflt 
the corporation by advertising the locality wliere its lands and springs 
are situated, and to induce immigration into the terri tory or state,— tbat 
being the principal purpose of the législature in granting to corporations 
organized under the act such extensive powers; aud it cannot repudiate 
contracts so made on the ground that for a number of years previously it 
had net exercised such power, so long as it retains and exercises the other 
powers conferred by its charter. 

3. Samk. 

A corporation making a contract which is within its charter powers for 
one purpose cannot avoid llability thereon on the ground that it was made 
for another and unauthorlzed purpose, unless it shows that the other 
party to the contract had knowledge of such fact. 

4. Same— Apparent Authority of Officer. 

Where there was évidence that the person who w.is secretary and treas- 
nrer of a corporation, and one of its four direetors, had been in charge of 
its office for a number of years, and had during such time transacted ail its 
current business, making contracts and sales and leases of Its lànds, Con- 
sulting the other direetors only when he deemed it necessaiy, aud being 
in fact the only person whO' represented the corporation in its dealings 
with third persons, such évidence justlfled the submission to the jury of the 
question whether he had, been vested with such apparent , authority that 
the corporation would be bound by a contract made by him in its behalf, 
and which was within Its charter powers, although he did not possess 
such authority under the by-laws, or by virtue of his oftice. 

5. Same— Notice of Officer' s Want of Authority. 

A corporation in whose behalf a written contract has been executed 
by one of its ofHcers, who had apparent, but not actual, authority to bind 
the corporation thereby, when sued on such contract, is entitled to show 
by paroi that plaintiff's agent, who negotiated the contract, was notified 
by such officer that he had no authority to sign it in behalf of the company. 

6. Same— Implied Power. 

To sustain an act done by a private corporation as a valid exercise of 
corporate power, it is only necessary, where the act is not challenged by 
the State, to show that the act in question was not prohibited by the com- 
pany's charter, and that it had a natural and reasonable tendency to aid 
In the accomplishment of one or more of the objects for which the corpora- 
tion was created. 

7. Same — Stockholdbrs— Contract— Ratification. 

When, by statute, the power to transact the corporate business is vested 
in direetors, stockholders can neither make nor ratlfy contracts for and in 
behalf of the corporation, unless such action is taken at a meeting where 
ail of the stockholders are présent or are represented. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Thls action is founded upon three contracts between the American Publish- 
ing Company, the défendant In error, hereafter termed the "Publishing Com- 
pany," and the Colorado Springs Company, the plaintiff in error, hereafter 
termed the "Springs Company." In the lower court the position of the parties 
was reversed, the suit having been brought by the Publishing Company as 
plaintiff against the Springs Company as défendant to recover damages for an 
alleged failure of the Springs Company to keep and perform the aforesaid con- 
tracts. The first of thèse contracts was in the form of a proposai, dated June 
27, 1880, whereby the Publishing Company offered to furnish 2Q,000 copies 
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of a bird's-eye view o( the city of Pueblo, "embodying your real-estatc interests 
and the north side real estate prominently" at 25 cents apiece. The proposai 
was addressed to "George H. Parsons, Esq., Sec'y and Treas. Col. Springs, 
Colorado," aud at the foot thereof was indorsed as foUows: "Approved. Geo. 
H. Parsons." The second contract was likewise in the form of a proposai, 
dated June 28, 1S89, whereby the Pnblishing Company proposed to finish a 
sketch and lithograph of "Pike's Peak Panorama, embodying such changes as 
suggested on sketch submitted to you," and to furnish 50,000 copies of said 
view on chromo plate paper, executed In first-class style, after proofs were sub- 
mitted, at 75 cents apiece. By this proposai the Publishing Company also 
ofCered to send reliable canvassers to canvass for the Sprlngs Company for the 
sale of the panorama, for which a commission was to be paid canvassers of 
'25 per cent, on ail wholesale éditions aud 50 per cent, on ail retail sales which 
niight be made by canvassers in Colorado Springs, Manitou, Colorado City, 
and Denver. This proposai was addressed to "Geo. H. Parsons, Esq., Sec'y, 
Colorado Springs Co., Oolo.," and was indorsed at the foot thereof as foUows: 
"Ajiproved, Geo. H. Parsons, Sec'y." The third contract was a formai agree- 
nient. dated March 7, 1890, whereby the Publishing Company on its part agreed 
to pnbîish a souvenir for the World's Fair to be held in America in 1892 or 1893, 
containing the view of Pike's Peak Panorama in reduced form, in the same 
•style as the large panoramic view, and to furnish the Springs Company an 
édition of 50,000 copies of said souvenir at least six mpnths before the World's 
Fair was held at the price of $3.75 per copy. The Publishing Company also 
agreed to furnish to the Springs Company a large amouut of stationery, con- 
s:.<liug of letter heads, letters, note heads, bills, business cards, and envelopes, 
Uaviug engraved thereon a vignette of the "Pike's Peak Panorama." The 
contract price of the souvenirs, one-third of which was to be paid when proofs 
were submitted. was !|;187,500, and the contract piiee for the stationery and 
vignette was $6,150. The third contract was signed by George H. Parsons 
individually, aud in behalf of the Springs Company as foUows: "Colorado 
Sjjrings Company, by Geo. H. Parsons." The complaint which was flled by 
the l'ublishing Company alleged a breach of the tbree contracts by the Springs 
Company, and claimed damages on account thereof in the sum of $171,915. 
ïhe three contracts mentioned above were declared upon iu three différent 
counts. The jury fonnd in favor of the Publishing Company on each of said 
counts, but no damages were assessed for the alleged breach of the first and 
second agreements, which were executed, respectively, on June 27 and .Tune 28, 
1889. Damages were awarded by the jury for the breach of the third agree- 
ment, dated March 7, 1890, in the sum of $32,52.5, for which amount a judgmeut 
was subseqiiently entered in favor of the Publishing Company. To reverse 
such judgment the record has been removed to this court by a writ of error. 

John M. Waldron and John S. Macbeth, for plaintiff in error. 
H. H. Lee and Théodore Kronshage, Jr. (W. H. Bryant, on the 
brief), for défendant in error. 

Before OALDWELL, SAXBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The flrst error assigned to which our attention Is invited is the 
refusai of the trial court to give a peremptorj instruction at the 
close of ail the testimony, instructing the jury to return a verdict in 
favor of the Colorado Bprings Company, which was the défendant 
below. It is argued at great length that this instruction should 
hâve been given — First, because the contracts sued upon were each 
and ail beyond the corporate powers of the défendant company; 
and, second, if they were not in excess of its corporate i>owers, that 
the contracts were not executed in behalf of the défendant company 
by an ofificer or agent who was authorized to bind the company by 
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such agreements. Thèse are tlie principal questions which the rec- 
ord présents for our considération, and they will be flrst noticed. 

The Colorado Springs Company was organized on June 20, 1871, 
under the laws of the then territory of Colorado. The gênerai in- 
corporation laws of the territory at that time provided (Rev. St. 
Colo. 1868, p. 117) that bodies corporate might be formed "for the 
purpose of çarrying on any kind pf, nianufacturing, mining, mechan- 
ical or chemical business, construct wagon roads, railroads, tele- 
graph lines, dig ditches, build flumes, run tunnels, or carry on any 
branch of business designed to aid in the industrial or productive în- 
terests of the country"; and by an amendment to the gênerai incor- 
poration act, which was adopted in the year 1870 (Sess. Laws Colo. 
1870, p. 49), it was provided, in substance, that, in addition to the 
companies which might be organized under existing laws, companies 
might aiso be formed "for the purpose of aiding, encouraging and 
inducing imciigration to this territory," and that such companies, 
when organized according to the provisions of this act, "may pur- 
chase, acquire, hold, pbssess, sell, convey and dispose of lands, town 
lots and other property, whether real, personal or mixed." Under 
the warrant afforded by the gênerai incorporation law of the terri- 
tory as thus amended, the Colorado Springs Company, in its articles 
of association, declared that the objecta for which the company 
was formed were "the purchase of lands and minerai springs in El 
Paso county and elsewhere in the said territory, and the establish- 
ment and building up of colonies, towns, and watering places in said 
county and elsewhere in said territory, and, in accomplishing thèse 
objects, to purchase, acquire, hold, possess, sell, convey, and dis- 
pose of lands, town lots, minerai springs, and other property; to 
prépare for sale and transport and sell the waters of said springs; 
and to erect hôtels, baths, and make other improvements in connec- 
tion therewith; and lease, sell, or otherwise dispose of the same; 
build ditches, wagon roads, and railroads, mills, ànd other manu- 
facturing establishments, and work and operate or sell or lease the 
same; and especially to construct a dam and ditch for the pui-pose 
of conveying water to be used for nianufacturing purposes and for 
irrigating the lands in and near the town of Colorado Springs, in 
said county of El Paso, which dam is to be built upon, and which 
ditch is to be taken out of Monument creek j * * * and generally 
to do ail such things as are authorized by the acts aforesaid, which 
may tend to accomplish the said purpose." A doubt seems to hâve 
arisen prior to June 10, 1872, whether some of the then territories 
of the United States, including the territory of Colorado, which had 
passed laws authorizing the formation of corporations to engage 
in various kinds of business other than mining, manufacturing, and 
similar industrial pursuits, had not, by so doing, exceeded the au- 
thority conferred upon them by congress; whereupon, at the latter 
date, an act was passed (17 Stat. 390), which in broad terms ratiûed 
and conflrmed ail territorial laws theretofore enacted which au- 
thorized the formation of corporations for colonization purposes and 
the improvement of lands in ' connection therewith, or which au- 
thorized the formation of corporations for any rightful purpose con- 
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sistent with the constitution of tlie United States. It is apparent, 
therefore, that the gênerai incorporation law of tlie territory of 
Colorado, as amended by tlie act of 1870, under which the Springs 
Company was organized, cannot be successfuUy challenged at tMs 
time on the ground that those acts were in excess of the power that 
had been conferred on the territorial government by the national 
législature. A suggestion of that kind is made by counsel for the 
défendant company, but it is obvious, we think, that the suggestion 
is without merit. 

Counsel for the défendant company also argues — and we are dis- 
posed to concède — that the législature of the territory of Colorado 
did not intend that any one corporation which might be formed under 
the gênerai incorporation law should engage in ail of the various 
kinds of business enumerated in that act. Is'otwithstanding this con- 
cession, it is clear, however, that the territorial législature did inteiid 
that corporations might be formed to encourage and induce immigra- 
tion, and that in aid of that object corporations of that class should be 
vested with the power to acquire, hold, and dispose of lands, town lots, 
and other property, both real, personal, or mixed. Under the broad 
grant of authority conferred by the amendatory act of 1870. above 
cited, it is apparent, we think, that a corporation organized thereun- 
der could lawfully o];)en minerai springs on its lands, and take the nec- 
essary steps to found watering places thereon by advertising the 
médicinal virtues of the waters found in such springs, the health- 
fulness of the climate, and the grandeur of the surrounding scenery. 
Such a corporation could also acquire a body of land, and divide it 
into town lots, for the establishment of villages or cities, or sell the 
same in larger tracts for colonization or agricultural purposes. Ail 
of thèse powers, if exercised, would hâve a natural tendency to induce 
immigration to the territory, and increase its resources, which was 
the main object that the législature appears to hâve had in view in 
conferring such extensive power to acquire and hold land. We per- 
ceive no reason, therefore, wiiy a corporation which was organized, 
as the défendant company appears to hâve been, for the professed 
purpose of building up colonies, towns, and watering places in the 
territory of Colorado, and of acquiring land in aid of that object, 
should be restricted in the exercise of its powers, as its counsel seek 
to restrict it, to the exercise of the single power to purchase, sell, 
and lease lands situated within the county of El Paso. It is obvious, 
from an inspection of the defendant's articles of association, that the 
persons who organized the company intended that it should exercise 
other and more important functions, and of its right to exercise other 
powers besides the power to purchase and sell land in a single county 
we can entertain no doubt, in view of the libéral provisions of the 
act under which it was incorporated. The power which was con- 
ferred upon it by the gênerai incorporation law to acquire, hold, and 
dispose of real estate and other property, was not given to it 
solely for its own profit, but to enable the corporation to aid in the 
development of the territory by promoting immigration. The service 
which the défendant company was expected to render to the public at 
large by encouraging immigration, and thereby increasing the wealth 
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and resources of the territory, was the main considération for confer- 
ring upon it its extensive power to deal in real estate, and for tliat 
reason it ought not to be permitted to abandon the exercise of the 
former function, no matter what may hâve been its practice in 
récent years. It acquired a power which was practically unlimited 
to purchase and hold land at any place within the territory on the 
pretense that it would found colonies, build up towns and watering 
places, — or, in otlier words, that it would encourage persons to talte 
up their abode in the territory; and it cannot be heard to say that 
it has lost that power because in récent years it has conflned its 
opérations to the sale and leasing of lots in a few cities and villages 
in El Paso county. The évidence contained in the record is not suf- 
ficieut to satisfy us that the opérations of the défendant company 
for many years past hâve not been différent or more extensive, as it 
is claimed, than those of an ordinary private landowner; but, even 
if that fact was sufficiently sliowii, we should nevertheless be con- 
strained to hold that its chief corporate function is the encour- 
agement of immigration, and that it still possesses the (;liarter 
power to induce people by any lawful means to become permanent or 
temporary résidents of the state of Colorado, and particularly of 
those localities where most of its lands are situated, and where it 
has large flnancial interests. 

It results from the foregoing considérations that the contracts in 
suit cannot be declared void on the ground that tliey are in excess 
of the corporate powers of the défendant company. The contracts 
in question, with the exception of the first (as to which there was no 
recovery), related to a panoramic view of Pike's Peak and its im- 
médiate vicinity, including therein the towns of Manitou, Ck)lorado 
City, and Colorado Springs, in ail of which the défendant appears to 
hâve had large interests. This panoramic view, on a reduced scale, 
was to be inserted in a pamphlet known as the "World's Pair Sou- 
venir," which Contained sketches of several other notable places in 
varions parts of the country, and it was aiso to be engraved on a large 
amount of stationery, which the défendant had an undoubted riglit to 
purchase. It is obvions that the large panoramic view to wliich the 
second contract related and the World's Fair Souvenir were intended 
for very gênerai circulation throughout the United States, especially 
during the season of the Columbian Exposition, and it was doubtless 
supposed that by reason of their extensive circulation during that 
year, and the notable character of the scenery which was represented, 
they would attract visitors to Pike's Peak and the watering places 
adjacent thereto, and prove to be an effective and valuable means of 
advertising the defendant's lands and increasing its patronage. 
By entering into the contracts, therefore, the défendant simply ém- 
barked in an advertising venture, which involved a large outlay, but 
it was doubtless supposed that it would be reimbursed in a great 
measure for its expenditures by the sale of the souvenirs and copies 
of the large panoramic view, which were to be executed in flrst ekiss 
style, and to possess considérable artistic meiit. Moreover, tlie meth- 
od of advertising which it saw fit to adopt to induce an influx of vi: 
itors and a probable increase of its patronage was not au inmKrnl oia)- 
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considering the fact that it was a large laiidowiier, liaving extensive 
interests lu the towns adjacent to Pike's reak,andt]iat oue of its dilef 
functions was the encouragement of immigration. We are of opinion, 
therefore, that the contracts in suit were witliin the iniplied powers 
of the défendant company. It was strictly a private business corpo- 
ration, having no j)ui)lic duties to perform other than the encourage- 
ment of immigration. The question concerning its power to exécute 
the contracts is not raised by the state, but by the corporation itself, 
to avoid a liability to anotlier corporation with which it bas con- 
tracted; and for tiiese reasons a more libéral view niay be taken of 
its impiied powers tlian could otherwise be entertained. To sustain 
thèse contracts as a valid exercdse of corporate power, it is only es- 
sential that it should appear that the acts undertaken by the défend- 
ant company were not expressly prolnbited by any provision of its 
charter, and that they liad a natural and reasonable tendency to aid 
in the accomplishment of the objects for whicli the corjjoration was 
created. Chicago, R. I. & P. liv. Oo. v. Union l'ac. Ry. Co. (C. C.) 
47 Fed. 15, 22; Omaha Bridge Cases, 10 U. S. App. 98, 51 Fed. 301), 
2 C. C. A. 174; Tod v. Land Co. (C. C.) 57 Fed. 47, 5-3; Tliomp. Corp. 
§ 5C41, and cases there cited; Cook, Stock, Stockh. & Corp. Law, § 
681. That they did hâve such a tendency we can entertain no reason- 
able doubt on the state of facts disclosed by the présent record. 

Counsel for the défendant company furtherjuore contend that the 
contracts in suit were ultra vires, and for that reason unenforceable, 
provided they were entered into not as a means of advertising the 
defendant's business and encouraging immigration, but merely as a 
spéculative enterprise for the purpose of earning a profit by the sale 
of the souvenirs and panoramic views for a sum in excess of the cost 
of their production and sale. We are willing to concède tins i)roposi- 
tion, Avith the qualification, however, that the défendant cannot avoid 
liability on this ground unless it is shown that the other contracting 
party, to wit, the American Publishing Company, was advised of the 
motive which actuated the défendant when the contracts were ex- 
ecuted. Having the charter power to enter into tlie agreements for 
a certain purpose, it cannot now avoid liability to the other contract- 
ing party by asserting that it entered into the agreements for another 
and unauthorized purpose, unless it proves — and the burden is on it 
to prove — that the Publishing ('ompany was made acquainted with 
the object for which the souvenirs and the views were purchased. 
The lower court was not asked by tlie défendant to submit this issue to 
the jury, and for that reason it is not entitled to complain on the 
présent occasion because it was not submitted or because this issue 
of fact was ignored. 

We pass, in the next place, to the considération of the question 
whether there was any substantial évidence tending to show that 
George H. Parsons, by whom the contracts in suit were executed, pos- 
sessed the requisite power to bind the cori)oration. If there was sub- 
stantial testimony tending to sustain the affirmative of this issue, 
then, as a matter of course, the case was properly submitted to the 
jury. In the considération of tlie latter question it may be conceded 
at the outset that Parsons did not possess tlie power in question under 
97 F.-54 
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any of the proTisions of the by-laws of the défendant company, or by 
virtue of his office. Such power as he possessed to exécute the con- 
tracts had been acquired, if at ail, by the conduct of the corporation 
in holding him ont to the public for many years as its gênerai man- 
ager or agent, and in permitting him in this way to acquire an ap- 
parent authority which was calculated to deceive persons with whom 
it had business intercourse or dealings. The évidence that was 
adduced on this head, without going too much into détail, may be 
summarized as foUows; For about 15 years before the contracta in 
question were signed Parsons had been a trusted officer of the de- 
fendant company, occupying the position of its secretary and treas- 
urer. During most of that period he had transacted ail of its current 
business, had charge of its office, and had his name prominently 
displayed on the letter heads and the bill heads of the company as its 
secretary and treasurer. The company had onlyfour active directors, 
including Parsons, and two of thèse were frequently absent from 
Colorado Spiings, where its chief office was located, for several weeks 
or months at a time. The fourth active director gave but little atten- 
tion to the business of the corporation, intrusting it chiefly to Parsons. 
Meetings of the board of directors were held at long and irregular 
intervals, and on some occasions such meetings could not hâve been 
held, for want of a quorum, if a meeting had been desired, because 
some of the directors were abroad, and others absent from the state. 
Parsons repeatedly negotiated agreements for the sale and leasing 
of lands. He negotiated on one occasion a sale of an important right 
of way through the company's property, and on another occasion he 
modifled, on his own responsibility, a contract for the sale of a con- 
sidérable tract of suburban land that had been sold previously. He 
also borrowed money for the company on some occasions, and hy- 
pothecated some of its securities to secure its repayment. On some 
occasions he voted stock which the défendant owned in otlier cor- 
porations, and he always attended on behalf of the company to fixing 
the value of its property for the purpose of taxation. He ordered and 
paid for a few advertisements at différent times, but none of them 
involved any considérable expenditure of the company's funds. He 
was practically the only officer with whom people came in contact 
when they had business with the company, and he had transact- 
ed its business so generally, and for so many years, tliat persons 
who had fréquent dealings with the company had come to re- 
gard him as its gênerai manager. The plaintifï company also offered 
testimony which tended to show that the negotiations concerning the 
contracts now in controversy were not conducted solely by Parsons, 
but that on one or two occasions when the subject was iinder dis- 
cussion William A. Bell, the vice président of the company, and one 
of its active directors, was also présent, and inspected the proofs of 
the proposed Pike's Peak Panorama when the same were submitted 
for approval, and suggested some changes therein, which were subse- 
quently made. It was also proven that the three contracts in suit 
were copied into the record book of the défendant company shortly 
after they were executed, and that they had remained of record in the 
books of the company from that time forward until the présent action 
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was instituted. The most important évidence, however, concerning 
the extent of Parsons' authority was that given by William J. Palmer, 
tlie président of the défendant com]:)any, on his cross-examination. 
As we read the examination of this witness, he conceded, in substance, 
that Parsons had transacted the great mass of the company's business 
for as much as eight or ten years without consulting any one unless 
he thought i)roper to do so; that he was not required to consult any 
one, or at least that he did not do so, unless he (Parsons) deemed 
the matter of sutBcient importance to require some advice; that it 
was his province, or at least his custom, to détermine that question 
for himself; and that he pursued this policy of rnaking contracts 
in behalf of the company, without any restraint upon his actions 
except the fear that he might possibly lose his position if his con- 
duct on any occasion proved to he unsatisfactory. As none of 
the agreements that were made by Parsons during the period in 
question appear to hâve been repudiated until the présent contro- 
versy arose, it is by no means strange that the impression grad- 
ually gained ground in the locality where the company transacted its 
business that Parsons was its gênerai agent, and that ail contracts 
made by him which were within the scope of the company's charter 
powers would be recognized by it as obligatory. In view of the testi- 
mony to which we hâve adverted, we are of opinion that the trial court 
was fuUy justifled in allowing the jury to détermine whether the de- 
fendant company, by its course of dealing, had not armed its secre- 
tary and treasurer with a power to exécute the contracts in suit 
which it could not deny, and that it w'ould hâve erred if it had with- 
drawn that issue from the considération of the jury. Counsel for the 
défendant company suggest that because Parsons had never before 
executed a contract like the contracts now in hand, or a contract of 
their importance and magnitude, therefore the testimony which was 
adduced was insufQcient to support a tinding that they were executed 
in pursuance of lawful authority or in pursuance of an apparent au- 
thority which the défendant was estopped from denying. We think, 
however, that it was not essential to the submission of the case to 
the jury that the plaintiflf company sliould hâve shown that Parsons 
had theretofore executed contracts of a precisely similar nature in- 
volving an expenditure of the sarae amount of money, which the 
company had afterwards executed or approved. It was suiïicient, in 
our judgment, that there was évidence which tended to show that the 
défendant had for a period of years left him at full liberty to make 
any contract within the purview of the corporate powers which he 
deemed expédient, without consulting the hoard of directors unless 
he elected to do so. If he was vested with an authority of that na- 
ture, it was fully adéquate to sustain the contracts in controversy. 

It is next assigncd for error that the trial court wrongfully ex- 
cluded certain testimony that had an important bearing on the ques- 
tion whether the contracts were executed in pursuance of an au- 
thority which the défendant was not entitled to dispute. We 
hâve been forced to conclude that this assignment is well found- 
ed. The défendant had in its employ from June 15, 1888, to No- 
vember 20, 1895, a clerk by the name of Shoup, who was called as 
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a witness in its favor. He stated that he was présent in the com- 
pany's oiBce when tlie last of the three contracts, being tlie one dated 
March 7, 1890, was executed. He was asked, in tlie course of his 
examination, to state ail that occurred between Parsons and tlie 
agent of the American PublisMng Company when that contract was 
negotiated and executed, The trial court refused to permit this 
question to be answered, whereupon the defendant's attorney of- 
fered to show by the witness that he heard the entire conTersati\)n 
between Parsons and the plaintiff's soliciting agent at the time 
the contract was entered into; that the conversation was to the 
effect that the contract was a personal matter between Parsons and 
the Publishing Company; that the name of the défendant compauy 
was not mentioned till the agreement was fully prepared by the 
plaintiff's agent, and ready for signatures; that Parsons objected to 
signing the defendant's name to the contract, assuring the agent 
that he had no authority to do so; that thereupon the plaintilï's 
agent stated, in substance, that he did not intend to make the de- 
fendant Company a party to the agreement, but desired that Parsons 
should sign the agreement as an ofHeer of the Colorado Springs 
Company, to show that he was a person of position and influence, 
and that on the strength of that assurance Parsons flnally signed it. 
in the form heretofore shown. At the time the trial took place Par- 
sons was dead, but the plaintiff's agent, by whom the contract was 
negotiated, was living, and was a witness at the trial. Counsel for 
the plaintiff below make light of this offer of proof, and suggest 
that its admission would hâve violated the rule that oral testimony 
of what transpires when an agreement is signed cannot be permitted 
to vary its terms or légal effect. We are not able, however, to ac- 
cept that suggestion as a sufficient reason for rejecting the proffered 
testimony. Parsons had no power, as we hâve before conceded, to 
sign the contracts in suit, — particularly the last contract, — either 
under the by-laws of the company or by virtue of his office. The 
Company can only be held bound by his acts in signing the agree- 
ments on the ground that by a long course of dealing it had armed 
him with a power which it ought not to be permitted to dis- 
pute in a controversy with a third person, who dealt with him in 
good faith on the strength of his apparent power. One who deals 
with an agent who seems to hâve the requisite authority to bind his 
principal, but who is advised at the time, either by the agent himself 
or by any one else, that in point of fact he has no right to act in 
the matter in hand without Consulting his principal, cannot invoke 
the doctrine of estoppel to sustain a contract with the agent which 
was made under such circumstances. When one who is dealing with 
an agent is advised by any responsible person having authority to 
interfère in the transaction that the agent's apparent power is not 
real, he is put on his guard, and acts thereafter at his péril, if he 
fails to consult the principal. The contracts in suit involved an ex- 
penditure of a large sum of money; and for the protection of his 
own principal, as well as for the protection of the défendant com- 
pany, the plaintiff's agent should hâve heeded the statement of Par- 
sons that he was exceeding his power by signing the agreement, if 
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sucli statement was in fact made. We are of opinion, therefore, 
that the évidence in question was material and important testimony, 
whicli tlie trial court sliould liave admitted, leaving tlie jury to déter- 
mine what weiglit tliey would attach to it. It may be tliat the ad- 
mission of the proof would hâve changed the resuit of the trial. 

As the case must be sent back for a new trial, it will be unneces- 
sary to notice in détail ail of the exceptions which were taken to 
the charge. In the main the objections that are made to the in- 
structions seem to be that they dealt too largely in abstract proposi- 
tions of law, which, although correct in themselves, were not adapted 
to the case, and for that reason had a tendency to mislead the jury. 
Some of tJie criticisms of the instructions on this ground may be 
justifiable, but we are not prepared to hold that they are of suffi- 
cient importance, in themselves, to warrant a reversai of the judg- 
ment. In one of the instructions, however, the trial court advised 
the jury, in substance, that a resolution which was passed at a 
stockholders' meeting held in June, 1891, and had been read 
in évidence, amouuted to an express ratification of the contracts in 
suit if the stockholders présent at that meeting had knowledge at 
tlie tirae of the existence of the contracts. This instruction is chal- 
lenged en the ground that, as the power to make contracts was 
vested solely in the directors, and not in the stockholders, the latter 
had no power to ratify the contracts in suit, because they were with- 
out power to enter into the contracts originally. The statutes of 
the State of Colorado provide, in substance (Mills' Ann. St. §§ 481, 
483), that the powers of a corporation shall be exercised by a board 
of directors or trustées of not less than three nor more than thir- 
teen, who shall be elected annually by the stockholders, and who 
shall be empowered to elect one of their number président, and such 
subordinate offlcers as the company may by its by-laws designate. 
Where, by statu te, the power to transact the corporate business is 
thus lodged in the directors, it seems to be well established that 
the stockholders cannot enter into contracts either individually or 
while acting together at stockholders' meetings, unless, indeed, ail 
of the stockholders are in attendance at such meetings. Union Gold- 
Min. Co. V. Rocky Mountain Nat. Bank, 2 Colo. .5(>5, 575; Gash- 
wUer V. Willis, 33 Cal. 12, 20; Thomp. Corp. § 8975; Cook, Stock, 
Stockh. & Corp. Law, §§ 708, 709, and cases there cited. And 
where stockholders are denied the power to make contracts on 
the part of the corporation, either while acting singly or collect- 
ively at a stockholders' meeting, it follows that they hâve no 
power to ratify contracts that hâve been made by an agent of 
the corporation unless every stockholder is présent or is represent- 
ed when the ratification takes place. Mecliem, Ag. § 111. For 
thèse reasons we are of opinion that the instruction above refer- 
red to, which gave to the resolution of a stockholders' meeting 
the effect of a ratification, was erroneous, inasmuch as it did not 
appear that at the meeting of the stockholders by which the resolu- 
tion was adopted the entire stock of the company was then and 
there represented. Tliis resolution, when it was offered and read 
in évidence, was not objected to on the ground that the stock- 
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holdeps were without power at a stockliolders' meeting to ratify 
the contracts, but it was objected to solely on tlie ground that the 
stockholders were not at that time aware of the existence of the 
contracts. Tlie admission of the résolution in évidence is not claimed 
to hâve been erroneous on any other ground except the one last 
mentioned, and, in any event, it was probably admissible in évidence 
as having some tendency to show that the stockholders had examined 
ail of the ppoceedings of the board of trustées and of the ofHcers of 
the Company since their last meeting, which they professed to ratify, 
and in that way had become acquainted with the existence of the 
contracts in suit, which were incorporated in its records, and that 
they had no objection thereto. For the reasons heretofore indicat- 
ed, the judgment below must be reversed, and the cause remanded for 
a new trial. It is so ordered. 



STEAND V. GRIFFITH et al. 

(Circuit Court of Appeals, Elghth Circuit. November 6, 1899.) 

No. 1,238. 

1. Salb— Palse Représentations — Statembnts as to Quai,ttt and Value. 
Ttie rjile that the value and quality of goods sold are matters of opinion, 
and that représentations made by the seller relatlng thereto cannot be 
made the basis of an action for fraud, does not apply when such repré- 
sentations are as to matters of fact; as where old and shopworn goods 
were represented as new, and a false Involce was shown the purchaser, 
which was represented as truthfully showing the Wholesale value of the 
goods in the marlîet. 

3. Same — Fraudulbnt Peactices — Inducinq Purchase without Examina- 
tion. 

A seller who practices fraud and deceit to induee the purchaser to aeeept 
goods without examination, whiçh he would otherwise hâve made, will not 
be heard:to say, in défense to an action for fraudulent représentations, that 
the plalntifC was cheated as the resuit of his ovvn négligence and eredulity, 
and is. therefore, without remedy. 

3. Same— Action for Fraud— Estoppkl bt Wkittbn Contract. 

A provision in a written contract, signed by the purchaser of a stoclî of 
goods, stating that he had fuUy examined the goods (which was untrue), 
and that he accepted the same, "waiving ail claim for daniaged goods, 
shortages ànd prices," etc., cannot avall the seller as an estoppel of the 
purchaser to claim damages for fraudulent représentations made in the 
sale, where the contract itself was procui'ed by f rftud, and for the purpose 
of protecting the seller against such an action. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Henry J. Gjertsen, for plaintiff in error. 
M. A. Spooner, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Gircuit Judges. 

CALDWELL, Circuit Judge. Hans B. Strand, the plaintifC in er- 
ror, brought this action against Joseph M. Griftith, Cyrus A. Camp- 
bell, and Edwin L. Buck, the défendants in error, to recover damages 
for alleged fraud and imposition practiced upon him in the sale, by 
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tlie défendants to him, of a stock of dry goods. Tlie défendants de- 
murred to tlie complaint upon "the ground that the same does not 
State facts sufficient to constitute a cause of action." The court 
sustained tlie demurrer, and render(;d a final judgment for the défend- 
ants, and the plaintilî sued ont this writ of error. The demurrer 
aecessarily admits the truth of ail the allégations of the complaint, 
which were well pleaded. It would serve no useful purpose to set 
eut thèse allégations at length. They comprise 19 pages of the printed 
record, and are set out with technical accaracy and formality. It 
is sufificient to say that the complaint avers that prior to this trans- 
action the i)laintitî had been engaged in operating a sawmill, and had 
had no expérience in the mercantile business, and knew very little 
about dry goods; that the défendants, knowing thèse facts, and that 
the plaintifî was conteniplating the purchase of a stock of goods, 
entered into a conspiracy to defraud him by inducing him to purchase 
an old and conijiaratively worthless stock of goods at ten times their 
value, and that the conspiracy was carried out and consumniated by 
a séries of gross frauds, false représentations, and fraudulent devices 
and practices. which are set out at length and with particularity, and 
show a succession of frauds and deceits of the grossest character. 
Among other things, it is averred that the défendants falsely repre- 
sented the goods to be new and fresh, when in fact, as they well 
knew, they wore old, shopworn. and motli-eaten, and but remnauts 
of old stocks, which they had themselves gathered up for the very 
purpose of putting them ofl on the plaintifî as new goods. and at the 
priée of new goods; and for the purpose of carrying out their fraudu- 
lent scheme, and ju-eventing the plaintifî froni detecting the fraud, they 
made out and jjresented to him a false and fraudulent invoice of the 
goods, and put a laver of new and fresh goods on the top of the boxes 
containing the old goods, and by varions false pretexts, cunning de- 
vices, and artful déceptions, which are fully set out in the complaint, 
induced the plaintiiî to believe their invoice was true, and that it 
was unnecessary for him to examine the goods in the boxes; that 
they were new, and ail like the goods he saw on the top of the boxes, 
and worth 111,000 at wholesale priées, as sliown by the invoice, when 
in truth and in fact they were old, nioth-eaten, and shopworn goods, 
not worth one-tenth of that suin, as the défendants well knew. This 
is but a brief simimary of some of the averments of the complainant. 
When a défendant chooses to attack such a complaint by a gênerai 
demurrer, he not only admits the truth of the averments of the com- 
plaint, but every inference and déduction which a jury can fairly 
draw froni the facts set ont the court must draw in support of the 
complaint. It is not seriously contended that the représentations 
made by the défendants to the plaintiiî touching tlie value, quantity, 
and quality of the goods were not false and fraudulent. The défend- 
ants seek to avoid their effect on several grounds. Tlieir first con- 
tention is that "value and quality are always matters of opinion," 
and that fraud cannot be predicated upon false représentations as to 
ralue and quality. Conceding the soundness of this rule. it lias no 
application to this case. In the case at bar the représentations made 
to the plaintifî by the défendants related to matters of fact, and 
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were not mère puffs or expressions of opinion. They related to the 
condition of the goods, and tlieir wholesale value, as shown by the in- 
voice. Whether goods are old, shopworn, and moth-eaten are mat- 
ters of fact; and when sucli goods are represented to a purchaser to 
be new goods, and of a given value at the wholesale priée of such 
goods, as shown by an invoice of the same, such représentations are 
not mère expressions of opinion as to the quality and value of the 
goods, but are the affirmations of fact; and, when false to the knowl- 
edge of the seller, and made with the intent to deceive and mis- 
lead the purchaser, who either bas no opportunity to examine the 
goods for himself or is prevented from so doing by deceitful and 
fraudulent pretenses of the seller, he is guilty of an actionable fraud. 
Davis V. Jackson, 22 Ind. 233; Hanscom v. Drullard, 79 Cal. 237, 
21 Pac. 736; Bradbury v. Haynes, 60 N. H. 124; Attwood t. Small, 
6 Clark & F. 445. And the averments of the complaint give no 
rocm for the contention that the plaintiff had an opportunity to ex- 
amine the goods for himself, and, not having done so, he cannot com- 
plain of the false and fraudulent représentations of the défendants 
as to their character. It is an undoubted rule that one purchasing 
property must use his sensés, and exercise ordinary diligence to as- 
certain its quality and character for himself, but, according to the 
averments of the complaint, the plaintiff was prevented from examin- 
ing the goods by the deceitful practices and fraudulent représenta- 
tions of the défendants, made for that very purpose, and which accom- 
plished their object. The défendants having by such means induced 
the plaintiff to forego an examination of the goods, they will not 
be heard to say, in effect, that the plaintiff ought to hâve known 
they were playing a confidence game upon him, and given no crédit 
to their false représentations and assurances. The law will not re- 
ward dishonesty and falsehood, and punish confidence and trustful- 
ness, in any such way. The rule of caveat emptor is not founded 
on the highest standard of morals, but it is no longer a shield and 
protection to the deliberate frauds and cheats of sharpers. Where 
falsehood or deceit is practiced by the vendor for the purpose of 
throwing the purchaser off his guard, and inducing him to make the 
purchase without flrst making personal examination of the thing 
purchased, Which, but for such fraudulent practices, he would hâve 
done, it does not lie in the mouth of the vendor to say that by giving 
crédit to his false and fraudulent représentations the purchaser must 
be held to hâve been cheated and defrauded as the resuit of his own 
négligence and credulity. There is no rule of law which requires 
men in their business transactions to act upon the presumption that 
ail men are knaves and liars, and which déclares them guilty of nég- 
ligence, and refuses them redresç, whenever they fail to act on that 
presumption. The fraudulent vendor cannot escape from liability by 
asking the law to applaud his fraud and condemn his victim for his 
credulity. "No rogne should enjoy his ill-gotten plunder for the sim- 
ple reason that his victim is by chance a fool." Chamberlin v. Puller, 
59 Vt. 256, 9 Atl. 832. The suprême court of Minnesota, in the case 
of Maxfield v. Schwartz, 45 Minn. 150, 47 N. W. 448, 10 L. R. A. 60G, 
say s: 
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"If Berens & Naclitsheim were soeking to enforce the writtcn contract, 
a plea of fraud, such as is liere preseuted, would constitute a défense, even 
though tlie défendants may hâve beeu wauting in oitlinary in'udeuee in relying 
upon the représentations of the other coiitracting party as to the tr-nor or con- 
tents of the writiug. They mi.alit still rely iipon the defen'-e tliat tlils was not 
their eontract. C. Aultinan & Co. v. Oison, ;i4 Minu. 450, 2)i N. W. 451: Froli- 
reieh v. Gammon, 28 Miun. 476, 11 N. AV. 8S; Miller v. Sawhridge, 2!) Minn. 
442, 13 N. W. G71; Institution v. Burdiel:;, 87 N. Y. 40; Linington v. Stronir, 107 
III. 295; Gardner v. Trenary. 05 lowa, 04G, 22 N. W. 912; Thorounligood's 
Case, 2 Coke, 9; Stanley v. M'Gauran, 11 L. E. Ir. 314; Redgrave v. llurd, 20 
Ch. Div. 1, 13; Pol. Cont. 401 et seq., and cases cited;. Bigeiow, Frauds, 523- 
525. While in the ordinary business transactions of life men are expected to 
exercise reasonable prudence, and not to rely upon others, with wiunn they 
deal, to care for and proteet their interests, this roquiremcnt is not to be car- 
ried so far that the law shall ignore or proteet positive, inteutioual frand suc- 
cessfuUy practiced upon the simple-ininded or unwary. As Ijetween the orig- 
inal parties, one who lias intentionally doceived the other to bis préjudice is 
not to be heard to say, in défense of the charge of fraud, that the innocent 
party ought not to hâve trustcd him." 

Tlie vendor cannot complain that tlie purchaser relied too implicitly 
on the truth of représentations he himself made, knowing them 
to be false, but intending that they should be received and acted 
u})on by the purchaser as true. In the case of Haie v. Philbrick, 42 
lowa, 81, the court says: 

"We are not inclined to encourage falsebood and dislionesty by protecting 
one \vlio is guilty of sueli fraud on the ground that his vietini had faith in hia 
word, and for that reason did not pursue intiuiries that would bave di.sclosed 
the falsehood." 

And in Graham v. Thompson, 55 Ark. 299, 18 S. W. 58, the court 

says : 

"Tlie very représentations reliod upon may bave caused the party to desist 
froni inquiry, and neglect his means of information; and it does not rest with 
him who made them to say that their l'alsity miglit liave beeu ascertained. and 
it was wrong to crédit them. To this principle many autliorities miglit be 
clted. Gammill v. .Johnson, 47 Ark. 335. 1 S. W. Oio'; Big.dow, Estop. (i27: 
Dodge V. Pope, 93 Ind. 480; David v. Park, 103 Ma^s. 501; Ilollaud v. Ander- 
son, 38 JIo. 55; Evans v. Forstall, 58 Miss. 30; Kiefer v. Itogors, 19 Minn. 32 
(Gil. 14)." 

In Warder v. Whitish, 77 Wis. 430, 4C îs^. W. 540, the court says: 

"A person cannot procure a eontract in his favor by fraud, and thon bar a 
défense to a suit on it on the gronnd that had not the other party beeu so 
ignorant or négligent he could not bave succeeded in deceiving him." 

"As between the original parties," says the suprême court of Illinois in Lin- 
ington V. Strong, 107 III. 302, "wluîn it appears that one has been guilty of in- 
tentlonal and délibéra te fraud, by which, to his knowledge, anotlier has been 
misled and influen<;ed in his action, he cannot escape the légal conséquences of 
his fraudulent conduct by saying that the fraud miglit hâve bMii discovered 
had the party whom lie deceived exorcised ordinary care and diligence." 

In Eeynell v. Sprye, 1 De Gex, M. & G. 549, the court said: 

"However négligent the party may bave been to whom the incorrect state- 
ment has been made, yet that is a matter affording no ground of défense to 
the other. No man can complain that another bas too implicitly relied on the 
truth of things he has himself stated." 

Anotlier contention of the défendants in orror is that the ternis 
of the written eontract set out in the coniplaint estop the plaintiff 
from claiining that he had not examined the goods, and from setting 
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up any daim for damages. The complaint avers the sole object on 
the part of the défendants in procuring the exécution cf this contract 
was to further their scheme to defraud him, and protect themselves 
from the conséquences of their fraud. This contract declared that 
the "stoclf of goods, wares, and merchandise has this day been fully 
inspected by said party," — meaning the plaintiff, — and it further dé- 
clares that the party of the flrst part "does by thèse présents accept 
the same in the condition it now is, and at the priées set forth in said 
inventories, waiving ail claim for damaged goods, shortages, and pri- 
'îes," etc. Accepting the averments of the complaint as true, the exé- 
cution of this written paper, as well as the deed and chattel mortgage 
mentioned in the complaint, were links in a long chain of artful and 
cunning frauds. The written contract was gotten up, and the plain- 
tifif's signature thereto procured, by false and fraudulent représenta- 
tions for the sole purpose of protecting the défendants from an action 
for damages for the fraud which they were conscious they were perpe- 
trating upoii the plaintiff. Upon the averments of the complaint, the 
means used and représentations made to procure the exécution of 
thèse papers were false and fraudulent, and thèse papers are only to 
be regarded as parts of an elaborate scheme to deceive and defraud 
the plaintiff. The written contract contains the unusual and sus- 
picious déclarations which we hâve quoted, and which would seem to 
hâve no other purpose than to back up a fraudulent transaction. 
The object of reducing contracts to writing is to prevent, not to pro- 
mote or to protect, fraud. In the case of Hofflin v. Moss, 32 U. S. 
App. 200, 14 C. C. A. 459, 67 Fed. 440, we had occasion to consider 
somewhat similar provisions in a contract, and we said : 

"And the clause in a contract, 'that no représentation, understanding, or 
agreement not in this contract shall bind either party, unless in writing, and 
signed by both parties, as this Is the complète agreement of the parties hereto,' 
is of no avall to the plaintiff. This clause, to the estent that it is valid, ex- 
presses no more than the law would Imply without it. False and fraudulent 
représentations made by one party to a contract, by which the other party is 
induced to enter Into the contract, render it voidable, at the élection of the 
defrauded party; and a stipulation in such a contract to the effect that thé 
false and fraudulent représentations by which the one party induced the otber 
to enter into it shall not afCect its validity is itself of no validity. No one can 
be estopped by anything contained in an instrument, which instrument was it- 
self obtained from him by fraud and deceit. The law will not give effect to a 
stipulation intended to grant Immunity to Inlquity and fraud. In the case of 
Bridger v. Goldsmith, 38 N. E. 458, the court of appeals of New York, dlscuss- 
ing a somewhat similar provision in a contract, says: 'A mère device of the 
guilty party to a contract, intended to shield himself from the results of liis 
own fraud practiced upon the other party, cannot well be elevated to the dignity 
and importance of an équitable estoppel. If the clause has any effect what- 
ever, it must be as a promise or agreement on part of the plaintiff that, liow- 
ever grossly be may bave been deceived and defrauded by the défendant, he 
would never allège it against the transaction, or complain of it, but would for- 
ever after hold his peace. It is diffleult to conceive that such a clause could 
ever be suggested by a party to a contract, unless there was. in his own mind, 
at least, a bngering doubt as to the honesty and integritj' of liis conduot. 
* * * Public policy and morality are both ignored if such an agreement can 
be given etïeet In a court of justice. The maxim that fraud vitiates every 
transaction would no longer be the iiile, but the exception. It could be applied 
then only in such cases as the guilty party neglected to protect himself from hia 
fraud by means of such a stipulation. Such a principle would, in a short time, 
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break down every barrier which the law bas erected against fraudulent deal- 
ing.' See, to the same effect, Fashion Co. v. Skinner, 64 Hun, 293, 19 N. Y. 
Supp. 62." 

CIearh% upon the averments of the complaint, this case should go 
to a jury upon the issues of fraud. The judgment of the circuit court 
is reversed, and the cause remanded, with instructions to overrule the 
demurrer, and permit the défendants to answer. 



ST. LOUIS BREWING ASS'N y. HAYES et al, 

(Circuit Court of Appeals, F'ifth Circuit. November 21, 1890.) 

No. 709. 

1. Principal and Surett — Effect of Failure of Phinoipal to Sign Bond. 
Wliere tlie failure of a principal named in a bond to sign it in no way 
afCects the rights or liabllity of the sureties, as where he is equally 
bound by the contraet to seeure tho performance of which the bond is 
given, and under the laws of the state the riglits of the suretie.s are the 
same in that case as thougb lie had signed the bond, bis omission to sign 
it does not relleve the sureties from liabllity thereon. 

3. Bonds— Pkoop op Delivbry. 

The delivery of a bond need not be proved by direct évidence, but may 
be inferred from the acts of the parties. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

George E. Mann, for plaintiff in error. 

John Lovejoy, Alex Sampson, and M. L. Malevinski, for défendants 
in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. On the 18th of November, 1893, the St. 
Louis Brewing Association made a contraet with Greorge Hayes, 
malving him its agent for the sale of béer. This contraet was duly 
signed by both parties to it. The association agreed to furnish 
Hayes the béer at a priée stated, and he was to be its only agent to 
sell béer in Galveston, Tex. He was to pay cash on receipt of bill 
of lading, and to return empty kegs and barrels. The association 
was to furnish him with horses, carts, and harness, free of charge, 
to perform the duties of the agency; the same to be returned to the 
association at the termination of the agency. The agreement re- 
quired the agent "to give good and suflficient bond or security, in the 
amount of |2,500, signed by two responsible sureties." The required 
bond was given. In the body of the bond, it purports to be the obli- 
gation of "George Hayes, as principal, and the other subscribers 
hereto, Nicolaus Bohn, H. 0. Kerst, and George Schwoebel, as sure- 
ties." The bond is signed at the foot by the three sureties named in 
it, but it was not signed by George Hayes. The bond bears date 
November 20, 1893, — two days after the date of the contraet of 
agency, signed by George Hayes, under which the bond was given. 
TÏie condition of the bond was, in brief, that Hayes should pay the 
association for the béer sold and delivered to him under the contraet 
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from its date, "ISTovember 18, 1893, to November 18, 1894." The 
bond recited the fact that Hayes was appointed agent for the asso- 
ciation, and that it was given as the seeurity required by the agree- 
ment. TJnder the contract the association delivered béer to Hayes, 
who received and sold it. The value of the béer delivered was over 
|H,000, but payments were made by Hayes which reduced the debt 
to about |5,000. This suit was brought to recover this debt. The 
plaintiff, by its pétition, sought judgment against Hayes for the 
amount remaining due on the account, and judgment against the 
défendants who are sureties on the bond for the amount of the bond, 
|2,500. On the flrst trial in the court below, verdict and judgment 
were had against Hayes for the amount due on the account; but, 
tmder the instructions of the court, the sureties were relieved of lia- 
bility by reason of an alleged new contract between the associa- 
tion and Hayes. A writ of error was sued out to this court, where 
it was held that the transaction on which the case had been deter- 
mined in favor of the sureties "did not operate wholly to release 
them from their obligation." The opinion of this court on this 
point appears in 17 C. C. A. 634, 71 Fed. 110. The case was re- 
versed, and remanded for a new trial. On the second trial, verdict 
and judgment were had against Hayes for |5,167.46, with interest 
from January 1, 1895, and a verdict for the sureties on the bond 
(to quote the verdict), "releasing them from responsibility on the 
bond." Hayes is insolvent. The case is brought to this court by 
the association, seeking to make the sureties liable for $2,500 of 
the debt. 

The main question in this case is whether the failure of Hayes 
to sign the bond made it.invalid. The défendants the sureties al- 
leged in their answer that the bond was "not the obligation of the 
défendants, in that it was not executed by the principal therein 
named. * * *" The évidence of thèse défendants tended to show 
that they signed as sureties with the understanding that Hayes 
was to sign the bond as principal. Their answer also averred that 
the bond was not to be delivered until it was so signed by Hayes, 
the principal named in it. At the request of the défendants, the 
court charged the jury : 

"If you believe from fhe évidence In this case that the bond or written 
obligation sued on was never signed and delivered by the défendant George 
Hayes, or by any one for him, or with his knowledge and consent, to the St. 
Louis Brewing Association, the plaintiff in this suit, then your verdict should 
be for the défendants Nicolaus Bohn, H. C, Kerst, and George Schwoebel." 

It was an undisputed fact in the case that George Hayes did 
not sign the bond. The bond itself was in évidence, signed only by 
the sureties. To instruct the jury to ând for the sureties, unless 
Hayes signed the bond, was équivalent to peremptory instructions 
to discharge the sureties. It was, in effect, the announcement of 
the court, binding on the jury, that the bond was not a légal obliga- 
tion of the sureties, even if formally delivered, because it had not 
been signed by George Hayes, the principal named in it. If the 
failure of Hayes to sign this bond made it invalid, this charge is 
correct; otherwise, it is erroneous. The reason underlying the 
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discharge of sureties from liability in cases like Ihis is tlie increased 
liability of the surety caused by the failure of the principal to sign 
the obligation executed by the surety. It would be mauifestly un- 
just to liold the surety bound, when the principal faits to sign the 
instrument, if by its tenns it was to be signed by hiin, and his 
signing flxed a liability on him not otherwise placed on him by 
the transaction, for in such case his signature would lessen the lia- 
bility of the surety. The same principle would govern where the 
signature of the principal would give the sureties some right or 
power tending to protect them which was not conferred on them 
otherwise by the transaction or by law. The surety on a bail bond 
would not be bound if it was not signed also by the principal nanied 
in it as an obliger, because the signing by the principal would confer 
au advantage on the surety. In such case the court asked: 

"Suppose they [the sureties] wish to arrest tlie principal in some distant 
place or in some other state; what évidence would tliey carry with them that 
they were his bail? There is nothing to estop him from donying tho l'act, nor 
any proof that it was true." Bean v. Parker, 17 Mass. 591; 1 Brandt, Sur. 
(2d Ed.) § 157. 

Do we find in the case at bar that the signature of the principal 
would hâve any effect on the rights or liability of the sureties? Ile 
had already signed the contract creating the agency. The bond 
"was a part of that contract, given pursuant to its tenns. The sure- 
ties could be held liable for no sum, unless tlie principal was also 
liable for the same sum under the contract. The signing of the 
bond by the principal would not change his liability in any way, 
nor vary the measure of évidence required to flx his liability. No 
breach of the bond could be shown without flrst proving a debt 
of the principal to the payée in the bond. Tliis évidence was re- 
quired, whether the principal signed the bond or not. In either case 
the surety could not be sued "unless his principal is joined with 
him, or unless a judgment has been previously rendered against the 
principal. * * *" Rev. St. Tex. art. 3(S18. In either case, if 
the surety paid the judgment against his principal, it is considerod 
as assigned to the surety. Id. art. 3815. In Lindsay v. l'rice, 33 
Tex. 280, an appeal bond is held valid against the sureties, although 
not signed by the appellant. The reason given is that ail the obliga- 
tions stipulated in the bond are incumbent on him independent of 
the bond. In San Eoman v. Watson, 51 Tex. 251, the court reaf- 
flrmed the doctrine announced in Lindsay v. Price, supra, and cited, 
as sustaining the same view, Cooke v. Crawford, 1 Tex. 10; Sheltojj 
T. Wade, 4 Tex. 150; and McKellar v. Peck, 39 Tex. 381. Both the 
contract and the bond were executed in the state of Texas, and, it 
has been assumed in argument, are governed by the laws of that 
state. The Texas statutes cited, providing for a joint action against 
both principal and sureties, furnish tlie rule of practice for the 
United States courts. Sawin v. Kennv, 93 U. S. 2S9, 23 L. Ed. 
926; Eev. St. U. S. § 914. In Williams v. Marshall, 42 Barb. 
524, the sureties who were sued had entered into a contract with 
certain persons that if they would sell and deliver books to one 
William H. Hadley, "for which said books, * * * if said Hadley 
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should not pay within tliree months from the date of eacli invoice 
or delivery," they would pay. The bond, signed by the sureties, 
names "William H. Hadley as principal," and names the sureties, 
but it is signed only by the sureties. Hadley failed to pay for the 
books, and, suit being brought on the bond against his sureties, they 
made the défense that Hadley failed to sign the bond. The court 
said: 

"It is objeetea that, because in the bofly of the instrument In question the 
name of the principal is inserted as one of the obligors, it ought to hâve been 
subscribed by him, in order to malce it binding on the sureties. The omission 
of the principal to sign the instrument opérâtes in no respect prejudicially to 
the latter. In the récital they déclare that they contract as sureties, and that 
William H. Hadley is principal; so that, if he had signed it, his relation to 
them or to the vendor of the goods would be in no degree différent from what 
it now is. In either case they would be only liable conditionally; that is, in 
case Hadley failed to pay for thé goods to be sold or delivered to him by the 
plaintitts. This being the case, there can be no valid reason why the instru- 
ment should be deemed void." 

It is true that, when the failure of the principal to sign the in- 
strument affects the surety injuriously, the cases usually, and we 
think correctly, hold that the surety is not bound; but when, as 
in this cas€, the failure of the principal to sign the instrument in 
no way affects the rights of the surety, the instrument is valid, and 
the surety is bound. 1 Brandt, Sur. (2d Ed.) §§ 151, 152, and cases 
there cited. The foregoing conclusion settles other contentions in 
this case. Hayes' signature not being essential to the validity of 
the bond, and, if added, in no way changing the liability or aiïecting 
the rights of the parties, ail issues and évidence as to the under- 
standing that he was to sign it become immaterial. 

One of the défenses presented is a déniai of the delivery of the 
bond. Delivery is, of course, essential to its validity. In order to 
bind a surety or guarantor, his contract must be delivered, and it 
takes effect from the time of its delivery. 1 Brandt, Sur. (2d Ed.) 
§ 25. When there is conflicting évidence as to the delivery, it is a 
question for the jury. Formai delivery, however, need not be proved 
by direct évidence, but it may be inferred from the acts of the par- 
ties. 4 Am. & Eng. Enc. Law (2d Ed.) 622. The sureties them- 
selves testify that they had knowledge of the fact that the obligée 
had possession of the bond, and that sales were being made on its 
securlty. From the existence of thèse facts, and their knowledge 
of them, it may be inferred that the bond was formally delivered; 
and, if the delivery on their part was coupled with any condition 
affecting the validity of the bond, it may be inferred by their silence 
and acquiescence that such condition had been waived. Wright v. 
Lang, 66 Ala. 396. 

Other questions hâve been argued, but, as they may not arise on 
the next trial, it would perhaps serve no useful purpose to discuss 
them. The judgment is reversed, and the cause remanded for a 
new trial. 
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SANDERS V. THORNïON. 

(Circuit Court of Appeals, Eigbth Circuit. October 30, 1899.) 

No. 1,240. 

1. UnLAWPDL DeTAINER— GrODNDS OP RecOVEKY — DlSQ,nALTPIC.\TIO:M OP Dk- 

PBNDANT TO HOLD PkOPERTY. 

Tlie fact tliat a défendant in possession and claiming tlie équitable 
ownerslilp of lands in the Indian ïerritory is a citizen of tlie United 
.States, and not entitled to hold sueli lands, affords no ground for ttie 
reeovery of tlieir possession bj' one to whom the légal title was conveyed 
in trust for tlie défendant, the sovereigu alone having tlie riglit to oust 
the défendant for the disqualification. 

2. Same — Under Statutbs op Ikdiak Teuritory — Neoessary Relation of 

Parties. 

Under the Arkansas statutes, in force in the Indian Territory, an action 
of unlawful detainer will not lie unless the relation of landlord and tenant 
exists between the parties. 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

James S. Davenport, Preston C. West, and William T. Hutchings, 
for plaintiff in error. 

Dennis H. Wilson and John B. Turner, for défendant in error. 

Before CALDWELL, S^VNBOEI^I, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This was an action of unlawful de- 
tainer instituted by Daniel Sanders, the plaintiff in error, against 
W. II. Thornton, the défendant in error. The complaint allèges that 
the plaintiff is a citizen by adoption of the Cherokee Nation, and that 
défendant is a citizen of the United States; that the plaintiff is the 
owner of the lands in controversy, and that he leased them to the 
défendant for the term of six years, who took possession of them as 
his tenant, and, after the expiration of the term, and after notice in 
writing to surrender the premises, refused to do so, but unlawfuUy 
detains them. The défendant in his answer dénies the exécution of 
the lease, and dénies that the relation of landlord and tenant ever 
existed between him and the plaintiff, and avers that the lands were 
bought by him of a Cherokee freedman who owned them, and that as 
he could not own them, not being a citizen of the nation at that time, 
it was agreed that the title should be taken in the plaintiff's name, 
who was to hold them as trustée for the défendant, plaintiff paying 
nothing, and the défendant paying the entire considération therefor, 
and being the équitable owner of the lands and improvements there- 
on, and entitled to the possession of the same. ïhere was a trial by 
a jury, and a verdict for the défendant. On appeal to the court of ap- 
peals in the Indian Territory, the judgincnt of the court below was 
aiïirmed, and thereupon the cause was removed to this court by a writ 
of error. 

The flrst assignment of error is that the court erred in refusing to 
charge the jury, at the request of the plaintiff, that, if the défendant 
is a citizen of the United States, he Iiad no riglit to purchase or hold 
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improvements on the public domain of the Clierokee Nat'.on, and that 
plaintiflf is entitled to a verdict. If the défendant was a citizen of the 
United States, and for that reason was not entitled to hold lands and 
improvements thereon in the Cherokee Nation, thèse facts alone 
would not entitle the plaintifE to recover, as the instruction asked 
iToadly asserts. Several other things would hâve to occur to entitle 
the plaintifl to oust the défendant. Thèse facts might entitle the 
sovereign to oust the défendant, but, if the défendant was not entitled 
to hold lands or improvements thereon in the Cherokee Nation, that 
is no concern of the plaintifE, and he cannot profit by it in this action. 
The sovereign alone, either the United States or the Cherokee Nation, 
has the right to oust Mm of his possession or occupancy on that 
ground. In the state of Colorado, the law prohibits foreign corpora- 
tions from doing any business in the state without having a known 
place of business and an agent upon whom process may be served in 
the state. In Fritts v. Palmer, 132 U. S. 282, 10 Sup. Ct. 93, 33 L. Ed. 
317, it was claimed that a conveyance of land to a foreign corpora- 
tion, which had failed to comply with the provisions of the statute, 
passed no title whatever to it; but the court held that this ques- 
tion could not be raised collaterally by private persons, unless there 
be something in the statute expressly, or by necessary implication, 
authorizing them to do so, but that the sovereign only can object. To 
the same effect is Seymour v. Gold Mines, 153 U. S. 523, 14 Sup. Ct. 
S47, 38 L. Ed. 807. The same question is found arising in cases where 
national banks hâve taken mortgages on real estate to secure loans, 
although prohibited by act of congress from doing so, and it has in- 
variably been held that, "where a corporation is incompétent by 
charter to take real estate, a conveyance to it is not void, but only 
voidable, and the sovereign alone can object." It is valid until as- 
sailed in a direct proceeding instituted for that purpose. Bank v. 
Matthews, 98 U. S. 621, 25 L. Ed. 188; Bank v. Whitney, 103 U. S. 
99, 26 L. Ed. 443; Eeynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. 213, 28 
L. Ed. 733. 

The second and only remaining assignment of error is that the 
court erred in charging the jury that if the plaintiiî held the title 
merely as trustée for the défendant, and the relation of landlord and 
tenant did not exist between them, the action of unlawful detainer 
would not lie. Under the Arkansas statutes in force in the Indian 
Territory, no action of unlawful detainer will lie unless the relation 
of landlord and tenant exists between the parties, as we hâve twice 
decided. McCauley v. Hazlewood, 19 U. S. App. 343, 8 C. C. A. 339, 
59 Fed. 877; Hardy v. Ketchum, 32 U. S. App, 198, 14 C. C. A. 398, 
67 Fed. 282. 

The judgments of the United States court of appeals in the Indian 
Territory and the United States court for the Northern district of the 
Indian Territory are each aflQrmed. 
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LANTRT V. WALDACE. 

(Circuit Court of Appeals, Eighth Circuit. Octaber 30, 1809.) 

No. 1,221. 

1. National Banks— Liabilitt of Stockholder to Assessment ok Insol- 

VBNCY— Défenses. 

Tlie liability of a stocljlioldor of a national lianli to assessment on the 
bank'.s insolvency is one created by statute, for the sole benclit of creditors; 
and one who beeomes and remains a stoclvliolder for a considérable length 
of tinie wliile the bank is engased in business, and until it is declared in- 
solvent, cannot avoid such liability on tlie grouud tliat this subscription 
was induced by fraud which would entitle liim to a reseission as betweon 
liimself and the corporation, unless it is affirniatively sliown that there 
are no creditors who became such while he was a registered stockholder. 

2. Same. 

ïhe fact that a national bank purchased sliares of its own stock ultra 
vires does not render its subséquent sale of sucli stock to another unlawful, 
or the stock void in the hands of the purchaser; nor does it constitute 
any défense to an action by a receiver of the bank against such purchaser 
to recover an assessment made after tlie banlv's Insolvency. 

3. Same — Action to Recover Assessment — Counteuclaim. 

In an action by the receiver of a national bank against a stockholder to 
recover an assessment, the défendant caunot set up. by way of counter- 
claim, a daim for damages against the bank for fraudulent représentations 
made to induee his purchase of the stock. 

Sanborn, Circuit .Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This suit was brought by Theoderie B. Wallace, as receiver of the Missouri 
National Bank of Kansas City, Mo., the défendant in error, against Charles 
J. Lantry, the plaintiff in error, to recover an assessment, in the sum of $20,- 
000, which had been theretofore duly assessed by the comptroller of the cur- 
rency against said Lantry as the owner of 200 shares of stoclc in the Missouri 
National Bank of Ivansas City, Mo., which had previously become insolvent. 
The complaint was in the usual form. and allegcd that said bank was duly 
incorporated under the act of congress of the United States relative to national 
banks; that it had become Insolvent; that Theoderie B. Wallace was duly 
appointed receiver of said bank by the comptroller of the currency on Decem- 
ber 3, 1896; that an assessment of $100 per share had been made by the comp- 
troller of the currency on July 30, 1897; that the défendant Lantry was the 
owner of 200 shares of the stock of said banlv; and that by virtue of the afore- 
said assessment he was obligated to pay to the receiver the sum of 820,000, 
wlth interest at the rate of 6 per cent, per annum from August 30, 1897. The 
défendant below flied an answer containing two défenses, separately stated, and 
a counterclaim. In the flrst défense it was alleged, in substance, that the 
défendant on April 18, 1896, purchased 200 sliares of stock in tlie aforesaid 
bank, and received a certificate therefor; that the stoclc so purchased was rep- 
resented by D. V. Rieger, the président of the bank, to be the property of the 
bank at the time of the sale, which the bank had theretofore lawfully acquired; 
that he was Induced to make the purchase by certain faîso and fraudulent rep- 
résentations which were made by said président and othcr otiicers of the banlv 
conceming its financial condition, which false repi'escntations were set ont at 
great length in the answer; that the stock was held by the défendant from tlie 
date of its purcliase on April 18, 1890, until I)ec<>in))or 3, 1896, whi'u a receiver 
of the banlv was appointed on account of its insolvency; that af ier tlie appoint- 
ment of a receiver that otlicer had exclusive control of ail the books, i)apers, 
and assets of the bank, and repeatedly assured the defcn-lant when he applied 
for information that the bank was solvent, and would pay ail of its debts 
97 F.-hSS 
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and Uabilltîes wlthout recourse agalnst the stockholders; that the deîendant 
was luUed Into securlty by such statements of the recelver, and by reason there- 
of dld not gain access to the books and papers of the bank until on or about 
September 1, 1897, at which time he was glven access to the books and records 
of the bank by direction of the comptroller of the currency; that thereafter he 
discovered the falsity of ail of the statements and représentations on the f aith 
of whlch he had been induced originally to purchase the aforesaid stock, and 
that he thereupon, on or about Oetober 27, 189^, called at the prior place of 
business of said bank, and there tendered to the receiver, :who was in charge 
of said bank, the certificate for the 200 shares of stock which he had received, 
and demanded of said receiver that he should repay to him the sum of $20,000 
which he had pald for said stock, or such proportionate part thereof as he 
would be entitled to receive as a créditer of the bank for that sum. For a 
second défense the défendant repeated ail of the averments which were con- 
tained in his Srst plea, and in addition thereto he averred, in substance, that the 
président and cashier of the Missouri National Bank of Kansas City had ac- 
quired the stock which was eventually sold to him in the following manner, 
that is to say: That they had purchased the stock with the funds of the bank 
from other shareholders when the bank was insolvent, to prevent suen other 
shareholders from throwing the stock on the market at ruinons priées, and 
thereby dlsclosing to the public the true condition of the bank; that the stock, 
when so purchased with the funds of the bank, had been transferred to clerks 
and other agents of the bank, to conceaJ the character of the purchase; that 
such pretended purchasers had then given notes to the bank representing the 
amount of money that had been expended by the bank to acquire the stock; 
that the persons who thus gave notes to the bank representing the money that 
It had 80 expended were totally insolvent, and never intended to pay their 
said notes; that ail of thèse facts were concealed from the défendant until 
long after his purchase of the 200 shares of stock in question; and that the 
stock so as aforesaid sold to him was a part of certain stock, amounting at its 
par value to $80,000, which the bank had so unlawfully acquired, whereas at 
the date of his said purchase, and long af terwards, hè believed it to be stock 
that the bank had lawfully acquired, and had a good right to sell. The coun- 
terclaim which the défendant interposed was in the nature of a cross action 
against the Missouri National Bank to recover the damages which the défend- 
ant had sustained by reason of the fraudulent représentations that had been 
made by its oflicers to induce the sale of the aforesaid stock, and such dam- 
ages were pleaded as an offset against the comptroUer's assessment. Thèse 
défenses were adjudged insufficient on demurrer (C. C; 89 Fed. 11, 1023), 
whereupon a judgment by default was rendered against the défendant below 
in the sum of $21,550; he having declined to plead further. The writ of error 
which was sued out by the défendant below présents the question whether 
the demurrer to the answer was propprly sustained. 

O. N. Sterry (Eugène Hagan and I. E. Lambert, on the brief), for 
plaintiff in error. 

William C. Cocliran (J. McD. Trimble and W. H. Wallace, on the 
brief), for défendant in error. 

Before CALDWELL, SAIs^BORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

While the defendant's answer is unusually lengthy, and contains 
many allégations showing that he was grossly deceived as to the 
flnancial condition of the Missouri National Bank by the false and 
deceitfui statements of its offlcers when he was induced to become a 
purchaser of its stock, and that he was not guilty of négligence up 
to the time the bank failed, in failing to discover that he had been 
defrauded, yet, when the answer is carefuUy analyzed, it is manifest 
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tliat the défendant seeks to escape from the assessment on two 
principal grounds: First, on the ground that he bas lawfully re- 
scinded the contract by which he purchased the stock, and rein- 
vested the bank with the title thereto; and, second, on the ground 
that he never became the owner of any stock in the bank, because 
the bank had wrongfuUy acquired it from other shareholders when 
it was in an insolvent condition. 

It will be observed from the foregoing statement that the answer 
shows that the défendant became a registered shareholder of the 
insolvent bank on April 18, 1896, when it was a going concern, and 
that he remained such until it was placed in liquidation by the comp- 
troller about eight months thereafter, to wit, on December 3, 189t). 
From the very nature of the business in which banks are engaged, 
it must be presumed that between the last-mentioned dates the 
Missouri National Bank incurred large obligations to depositors 
and to other creditors. Besides, the answer allèges, among other 
things, that one of the reasons which was assigned by the officers 
of the bank for soliciting the défendant to become a stockholder 
therein was that he was a man of large means, with an extensive 
acquaintance in Kansas, whose connection with the bank would at- 
tract to it a large amount of patronage from that state. It must 
be assumed, therefore, that there are m any creditors of the insol- 
Tent bank, who are now represented by the receiver, wbo became 
such subséquent to April 18, 1896 ; and it is probably true that there 
are some persons who became creditors of the concern because of 
the defendant's connection therewith as a large stockholder. It is 
immaterial, however, to the présent discussion, whether the answer 
does or does not show that certain persons became creditors of the 
bank after April 18, 1896, in reliance on the fact that the defendsnt 
had become one of its shareholders, since the creditors of a bank- 
rupt Company are entitled to nothing less than its whole outstand- 
ing capital stock as a fund for the payment of their claims, and 
because ail persons are, in law, presumed to extend crédit to cor- 
porations, and especially to national banks, whose shares are sub- 
ject to a double assessment, in reliance upon the amount of their 
issued capital stock, although they do not know accurately by wliom 
such stock is at the time held. Moreover, a créditer of a corpora- 
tion, when he becomes such, is under no obligation to ascertain 
what représentations, if any, may hâve been made to the stockhold- 
ers of the company to induce them to become such. Pauly v. Trust 
Co., 165 U. S. 606, 611, 17 Sup. Ct. 465, 41 L. Ed. 844; Upton v. 
Englehart, 3 Dill. 496, 504, Fed. Cas. No. 16,800. Thèse considéra- 
tions lead to the conclusion that, within the rule which was enun- 
ciated by this court in two récent cases (Scott v. Latimer, 60 U. 
S. App. 720, 33 C. C. A. 1, 89 Fed. 843, and Bank v. Newbegin, 40 
U. S. App. 1, 20 C. C. A. 339, 74 Fed. 135, 33 L. Ed. 727), the defend- 
ant's effort to rescind the purchase of the stock in question was 
wholly ineflectual, and cannot be permitted to release him from 
the assessment which was made by the comptroller of the currency, 
80 far as the creditors of the insolvent bank are concerned. In 
the Latimer Case it was decided, in substance, that the receiver of 
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an insoh'ent bank, in suits of this character, is armed witli ail the 
rights.of Qpeditors, wliich are very différent from tliose of tke corpo- 
ration itself; that the liability o£ the stockholders of national banks 
to an assessment, in case of corporate insolvency, is a liability 
create<l by statute for the sole benefit of creditors; that the lia- 
bility does not grow ont of any contract between the corporation and 
its shareholders; and that, in the very nature of things, it is a lia- 
bility which cannot be released or discharged by any agreement 
between the corporation and its ^arekolders. It was also held in 
that case that even though a stockholder has been induced to become 
such through f raud which would render his purchase or subscrip- 
tion Toidable as between himself and the corporation, or as between 
himself and the party from whom he acquired his stock, yet, if he 
has knowingly permitted himself to be registered upon the books 
of the corporation as a shareholder prior to its insolvency, and has 
remained such for any considérable length of time, and until in- 
solvency supervened, he cannot then be peypaitted to rcscind his 
purchase or subscription, so far as the colijïoràte creditors are con- 
cerned. In the Newbegin Case this court recognized the right of the 
shareholder, who was then seeking a resoission of his subscription 
on the ground of fraud, to rescind, under the peculiar facts of that 
case, inasmuch as it appeared that ail the creditors of the bank 
who were entitled to object to the rescission had been paid, or had 
waived their right to object to the rescission; but in that case it 
was distinctly held that the right to rescind a subscription for 
stock should be denied to a stockholder who is registered as such 
when insolvency happens, if he has been a stockholder for any con- 
sidérable period, or if debts remain unpaid which hâve been con- 
tracted since his subscription or purchase was made. It residts, 
therefore, from the previous décisions of this court to which we 
hâve referred, that the first. défense which was pleaded by the de- 
fendant in his answer was without merit, and that the demurrer 
thereto was properly sustained. 

In considering the second défense which was interposed by the 
défendant, it is important to bear in mind that the 200 shares of 
stock which he purchased from the bank was not void stock, but 
was stock which, according to the averments of the answer, had 
once been issued to other persons, and had been reacquired by the 
bank by purchasing it from such other persons to prevent them 
from throwing it on the market at ruinons priées. It is necessary 
to infer from the averments of the answer that this stock had once 
passed the scrutiny of the comptroller, and had been outstanding 
and had been held by other persons since the organization of the 
bank in the year 1891. The purchase of this stock by the bank, 
under the circumstances disclosed by the answer, was doubtless 
ultra vires, but the purchase in question did not render the stock 
void. In purchasing it the banli made an unlawful use of its funds, 
for which the officers concerned in the transaction could hâve been 
held responsible, as for any other unlawful act, if the corporation 
had sustained damage; but, in point of fact, by the sale of the stock 
to the défendant that portion of its capital which had been dissi- 
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pated by the purchase was restored by the resale, and no loss seems 
to bave been incurred. We are at a loss to understand bow tbis 
transaction on tbe part of tbe bank can operate to relieve tbe de- 
fendant from bis liability as a stockbolder in a suit brougbt by the 
receiver to recover a stocli assessment wbicb was levied solely for 
tbe benefit of corporate creditors. Tbe sale of tbe stock to the 
défendant after tbe bank bad purcbased tbe same was not unlaw- 
ful, since it operated to restore tbat part of tbe capital tbat bad 
beeîi retired, and to tbat extent repaired tbe wrong wbicb migbt 
otberwise bave been done to tbe bank's creditors. Bank v. Stewart, 
107 U. S. 670, 678, 2 Sup. Gt. 778, 27 L. Ed. 592. In tbe case last 
cited it was also decided tbat if a national bank wrongfully a'cquires 
its own stock, as by making a loan tbereon, no one but the govern- 
nient can be heard to complain after tbe contract bas been fully 
executed; and in tbe case at bar tbe purchase of tbe stock was 
fully consummated, and was no longer executory, wben tbe sale was 
made to the défendant. Inasmuch, then, as tbe stock was not void, 
and the sale of the same to tbe défendant was not probibited by 
law, we are of opinion tbat tbe défendant bas no greater right to 
shield himself from bis statutory liability to creditors because of 
the wrongful conduct of tbe bank in purchasing tbe stock from 
other shareholders, tban be bas to shield himself from liability be- 
cause bis purchase of tbe stock was indueed by the fraudulent repré- 
sentations of tbe bank's offlcers. The creditors of tbe bank, who 
must be presumed to bave extended crédit on tbe security afforded 
by tbe capital stock and the statutory liability incident thereto, 
cannot be deprived of such security, either by tbe fact tbat the 
défendant was fraudulently indueed to become a sharebolder, or 
by the further fact that the bank bad wrongfully acquired the stock 
wbicb it subsequently sold to him, wben it appears that be know- 
ingly became a registered sharebolder, and remained such for eigbt 
months, and until insolvency supervened, and in tbe meantime en- 
joyed ail the rights and jH'ivileges incident to that relation. Tbe 
equity of tbe corporate creditors under such circumstances is supe- 
rior to that of the stockholder, and the latter cannot obtain a re- 
scission of the fraudulent contract for the sale of the stock wbicb 
would operate to the préjudice of the bank's depositors and other 
creditors. The second défense pleaded in tbe answer was therefore 
untenable. 

Concerning tbe counterclaim wbicb was pleaded by tbe défend- 
ant, it is only necessary to observe tbat the same reasons wbicb 
prevent the défendant from rescinding tbe contract for tbe purchase 
of tbe stock, and thereby depleting tbe statutory fund for tbe beneflt 
of tbe creditors wbicb was created by the eomptroller's assessment, 
will likewise prevent him from offsetting against the assessment 
the damages incident to the fraud and deceit of the bank. That is a 
claim against the bank alone, growing ont of the wrongful conduct of 
its offlcers, for which the corporate creditors are in no wise responsi- 
ble; and, according to well-established rules, such a demand can- 
not be interposed as a counterclaim in a suit where the receiver sues 
merely as the représentative of creditors, for the enforcement of a 
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stock liability which was created by the statute solely for their bene- 
flt, and cannot be enf orced by the bank, under any circumstances, in 
a suit brought in its own name. In proceedings to liquidate the 
affaira of insolvent corporations, where stockholders are called upou 
to pay amounts that remain unpaid on the capital stock, it is in- 
variably held that such stockholders will not be permitted to set off 
debts due to themselves from the corporation against stock assess- 
ments, and thereby secure an advantage or préférence over other 
«reditors. Sawyer v. Hoag, 17 Wall. 610, 21 L. Ed. 731; Handley v. 
Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227; Scammon v. 
Kimball, 92 U. S. 363, 23 L. Ed. 483. It is obvious, therefore, that the 
counterclaîm should be rejected, since the effort is to offset the bank's 
liaWlity for an injury done to the défendant by the fraud and deceit 
of its officers against a demand which does not, and never did, exist 
in favor of the bank, but was created solely for the beneflt of the 
bank's creditors. It is questionable, to say the least, whether a judg- 
ment recovered against the bank for the allegèd fraud and deceit 
could be permitted to participate in the distribution of the fund 
created by the stock assessment until ail contract obligations of the 
bank hâve been fully paid; but, be this as it may, we are satisfled 
that the Cross demand in question cannot be entertained in the prés- 
ent action. It results frora what has been said that the demurrer to 
the défendant'» answer was properly sustained, and the judgmeut 
below is therefore af9rmed. 

SANBORN, Circuit Judge. I dissent from the conclusion reached 
and the views expressed in the foregoing opinion, for the reasons 
stated in my dissenting opinion in Scott t. Latimer, 89 Fed. 843, 
857-862, 33 G. C. A. 1, 13-20, 60 U. S. App. 720, 743-751. 



HILDRETH et al. v. GKANDIN et al. 

(Circuit Court of Appeals, Eighth Circuit November 6, 1899.) 

No. 1,237. 

Appeal— Record— When Bill ov Exceptions is Nbcessart. 

When a motion is presented to a trial court which raises issues of fact 
to l>e determined on évidence, the action of the court cannot he reviewed 
on a writ of error, unless a bill of exceptions embodying the motion and the 
proofs is duly settled, signed, and filed, so as to show to the appellate 
court, in an authentic manner, on what atate of facts such action was 
predicated. 

In Error to the Circuit Court of the United States for the Dis- 
trict of North Dakota. 

B. E. Ingwaldson, for plaintiffs in error. 

John Carmody (C. E. LesUe, on the brief), for défendants in error. 

Bef ore CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. The record in this case which we are 
called upon to review contains the following pleadings., orders, afd- 
davits, and exhibits, in which the error complained of is supposed 
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to inliere: First. A complaint in an action of ejectment whicli ap- 
pears to hâve been instituted bj John L. Grandin and William 
J. Grrandin against E. G. La Bar (ail of whom are défendants in er- 
ror) in the circuit court of the United States for the district of 
]\'^orth Dakota. Second. An amended answer to said complaint 
which appears to hâve been flled in behalf of the deff^ndant La 
Bar by his attorneys, S. B. Pinney, M. A. Hildreth, and B. E. Ing- 
waldson, who are the plaintiffs in error. Third. A reply which 
appears to hâve been filed in said cause on October 24, 1898, 
wherein it was alleged, in substance, that by a stipulation in writ- 
ing made on October 7, 1898, the parties plaintifE and défendant to 
said cause had mutually agreed that said action should be settled 
and dismissed. Fourth. An order of court which appears to hâve 
been made in pursuance of said stipulation on October 24, 1898, di- 
recting that the action be dismissed, without costs. Fifth. A no- 
tice signed by S. B. Pinney, as attorney for the défendant, which 
was addressed to John L. Grandin and William J. Grandin and 
their attorneys, and to E. G. La Bar and Matilda La Bar, notifying 
them of a motion which was to be made in said cause on January 
2, 1899, to vacate the aforesaid judgment, and to open up said cause, 
and to détermine and adjudicate the rights of the défendants' at- 
torneys therein. Sixth. An aflfidavit made by B. E. Ingwaldson, 
which appears to hâve been filed in support of the aforesaid mo- 
tion, wherein it was charged, in substance, that on the 7th day of 
October, 1898, without the knowledge or consent of his attorneys, 
Edward G. La Bar, the défendant in said ejectment suit, had sur- 
reptitiously, and with intent to avoid the payment of the fées that 
were then due to his attorneys for services in said cause, collusively 
entered into a stipulation with the plaintiffs therein to dismiss said 
action. Attached to said aifldavit, as an exhibit, was a copy of 
the stipulation between the parties to said ejectment suit, in pur- 
suance of which the action had been dismissed, and a copy of a 
quitclaim deed that had been executed to carry said stipulation into 
effect. Seventh. Two afûdavits made by J. L. Grandin and by C. E. 
Leslie, his attorney, wherein it was denied that the plaintiffs in 
said ejectment suit had entered into a collusive agreement with the 
défendant therein to settle said cause to avoid the payment of fées 
due to the defendant's attorneys, and wherein it was further stated, 
in substance, that the agreement for a settlement of the cause had 
been entered into by the plaintiffs in good faith for the purpose of 
adjusting their controversy with the défendant, and without notice 
of any indebtedness being due from the défendant to his attorneys 
on account of fées earned in the défense of said action. Eighth. An 
order which appears to hâve been entered by the circuit court of the 
United States for the district of North Dakota, wherein said eject- 
ment suit was pending, denying the aforesaid application of the de- 
fendant's attorneys to vacate the aforesaid judgment, and to open 
up the cause for further proceedings. Nintli. An assignment of er- 
rors, wherein it is asserted that prejudicial error was committed by 
the lower court in refusing to vacate the aforesaid judgment that 
had been entered in the ejectment suit. 
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The foregoing is a statement in brief of ail tlie proceedings wliicli 
the record discloses. No exception appears to liaye been taken to 
the order of the lower court denjing the motion to vacate the judg- 
ment when such order was entered. Moreoyer, and what is of more 
importance, no bill of exceptions was settled, signed, and flled for 
the purpose of making the motion to vacate the judgment, and the 
testimony offered in support thereof and in opposition thereto, a 
part of the record, as should hâve been done to obtaîn a review of 
the order denying the motion to vacate. This court has heretofore 
held, and such is the well-established rule, that, when a motion is 
presented to a trial court which présents issues of fact for déter- 
mination by that court on évidence adduced by the respective par- 
ties, the action of the trial court cannot be reviewed on a writ of er- 
ror, unless a proper bill of exceptions, embodying the motion and the 
proofs, is duly settled, signed, and flled, so as to show to this c^urt, 
in an authentic form, on what state of facts the action of the trial 
court was predicated. Dietz v. Lymer, 19 U. S. App. 667, 10 0. 0. A. 
71, 61 Fed. 792; Manufacturiug Co. v. Johnson, 60 U. S. App. 661, 
32 C. 0. A. 309, 89 Fed. 677, 679; Stewart v. Ranch Co., 128 U. S. 
383, 9 Sup. et. 101, 32 L. Ed. 439; Evans v. Stettnisch, 149 U. S. 
605, 607, 13 Sup. Ct. 931, and 37 L. Ed. 866; State v. Hemrick, 62 
lowa, 414, 17 N. W. 594. In the présent case there was apparently 
an issue of fact as to whether the ejectment suit had been settled 
by collusion between the parties thereto for the purpose of depriving 
the defendant's attorneys of their lawful fées. There may hâve been 
an issue of fact as to whether the défendant La Bar owed his attor- 
neys, who hâve sued out the présent writ of error, any sum of money 
on account of fées; and there may hâve been other questions of 
faet which were tried and determined, and on the strength of 
which the objectionable order was entered. In the absence of a 
bill of exceptions showing in an authentic form what did occur, and 
making ail of the proceedings and testimony in the lower court a 
part of the record, we do not know on what évidence the order was 
predicated. And as the presumption must be indulged, in the ab- 
sence of an authentic showing to the contrary, that the action of 
the trial court was right, the order made by liât court must be af- 
firmed, and it is so ordered. 



THE JOHN B. KETCHAM, 2d. 

GLOBE lEON- WORKS CO. v. HUEON TRANSP. CO. 

(Circuit. Court of Appeals, Sixtli Circuit. November 13, 1899.) 

No. 694. 

Maiîttimb Liens — Ohio Statute — Ownbrship of Vessel tviiile Being 

BOILT. 

A person contracting t-o liave a vessel built to be paid for in install- 
ments at fixed tiules, both Ixîfore and after its completion, does not become 
tlie owner of sucli vessel until it is completed and delivered to liim by tlio 
builder, althoujîli by the contract lie is to furnish macbinery to l>e used 
tberein; bence one who sells him such maChinery, which is delivered to and 
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plaeed in the vessel bj' tlie buildcr while it is still in liis hanUs, is not en- 
titled to a lien on the vessel tlierefor, under the Ohio statute relatins to 
liens on water craft (Eev. St. Ohio, § 5880). which gives a lien for debts 
contracted on account of a vessel by the "master, owner, steward, con- 
signée or other agent." i 

3. Admiralty JuRiSDicTroK — Shipbuilding Coktracts. 

A contraet for the building of a ship is not maritime, or within ad- 
miralty jurisdiction, and a lien given by a local statute for materials fur- 
nished in the building may be enforced in state eourts.2 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This is a suit by the Globe Iron-Works Company, a corporation of the state 
of Ohio, against the steamer John B. Ketcham, 2d, her engincs, boats, tackle, 
apparel, and furniture, and against ail persons lawfuUy intervening for their 
interest therein, for the purpose of enforcing a lien thereon for the price of a 
boiler and applianees furnished foT the original construction of said steamer 
under a contract with Oscar P. Bills and Edward E. Koch, partners under the 
firm name of Bills & Koch. The suit was begun in the circuit court for the 
coimty of Wayne, state of Michigan, under chapter 2S5, Hovv. Ann. St., entitled 
"Collection of Demands against Water Craft." A warrant was issued, and the 
vessel seized thereunder. At the same time a summons was issued and served 
on the master of the vessel. Afterwards a bond was filed by the Huron Trans- 
portation Company, pursuant to the statute, conditioned to pay any judgment 
obtained against it, and the vessel was released by the shcriff. The Huron 
Transportation Company thereupon flled a demurrer to the complaint, upon 
the ground that the suit was one upon a maritime contract, and dcnying the 
.lurisdiction of the state court to entertain such a suit. The demurrer was over- 
ruled. From this ruling the Huron Transportation Company took an appeal 
to the suprême eoiut of the state of Michigan, where the jiKlgment was af- 
tirmed, the opinion being reported in 100 Mieh. 583, 59 N. W. 247. The cause 
was remanded to tlic circuit court for further proceedings, when the Huron 
Transportation Company, after filing an answer in which it asserted exclusive 
ownersbip of the vessel, removed the suit to the L'nited States circuit court 
tor the Eastern district of Michigan upon the ground of diversity of citizen- 
sliip; said transportai on company being a corporation of the state of New 
York, and fhe complainant a corporation of the state of Ohio. By stipula- 
tion, a Jury was waived and testimony heard by the court, whieh made spécial 
findings of fact and law, and rendered judgment against complainant. ïhe 
facts found by the court, so far as deemed necessary to the décision of the 
case, are as foUows: 

(1) Bills & Koch, a co-partnership engaged in business at Toledo, Ohio, on 
the lOth day of December, 3891, entered mto a written contract with the 
Craig Shipbuilding Company, for the construction of a steamer. Said agree- 
ment being as follows: "The party of the first part agrées to furnish ail 
material, and construct and deliver in the water at the place where built, a 
steel barge, to rate Al star, 190 feet keel, 49 feet beam, 12 feet hold in the 
shoalest place, material to be the same weight as in the propeller J. W. 
Moore; said boat to bave a steel deck, and boiler house, with hoisting engine, 
which will be connected with windlass by messenger, so it (the windlass) can 
be worked by steam. This agreement includes anchor chains, sails, masts, 
rigging, cabin outflt, which is tô be plain. Party of the first part also agrées 
to take the engine and boiler from the steamer Germania, and ereet it in the 
new boat, they to aiter the old steam pipe to adapt it to the différent relative 
positions of the boiler and engine in the new boat, but they are not to replace 

1 For maritime liens created by state laws, see note to The Electron, 21 0. C. 
A. 21. 

2 For jurisdiction in admiralty as to matters of conti'act, see note to The 
Richard ■\\'inslow. 18 C. C. A. 347, and, supplementary thereto, note to Board 
V. Howard, 27 C. C. A. 530. 
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anything on the boller and engine except the piping or bolts and nuts, and 
lengthen the smokestack whlch may be destroyed in taking down and erecting 
in new boat. This boat to be commenced at once, and to be delivered about 
May Ist, 1892, barring flrc, flood, strikes, railroad delays, or circumstances be- 
yond their eontrol. For and in considération of tlie foregoing work, the par- 
ties of the second part agrée to pay to the tirst party $G0,O0O, as foUows: 
$5,000, April 15th, 1892; $10,000, August 15th, 1892; $12,500, August 15th, 
18^; $ia500, August 15th, 1894; $10,000, August lâth, 18^5; and $10,000, 
October 15th, 1895. ïime payœent to draw interest at 7 per cent, per auuuui, 
and to be negotiable, notes secured by a mortgage on the boat, and policy of 
insurance to cover the amount of the notes." Bills & Koch made the payment 
of $5,000 due April 15, 1892, on the date due, but made no further money pay- 
ment until Septeniber, 1892, when they paid the further sum of $3,333. Febru- 
ary 15, 1892, this agreement was so modifled as to allow Bills & Koch to pro- 
cure and furnish in substitution anotiier engine and bojler in place of those 
from the steamer Germania. 

(2> Thereupon Bills & Koch contracted with the Globe Iron Works for the 
construction of a boiler and certain attachments, to be delivered to tbem f. o. 
b. cars at Clevelaiid, for the priée of $3,772. The terms of paymeut were a 
four-months nete, dated at delivery of boiler and attachments, to bear interest 
at 7 per cent. 

(3) The Globe Iron Works were informed at the time this contract was 
made that said boiler and attachments "were designed and intended to be 
used In a steamboat then being built for Bills & Koch by the Craig Shipbuild- 
ing Company at Toledo." 

(4) Shqrtly after the above contract, and before the delivery of the boiler as 
hereinafter stated, the Craig Shipbuilding Company "were informed of ail the 
terms of eaid contract between the complalnant and said Bills & Koeb." 

(5) At date of the contract between Bills & Koch and the complalnant, 
"the huU of said vessel was yet upon the stocks upon the land, * * * par- 
tially constructed, but incomplète, and was not launched." 

(G) By agreement, the Globe Company delivered the said boiler and attach- 
ments on board a steamer at Cleveland instead of upon railroad cars, and 
Bame was unloaded upon the docks of the' Craig Company at Toledo, on May 
15, 1892, and while the Ketcham was still upon the stocks. Shortly thereafter 
the vessel was launched, and the boiler and appliances placed thçrein by the 
Craig Company. Bills & Koch also furnished the engine and macbinery used 
in the boat, same being of the value of about $5,000. 

(7) The Ketcham was <;ompleted July 19, 1892, and was on that day enroUed 
In the name of the Craig Company as owner. About same time she Was placed 
in possession of Bills & Koch, and was run by them on their oWn account 
upon the lakes, with the permission of the Craig Company, until about the 
close of navigation in 1892. 

(8) July 21, 1892, Bills & Koch executed their negotiable note to the Globe 
Company for $3,036.33, same being dated îuly 21, 1892, and, by agreement with 
the Globe Company, made payable Novenjber 25, 1892. This note was the 
price of the boiler and appliances, with interest from May 15th, the day when 
the property was delivered. No part of this note bas been paid. 

(9) September 15, 1892. the Craig Company executed a bill of saie of the 
veeeel to Bills & Koch, and on same day Bïlls & Koch executed a mortgage 
back to the Craig Company to secure à balance of about $45,000 due on con- 
struction contract. Both thèse instruments were dated back to July 20, 1892. 
Default was made in the conditions of the mortgage, and the Craig Company 
took possession of the vessel, and on January 25, 1898, the same was sold 
ijnder the mortgage, and bid in by the Craig Company for the amount of the 
mortgage debt. Prior to said sale, and on December 31, 1892, and before the 
Craig Company took possession under the mortgage, it received notice of the 
claim of the Globe Company hère asserted. 

(10) The Craig Company sold said vessel, January 28, 1893, to one Henry 
Loud, taking a mortgage to secure en tire purchase price, and on April 13, 
1893, Loud sold her to the présent owner, the Huron Transportation Company. 
Both Loud and the Huron Transportation Company received notice, December 
31, 1892, of the claim of the Globe Company and of the lieu asserted by it. 
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H. Hatch and Harvey D. Goulder, for plaintiff in error. 
John C. Sharo and T. E. Tarsney, for défendant in error. 

Before TAJFT and LURTOjST, Circuit Judges, and SEVEEENS, 
District Judge. 

LURTOX, Cîrcuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The appellant, who was the complainant beloAV, asserts a lien upon 
the John B. Ketcham, 2d, upon the facts already stated, by virtue of 
section 5880 of the Eevised Statutes of Ohio, which is as foUows: 

"Any steamboat or other water craft navigating the waters within or border- 
ing upon this state, shall be liable, and sueh liability shall be a lien thereon, 
for ail debts eontracted on account thereof by the master, owner, steward, 
consignée or other agent, for materials, supplies or labor in the building, re- 
palrmg, furnishing or equipping of the same, or for Insurance or due for wharf- 
age, and also for damages arising out of any eontract for the transportatlon of 
goods or persons or for injuries done to persons or property by such craft, or 
for any damage or injury done by the captain," mate or other officer thereof, or 
by any person under the order or sanction of either of them, to any person who 
Is a passenger or hand on such steamboat, or other water eraft at the time 
of the InfUctlng of such damage or injury." 

The right to enforce the lien thus acquired under the Ohio stat- 
utes in a Michigan court is claimed under chapter 285, How. Ann. 
St. Mieh. One section (8278) of that chapter is in thèse words: 

"In cases where, by the gênerai maritime law or laws of any other of the 
United States, now or hereafter to be passed, liens similar to those provided 
for in this act shajl hâve béen created against water-craft, the same may be 
enforced under the proceedings established by this act in like manner as if 
they accrued in this state, and chattel mortgages upon such water-craft, or 
other interest therein held in such other states, under the laws thereof, may be 
enforced hereunder against surplus proeeeds, in like manner as if held in this 
State under its laws." 

That the lien secured by the Ohio statute' is a lien similar to 
those provided for by chapter 285, How. Ann. St., and may there- 
fore be enforced under the procédure established by that chapter, 
has been expresslv decidecL Globe Iron-AVorks Co. v. The John 
B. Ketcham, 2d, lOO Mich. o83, 59 N. W. 247. 

The primary question is this: Did the Globe Iron-Works Com- 
pany acquire a lien under the Ohio statute, above set out, for the 
price of the boiler and attachments sold to Bills & Koch, and used 
in the construction of the John B. Ketcham, 2d? The answer must 
dépend upon the relation which the purchasers bore to that vessel 
while in process of construction. When the eontract was made by 
Bills & Koch with the Globe Company, and when the boiler, etc., 
were unloaded on the dock of the Craig Shipbuilding Company, the 
vessel, for which the Globe Company knew they were intended and 
designed, was yet on the stocks. The statute gives the lien only 
in favor -of "debts eontracted on account" of the vessel, "by the 
master, owner, steward, consignée, or other agent." Confessedly, 
Bills & Koch were neither the "master," "steward," nor "consignée" 
of the vessel. The contention is that they were the "owners," and 
that for this reason the statutory lien attached, if, as was the case, 
the articles were designed and intended for this particular vessel. 
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The learned trial judge found, upon tSé law and facts, that Bills 
& Koch were not the owners when this machinery was bouglit or 
delivered, nor until long after the vessel was delivered to them by 
the contractors. The rightness of this conclusion deiiends mainly 
upon the construction of the contract under which the vessel was 
being built for Bills & Koch as ultimate owners. That contract 
has been set out in full. It provides for a complète vessel. The 
contractors agreed to fumish ail materials (the engine, boilers, etc., 
excepted), and to complète the ship In every particular, and deliver 
same May 1, 1892, certain contingencies excepted. Bills & Koch 
were to furnish, as needed, the engines, boilers, and attachments, 
and to pay 160,000 in money. The payments were to be made as 
follows: |5,0O0, April 1, 1892; |10,000, August 15, 1892; $12,500, 
August 15, 1893; $12,5Q0, August 15, 1894; and |10,000, October 
15, 1895. The contract does not In terms provide that the gênerai 
property shall pass to Bills ,& Koch bef ore completion and delivery 
of the vessel, and if under it the incomplète vessel passed to them 
it mu§t be because such an intention is to be implied from the fact 
that a particular vessel was to be built for them, for which they were 
to furnish the engine and boilers, and upon which they were to 
make a payment in adtance of completion and delivéi'y. The gên- 
erai rnle îs that where one contracta for the building or mâking of 
a chkttël, not existing in specie at the time, no propei'ty vests in 
the purçhaser during the progress of the work, nor until the thing 
is flhislied and delivered. Butterworth v. McKinly, 11 Humph. 
206; Mucklow v. Mangles, 1 Taunt. 319; Wood v. Bell, 5 El. & Bl. 
772. There are certain exceptions to this gênerai rule, the most 
spécifie of which is known as thé rule in Woods v. Kussell, 5 Barn. 
& Aid. 942, as intferpreted in the later case of Clarke v. Spence, 4 
Adol. & E. 448. 

In Woods V. Eussell the shipbuilder had contracted with the de- 
fendant to build a ship for him and complète her in April, 1819. 
The défendant agreed to pay for her in four installments, — one 
when the keel was laid, the second *t the light plank, and the 
third and fourth when the ship was launched. The ship was meas- 
ured, with the builder's privity, while yet unfinished, in order that 
défendant might get her registered in his name, and the builder 
signed the certiflcate necessary for her registry, and the ship was 
registered in défendant'» name on the 26th of June, and he paid the 
third installment. On the previous March the défendant appoint- 
ed a master, who superintended her building, and who chartered 
her on June 16th for a voyage, with the shipbuilder's consent. 
June the 30th the builder committed an act of bankruptcy, and the 
assignées in bankruptcy brought an action of trover against the de- 
fendant, who had taken possession bef ore completion, but after the 
act of bankruptcy. It was held, on thèse facts, that the gênerai 
property in the ship had passed to the défendant from the time of 
registration in defendant's name with the builder's consent. 

In Clarke v. Spence, cited above, the contest was between the 
assignées of a bankrupt shipbuilder named Brunton and the plain- 
tlfif. In February, 1832, Brunton had agreed to build a ship for a 
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specified price, according to certain spécifications, and under the 
superinteudence of an agent appointed by the plaintift. One in- 
stallment was to be paid when the ship was rammed, a second 
when timbered, a third when decked, a fourth when launched, and 
the residue in four and six months thereafter. After the ve&sel 
had been rammed and timbered, and two installments of tlie price 
paid, and a part of the third installraent paid in advance, Brunton 
became a bankrupt, having received in ail £1,002. Ils., and the 
frame of the vessel was then worth £1,C01. 13s. 7d. The title was 
held to hâve passed to the plaintiflf. The court held that certain 
passages in the opinion in Woods v. Eussell were "founded on the 
notion that provision for the payment regulated by particular 
stages of the work is made in the contract with a view to give the 
purchaser the security of certain portions of the work for the mon- 
ey he is to pay, and is équivalent to an express provision that, on 
the payment of the flrst installment, the gênerai property in so 
luuch of the vessel as is then constructed shall vest in the pur-' 
chaser." 

To bring a case within the exceptions to the gênerai rule, it i"" 
uecessary to show that the intention of the parties was that the 
gênerai property should pass to the purchaser at some stage of 
the building. Thus, in Laidler v. Burlinson, 2 Mees. & W. 602, Lord 
Abinger said: "There is no occasion to qualify the doctrine laid 
down in Woods v. Kussell or Clarke v. Spence. I consider the prin- 
ciple which those cases establish to be that a man may purchase a 
ship as it is in progress of building, and, by the ternis employed 
there, the contract was of that character; a superintendent was 
employed, and money paid at particular stages." In Wood v. Bell, 
5 El. & BL 772, Lord Campbell, C. J., after stating the gênerai rule 
in respect to the sale of a chattel to be constructed, said: "But 
thèse gênerai rules are both and equally founded on the presumed 
intention of the parties. If, in the flrst, there are attendant cir- 
cumstances from which the intention may be inferred that the 
property shall pass in the incomplète and growing chattel as the 
manufacture of it proceeds, or even in ascertained materials from 
which it is to be carried to perfection, that intention will be ef- 
fectuated; and equally, in the latter, if it appear that the parties 
intended to postpone the transfer of the property till the payment 
of the [)rice or the performance of any other condition, such inten- 
tion will be upheld in the courts of law." "This principle," he ad- 
ded, "we belle ve to be well settled;" and, referring to the cases of 
Woods V. Russell, Clarke v. Spence, Laidler v. Burlinson, and oth- 
ers, cited in argument, he remarked that "previous décisions, there- 
fore, are mainly useful as serving to guide our judgment in estimat- 
iug the weiglit of circumstances as évidence of intention"; and 
concluded by saying: "Still it must be remembered, after ail, that 
what we hâve to détermine is a question of fact, namely, what, 
upon a careful considération of ail the circumstances, we believe 
to hâve been the contract into which the parties bave entered." 
The fact that the purchase price is to be paid in installments, hav- 
ing relationship to the progress of the work, bas not been generally 
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accepted by American courts as conclusive évidence of an intent 
that the gênerai property in the incomplète chattel should pass to 
the purchaser. Benj. Sales, § 398 et seq.; Clarkson v. Stevens, 
106 U. S. 505^^515, 1 Sup. Ct. 200, 27 L. Ed. 139; Andrews v. Du- 
rant, 11 N. Y. 35; Williams v. Jackman, 16 Gray, 514; Green v. 
Hall, 1 Houst. 506; West Jersey E. Co. v. Trenton Car Works Co., 32 
N. J. Law, 517; Elliott v. Edwards, 35 N. J. Law, 265. Butter- 
worth V. McKinly, 11 Humph. 206, bas been cited as approving the 
arbitrary rule of intention supposed to be established by Woods 
V. Eussell. An examination of the case will show that this is a 
misinterpretation of the effect of Judge Totten's opinion. Clark- 
son V. Stevens, cited above, involved a contract between the Unit- 
ed States and a shipbuilder, where the builder was to furnish the 
materials and labor, and to receive a sum, payable in installments, 
as the work progressed. After a review of many of the Englisb 
and American cases. Justice Matthews paid : 

"The courts of this country hâve not adopted any arbitrary rule of con- 
struction as controlling such agreements, but consider the question of Intent 
open in eyery case, to be determined upon the terms of the contract and the 
circumstances attendlng the transaction. 1 Pars. Shipp. & Adm. 63. And 
such seems to us to be the true principlè. Accordingly, we are of opinion 
that the f act that advances were made eut of the purchase money, according 
to the contract, for the cost of the woife, as it progressed, and that the govern- 
ment was authorized to requlre the, présence of an agent to join in oertifying 
to the accounts, are not conclusive évidence bf an intent that the property In 
the ship'stiôuld vest in the tfnited States prier to final delivery." 

The contract under which the vessel in question was being con- 
structed for Bills & Koçh did not provide for payments of the pur- 
chase price as the work progressed, and did not provide for any 
superintendence by the purchaser during construction. But |5,000 
of the price was to be paid in advance of completion and delivery, 
and that payment was without any regard to the proportion of the 
work then done. In the fact that the advance payment did not 
relate to the progress of the work on the vessel, the case is plainly 
taken out of the doctrine of Woods v. Eussell and Clarke v. Spence, 
and is in accord with Williams v. Jackman, 16 Gray, 514-518. The 
fact thai the engine and boilers were supplied by the purchaser, 
and worked into the steamer by the builder, does not alter the case. 
Whether we consider the furnishing of those articles as payment 
of part of the price of a completed steamer, or as the property of 
the buyer and put into the ship by the builder, the gênerai property 
in the ship would remain in the builder^^ and the articles, if so at- 
tached as to become parts of the ship, would pass to the owner of 
the ship. The case in that respect is like that of the West Jersey 
B. Co. V. Trenton Car Works Go., 34 H. J. Law, 517, where the pur- 
chaser of certain cars furnished the plush which was worked into 
the seats of cars built for the buyer. This was held not to pass 
the title in the cars to the buyer. The view we hâve taken leads 
to the conclusion that Bills & Koch were not the owners of the 
vessel, either when the boiler and attachments were bought or 
when delivered in the shipyard of the Craig Shipbuilding Compa- 
ny, and could not, therefore, incumber the vessel with any lien, 
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under the Ohio statute. They bore no such relation to the ship or 
its builders as constituted them either the owners of the ship or 
the agents of the contracting builders. 

ïhe case of The Etna v. Treat, 15 Ohio, 585-589, is much in 
point, as it arose under the Ohio statute hère involved. Trent 
contracted to build two canal boats for Standart, Griifiths & Co. 
for a spécifie price. Standart, Grifflth & Co. were to furnish such 
materials ont of their store as should be needed in course of con- 
struction, and pay foOO on delivery of the boats, and the balance 
as the boats earned the money. The hardware needed was fur- 
nished, and a small sum in money was paid when the boats were 
delivered. Without oompleting the payments for the boats, Stand- 
art, Grijffith & Co. sold them for cash to a purchaser who had notice 
that they had not been paid for. Treat, the builder, sought to en- 
force a lien against the boats for the balance due him under the 
Ohio statute hère involved. The court held that Treat continued 
to be the owner of the boats until he made delivery to Standart, 
Griflath & Co. Upon this subject the Ohio suprême court said : 

"Treat had contracted to build lier and deliver her at a particular time. Be- 
fore the delivery she was, undoubtedly, liis property. He was the owner and 
had the absolute control of her. He naight hâve brolven her up at any moment, 
and a sale and transfer by him to any étranger would hâve vested in that 
stranger a valid légal title. If transferred without notice of the contract be- 
tween him and Standart, Griffith & Co., the purchasers would hâve had a 
perfect title to the boat,— one that nothing could hâve affected save the debts 
which Treat himself had contracted, as owner, for supplies, etc., furnished in 
building the Etna. For those debts the boat was liable, and a transfer by 
Treat to any person, or under any circumstances, without notice of those debts, 
or the assent expressly or tacitly given by them, would not hâve prevented 
Standart, Griffith & Co.. or the hands that labored upon the boat in assisting 
to build her, from attaching and selling her, under the statute, to satisfy their 
claims. The object of the aet was to provide a remedy for those who other- 
wise might be defrauded, hindered, or delayed in collecting their just claims, 
and to save them the inconvenience of seeking ont the owners, and subjecting 
theui to the payment of the debts contracted by their authority. Looking to 
this object and to the facts of the case, and ail difflculty about the law or its 
application vanishes. Treat could not recover. His claim was not for a debt 
contracted for labor, supplies, or materials in the building of the boat. A debt 
cannot exist without a debtor and a créditer. It is something which grows out 
of a contract, and to every contract there must be two parties; the contiactor, 
who is to be bound by it, and the contractée, to whom he is bound. Treat could 
not contract with himself to furnish hiinself materials for his own boat, any 
more than he could sue himself for brcaking such a contract. Both ideas are 
absurd, one not more so than the other. His claim. then, is simjily a claim for 
the price due upon the sale and delivery of the boat, and does not come within 
the letter or spirit of the statute." 

The doctrine of this case was approved in Treat v. The Etna, Ifi 
Ohio, 276, and Webster v. The Andes, 18 Ohio, 187. In the latter 
case the facts were that Lewis and Beardsley contracted for the 
construction of a brig of certain dimensions, for which they agreed 
to pay $24 per ton, custom-house measurement. The contract pro- 
vided that Lewis and Beardsley might, as the work i)rogressed, 
"pay in materials for building said vessel. or by paying for [sic] 
secure for same, at said Lewis and BeardsleVs option, not exceed- 
ing an amount which shall be $2,000 less than the whole vessel 
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shall amount to ; but may, if required by said Arnold, equal that 
amount; » * * tlie remaining |2,000"to be paid in six and fif- 
teen months after delivery." It was further agreed "that said ves- 
sel, frame, and materials shall remain in tbe possession of said 
Lewis & Beardsley as fast as got ont or put togetlier, as a guar- 
anty that the said vessel shall be built and flnished as above," and 
that Arnold, the builder, should hâve a lien after completion and 
deliTery to secure the aforesaid balance of |2,000. The suit was 
by a laborer who had been employed by a contracter under Arnold, 
the builder, to enforce a lien under the Ohio water craft lien law 
now hère involved, against the vessel after it had been paid for 
and delivered tothe purchasers, Lewis and Beardsley. The Ohio 
court held: First, that Lewis and Beardsley, by the building con- 
tract, in order to secure their àdvancements, had "stipulated for 
the ownership and possession of the vessel from the laying of the 
keel upwards"; that thereby Lewis and Beardsley had "brought 
theraselves most clearly within the meaning of the statutej. as the 
owners «f the Andes, when the labor was perfornied by the plain- 
tif?." Second, that the plaintiff was entitled to a lien under the 
statute, having perfornied work.upon the vessel at the instance of 
those at the time in the rightfui control thereof. In other words, 
the court found that under the buildingcontract the purchasers 
contracted for the ownership and possession from the laying of the 
lieel up, and that the builder was in control of the construction as 
the mère agent of the owner, and might therefore charge the ves- 
sel with a lien for work and labor done on the vessel. The con-, 
clusion was clearly right upoh the facts, but the case has no bear- 
ing hère, because Bills & Koch were not the owners, and were not 
in possession through the Craig Company or otherwLse. 

The défendant in error has insisted that the contract hère in- 
volved is a maritime contract, of which the admiralty courts of the 
United States hâve exclusive jurisdiction. The contract between 
the appellant and Bills & Koch was for the construction of ma- 
chinery for a vessel in course of construction, and before it was 
launched. Such a contract is a nonmaritime contract, and liens 
arising under state laws ont of such contracts may be enforced in 
State courts. In The J. E. Bumbell, 148 U. S. 1-11, 13 Sup. Ct. 
498, 37 L. Ed. 345, it is said: 

"It is now settled that a contract for building a ship, being a contract made 
on land, and to be performed on land, is not a maritime contract, and that a 
lien to secure, given by loca;l statute, is not a maritime lien, and cannot, there- 
fore, be enforced in admiralty." 

There is no error, and the judgment is aflirmed. 
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MINXESOTA TRANSFEIt. RY. CO. v. FIBLD. 

(Circuit Court of Appeals, Eiglitli Ciix'ùit. Novemlier 13, 1899.) 

No. 1,204. 

Kegligencb — Action for Personat, In.jury — QcE.STrONS por Jury. 

Wliere défendant, a transfer railroad company, maintained svoek yards, 
transfer trael;s, aad an office, to wliieh sliippers were obliged to go on 
their arrivai witli stock, and plaintiff, arriving with stock in tlie niglit, in 
attenipting to flud liis way into tlie ofiice, outside of wliicli no liglit was 
lœpt, stepped througli an open door of tlie building, and fell into a coOar, 
receiving injuries, tlie questions of défendant'» négligence and plaintifï's 
confributory négligence were questions of fact for tlie jury. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

The Minnesota Transfer Hailway Company, plaiutiff in error and défendant 
below, owiis and opc^rates a raihvay trausftir yard and stock yard, consisting 
of many railroad tracks, stock yards, slieds, and various buildings, amoug wliieli 
is a freight liouse and gênerai office in the same building, witli a platform 
extending along its side, from whieh it is entered. The yard othce is across the 
tracks from the freight ofiice. Jacob A. Field, tlie defGn<iaut in error and 
plaintiff below, was a stock raiser and shipper in Nortli Dakota, and reàehed 
the defendant's yards witli threo cars of stock about 4 o'clock in tlie morning, 
December 11, 1896. His stock was billed to the defendant's yards to be fed, 
and the bill of lading had to be changed there. Tins made it necessary .for hipi 
to visit both the gênerai and the yard otlice. When he left the cars to go to 
the yard office, it was dark. He had nover been at that office, and the direc- 
tions he received led him to the building containing the freight aud gênerai 
offices. The platform of tliis building was not lighted. The large globe lamp 
which customarjly lighted it, and which should hâve been burning on this occa- 
sion, was not lighted. He proceeded along this platform in front of this build- 
ing, seeking for an entrance to the office. Throngh two Windows ho saw a 
dim light, wdiich lie supposed was in the yard ofiice, and, going to a door "that 
was opened about a couple of feet," he stepped in, with a view of going to the 
lighted office, aud was precipitateil into a cellar, aud received tlie injiu-ies for 
which this action was brought. He recovered a judgment in the circuit court, 
and the défendant sued ont tliis writ of error. 

F. W. Eoot (W. H. Xorris, on tlie brief), for plaintiff in error. 
F. D. Larrabee, for défendant in error. 

Before CALDWELL, SANliOIlX, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

It has been well said that the science of jurisprudence is not ad- 
vanced by the discussion of mère questions of fact. In this case 
there was no exception taken to the charge of the court, which was 
clear and fair. The only error assigned which we can notice is 
that the circuit court erred in not instructing the jury peremp- 
torily to return a verdict for the défendant upon the ground that 
the évidence showed the défendant was not guilty of négligence, 
and that the plaintiff was. Stock trains were arriving at the de- 
fendant's yard at ail hours of the day and night. The owners and 
others in charge of stock had occasion, as soon as the trains carry- 
ing their stock arrived at the defendant's yards, eitlier in the day 
or night, to visit the yard and the gênerai office on business con- 
97 F.— 56 
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nected with their stock. That is what the plaintiff was attempt- 
ing to do when he received Ms injury. Under such conditions, the 
jury found the défendant was guilty of négligence in not lighting 
its platform in front of its gênerai ofiGice, and in leaving a door on 
this platform, which apparently led into the building, but which 
in fact led to a cellar, open and unlighted, and without a guard of 
any kind. And they further found that the plaintiff, who had no 
knowledge that this open door led into a cellar, but supposed it led 
into the building, was not guilty of contributory négligence in step- 
ping into the open doorway, in the confidence that it led into, or 
would open the way to, the ofHce he was seeking, and which he had 
a right to enter. It appeared in évidence that the door in ques- 
tion was of a différent pattern from the other doors, and was small- 
er and had a différent f astening ; and the contention, in substance, 
is that the plaintiff should hâve in some way ascertaine4 thèse dif- 
férences, and that when he had discovered tiiem he would hâve had 
his suspicions aroused that that was not the main or proper en- 
trance to the building. The jury found that ordinary care and cau- 
tion on the part of the plaintiff did not require him, before enter- 
ing this door, to get a light and examine its construction, size, and 
fastenings, and compare them with the other doors in the building, 
or to make such an examination in the dark. Every question in 
the case was a question of fact for the jury. Questions of négli- 
gence are questions for the jury. The learned trial judge rightly 
refused to take the case from the jury or grant a new trial. It is 
unnecessary to cite authorities in so plain a case, but we refer to 
Low V. Eailway C^., 72 Me. 313; Bronson v. Oakes, 22 G. C. A. 520, 
76 Fed. 734. The judgment of the circuit court is affirmed. 



WESTERN GAS CONST. CO. v. DANXBR. 

(Cil-cuit Court of Appeals, Nintli Circuit. October 2, 189D.) 

No. 515. 

1. Revikw on Appeal— Discketion of Triai, Court— Order of Proof. 

The order in wliieli proof s are introduced is not ordinarily subject to re- 
vlew on a writ of error, and in no. case will an appellate court interfère 
witli the discrétion of tlie trial judge in that regard, unless It clearly ap- 
pears tliat there bas been an abuse of such discrétion to the préjudice of 
the party. 

2. Evidence— Admissibilitt of Diagrams. 

It is a common and proper practice in personal injury cases to reçoive 
models, maps, and diagrams to illustrate the testimony of witnesses by 
givlng a représentation of objecta and places which cannot otherwise be 
conveniently shown or described to the jury, and it Is no objection to the 
admission of a diagram for that pm-pose that its accuracy is controverted, 
such question being properly submltted to the jury. 

8. Payment— Issues and Proof — Action for Tort. 

In an action to recover damages for a personal injury alleged to hâve 
been causéd by defendant's négligence, the plain tifC is not required to al- 
lège and prove that such damages hâve not been paid. 
4. Damagbjs— Personal Injury— Supficiency of Evidence. 

In an action to recover damages for a Personal injury, évidence of the 
charge made to plaintiff by a physician for treatment on account of such 
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injury may be submitted to the jury, although there is no proof tliat such 
charge was reasonable for the services required. 

5. CONTR[BDTORY NeQLIGKNCB — WhEN QUESTION FOR JURY. 

Where the question of whether a person injured was warned of the im- 
peuding danger in time to hâve escaped the injury is in dispute, and with- 
out such warning he had no reason to apprehend the danger, the ques- 
tion of his contrilautory négligence is one for the jury. 

6. Trial— Refusai, of Instructions. 

It is not error to refuse to charge the jury on a theory which flnds no 
support in the évidence. 

7. Damages — Personal Injury — Discrétion of Jury. 

In an action for a personal injury, whlch caused the plaintiff severe 
physical and mental suffering, and probably permanently aiïected his 
health and constitution, the question of damages is one to be left to the 
judgment of the jury; and, unless their verdict clearly indicates that they 
were influenced by passion or préjudice, it will not be disturbed. 

In Error to the Circuit Court of the United States for the Northern 
District of Calif ornia. 

J. P. Langhorne, for plaintiff in error. 

Platt & Bayne and J. W. Goad, for défendant in error. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is an action to recover damages 
for injuries received by the défendant in error (hereinafter designated 
as "plaintiff") from the falling of a smoliestack through the careless- 
ness and négligence of the plaintiff in error (hereinafter designated as 
"défendant") in erecting the same. The defendant's answer denied 
the allégations of the complaint, and affirmatively alleged that the 
injuries which plaintiff received were occasioned by his contributory 
négligence, "by reason of his failure to exercise ordinary and reason- 
able care and prudence in regard to his personal safety." The plain- 
tiff, at the time of the accident, was engaged as an employé of the 
Colusa Gas Company in building a brick wall about 20 feet distant 
from the smokestack in question. The jury found a verdict in his 
favor for the sum of $2,500. There are seven assignments of error, 
which will be noticed in the order of their présentation. Assign- 
ments 1 and 2 will be considered together. 

1. It is claimed that the court erred in admitting in évidence two 
diagrams; one (b) showing the position of the smokestack, the posi- 
tioij of the temporary guy ropes that were attached to it when it 
fell, and the position of the permanent guy ropes that were attached 
to it at the time the diagram was made. The other (c) represents tlie 
position of the plaintiff when he was struck by the falling stack, the 
position of the stack after its fall, and the building of which it was a 
part. Thèse diagrams were made by one St. Maurice, a civil engineer, 
who testifled that he was not présent at the time the accident oc- 
curred, and did not know, of his own knowledge, how the guys of the 
smokestack were arranged at the time of the accident; that he had 
located the position of the guy ropes in part from the information he 
had received from other persons and in part from actual measure- 
ments. At this stage of the testimony the diagrams were offered in 
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évidence. Tlie grounds of the objections were tliat the diagrams 
were mère hearsay; that they were not made by the draftsman from 
his own knowledge, and that they were not the best évidence; and 
that there vi'as no évidence tending to show that the diagrams were 
correct. It may be admitted that it would hâve been the better prac- 
tice not to hâve admitted the diagrams in évidence until some witness 
or witnesses had testifled that they were correct; but the order in 
which testimony shall be introduced is largely within the discrétion 
of the court, and, as such testimony was given afterwards on tliat 
point, the error, if any, existing at the time of their admission, was 
cùred by the subséquent testimony of other witnesses. The order in 
which proof s are introduced cannot, ordinaxily, be subject to review ou 
writ of error, and in no case should an appellate court interfère with 
the discrétion of the trial judge, unless it clearly appears that there 
hasibeen an abuse of such discrétion to the préjudice of the party. It 
does not so appear in this case. St. Maurice testifled that the green 
lines on (b) pui-port to represent the guy lines of the smokestacli at 
the time it fell, as stated to him; that.he tooli it from actual survey; 
that the green line running in a northwesterly direction to a point 
called "walnut tree," the one rUnning in â southwestèrly direction to 
a point calIed "eucalyptus tree," and one running in a southeasterly 
direction to a point called "post in fence," are the guy lines; that he 
obtained the information as to the location of thèse lines from the 
workmen who claimed to be there when the accident happened, viz. 
Kuhn, Olement, and Goad; that the black line running almost due 
north from the smokestack to a point called "guy post" is one of the 
présent guy lines holding the smokestack in position; so is the black 
line running in a southwesterly direction to a point called "guy 
post," and the black line running southeasterly to a point called "guy 
post"; that the positions of thèse lines were obtained by actual 
measurement and suryey; that the point to the right of the smoke- 
stack at a spot called "gin pôle" was located from information given 
by Kuhn; that the othèr lines on (b) are located from actual survey, 
and are as they now exist ; that the diagram (c) represents the staging 
and correct position of Mr. Danner at the time he was building the 
west wall when the accident occurred; that this was located accord- 
ing to information given to him, principally by Mr. Danner. Kuhn 
testifled that he assisted in erecting the smokestack and tying the 
guy lines; that he pointed out to St. Maurice, as near as he could, 
the spot on the ground where the gin pôle was ; that the guy line run- 
ning north was tied to the third tree from the eastern end; that he 
pointed out to St. Maurice the tree which he identifled as the one to 
which lie tied the guy line; that to the west lie tied the guy line to 
a eucalyptus tree; that he pointed out to Mr. Stj Maurice the tree that 
the guy line was tied to; that the third guy was attached to a fence 
post in the eastern boundary fence; that he pointed it out to Mr. 
St. Maurice, and identifled it from the marks of the old guy line. 
Clément testifled that he fastened the guy lines, helped raise the gin 
pôle, and guyed it, fastened the sling around the top of the gin pôle, 
put the blocks on it ready for raising it, and helped raise the stack; 
that the guy line to the stack where it was flrst raised running to- 
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wards the north was tied to a walnut tree, and that he lielped tie 
it; tliat lie pointed out this tree to Mr. St. Maurice; tliat the marks 
ol the wire were around the tree; that he helped to raise the stack 
the second time, and it "was raised on the same spot where it flrst 
stood; that he helped tie the original guy to the eucalyptus tree ou 
the west, and pointed it out to Mr. St. Maurice as the particular 
tree, and that he was positive in his identification. The testimony 
as to whether or not the diagrams were correct was, upon some 
points, conflicting. The objections to the admission of the diagrams 
were properly overruled on the ground that, as clearly shown by the 
record, they were not admitted as évidence of any substantive or in- 
dependent fact, or upon the ground that they were correct, but were 
admitted simply for the purpose of being used in illustrating the 
testimony of the witnesses. Shook v. Pâte, 50 Ala. 91. The court, 
at the time of overruling the objections, said : 

"It is not admitted as a truthful map, but simply as an illustfation of the 
testimony of the witness. Whether or not it is a truthful map is a matter 
of proof. With that explanation, your objections are overruled, and the map 
will be received in évidence; but, of course, not as an absoiutely truthful rep- 
résentation of the ground." 

The court, in its charge to the jury, said: 

"I Insti'uct you that the important matter hère is not the number of guys 
so much as it is the manner in whicli they were placed. And there is this 
Important question for you to détermine in this case: The plaintifC has intro- 
dueed a map hère, certain green lines upon which are alleged to indicate the 
way in which those guys were temporarily placed. If the guys were plaeed 
as represented upon that map, it is évident to any eye, and is admitted by ail 
parties, that they would not be a support to the smoliestack. The défendant 
says that those guys were not so placed. That is one of the important ques- 
tions for you to détermine, as I hâve said. — whether those guys were placed as 
represented by the plaintiff, or whether they were placed differently." 

Moreover, the material question of fact was whether the smoke- 
stack fell by reason of any négligence on the part of the défend- 
ant. The undisputed testimony shows that, if ordinary care had 
been exercised in erecting the smokestack, it could not hâve fallen 
without the guys breaking or the fastenings giving away. The 
guys did not break; the fastenings did not give way; there was 
no high wind, or any convulsion of nature, to cause it to fall, un- 
leas it was unskillfully. carelessly, or negligently erected; there 
was no dispute as to the direction in which the smokestack fell, 
or its position after it fell, or any controversy as to the position of 
plaintiff when it fell, or that in falling it struck the plaintiff. 

In Le Beau v. Construction Co., 109 Mich. 302, 67 N. W. 339, the 
court said : 

"A map was introduced in évidence, which plaintifC claims was not correct. 
There was proof, however, tliat it was approxhnately correct, and one witness 
testified it was accurate. Its admission was not error. HofCman v. Harring- 
ton, 44 Mlch. 184, 6 N. W. 225; Battishill v. Humphreys, 64 Mich. 4»4, 31 
N. W. 894." 

In Concentrating Co. v. Schmelling, 24 C. C. A. 564, 79 Fed. 203, 
207, this court said: 

"Another point made on behalf of the plaintiff in error is that the court, 
against the objection and exception of the plaintiff in error, admitted in evi- 
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dence a diagram of the stope where the accident oecurred, made by one 
Easton npon the représentations of ttie witness Powers and otberg as to its 
appearance after the accident. Powers testified tliat it was a fair représenta- 
tion of the worliings in the stope Immediately after the accident, and the 
court admitted it, In connection with his testimony, only as his version of the 
worliings, which the jury might conslder for what it was worth. In this we 
see no error." 

In Clegg V. Railway Go. (Sup.) 37 N. Y. Supg. 130, the défendant 
objected to the admission oi a diagram which plaintiff testified was 
a perfect diagram of the place where the accident oecurred, except 
it was not drawn to a scale, on the ground that it showed some- 
thing more than the geographical features of the place of the ac- 
cident. The court said: 

"No doubt it did, but it was, nevertheless, admissible, when eonsidered in 
connection with the testimony of the plaintiff glven at the time it was received 
by the court; for the fair purport of what he said In response to questions 
by counsel for the défendant at that tIme was that his own position and that 
of the car and the worlcmen were correctly indieated upon the map. The situ- 
ation was thus no différent irom what it would hâve been If the witness had 
taken a diagram 6f the street and railroad traek alone, and had marked thereon, 
In the présence of the court, the position of the car, the workmen, and himself 
just prlor to the collision. This is often done upon a trial, and the propriety 
of allowlng a witness thus to aid his oral évidence has, so far as I know, never 
been questioned." 

It is always compétent in a personal in jury case to show the en- 
tire surroundings of the place where the accident oecurred. This 
can be done with or without a diagram. It is, however, a common 
and propér practice in courts of justice to receive models, maps, 
and diagrams, or slietches, drawn on paper, or traced with chalk on 
a blackboard, for the purpose of giving a représentation of objects 
and places which cannot otherwise be as conveniently shown or 
described by the witnesses to the jury. If the accuracy of the rep- 
résentation is controverted, it is always a question for the déter- 
mination of the jury, like any other question of fact. Assignments 
of error 1 and 2 are not well taken. 

2. At the close of the plaintiflf's testimony the défendant moved 
the court to grant a nonsuit "on the ground that there was neither 
allégation in the complaint nor proof that the alleged damages had 
not been paid and satisfied." This assignment is devoid of merit. 
This is too clear for discussion. Counsel cites numerous cases 
where it is held, in actions for nonpaymènt of money, that the com- 
plaint must allège, and proofs show, that the debt sued for has not 
been paid; but such cases hâve no application to actions brought 
to recover damages for personal injury. No case has been cited, 
and we apprehend that none can be found, that nonpaymènt of 
damages must be alleged in actions of this cHaracter. 

3. It is next claimed that the court èrred in instructing the jury 
that there was proof tending to show that the plaintiff's physician 
would charge him flOO for his services while attending him for the 
injuries hereceived from the falling of the smokestack. The plead- 
ings and évidence necessary to be eonsidered upon the assignment 
of error, are as f ollows : It is alleged in the complaint that plain- 
tiff "has become liable for a physician's fées to the amount of three 
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hundred dollars, and for a druggist's bill to the amount of âfty 
dollars, for médical services and druçs furnislied said plaintiff on 
account of the injury received by him from the falling of said 
smokestack; that by reason of the injury so received by said plain- 
tiff by being struck by said smokestack as aforesaid, and his lia- 
bility for said médical attendance and drug bill as aforesaid, plain- 
tiff bas been damaged in the full sum of |5,500." Dr. West, who 
attended him during his illness, testifled that plaintiff was indebt- 
ed to him for "médical attendance about f 100 between August 7th 
and August 23d." There was no dii-ect évidence as to whether this 
sum was reasonable or not. The reasonableness of the charge in 
such cases does not solely dépend upon the testimony of experts, 
although such testimony is proper, and entitled to weight, and is 
usually given as an aid to the jury in determining the proper 
amount to be allowed; but the jury hâve the right, in this con- 
nection, to consider the character and extent of plaintiff 's injury, 
and the extent and character of the médical services and treatmeut 
he received, and from ail the évidence détermine the amount that 
should be given. The court, in instructing the jury in regard to 
the manner of estimating damages, said: 

"ïhe next item is tlie amount that lie has paid out, or is lialjle to pay out, 
for his médical atteiidiiiife and treatment. He has not proven auything hère 
as being the amount paid for drugs or medicines. and thi» only proof, to my rec- 
ollection, in this respect, is that tending to show tliat the doctor will cliarge 
him one hundred dollars for his seiTices up to rlie tinie this action was commen- 
ced, and that is a.s far as you ean estimate it." 

The court further charged the jury: 

"That the amounts that you find from thèse several items of damage to 
which I hâve referred will not be reported separately by you, but they will be 
put in one sum, and iuserted in your verdict, if you find in favor of the 
plaintiff." 

Whether the amount of f 100 for médical attendance was allowed 
by the jury is a raatter of mère conjecture, but, conceding that it 
should be so considered, it is apparent from the facts contained iu 
the record that no error occurred in allowiug it. 

In Colwell V. Kailway Co., 57 Hun, 452, 4oo, 10 N. Y. Supp. 630, 
the plaintiff, in order to prove the pecuniary loss which she had 
incurred by reason of the injuries she received, testifled that she 
employed a nurse, who remained with her for six weeks, to whoni 
she paid flOO. There was no other évidence introduced as to the 
value of the services of the nurse, and no évidence to tlu; effect 
that such a charge was reasonable. The counsel for the défendant 
asked the court to instruct the jury that the plaintiff could not re- 
cover the amount paid to the nurse, because there was no proof as 
to what the services were reasonably worth. It was held upon 
appeal that the trial court did not err in refusing to give this in- 
struction. 

In Scullane v. Kellogg (Mass.) 48 N. E. G22. the court said: 

"Although there was no distinct proof of the amount of the expenses of sick- 
ness or médical attendance, the jury might allow what, in their opinion, was a 
reasonable sum." 
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In Donnelly v. Hufschmidt, 79 Cal. 74, 21 Pac. 546, the court held 
that in an action for personal injuries occasioned by tlie négli- 
gence of the défendant the plaintiff is entitled to recover the 
amount incurred for nurse liire, medicines, and physicians' serv- 
ices, although the same liave not been paid. 

4. It is contended that plaintiff was guilty of contributory négli- 
gence, and that the court, for this reason, erred in refusing to in- 
struct the jury to flnd a verdict in favor of the défendant. Some 
testimony was given on behalf of défendant to the effect that plain- 
tiff was warned in time to get eut of the way, and that he had 
ample time to do so, as the stack fell very slowly. The plaintilï, 
at the time of the accident, was engaged, as before stated, as an 
employé of the Colusa Gas Company, in building a brick wall about 
20 feet distant from the smokestack. He had nothing to do with 
erecting the smokestack. He was at the place where it was his 
duty to be under his employment. He had the right to assume, 
there being no apparent danger, that the défendant, in its work, 
would exercise ordinary care. The érection of the smokestack in 
question was not shown to be extraiiazardous. The testimony on 
behalf of plaintiff was to the effect that it would not hâve fallen 
if ordinary care had been used in properly placing the guys. The 
plaintiff testifled that he saw the stack standing erect when it was 
put in place, and supposed everything was ail right, and went 
right on with his work; that he heard no warning; that he heard 
no noise, and was busy at his work; that he did not know that 
the stack was falling until he was hit by it. The law is well set- 
tled "that it is not contributory négligence not to look ont for dan- 
ger when there is no reason to apprehend any." 1 Beach, Cont. 
Neg. § 38. ■ In other words: 

"If the injured person liad no actùal iînowledge of the danger that threat- 
ened hlm, and if, in the exercise of ordinary cave under the circumstances, he 
would not hâve apprehended such danger in; time to avoid the conséquences 
of the deféndant's négligence, he cànnot be charged with contributory négli- 
gence." 7 Am. & Eng. Enc. Law (2d Ed.) 391, a:nd numeroils authorities there 
cited. 

In Fraler v. Water Co., 12 Cal. 355, 558, in illustrating this point, 
Baldwin, J., said : 

"We apprehend, if a man carelessly lires a gun into the street, that it would 
scareely be admissible for him, when sued for the injury done another by it, 
to say that by reasonable care the other might hâve gotten out of the way." 

The court instructed the jury f ully and clearly on every phase of 
the case discussed by counsel, — certainly as favorably to the de- 
fendant as the law would warrant. The court charged the jury 
that it was the duty of the plaintiff to exercise ordinary care to 
avoid the injury; that it was the duty of the jury to décide "wheth- 
er the raising of that stack was such a dangerous pièce of work 
that plaintiff should hâve taken notice of it, and should hâve avoid- 
ed ail risk by removing from it." Moreover, "if you flnd from the 
évidence that the stack fell slowly, that the plaintiff wàs warned 
that it was falling, and that he, by the exercise of ordinary and 
reasonable care, and regard for his personal safety, could hâve 
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gotten out of the way of tlie falling stack, tlien I instruct you that 
the plaintiff was guilty of such négligence as to prevent any recov- 
ery by him, and your verdict should be for défendant." What more 
could défendant ask? From ail the testimony it was clearly a 
question of fact to be submitted to the jury whether plaintiff exer- 
cised ordinary care, or was guilty of any négligence which contrl- 
buted to the injuries he received. The suprême court of the Unit- 
ed States has repeatedly declared that questions of négligence and 
contributory négligence are, as a gênerai rule, questions of fact to 
be passed upon by a jury, and that it is only in cases where the 
undisputed évidence is so clear and conclusive that th(^ court would 
be compelled to set aside a verdict returned in opposition to it that 
it should withdraw the case from the considération of the jury, and 
direct a verdict. Elliott v. Eailwav Co., 150 U. S. 245, 2é6, 14 Sup. 
et. 85, 37 L. Ed. 1068; Southern Tac. Co. v. Pool, IGO U. S. 438, 
440, 16 Sup. et. 338, 40 L. Ed. 485; Warner v. Railroad Co., 168 
U. S. 339, 348, 18 Sup. Ct. 68, 42 L. Ed. 491. It would hâve been 
gross error for the court, upon such facts as are shown in the rec- 
ord, to hâve instructed the jury to find a verdict for d(>fendant. 

5. The next assignment — that the court erred in refusing to in- 
struct the jury as to defendant's liability if it should flnd that the 
stack fell by reason of some undisclosed defect in the appliances— 
is wholly untenable. There was no évidence tending to show that 
the accident occurred by reason of any undisclosed defect. The 
évidence does show that the wires did not break; that neither the 
trees nor post to which they were tied gave way. There is no claim 
that the stack broke, that the foundation sunk; and it would re- 
quire a miscroscopic mind to discover from the record that there 
were any latent defects in the guys or smokestack. The same stack 
and the same guys hâve been in use ever since the accident, and 
no defect has been found in them. It is simply and solely a ques- 
tion whether défendant exercised due and ordinary care, and 
whether or not the injury occurred by reason of négligence on the 
part of the défendant. 

6. This brings us to the last assignment of error. Was the ver- 
dict of |2,500 excessive? A bare and brief statemont of the facts 
on behalf of plaintiff is sufHcient to show that this question must 
be answered in the négative. Plaintiff was 61 years of âge; a 
bricklayer and plasterer by trade. His average yearly earnings had 
been, for several years, from |1.20'0 to |1,500. By reason of the ac- 
cident he was confined to his bed 4 weeks, and to his house 44 days. 
For several weeks he suffer(>d intense pain. He had to lie upon 
his back. Could not raise his head, or turn over. The pain was 
continuons, niglit and day. Could not sleep, without taking 
opiates, for over two months. The pain in his neck and shoulder 
continued to and existed at the time when the case was tried. Dr. 
West testified that he had known the jjlaintiff, and been his family 
physician for 18 years; that immcdiately after the accident the 
plaintiff was sufferiug so that he could not bear to hâve his head 
moved; that he did not hâve the power to move his head, or neck, 
or shoulder, or arm on the left side; that there was a deexi and 
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sharply-deflned wound on the right side of his head, beginning near 
the baek cross seam of the head; that this eut was deep enough 
to go down to the muscle covering the bone of the head ; that there 
was another bruised wound on the left side of the head; that he 
is suffering from a loud roaring in his head; that he is still unable 
to move his head and neck, through the lack of power of the mus- 
cles in the left side of his neck; that since the accident he bas 
complained of impairment of hearing and of memory ; that there 
lias been a steady let-down in his gênerai vitality; that what the 
effect in the future of the congestion and contusion will be no man 
can tell. "Prom my knowledge pf Mr. Danner, he is not physically 
capable of following his trade, as he was prior to the accident; 
and never will be. His disability may be complète after a while. 
There may be great mental impairment. * * * Ail thèse are 
in the range of possibilities, and whether they will be probabilities 
or certainties dépend upon time. I think that he is now as well as 
he will ever be again. His ability to do work has been very much 
impaired, He cannot go up any high place without growing dizzy. 
He cannot work in the sun without becoming dizzy. His muscular 
ability has been exceedingly impaired in the lack of the ready use 
of tlie left arm." In the very nature of the case, there is no pré- 
cise rule for estimating damages for bodily pain and suffering. 
The amount cannot. be arrived at with any degree of mathematical 
certainty. As was said in The City of Panama, 101 U. S. 463, 464, 
25 L. Ed. 1061: 

"Damages in such a case must dépend very much upon the facts and circum- 
stances proved at the trial. When the suit Is brought by the party for personal 
injuries, thei:e cannot be any fixed mensure of compensation for the pain and 
angulsh of body and mind, nor for the permanent injury to heaith and constitu- 
tion, but the resuit must be left to tum màinly upon the good sensé and delib- 
erate judgment of the tribunal assigned by law to ascertain what Is a just 
compensation for the injuries inflieted." 

It is sufBcient to show to the jury the extent of the injury, and 
the amount of the verdict must be detèrmined by the jury in the 
exercise of their sound and deliberate judgment; and it necessarily 
follows that, unless the amount of the verdict is such as to clearly 
tndicate that it was given under passion or préjudice, it should be 
sustained. Engler v. Telegraph Oo. (C. C.) 69 Ped. 185, 188, and 
numerous authorities there cited; Telegraph Co. v. Engler, 21 C. 
0. A. 246, 75 Ped. 102; Clare v. Light Co. (Cal.) 55 Pac. 326, and 
authorities there cited. 

The judgment of the circuit court is affiirmed, with costs. 
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TRUMBULL \. ERICKSON. 

(Circuit Court of Appeals, Eiglitli Circuit. November 13, 1899.) 

No. 1,160. 

1. CAERFERS of PaSSENGBRS — IKJURT TO PaSSENGER — CONTRIBUTORY NEGLI- 
GENCE. 

It cannot be lield, as a matter of law, that a passenger in a crowded 
rallroad car, by surrendering liis seat to one less able to stand than him- 
self, is guilty of négligence which precludes his recovery for au in jury re- 
ceived through ttie négligence of the carrier, althougb such injury would 
not hâve been received bad be retained his seat. 

a. same. 

A passenger in a crowded railroad car, where the seats and aisle are 
fllled, is not guilty of négligence in standing with other passengers on the 
platform wbile the car is in motion. 

3. Same— Négligence of Carrier— F ailurb to Protide Seats for Passen- 

gers. 

It is the duty of a railroad company, having notice of an unusual num- 
ber of passengers, and which bas been instrumental in inducing such ex- 
traordinary travel over its line, to provide reasonabîe seatiug accommoda- 
tions for ail passengers to whom it sells tickets; and it is liable for an in- 
jury to a passenger resultiug from its failure to do so. 

4. Same— CoNTHiBUTORY Négligence of Passenger— Intoxication. 

The mère fact that a passenger at the time he was injured was intoxi- 
cated is not in itself évidence of contributory négligence, but is a circum- 
stance to be considered; and it is for the jury to détermine whether it in 
fact contributed to his injury. 

5. Same— Degrbe of Care Recjuired. 

A railroad company running trains for the carriage of passengers is 
bound to the exercise of the highest degree of care and slîill to protect its 
passengers from injury. 

6. Same — Action for Injury — Instructions. 

An instruction that, to preclude a recovery by a passenger for an in- 
jury, he must himself hâve "substantially or directly" contributed to the 
Injury, is not erroneous, since it is only acts or omissions which substan- 
tially or directly contribute to an injury which constitute contributory 
négligence. 

7. Trial — Refdsal of Instruction Asked. 

It is not error to refuse instructions asked, which are based on particu- 
lar facts or items of évidence, and by thus singling them out give them un- 
due prominence, or which, in stating the évidence, give it a partisan color- 
Ing. 

8. Same. 

Where the charge given by the court in its own language fully and 
fairly présents to the jury for their détermination ail the material issues 
In the case, it may properly refuse to instruct further. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This writ of error was sued out to reverse a judgment recovered by .John 
Erickson, the défendant in error, and plaintifif below, against Frank Trumbull, 
as receiver of the Union Pacific, Denver & Gulf Eailway Company, the plaintifC 
in error, and défendant below. The plaintifC was a passenger on one of the 
defendant's trains from Denver to Ft. CoUins. It was at the close of the 
"Festival of lUountain and Plain," and ail outgoing trains were very much 
crowded. The défendant had full knowledge of the large number of passen- 
gers his trains would be required to carry, having himself advertised the car- 
nival extensively, and, as an inducement to persons desiring to visit Denver on 
that occasion to take his road, asaured them that ample accommodations would 
be provided for ail passengers. The plaintiff obtained a seat in a coacb, but 
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when the car became crowded, and the seats were ail taken, be surrendered his 
seat to two old and infii'ni women. There being no other seat in that car, he 
stood in the aisle, wliicli was crowded with passengors, who were alternately 
pushing forward and backward; and the plaintifC was pushed ont on the plat- 
form, where numei'ous other passengers were also compelled to stand. While 
tlius standing- on the platform, the train, in making a curve, jolted ail the pas- 
sengers with more or less violence; and the plainllÉ was thrown or fell oft the 
car, and was seriously injured. The answer denied négligence, and alleged 
the plaintiff was guilty oî contributory négligence. The jury found the issues 
in favor of the plaintiff. 

Elmer E. Whitted, for plaintiff in error, 

Henry J. O'Bryan (J. Grrattau O'Bryan, on the brief), for défendant 
in error. 

Before CALDWELL, SA^BOEN, and THAYER, Circuit Judges. 

OALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

It is alleged that the court erred in refusing to give the jury this 
instruction: 

"You are instructed that if you believe from the évidence that the plaintilï, 
on leaving Denver, had a seat in one of the eoaches, but of his own accord 
gave It up to some one else, and went upon the platform of the car, either in 
search of another seat, or for the purpose of riding there, he cannot coniplain 
in this action that the défendant did not furnish seats for ail of the passengers. 
The défendant, under thèse circumstances, must be held to hâve performed his 
whole duty to this plaintiff, and is not responsible for any injury which the 
plaintiff received by reason of having a seat, or by reason of his not having a 
seat; and you ai'e instructed that the verdict must be for thé défendant." 

On that point the court, in its charge in chief, instructed the jury 
as follows: 

"The court cannot say, as a matter of law, that a passenger surrendering his 
seat to one less able to stand than himself should be held guilty of contributory 
négligence upon that ground. The mère fact of surrendering his seat (as the 
testimony in this case, it seems to me, shows) to a couple of ladies who were 
old and infirm, would not, of itself, constitute négligence and relieve the de- 
fendant of liability. As I hâve explained, the burden of proof is upon the 
plaintiff to establish the defendant's négligence, and that his injuries resulted 
therefrom, by a fair prépondérance of the évidence." 

The charge the court gave meets our fullest approval. It prop- 
erly left it to the jury to détermine whether, under the peculiar cir- 
cumstances of the case, it was an act of négligence on the part of 
the plaintiff to surrendér his seat. The défendant, in effect, asked 
the court to déclare, as a matter of law, that, when an able-bodied 
passenger in a crowded car surrenders his seat to an infirm old per- 
son, he is guilty of an act of négligence. It is a matter of every- 
day occurrence for passengers on crowded street cars to surrendér 
their seats to women, and to men as well, who are old, crippled, and 
infirm; and this practice obtains under like circumstances on pas- 
senger cars on railroad^, also. "WTiile the law does not make it ob- 
ligatory upon a passenger to do this, the consensus of opinion in 
this country does; and one failing to extend this courtesy, under 
the circumstances that existed in this case, would juStly subject hhn- 
self to public scorn and censure. It is an act of courtesy which is 
practiced and approved by ail men of ordinary social instincts, and 
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only a corporation, wliich is a création of man, and therefore lias 
neither soûl nor conscience nor social instincts, nor any principles 
outside of its coffers, would seek to hâve such a polite and gracions 
act declared one of culpable négligence. "It cannot be held, as a 
matter of law, that a passenger surrendering liis seat to one less 
able to stand than himself, contributes to an in jury caused by the 
carrier's négligence, but whicli would not bave been received bad he 
remained in bis seat." Lebr v. Kailroad Co., 118 N. Y. 55G, 2o N. E. 
889. 

Nor was the plaintifl guilty of contributory négligence in stand- 
ing upon the platform, under tbe circumstances. The receiver had 
ample notice that there would be an extraordinary number of pas- 
sengers on this occasion. He had invited them by alluring posters 
which assured them they would receive flrst-class accommodations, 
which, of course, included seats. AU passengers who had tickets 
that entitled them to go by that train were entitled to seats. The 
plaintiff held such a ticket, — the return coupon of a round-trip ticket. 
Under thèse circumstances, it was négligence in the receiTer not to 
furnish reasonable seating accommodations for his passengers; and 
the plaintiff was not guilty of contributory négligence by standing 
upon the platform, with others, when the seats and aisle were full. 
"The passenger is not guilty of contributory négligence by standing 
upon the platform while the car is in motion, if there be no vacant 
seat inside the car. Room inside the cars for the sufticient accom- 
modation of the passengers means a seat for each passenger, not 
standing room iu the passageway." Willis v. Kailroad Co., 34 N. 
Y. 670-681. 

There was conflicting évidence upon the question whether the 
plaintiff was intoxicated at the time, and upon that subject the court 
told the jury: 

"If, from the évidence, you should flntl that the plaintiff w.as intoxicated at 
the time of the iniiii-y. tliis. of itself, cloes not constitute a défense to tlie 
îilalntiff's right of recovery, unless you snould further find that such intoxica- 
tion was the luoxiuiate cause ot tlie injury sutïcred by tlie plaintiff. If his in- 
toxicated condition was tlie i)roximate cause of the injury, thcii he conld not 
recover. The fact of plaintiff's intoxication, if you should iind tliat he was 
intoxicated at the time of the injury, is, in itself, as a matter of law, not such 
négligence as would bar a recovery. ïlie mère fact of intoxication will not 
establish want of ordinary care; nor is it, of itself, more conclusive évidence 
of his négligence, unless you further flnd that the intoxication of the plaintiff 
was the cause, and contributed to the injury. And if it was not the immé- 
diate cause, or dld not contribute to the injury, it is of no importance; and you 
should disregard ail such testimony, in case you should find that it did not 
contribute to, and was not the proximate or immédiate cause of, the injury." 

The charge correctly expressed the law on the subject. The au- 
thorities are uniform that the mère fact tliat a person, when injured, 
was intoxicated, is not, in itself, évidence of contributory négligence, 
but that it is a circumstance to be considered in determiuing whether 
his intoxication contributed to his injury; if it did, he cannot re- 
cover; if it did not, it will not excuse the defendant's négligence. 
Ward V. Eailway Co., 85 Wis. 601, 55 N. W. 771; Keane v. Kailroad 
Co., 61 Md. 154; Ditchett v. Kailroad Co., 5 Hun, 165; Eailway Co. 
y. Eeason, 61 Tex. 613. 
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Serious exception is taken to the foUowing paragraph of the charge 
of the court: 

"As to tbe liabillty of the défendant, the rule of law Is this: That a common 
carrier, a rallroad (in this case, the recelver), is bound to exercise the hlghest 
degree of care and skill which a cautions or prudent man would exercise under 
the circumstances. If It fails to exercise (in this case, if the receiver fails to 
exercise) that degree of care and sliill, and an injury results therefrom, with- 
out the party who is injured contributing materially or substantially thereto, 
then the défendant must respond in damages. It is, also, on the other hand, 
the duty of a passenger in a train to exercise that ordinary care and prudence 
which a prudent mail would hlmself observe to save hlmself from Injury. The 
degree of care on the part of the rallroad company (In this case, the recelver) 
is the highest degree of care and slcill. The degree of care on the part of 
a passenger is ordinary care and slîill. Hence, in this case, it is your duty 
to lools carefully at ail of the facts and circumstances surroimding the case, 
to ascertain (1) whether tbe défendant was guilty of négligence; and (2) 
whether, if so, the passenger Injured (the plaintifE hère) dld hlmself substan- 
tially or directly contribute thereto, because, if he did eontrlbute thereto, the 
law does not divide between the respective parties the amount which bas been 
caused,7— the amount, I mean, in money or damages caused thereby. There is no 
rule by which such a division could be had. Therefore the law states dis- 
tinctly that if a party bas hlmself contributed substantially or directly to the 
injury, of which he complains, there can be no recovery on his part." 

The contention is that this instruction flxed the standard of care, 
which a railway company is required to exercise in the transporta- 
tion of pagsengers, too high. As far bacli as 1852 the suprême court 
of the United States, in Kailroad Co. v. Derby, 14 How. 486, 14 L. 
Ed. 509, declared that: 

"When carriers undertalie to convey persons by the powerfnl and dangerous 
agency of steam, public policy and safety require that they be held to the 
greatest possible care and diligence," 

This has ever since been recognized as the correct rule of law as 
to the degree of care and diligence a railroad company must exer- 
cise in the transportation of passengers. The rule is uniformly ap- 
plied to passenger trains. Kailroad Co. v. Lockwood, 17 WaU. 357, 
21 L. Ed. 627; Kailroad Co. v. Horst, 93 U. S. 291, 23 L. Ed. 898. 
There is nothing in this case that exempts the défendant from the 
opération of the rule. He had invited the crowd, had timely notice 
of its coming, had promised sufflcient accommodations for ail that 
came, and accepted ail that applied for passage, as long as there 
was standing room inside the cars and on the platform. 

This instruction is further objected to on the ground that it told 
the jury that if the plaintiff himself, substantially or directly, con- 
tributed to his injury, he could not recover. We think the learned 
counsel for the plaintiff in error has himself answered this conten- 
tion, when he says in his brief : 

" 'Contrlbutory négligence' means any négligence on the part of the plaintiff 
which helped or tended to produce the Injury. There is no such thing as 
négligence being contrlbutory, unless it caused, or helped to cause, the accident. 
The very term itself implies and m,eans that the négligence of the plaintifC 
and deljendant are concurring forces, which, united, produce the injury com- 
plained of ; that is to say, that there is an actual, effective, proximate connec- 
tion between the négligence of the plaintiff and his own injury. In other 
words, where contrlbutory négligence exista, the accident would not hâve hap- 
pened but for the fauit or omission of the plaintiff. Contrlbutory négligence, 
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tien, is always material and substantial. It is one of the causes producing the 
accident." 

It is not, howeyer, this language of the charge that is complained 
of, but the déductions which counsel draw from it. It is said: 

"The court, in efïect, told tlie jury that the conduct of Ericlvson might hâve 
been one of the causes producing the accident, that they might believe the in- 
jury would uot hâve happened if he had been sober, yet they might, in their 
wisdom, still détermine whether his conduct was such as substantially and 
materially contributed to his damage." 

We are unable to tind anjwhere in the charge any language war- 
ranting the conclusion that the court told the jury, in eiïect, that 
the conduct of Erickson might hâve been one of the causes producing 
the accident, and that he might recover unless his conduct substan- 
tially or materially contributed to his injury. The language of the 
charge carefully excludes any such idea or déduction. The court told 
the jury over and over again that if "the plaintiiï was négligent, 
and that négligence contributed to his injury," he could not recover, 
and that, if his intoxication was the proximate cause of his injury, 
he could not recover. Any négligence that contributed to his in- 
jury was substantial and material. It is impossible to conceive of 
any kind of négligence that would cause or contribute to an injury 
that would not be substantial and material. 

The défendant preferred 19 requests for spécial instructions, ail 
of which were properly refused. So far as they stated the law, they 
were covered by the clear and able charge in chief of the trial judge. 
Many of the spécial requests singled out particular items of the 
testimony, to the exclusion of other évidence in the case which the 
jury were bound to consider in forming their verdict. The practice 
of giving undue prominence to isolated facts of a case, by singling 
them out and making them the subject of spécial instructions, has 
been condemned. Smith v. Condrv, 1 How. 28-36, 11 L. Ed. 35 ; Kail- 
way Co. V. Ives. 144 U. S. 408-433, 12 Sup. Ct. 679, 36 L. Ed. 485; 
Mining Co. v. Berberich, 36 C. C. A. 364, 94 Fed. 329. It gives 
undue prominence to the facts thus singled out, and tends to min- 
imize and disparage other facts of equal or greater importance. 
They are the kind of instructions that may be multiplied indeflnite- 
ly, though the party preferring a request for them is caref ul to limit 
his request to facts or items of testimony which he conçoives make 
in his favor. A further vice of such instructions is that, drawn 
as they are from a partisan standpoint, they usually give a partisan 
coloring to the fact or testimony to which they relate. Such in- 
structions are burdensome, confusing, and misleading to the jurj-, 
and ought never to be given where, as in this case, the charge in 
chief clearly and sharply points out the issues of fact in the case, 
and leaves the détermination of those issues to the jury upon a con- 
sidération of ail the évidence in the case. "It is the settled law in 
this court," says the suprême court, "that if the charge given by 
the court below covers the entire case, and submits it properly to 
the jury, such court may refuse to instruct further. It may use 
its own language, and présent the case in its own way. If the re- 
i-ults mentioned are reached, the mode and manner are immaterial. 
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The court then bas done ail tliat it is bound to do, and may tlius 
leave the case to the considération of the jury. Neither party bas 
the right to ask anything more. Laber v. Cooper, 7 Wall. 565, 19 
L. Ed. 151." Eailroad Co. v. Horst, supra. 

There are numerous other assignments of error, but such as do 
not fall within the reasoning of those we haye decided are not of 
any gênerai importance, and hâve no merit. They hâve ail been 
carefully examined. The judgment of the circuit court is afflruied. 



FIRST NAT. BANK OF BUTTE v. WEIDEXBECK et al. 
(Circuit Court of Appeals, Eightli Circuit. November 6, 1899.) 
No. 1,205. 

1. Altération of Note— Materiality— Addition of Namb of Guatîantor. 

Tlie placing by a tlîird person of his narue on a note as guarantor, by 
agreement with tlie payée, and without the privity of tlie malier, is not a 
material altération, wliicb afCects tlie validity of the note as against the 
maker, nor is the erasure of such name by a subséquent agreement be- 
tween tlie same parties. 

2. Statotes— Repeal by Implication— Re-Enactment. 

The provision of the statute of Montana making the trustées of a cor- 
poration jointly and severally liable for its debts, where the corporation 
failed to make the annual reports thereby required, was not repealed as 
to a right of action accrued thereunder by the Civil Code subsequently 
adopted, which re-enacts such provision without any change affecting such 
liability, and further provides (section 4653) that its provisions, "so far as 
they are substantially the same as existing statutes or common law, must 
be construed as continuations thereof , and not as new enactments," and 
also (section 4654) that no right accrued before its taking effect shall be 
afCected by its provisions. 

3. CoRPOKATiONs— State Laws Qovbrning— Validitt. 

A provision of a state constitution that no foreign corporation shall be 
allowed to exercise or enjoy witbin the state any greater rights or privi- 
lèges than those possessed or enjoyed by corporations of a similar char- 
acter created under the laws of the state is merely an inhibition against 
the grant of greater rights or privilèges to foreign corporations, and does 
not afCect the validity of laws governing domestic corporations, although 
they eannot be applied to foreign corporations. 
4 Same — Suit to Enforce Statutory Liability of Officbbs— Jbrisdiction. 

An action against offlcers of a corporation to enforce a liability created 
by the statutes of the state of its domicile may be maintained in any 
court without the state which bas jurlsdiction of the subject-matter and 
the parties. 

In Error to the Circuit Court of the United States for the District 
of Minnesota, 

This is an action by the First National Bank of Butte, plaintiff in error, 
against Sigmimd T. Weidenbeck and Gustave J. Heinrich, the défendants in 
error, to recover from them the sum of $4,000 on a note executed by the Twin 
City Butte Mining Company, a corporation existing under the laws of the 
state of Montana, of which the défendants were trustées. The complaint al- 
lèges that the mining company, which was a corporation organized and exist- 
ing under the laws of the state of Montana, borrowed from the plaintiff in 
error the sum of $4,000, and executed therefor Its note; that, after the exécu- 
tion and delivery of the note, the bank entered into an agreement with one 
George H. Tong, whereby Tong, for a valuable considération, Undertook and 
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promised to guaranty tlie payment of tlie note, and in pursuance of snch agree- 
ment, and in évidence tiiereof, wrote his nanie upon the note, intending there- 
by to guaranty the payment of tlie indebtedness, and by inadvertence placed 
bis name upou the i:ace of the note; tbat at the time it was expressly under- 
stood and agreed between the bank and Tong tbat hc did not sign the note as 
maker or surety, but only as guarantor; that this contract of guaranty was 
made solely between the bank and Tong, the mining company not being a 
party or privy thereto; that after maturity of tbe note the bank and Tong 
entered into an agreement whereby ïong was discharged from his contract of 
guaranty of the payment of the note, and thereupon his name on tlie face of 
the note was erased, and the note left in the samo condition it was when de- 
livered by the mining company to the bank; that the agreement of guaranty 
between the bank and Tong, as well as the dischaige from the guaranty, were 
innocently made and done, and entirely independcnt of any contract of the 
bank and the mining company; that, with the exception of some small pay- 
ments which were indorsed as crédits on the note, It still remains unpaid, al- 
though fréquent demand bas been made upon the mining company for pay- 
ment thereof; that the mining company is whoUy insolvent, and bas no prop- 
erty ont of which the note could be paid; that liy the provisions of tlie stat- 
utes of the state of Montana, under which the mining company was ereated, 
it Is the duty of the officers of every corporation to inake a report auuually, 
withln 20 days of the Ist of September, of its flnancial condition, which is to 
be published in some newspaper published in tho eity In which it is located, 
and flled in the office of the county clerk of the eounty where the business of 
the company is carried on; that this report is to be verlfled liy the président 
or secretary of the company, and signed by the président and a majority of 
the trustées, and, upon fallure of the company to coniply with thèse require- 
ments of the law, ail the trustées of the company shall be, jointly and sev- 
erally, liable for ail debts of the company then existing, and for ail that shall 
be contracted before such report shall be made; that the défendants were at 
the time the debt was contracted, and ever since then, and are now, trustées 
of the mining company; that the business of the mining company is carried 
on in the county of Silver Bow, in the state of Montana, and lias its principal 
ofïice and place of business in the city of Butte, in that county and state; that 
the mining company failed and neglected to publish such report or file it in 
the office of the clerk of Silver Bow county, or any county of the state of 
Montana, withln 20 days from the Ist of September, 1894, by reason whoreof 
the défendants are liable, jointly and severally, for the Indfbteduess of the 
mining company; and it prays for judgment on the note. A demurrer to the 
complaiut was sustained, and final judgment rendered for tho défendants, 
whereupon the plaintiff sued ont this wrlt of error. The opinion of the cir- 
cuit court sustaining the demurrer Is reported in (C. C.) 87 Fed. 271. 

George B. Yoting, John A. Shelton (T. J. Walsh, on the brief). for 
plaintiff in error. 

J. 0. P. Wheelwright (Albert C. Cobb, on the brief), for défend- 
ants in error. 

Before OALDWELL, S.iNBOEÎs', and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge (after stating the facts as above). 
Pormerly it was held that any altération of a contract, whether ma- 
terial or immaterial, by a party claiming under it, avoided the con- 
tract. But the modem doctrine is that an immaterial altération 
of a contract by a party claiming under it does not avoid the con- 
tract. 2 Pars. Cont. 717-720; Kand. Corn. Paper, § 1743; Daniels, 
Xeg. Inst. 1398. The principal and most important question in this 
case is, did the addition of Tong's name to the note as guarantor, 
and its subséquent erasure therefrom, in the manner and under the 
circumstances stated in the complaint, constitute a material altera- 
97 F.— 57 
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tion of the note which avoids it? The learned counsel for thé plain- 
tiff in error and the défendants in errer, respectively, hâve furnished 
us with a full citation and exhaustive discussion of the authorities 
on both sides of this interesting subject. But, in view of the déci- 
sion of the suprême court of the "United States in the case of Mers- 
man v. Werges, 112 U. S. 139, 5 Sup. Ct. 65, 28 L. Ed. 641, we do not 
feel called upon to induigé in any gênerai discussion of the ques- 
tion. We think ail that is there said by the court was fairly called 
for by the facts of that case, and that this court would not be jus- 
tified in treating it as obiter dicta. Treating the opinion in that 
case as authoritative, as the courts and law writers who hâve had 
occasion to discuss this question hâve very generally done, we are 
constrained to hold that placing Tong's name on the note as a guar- 
antor, and its subséquent erasure under the circumstances stated in 
the complaint, was not a material altération of the note which 
avoided it. The court in that case said : 

"The présent case is not one of a change in the terms of the contract, as 
to amount or time of payment, but simply of the efïect of adding another sig- 
nature, without otherwise altering or defacing the note. An erasure of the 
name of one of several obligors is a niaterial altération of the contract of the 
others, because it increases the amount which each of them may be held to 
contribute. Martin v. Thomas, 24 How. 315, 16 L. Ed. 689; Smith v. U. S., 
2 Wall. 219, 17 L. Eîd. 788. And the addition of a new person as a principal 
malier of a promissory note, rendering ail the promisors apparently jôintly and 
equally liable, not only to the holder, but also as between themselves, and so 
far tendlng to lessen the ultimate liabillty of the original maker or makers, 
bas been held in the courts of some of the states to be a material altération. 
Shipp V. Suggett, 9 B. Mon. 5; Henry v. Coats, 17 Ind. 161; Wallace v. Jew- 
ell, 21 Ohlo St. 163; Hamilton v. Hooper, 46 lowa, 515. However that may 
be, yet where the signature added, although in form that of a joint promisor, is 
in fact that of a surety or guarantor only, the original maker Is, as between 
hlmself and the surety, exclusively liable for the whole amount, and bis ulti- 
mate liabillty to pay that amount is neither Increased nor diminished; and, ac- 
cording to the gênerai current of the American authorities, the addition of the 
name of a surety, whether before or after the flrst negotiation of the note, is 
not such ah altération as diseharges the mâkèr. Eailroad Oo. v. Hurst, 9 Ala. 
513, 518;' Stone v. White, 8 Gray, 589; McOaughey v. Smith, 27 N. Y. 39; 
Brownell v. Winnie, 29 N. Y. 400; Wallace v. Jewell, 21 Ohio St. 163, 172; 
Miller v. Finley, 26 Mlch. 249. The Bnglish cases afford no sufficient ground 
for a différent conclusion. In the latest décision at law, indeed. Lord Camp- 
bell and Justices Brie, Wlghtman, and Crompton held that the signing of a 
note by an additlonal surety, without the consent of the original makers, pre- 
vented the maintenance of an action on the note against them. Gardner v. 
Walsh, 5 El. & Bl. 83. But in an earller décision, of perhaps equal weight, 
Lord Denman and Justices Littledale, Patteson, and Coleridge held that in 
such a case the addition dld not avoid the note, or prevent the original surety, 
on paying the note, from recovering of the principal maker the amount paid. 
Catton V. Simpson, 8 Adol. & E. 136, 3 Nev. & P. 248. See, also, Gilb. Ev. 
109. And in a later case In the court of chanceiy, upon an appeal in bank- 
ruptcy, Lords Justices Knight, Bruce, and Turner held that the addition of a 
surety was not a material altération of the original contract. Ex parte Yates, 
2 De Gex & J. 191, 27 Law J. Bankr. 9." 

To the same effect are the following cases: Stone v. White, 8 
Gray, 589; Miller v. Finley, 26 Mich. 249; Gano v. Heath, 36 Mich. 
441; McCaughey v. Smith, 27 N. Y. 39; Barnes v. Van Keuren, 31 
Neb. 165, 47 N. W. 848; Eoyse v. Bank, 50 Neb. 16, 69 K W. 301; 
Ryan v. Bank, 148 111. 349, 35 N. E. 1120. Thèse authorities support 
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the doctrine that the addition of the name of a guarantor to a note 
is not a material altération, and does not release those primarily 
bound. It does not in any way change or affect their rights. It is 
an independent contract made with a third party, to which the con- 
sent of the obligors is unnecessary. Their liability is neither in- 
creased nor diminished by the addition of the name of the guar- 
antor, and he has no right of contribution or exonération. The 
rights of the obligors are no more affected by the guaranty placed 
on the note than they would be by a guaranty placed on a separate 
instrument. 

It is claimed by the défendants in error that the statute creating 
the liability upon which the action is founded has been repealed, 
and that, though the plaintiff's right of action accrued before the 
repeal, he cannot recover in conséquence. The statute has not been 
repealed, but only re-enacted in the new code of laws enacted by 
the législature, with an added provision which in no way aflfects 
the plaintiff's cause of action. Fitzgerald v. Weidenbeck (C. C.) 76 
Fed. 695. The new enactment is substantially the same as the old, 
and was obviously intended as a mère continuation of the old law, 
with the slight addition thereto which in no manner afEects this 
case. Section 4653 of the Civil Code of Montana, which contains 
the new enactment, déclares that "the provisions of this Code, so far 
as they are substantially the same as existing statutes or common 
law, must be construed as continuations thereof, and not as new 
enactments." The provisions of the Code on this subject being 
"substantially the same" as the former statute, it must, under this 
provision of the Code, be held to be a continuation thereof. More- 
over, section 4654 of the Code provides that "no action or proceed- 
ing commenced before this Code takes eifect, and no right accrued, 
is affected by its provisions." The right of action in this case ac- 
crued before the Code took effect, and is therefore not afïected by 
its provisions. We do not consider whether it is a right of action 
for a penalty, and, if so, the nature or character of that penalty. 
It is enough to say that it w-as a right which accrued before the 
Code took effect, and is therefore saved by the section of the Code 
last quoted. Undoubtedly, if this action had been commenced be- 
fore the Code took effect, it would hâve been saved by this section, 
and "an action commenced" and a "right accrued" are by the terms 
of the section put on the same footing, — both as saved. It is very 
clear that it was the manifest purpose of the provisions of the Code 
which we hâve quoted to préserve ail rights, and to permit ail ac- 
tions to be maintained, that could hâve been maintained had not 
the Code been adopted. We agrée with the learned counsel for the 
plaintiff in error that it is unreasonable to suppose that the légis- 
lature intended to take away the right from those creditors in 
whose favor it had already accrued, and give it to those who should 
ooeupy a similar position in the future. 

Another contention of the défendants in error is that the statute 
on which the action is founded was annuUed by the constitution of 
the State. Section 11 of article 15 of the constitution of Montana, 
provides as foUows: "And no company or corporation formed under 
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"the lawsiof any other country, state or territory shall hâve, or be al- 
lowed to exercise or enjoy within this state any greater rights or 
privilèges than those pos.sessed or enjoyed by corporations of the 
same or similar character created under the laws of the state." 
The contention is that, under this provision of the constitution, a 
statute imposiûg any duty or obligation on a domestic corporation, 
which is no:t also imposed on foreign corporations doing business in 
the state, is unconstitutional. The position is untenable. One suf- 
flcient answer to it is that the liability in this case is imposed upon 
the officers of the corporation individually, and not upon the corpora- 
tion. But, if a foreign corporation were given greater rights and 
privilèges in the state than were enjoyed by domestic corporations, 
it is not perceived how that fact would annul ail laws in the state 
applicable to domestic corporations. In the very nature of things, 
it is impossible to provide exactly the same System of laws for for- 
eign as for domestic corporations. It is never done. The consti- 
tutional provision quoted contemplated no such thing. It is an in- 
hibition against the grant of powers and privilèges to foreign cor- 
porations that are not granted to, or cannot be enjoyed by, domestic 
corporations under like conditions. It does not nuUify ail laws for 
the government of domestic corporations when those laws are not 
or cannot be applied to foreign corporations. The case of Huuting- 
ton V. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123, answers 
the contention that the suit cannot be maintained outside the state 
of Montana. 

The action is not barred. The flling of the original complaint 
arrested the running of the statute. The amended complaint counts 
on the same cause of action as was set up in the original complaint. 
But the case cited by counsel for the défendants in error in support 
of the contention that the action is one for a penalty, and is barred 
in three years, under the Minnesota statute of limitation (Mer- 
chants' Nat. Bank of Chicago v. Northwestern Manufacturing & 
Car Co., 48 Minn. 349, 51 N. W. 117), has been overruled (Flowers v. 
Bartlett, 66 Minn. 213, 68 N. W. 976). The judgment of the circuit 
court is reversed, and the cause is remanded, with instructions to 
overrule the demurrer to the complaint, and permit the défendants 
to answer. 



CLARK et al. v. EUkSSELL. 
(Circuit Court of Appeals, Eighth Circuit. November 13, 1899.) 
No. 1,200. 
Caertbbs — Liability for Injurt to Passknqbrs — State Statute Reoh- 

LATING. 

The validity, under the constitution of Nebraska, of Comp. St. Xeb. c. 
72, § S, providing that every raihoad company "shall be liabie for ail 
damages inflicted upon the person of passengers while being transported 
over its road, except in cases where the injury done arises from tlie criui- 
inal négligence of the persons injured, or when the injury eomplained of 
shall be the violation of some express rule or régulation of said road av- 
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tiially brouglit to his or lier notice," liaving been npheld by the suprême 
court of tlie state, sueh décisions are binding on tiie fédéral courts.i 

2. Samb— Action to Enforob Statutory Liauility — Juhisdiction. 

Sueh statuts is remédiai, and uot pénal, in its nature, and gives a sub- 
stantive riglit of action, which, when it bas attached by reason of an in- 
jiiry received within the state, may be enforced in any court within or 
without the state having jurisdiction of the subject-matter and the parties, 
and in sueh action the statute furnishes the measure of the plaintiH's 
right, so far as its provisions extend. 

3. SaME — CONSTITUTIONALITY OF StATDTB. 

Sueh statute, although it makes a rallroad company absolutely liable for 
an injury to a passenger who is without fault, irrespective of the com- 
pany's négligence, is a valid exercise of législative power, and not in vio- 
lation of the constitution of tht United States, as depriving the company 
of its property without due process of law, or denying to It the equal pro- 
tection of the laws. 

In EiTor to the Circuit Court of the United States for the District 
of Colorado. 

Emma Russell, the défendant in error and plaintiff below, was a passenger 
on a train on the Union Pacific Railroad, which at the time was operated by 
S. H. H. Clark, E. Ellery Anderson, Oliver W. Mink, John W. Doane, and 
Frederick K. Coudert, as roceivers, tUe plaintiffs in error and défendants be- 
low. ïhe car in which she was riding was derailed while the train was in the 
state of Xebraska, and she received the personal injuries for which she brought 
thls action in a state court in Colorado, from whence it was rcmoved by the 
défendants into the United States circuit court for tliat district. She recovered 
Judgment in the circuit court, and the défendants sued ont this writ of error. 

Willard ïeller (H. M. Orahood, on the brief), for xjlaintiffs in error. 
E. P. Eichardson (T. M. Patterson and H. M. Hawldns, on the 
brief), for défendant in error. 

Before CALl^WELL, SAIs^JiOKX, and THAYER, Circuit Judges. 

CxiLDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. The only error assigned which 
challenges our attention is that the circuit court erred in giving 
eflfect to a statute of Nebraska whicb reads as follows: 

"Every railroad company, as afortîsaid, shall be liable for ail damages in- 
flicted upon the person of passengers while being transported over its road, ex- 
cept in cases where the injury donc arises from the crimiual négligence of the 
persons injured, or when the injury complaiued of shall be the violation of 
some express rule or régulation of said road actually brought to his or her no- 
tice." Conip. St. Neb. c. 72, § 3. 

This statute was enacted in 1867, and bas been enforced, and^its 
constitutionality upheld, from tiiat time up to the présent, by a 
long line of décisions of the suprême court of that state. Chollette 
V. Railroad Co., 26 Xeb. 159, 41 X. W. 1106, 4 L. R. A. 135; Railroad 
Co. V. Chollette, 33 Neb. 143, 49 N. W. 1114; Railway Co. v. Baier, 
37 Neb. 235, 55 N. W. 913; Railway Co. v. Porter, 38 Neb. 226, 56 
N. W. 808; Eailroad Co. v. Hague, 48 Neb. 97, 66 N. W. 1000; Rail- 
road Co. V. Landauer, 39 Neb. 803, 58 N. W. 434; Railway Co. t. 
Chollette, 41 Neb. 578, 59 N. W. 921; Railroad Co. v. Hedge, 44 Neb. 

1 State laws as rules of décision, see notes to GrifHn v. Wheel Co., 9 C. C. A. 
548, Wilson v. Perrin, 11 0. C. A. 71, and Hill v. Hite, 29 C. G. A. 553. 
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448, 62 N. W. 887; Raiiroad Co. v. French, 48 Neb. 638, 67 N. W. 
472. Thèse cases dispose of the contention that the act is répug- 
nant to the constitution of the state. That is a question of state law, 
upon which the décision of the suprême court of the state is bind- 
ing on ail other courts. 

It is next claimed that the right of action which accrued to the 
plaintif! under this statute in Nebraska cannot be asserted in the 
courts of any other jurisdiction. The contention is not sound. This 
is not à pénal, but a remédiai, statute, and the plaintifl's action is 
aaot for the recovery of a penalty, but for the recovery of compensa- 
lion for an injury for which the statute gives the right of action. 
It is not a statute establishing a rule of évidence, but a statute giv- 
ing a substantive right of action. It extends the common-law lia- 
bility of carriers of passengers by rail, and augments the right of 
action of the injured passenger, in the exact proportion that the 
common-law liability of a raiiroad company is enhanced. The stat- 
ute makes the raiiroad company absolutely liable for an injury to 
a passenger, "except in cases where the injury done arises from a 
criminal négligence of the persons injured, or when the injury com- 
plained of shall be the violation of some express rule or régulation 
of said road actually brought to his or her notice." A passenger 
who sustains an injury on a raiiroad in Nebraska has an absolute 
right to recover for that injury, nnless he comes within the excep- 
tions of the statute. That right attaches at the moment of the in- 
jury, and adhères in it until satisfaction is made. The action is 
transitory, and may be asserted in any jurisdiction, and in what- 
ever jurisdiction it is asserted the Kebraska statute furnishes the 
measure of the plaintiffs' right, so far as its provisions extend. In 
Dennick y. Raiiroad Co., 103 U. S. 11, 26 L. Ed. 439, the suprême 
court of the United States lays it down as a rule that "wherever, 
by either the comnion law or the statute law of a state, a right of 
action has become flxed, and a légal liability incurred, that liability 
may be enforced, and the right of action pursued, in any court which 
has jurisdiction of such matters and can obtain jurisdiction of the 
parties." Herrick v. Raiiway Co. (Minn.) 16 N. W. 413; Raiiroad 
Co. V. Richardson, 91 U. S. 454, 23 L. Ed. 356; Huntington v. At- 
trill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123; First Nat. Bank 
V. Weidenbeck (decided at the présent term) 97 Fed. 896; Raiiroad 
Co. V. Mase's Adm'x, 27 U. S. App. 238, 11 C. C. A. 63, and 63 Fed. 114. 

A further contention of the plaintiffs in error is that the statute 
violâtes the flfth and fourteenth amendments of the constitution of 
the United States, in that it deprives the raiiroad company of its 
property "without due process of law," and dénies to it the equal 
protection of the laws. The flfth amendment has no application to 
the States, and in no way affects their powers. In ail jurisdictions 
inferior to the suprême court, we think it must be regarded as 
settled for the présent that statutes imposing an additional, or even 
absolute, liability on railroads for injuries to passengers or property 
are not répugnant to the constitution of the United States. A stat- 
ute of Missouri made every raiiroad company operating a raiiroad 
in that state absolutely responsible in damages for property injured 
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or destroj^ed by fire communicated by its locomotive engînes, and 
declared a railroad company had an insnrable interest in property 
along its route that authprized it to insure sucli property. Tlie ques- 
tion whetlier tliis statute was répugnant to the constitution of the 
United States came before he suprême court in the case of Kailway 
Go. V. Mathews, 165 U. S. 1, 17 Sup. Ct. 243, 41 L. Ed. 611. The con- 
tention of the raUroad company in that case was exactiy what the 
contention of the plaintiffs in error is in the case at bar. In the in- 
troduction to the opinion the court said: 

"It bas been strenuously argued, In behalf of the plaintitt in error, that this 
statute is an arbltrarj-, unreasonable, and unconstitutional exercise of législa- 
tive power, imposing an absolute and onerous liability for the conséquences of 
doing a lawful act and of eonducting a lawful business In a lawful and careful 
manner, and that the statute violâtes the constitution of the United States, by 
(lepriving the railroad company of its property without due proeess of law, by 
denying to it the equal protection of the laws." 

After a learned and exliaustive review of ail the cases, the court 
unanimously lield the act constitutional, concluding their opinion 
with the déclaration: 

"The statute is not a pénal one, imposing punishment for a violation of law, 
but it is purely remédiai, making the party doing a lavpful act for its own 
profit liable in damages to the Innocent party injured thereby, and giving to 
that party the whole damages, measured by the injury suffered. Railroad Co. 
Y. Eichardson, 91 U. S. 454, 472, 23 L. Ed. 356; Huntington v. Attrill, 146 V. S. 
657, 13 Sup. Ct. 224, 36 L. Ed. 1123. The statute is a constitutional and valid 
exercise of the législative power of the state, and applies to ail railroad cor- 
porations alike. Consequently it neither violâtes any contract between the 
State and the railroad company, nor deprives the company of its property with- 
out due proeess of law, nor yet dénies to it the equal protection of the laws." 

In their opinion, the court cite numerous statutes which impose 
liability on railroad companies whoUy independent of négligence 
on their part, and show that the courts hâve uniformly maintained 
their validity. A statute in Massachusetts made the liability of a 
railroad company for the destruction of property by lire communi- 
cated from its locomotive engines absolute, and not dépendent upon 
négligence on its part. The suprême judicial court of Massachusetts 
held this act valid upon grounds that hâve ever since been held to 
be sufftcient to uphold such législation. Chief Justice Shaw, deliv- 
ering judgment, said: 

"We consider this to be a statute purely remédiai, and not pénal, Railroad 
companies acquire large profits by their business. But their business Is of such 
a nature as necessarily to expose the property of others to danger; and yet, on 
account of the great accommodation and advantage to the public, companies 
are authorized by law to maintain them, dangerous though they are, and so 
they cannot be regarded as a nuisance. The manifest intent and design of 
this statute, we think, and its légal effeet, are, upon the considérations stated, 
to aîford some indemnity against this risk to those who are exposed to It, and 
to throw the responsibility upon those who are thus authorized to use a some- 
what dangerous apparatus, and who realize a profit from it." Hart v. Railroad 
Corp. (1847) 13 Metc. (Mass.) 99. 

Similar statutes, imposing a liability upon the railroad company 
whoUy independent of négligence on its part, exist in Vermont, 
Maine, New Hampshire, Connecticut, lowa, Missouri, Colorado, Soutli 
Carolina, and probably other states, and their constitutionality has 
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invariabiy been uplield. A Kansas statute made railroad companies 
doing business in that state liable for ail damages done to an em- 
ployé in conséquence of the négligence of otlier employés. In Rail- 
way Co. V. Mackey, 127 U. S. 205, 8 Sup. Ct. IICI, 32 L. Ed. 107, tlie 
statute was assailed as unconstitutional, and the suprême court, in 
answer to tliat contention, said: 

"The contention of the eomp.iny, as- we understand it, Is that the !»-iw im- 
poses upon railroad companies a liability not previously existing, in the en- 
forcement of which their property may be talcen, and thus authorizes, in sueli 
cases, the talîing of property without due process of law, in violation of the 
fourteènth amendment. The plain answer to this contention is that the lia- 
bility imposed by the law of 1874 arlses pnly for injuries subsequently corii- 
mitted. It has no application to past Injuries, and it cannot be successfully 
contended that the state may not prescribe the llabilities under which corpo- 
rations created by its laws shall eonduct their business in the future, wliere 
no limitation is placed upon its power in this respect by their charters. Lég- 
islation to this efifect is found in the statute books of every state. The hard- 
ship or injustice of the law of Kansas of 1874, if there be any, must be re- 
lieved by législative enactment. The only question for our examiuation, as 
the law of 1874 is presented to us in this case, is whether it is in conflict witli 
clauses of the fourteènth amendment. The supposed hardshîp and injustice 
consist in imputing liability to the company where no personal wroug or nég- 
ligence Is chargeable to it or to its directors. But the same hardship and in- 
justice, if there be any, exist when the company, without any wrong or négli- 
gence on its part, is chargea for injuries to passengers. Whatever care and 
précaution may, be taken in conductiug its business or in selecting its servants, 
if in jury happen to the passengers from the négligence or incompetency of the 
servants, respopsibility therefor at once attaches to it. The utmost care on 
its part will not relieve it from liability, if tlie passenger injured be himself 
free from jcontributory négligence. The law of 1874 extends this doctrine, and 
fixes a: like liability upon railroad companies, where injuries are subsequently 
suffered by employés, though it may be by the négligence or incompetency of 
a fellow servant in the same gênerai employment, and acting under the same 
immédiate direction. That its passage was within the competency of the lég- 
islature we hâve no doubt." 

The latest expression of that court upon the gênerai question un- 
der considération is found in the case of Eailroad Co. v. Matthews, 
174 U. S. 96, 19 Sup. Ct. 609, 43 L. Ed. 909. In that case the court 
had under considération a statute of Kansas relating to the liability 
of railroads for damages by fire, which provided that, in ail actions 
commenced under the act, if the plaiutiiî recovered he should be 
allowed a reasonable attorney's fee, to become part of the judgment, 
and the court held the statute constitutional. 

A railroad company owes a duty to its passengers to carry them 
safely. A passenger is powerless to protect himself from injury re- 
sulting from derailment or wreck of the car or from other causes. 
He is in fhe care and keeping of the railroad company, and has no 
knowledge of the roadbed, rails, cars, locomotive engines, or other 
appliances or fixtures, or of the management and eonduct of the 
train, or of the fitness of its employés, and is frequently unable to lo- 
cate the cause of the wreck, and convict the company of négligence, 
though the company may hâve been guilty of négligence. The com- 
pany, in such cases, can easily produce évidence of due care which 
the passenger cannot be prepared to meet. It was considérations 
similar to thèse that led to the législation making the railroad com- 
pany absolutelj' liable for the damages resulting from fire escaping 
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from its locomotive engines. And we may add tliat they are quite 
as forcible as any tliat are given for the adoption of tlie rule tiiat 
jnade a conimon carrier an insurer of tlie goods intrusted to liim 
for carriage. It is settled by ail the autliorities that the carrier is 
an insurer of the passenger's baggage; and, where the rule has net 
been changea by statute, we hâve tliis anomalous condition, that, 
when a passenger and his baggage are injùred in the same wreck, 
the railroad is liable for damages done to the baggage irrespective 
of its négligence, but is not liable to the injured passenger without 
proof of négligence. The i!^ebraska statute does away with this 
anomaly, and puts the passenger and his baggage on very much the 
same footing. And why not? There would seem to be more rea- 
son for protecting the passenger than his baggage. AVhen a pas- 
senger, without any fault on his part, is injured, why sliould not 
the railroad company compensate him therefor? Grant that the 
Company was innocent of any négligence or intention to injure him, 
the fact remains that it did injure him; and, where one of two in- 
nocent persons uiust suffer a loss, why should not the one wlio in- 
flicted the injury be required to bear the burden? The learned coun- 
sel for the défendant in error contends — citing some cases to support 
the contention which we hâve not examined. — that the Nebraska stat- 
ute is simijly a re-enactment of the early conmion law on the subject 
of the carrier's liability to the passenger, which, he maintains, was 
gradually changed by judicial décision, and he remarks that "it 
would, indeed, be singular if the courts, having legislated a new rule 
into the law on this subject, should deny to the real lawmakers the 
right to change the rule back to what it was in tlie beginning." We 
hâve not found it necessary to inquire into the soundness of the 
counsel's contention, and we express no opinion upon it; for without 
référence to the common law, ancient or modem, it is quite clear 
that a common carrier of passengers, who conducts its business by the 
powerful and dangerous agency of a railroad, the right to use which is 
derived from the législature of the state, may be required by the 
state to compensate its passengers for injuries it inflicts upon them 
independent of any question of its own négligence. Such a statute 
cannot be distinguished in principle from those we hâve referred to 
imposing an absolute liability for the loss of property by flre, or 
from the comnion-law rule which imposes an absolute liability for 
loss of the passenger's baggage. Both upon principle and authority, 
the Nebraska statute is a valid enactment. 

Exceptions were taken to some questions propounded to a wit- 
ness. We think the question itself was proper, but, whether so or 
not, the witness did not answer it. There are no other exceptions 
having any merit or requiring spécial notice. The judgiment of the 
circuit court is afïirmed. 
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LAWRENCE t. OHEENUP. 

(Circuit Court of Appeals, Slxth Circuit. November 13, 1899.) 

No. 701. 

1. COEPOnATIONS—TRUST-PuND DOCTRINE. 

iJnder tbe décisions of the courts of the United States, a solrent corpo- 
ration does not liold its capital or property subject to any trust In favor 
of ita creditors, althougli It is in process of liquidation. 

8, National Banks— Distribution of Capitai, duminq Liquidation — Action 
TO KEcovKii iTROM Stockholdish. 

The recelver of a national ijank eannot recover from a atockholder. In 
an action at law, a suin received by hina on a partial distribution of the 
capitai of the banli, made and received in good faith duiing voiunlary liq- 
uidation, when the bank wfis at the time solvent, aud retained safficieut 
assets to pay ali its liabilities, aithough It subsequently became insolvent. 

Tn Error to the Circuit Court of the United States for the Western 
District of Michigan. 

This is an action at law by a recelver of the BIg Eapids National Bank to 
recover a divideud pald by said bank. out of capital, to the défendant, John 
Greenup, who was a stockholder. Upon the conclusion of ail the évidence, the 
court iustructed tbe jury that there could be no reeovery at lave upon the tacts 
proven; that the reniedy of the recciver, if any he had, was by a bill in equlty; 
and that a verdict sbould be returned in favor of Greenup. Tht receiver bas 
sued out this wrlt of error. The facts, so far as material to tte questions to 
be decided, are as follows: 

(1) ITie Blg Xtapids National Bank went Info voluntary liquidation in April, 
1885. It was solvent at the time, end the ohject in liqnidatlng was to con- 
solidate with the Mecosta County Savings Bank, whose ofBcers and stockbold- 
ers were largely the same persons who were offlcers and stockholders of the 
national bauk. ïhere was an agreement that the savings bank should take 
the assets of the national bank, and pay its depositors and other debts; and 
U is stated In the bill of exceptions that the assets of the national bank were 
moved to the ofHce of the savings bank, and that "a large amount of the 
assets of the national bank were so taken, and a large amount of the liabilities 
paid, and that the savings bank made advanccs in aid of its liquidation." This 
process of liquidation went on from about May 1, 1805, until December 31, 
1896, when the coniptroller, being of opinion that the bank was then insolvent, 
appointed tlie plaintifC in error receiver of said national bank, who at once 
took possession of the remaining assets. It is nol sbown why the agreement 
for a consolidation was not carried out, though It is inferable that it fell 
through in conséquence of the subséquent failure of the savings bank, which 
oçcurred in Oetober, 189C; the receivership being, as stated, "the outgrowth of 
the failure" of said savings bank. During this emire period of liquidation the 
affairs of both banks were under the control of C. W. Comstock, who was 
the cashler of the national bank, and "gênerai manager of both banks." 
Olaims, "proven to the satisfaction of the comptroller," aggregating $19,086.03, 
are shown to hâve been preferrcd against the national bank after the appoint- 
ment of Lawrence recelver. The receiver Is shown to hâve collected from 
assets $12,817.35. Of this sum, he bas paid out as a dividend upon such 
claims $4,771.51; The remainder he bas paid out for expenses of receivership, 
except $2,348.92 now on lland. Aslde from claims against stockholders for 
return of dividends, the receiver has in bis hands assets of the probable value 
of from seven to eight thousand dollars. Thèse assets conslst in bank furni- 
ture, and choses in action in process of collection. Of the claims stated to 
hâve been "proven to tlie satisfaction of the comptroller," $10,18(3.28 Is due to 
the Mecosta County Savings Bank, the whole of which originated while the 
national bank was in process of liquidation, and cousists in claims of depositors 
paid off by the savings bank in excess of assets received from the uationaî 
bank, which claims were paid under the agreement mentioned above. The 
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statemfint of tlie bill of exceptions is that "the eut ire daims of tlie sav- 
iugs bault arose subséquent to the time when tlie national bank went into 
voluntary liquidation, and arase upon contract made after it went into liquida- 
tion." Upon tbis savings-bank claim for advances or loans made to the 
liquidating- bank, the receiver has paid $4,04G.r)7, leaving due a balance of $12,- 
139.71. The claims against the national bank allowed by the receiver, other 
than this daim of this balance due to the savings bank, after deducting the 
dividend paid by the comptroller, aggregate ouly $2,185.50,— an amount less 
than the aetual cash assets undistributed. 

(2) In Juue, 1895, the directors of the liquidating bank passed a resolution 
to pay a dividend of 50 per cent, to the stockholders, and further dividends 
as fast as possible, lînder this résolution the défendant in error, who held 
stock of the par value of $2,000, received a dividend of 50 per cent., or $1,000. 
AU other stockholders were paid a like amount, and some were subsequently 
paid further dividends ranging from 10 to 37 per cent. At the time thèse divi- 
dends were paid, the directors and stockholders honestly believed the bank to 
be solvent, and that thèse distributions were authorized by the condition of 
the assets. Défendant in error received the dividend paid to him in Novem- 
ber, 1895, and since then other dividends were paid out of remaining assets 
to other stockholders, but no additional dividend has been paid to him. The 
bill of exceptions states that it was admitted by counsel for the receiver that 
the défendant in error, Greenup, "received the dividend paid to him in good 
faith," "believing the bank was solvent," and that "no bad faith was alleged 
or claimed," and that counsel also admitted that ail who had received dividends 
had not been sued, but only sucli, and in separate actions, whom the receiver 
believed to be solvent. The oificers and directors of the savings bank were 
aware of the payment of thèse dividends, and many of them were themselves 
récipients of dividends upon their own stock in the national bank. Cbester 
W. Comstock, who was the ofticer in charge of the liquidation, was also the 
gênerai manager of the business of the savings bank. 

N. A. Fletcher, for plaintiff in error. 
Mark Norris, for détendant in error. 

Before ÏAFT and LUETON, Circuit Judges, and SWAN, District 
Judge. 

LUETON, Circuit Judge, after niaking tlie foregoing statement of 
facts, delivered the opinion of the court. 

The claim of the receiver is based upon the theory that a dividend 
paid out of capital stock was wrongfully paid and received, and that 
the liability to repay such dividend consti tûtes an asset of the bank, 
which can be recovered in a suit at law. It is at the outset well 
enough to observe that this is not a suit to recover an unpaid stock 
subscription, as in Sanger v. Upton, 91 IL S. 56-02. In the case 
reférred to there could be no question but that the remedy against 
the subscriber was at law, for the court observed that "the liability 
of the plaintiff in error, and the right and title of the company, 
were légal in their character"; "if the company had sued, it might 
hâve sued at law. The rights of the company passed to the assignée, 
and he also (;ould enforce them by a légal remedy." Neither is the 
suit based upon the liability imposed by section 51.51 of the Eevised 
Statutes of the United States, imposing a liability upon a stock- 
ûolder of a national bank, to the extent of the amount of his stock, 
for the debts, contracts, and engagements of such bank. The theory 
is, and must be, that payment of a dividend nnder the circumstances 
shown by the facts already stated did not pass tlie title, and that 
an action will lie as for money received to the use of the bank. 
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Neither can tliis suit be sustained as for a violation of section 5204, 
Id., whicli provides that: 

"No association, or any member thereof, shall, during the time it shall con- 
tinue its banking opérations, witbdraw or permit to be withdrawn, either in 
the forms of dividends or otherwise, any portion of its capital, « * * and 
nti dividend shall ever be made by any association, while It continues its bank- 
ing opérations, to an amount greater than its net profits then on hand, deduct- 
ing lUerefrom its losses and bad debts." 

VkTien the dividend complained of was declared and paid, the bank 
liad ceased "its banking opérations." It had gone into voluntary 
liquidation for the express purpose of returning its capital to its 
shareholders, after paying its debts. It was prohibited from en- 
gaging in banking opérations after going into liquidation, and its 
offlcers and managers had no power or authority to bind its stock- 
holders by any new opérations or engagements whatever. Eichmond 
V. Irons, 121 U. S. 27-60, 7 Sup. Ct. 788, et seq. 

The suit can only be predicated upon the proposition that the 
capital of the bank was a trust fund for the payment of debts, and 
that any part of the trust fund so paid out in the way of dividends 
to the stockholders can be recovered back in an action at lavv of 
this kind, for the purpose of paying the debts of the bank. It is 
plain that, if this action will lie at ail, it must lie for the recovery 
of the entire dividend received, regardless of wliether the whole will 
be necessary to pay debts unpaid, and that like actions wUl lie 
against each stockholder who has received a dividend out of the 
capital stock. 

The contention presented by the learned counsel for the receiver 
is that the capital stock of the bank constituted a trust fund set 
apart for the payment of its debts, and that no part of the capital 
of a corporation can be legally divided among the shareholders until 
ail of the debts of the corporation hâve been paid, and that it is no 
justification, in law or equity, that the corporation was solvent when 
part of its capital was divided as a dividend, and that the dividend 
paid left the corporation still solvent. Upon thèse premises the 
déduction is drawn that the entire capital stock of a corporation 
must remain inviolate until every debt has been paid, and that every 
dividend paid out of capital, regardless of the solvency of the cor- 
poration, constitutes a debt due to the bank, in the same sensé that 
a promissory noté would, and that it becomes the duty of a receiver 
subsequently appointed to sue for and recover ail capital so diverted, 
as plain common-law assets of the bank. Under the ' décisions of 
the courts of the United States, there is no solid foundation for 
the contention that the capital of a corporation which is solvent is a 
"trust fund" upon which there is any lien for the payment of cor- 
porate debts. The capital of a solvent corportition is as much the 
absolute propérty of the corporation as is the property of an indi- 
vidual. Neither a corporation nor an individual can so exercise the 
power of disposition over that which is possessed as to fraudulently 
defeat the just demands of creditors. But neither the individual 
nor the corporation can be said, in any accurate sensé, to hold his 
or its property subject to any trust in favor of creditors. When, 
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however, the insolvency of a corporation is established, a condition 
arises which. authorizes a court of equity, in view of tlie conditional 
liability of the assets to creditors and tlie équitable rights of stoclc- 
holders, to treat the property as "in a condition of trust, ûrst for 
the creditors, and then for the stockholders." Graham v. Eailroad 
Ce, 102 U. S. 148^161; Eailway Co. v. Ham, 114 U. S. 587-594, 5 
Sup. et. 1081; HoUins t. Iron Co., 150 U. S. 371-385, 14 Sup. Ct. 
127; McDonald v. Williams, 174 U. S. 397-403, 19 Sup. Ct. 743, et seq. 
Tlms, in Hollins v. Iron Co., supra, Justice Brewer, in diseussing 
this theory of a "trust fund," said: 

"In other words,— and that is the idea which underlies ail thèse expressions 
in référence to 'trust' in connection with the property of a corporation,— the 
corporation is an entity, distinct from its stoclvholders as from its creditors. 
Solvent, it holds its property as any individual holds his,— free from the touch 
of a creditor who has acquired no lien; free, also, from the touch of a stocli- 
holder who, though equitably interested in, has no legjal right to, the property. 
Beeoming insolvent, the équitable interest of the stocliholders in the property, 
together with their conditional liability to the creditors, ijlaces the property 
in a condition of trust, first for the creditors, and then for the stoclvholders. 
Whatever of trust there is arises from the peculiar and diverse équitable 
rights of the stoclcholders as against the corporation in its property, and their 
conditional liability to its creditors. It is rather a trust in the administration 
of the assets after possession by a court of equity, than a trust attaching to the 
property, as such, for the direct benefit of eitlier creditor or stockholder, 
The officers of a corporation act in a fiduciary capacity in r€spect to its prop- 
erty in their hands, and may be called to an account for fraud, or, sometimes, 
even mère mismanagement in respect thereto; but, as between itself and its 
creditors, the corporation is simply a debtor, and does not hold its property in 
trust, or subject to a lien in their favor, in any other sensé than does an indi- 
vidual debtor. That is certainly the gênerai rule, and, if there be any excep- 
tions thereto, they are not presented by any of the facts in this case. Nei- 
ther the insolvency of the corporation, nor the exécution of an illégal trust 
deed, nor the failure to coUect in full ail stoclî subscriptions, nor ail together, 
gave to thèse simple-contract creditors any lien upon the property of the cor- 
poration, nor chargea any direct trust thereon." 

In McDonald v. Williams, heretofore cited, the suit was by a re- 
ceiver of a national bank to recover a dividend paid to a stockholder 
whoUy out of the capital of a going bank, though the stockholder 
believed it was paid out of profits; the bank being solvent at the 
time the dividend was declared and paid. The court unanimously 
held that a dividend paid under such circumstances eould not be re- 
covered, saying: 

"The bank being solvent, although it paid its dividends out of capital, did 
not pay them out of a trust fund. Upon the subséquent Insolvency of the bank 
and the appointment of a receiver, an action could not be brouglit by the 
latter to recover the dividends thus paid, on the theory that they were paid from 
a trust fund, and therefore were liable to be recovered back." 

The question as to whether a recovery could hâve been had if the 
bank had been actually insolvent was reserved, the court saying: 

"But we do not wish to be understood as deciding that the doctrine of a 
trust fund does in truth extend to a shareholder receiving a dividend, in 
good faith believing it is paid out of profits, even Lhough the bank at the time 
of the payment be in fact insolvent. That question is not herein presented to 
us, and we express no opinion in regard to it. We only say that, if such. a 
dividend be recoverable, it would be ou the principle of a trust fund." 
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We express no opinion as to tiie effect of a fraudaient distribution 
of the assets of a corporation with tlie purpose of defeating its 
creditors; nor need we deal with. the question of the légal right of 
the receiver to maintain this suit if the dividend had been paid or 
received in bad faith, or for a dividend paid and received in viola- 
tion of section 5204, Rev. St., as in Finn v. Brown, 142 U. S. 56, 
12 Sup, et. 136. The dividend sued for hère was both paid and re- 
ceived in good faith; both the directors who dçclared it and the 
stockholder hère sued believing that the bank was solvent, the as- 
sets being such as to justify this dividend. Neither is it shown that 
the payment of the 50 per cent, dividend was made when the bank 
was in fact insolvent, or that the payment reduced the bank to a 
condition of insolvency. Subsequently other dividends were paid, 
in which the défendant in error did net participate. From the show- 
ing of assets nbw on hand, and debts yet unpaid, it is indeed pîain 
and obvious that the distribution made through the original 50 per 
cent, dividend of November, 1895, did not reduce the bank to its 
présent probable condition of insolvency. The subséquent dividends 
are alone responsible for the présent condition. The fâct that this 
bank was in liquidation does not materially afifect the situation. 
The corporation was still in absolute control of its assçts, and its 
power of disposition was unaffected. Those in charge of the liqui- 
dation were charged with the duty of winding up the affairs of the 
bank, and applying the proceeds, first, to the payment of debts, and, 
second, to the distribution of the remainder among the shareholders. 
If the bank was not insolvent when this dividend was declared or 
paid, and the division of a portion of the assets did not reduce the 
bank to a cO|ndition of insolvency, on what theory can it be main- 
tained that the bank, or a receiver subsequently appointed, could 
maintain an action at common law upon implied promises to return 
■ the dividend so paid and received? The distinction between this 
case and that of McDonald v. Williams, cited above, is that the 
dividend was confessedly paid oùt of capital, aiid received with 
knowledge of that fact. But in the case referred to the bank was 
a going cohcern, and prohibited by section 5204, Rev. St., from with- 
drawing any part of its capital for the purpose of paying dividends 
while it shouîd "continue its banking opérations." The directors 
who declared the dividend ont of capital were said by the court 
to hâve rendered themselves liable under the statute, but the stock- 
holder who received it was acquitted from liability to return same, 
though in fact paid ont of capital, and though the bank subse- 
quently became insolvent, because he did not receive it, knowing 
that it was paid in violation of the statute. Section 5204 has no 
application hère, because this bank was not engaged in its ordinary 
banking opérations, and was in voluntary liquidation. If this divi- 
dend was paid in good faith at a time whén the assets were abun- 
dantly sufflcient to justify such a return of capital without depriving 
existing creditors of a fund ample to pay their dividends, it is diiS- 
cult, under the doctrine of the cases we hâve cited, to see any ground 
upon which the stockholder can be made to refund. But the equi- 
ties are further complicated by the fact that this dividend, as well 
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as tliose suTjsequently made and paid, was paid with the knowledge 
and connivance of the Mecosta County Savings Bank. That bank 
now présents a claim for a debt created, pending liquidation, for 
alleged advances made in aid of liquidation. If the demand of this 
creditor be excluded, the undistributed assets are abundant to pay 
overy claim which bas been proven or preferred. Thèse facts pré- 
sent both a question of équitable estoppel, and a question of the lia- 
bility of a stockholder for an engagement entered into after going 
into liquidation. That a corporate creditor may by his acts estop 
himselt from his right to attack a dividend cannot be denied. Cook, 
Corp. (4th Ed.) § 548; Brooks v. Brooks, 174 Pa. St. 519, 34 Atl. 205. 
So, where a creditor of a national bank received from the bank's 
président bills receivable, indorsed or guarantied by the bank, in 
settlement of his demand, it was held that a stockholder who had 
not consented to such guaranty could not be made liable in a pro- 
ceeding against him under the double-liability provision of the na- 
tional banking law,and that he was not precluded from going behind a 
judgment against the bank upon the indorsement. Richmond v 
Irons, 121 U. S. 27, 7 Sup. Ct. 788. The ground of the décision was 
that the offlcers of a bank in liquidation had no authority to bind 
the bank by new contracts or engagements. But it is unnecessary 
to décide, and we do not décide, what would be the rights of either 
the savings bank or the receiver under a bill in equity against the 
stockholders who received the dividend paid in November, 1895. 
The considérations we hâve mentioned lead us to the conclusion that 
the plaintiiï in error cannot, in an action at law, recover dividends 
paid by a liquidating bank which was solvent when the dividend was 
declared and paid, although paid whoUy out of capital, if paid and 
received in the honest belief that the assets justified such payment. 
The case of McDonald v. Williams, and the cases preceding that, 
leave no room to doubt but that in the absence of fraud, or bad faith 
équivalent to fraud, the condition of trust necessary to give to a cor- 
porate creditor, or a receiver representing both the corporation and 
creditors, the right to follow and conipel the return of the dividends 
paid out of capital, dépends upon, and arises out of, an established 
insolvency. The right when insolvency is shown to hâve existed 
is an équitable right, and will not support a purely légal action. If 
we assume, therefore, that insolvency existed in fact when this divi- 
dend was paid, the remedy,— there being no fraud or bad faith, — 
where it is sought to compel the return of such dividend, is in equity, 
and not at law. There are few instances in which suits at law hâve 
been resorted to for the purpose of recovering dividends paid in déro- 
gation of the rights of creditors. But four cases hâve corne under 
our observation, in ail of which the action failed upon the ground 
that an action at law would not lie. Vose v. Grant, 15 Mass. 505- 
522; Spear v. Grant, IC Mass. 9-15: McLean v. Eastman, 21 Hun, 
,312; Paschall v. Whitsett, 11 Ala. 472. In Vose v. Grant, the court, 
after a considération of the dilficulties in the way of a légal action 
by a creditor to reach dividends improperly paid out of capital stock, 
leaving nothing for payment of debts, said: 
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"rhis is one of the nnmei'ous cases, whicb are constantly oceuL'diig, whicli 
show the necessity of a court of chancery for tlie complète distribution of 
justice a;mong tlie p'eople." 

In McLean v. Eastman, 21 Hun, 312-314, the action was by an 
assignée in banliruptcy of an insolvent banking corporation, and 
was brouglit for the purpose of recovering a dividend paid ont of 
capital at a time when tbe bank was insolvent. Tliis condition was 
nnlvnown to the stockholders who received this dividend, supposing 
it to be paid ont of profits. Neither were the oflicers of the bank 
aware of the insolvent condition, unless chargeable in law with such 
knowledge, Upon this state of facts the plaintiff was nonsuited in 
the court below. The suprême court aflirmed the judgment, saying : 

"The appellant contends that he bas the right to reach the mouey in the 
hands of the défendants, as a part of the assets of the banlc applicable to the 
payment of its debts, upon the principle that the assets of a corporation are a 
trust fund for the paj'nwnt of its debts, and its creditors bave a lien tbereou, 
and the right to priority of payment over its stockholders. But the lien of 
creditors of an insolvent corporation upon its assets in the hands of others 
(independently of rights given by statute) is a piu'ely équitable lien, and can 
only be enforeed in an équitable proeeeding. ïhe cases of Bartlett v. Drew, 
57 N. Y. 587, Osgood v. Laytin, *42 N. Y. 521, and Van Oott v. Van Brunt, 2 
Abb. N. C. 283, cited by the appellant, were actions in equity. In the Case of 
Bartlett, the action was in the nature of a creditors' blU, brought by a single 
judgment créditer, after the reiurn of an exécution unsatisfled, to reach a siun 
received by a stockholder of a corporation on a division of its assets before ail 
its debts were paid. ïli» action eould not hâve been niaiutained if there had 
been an adéquate reiiiédy at law. The présent action is what- would hâve 
been termed an 'action for money had and received,' under the System of plead- 
ing whlch was superseded by the Code of Procédure. The only relief sought 
is the recovery of the spécifie sum of m )ney which was paid lây the bank to 
the défendant' s testator. The difflculty in the way of recovering it in a strictly 
légal action is that, as between the bank and the stockholder, the payment 
was made in good faith, according to the conceded facts, and the stockholder 
acquired a valid title to the monev, as against the bank. A court of law 
cannot go beyond the parties to the transaction, and treat the payée as the ré- 
cipient of moneys in trust for the benefit of the creditors of the banli. It is 
not alleged in the complaint, nor does the scope of the action permit an inquiry, 
as to whether the creditors repreisented by the assignée were creditors at the 
time of the transaction; and, if not, they hâve no interest in the money sought 
to be recovered. The inadequacy of a court of law to give relief in such a 
case was forcibly commented on in Vose v. Grant, 15 Mass. 605, and Spear v. 
Grant, 16 Mass. 9." 

The case of Bartlett v. Drew, 57 N. Y. 587, bas been cited and 
pressed upon us as an authority in point. But that was an équi- 
table suit, and the jurisdiction maintained upon that ground, and 
the cases of Vose v. Grant, 15 Mass. 505, and Spear v. Grant, 16 
Mass. 9, were commented on and distinguished; and in the case of 
McLean v. Eastman, cited above, the suprême court distinguished 
Bartlett v. Drew, upon the ground that the case was one of équitable 
cognizance. The ancient and well-established distinction between 
légal and équitable rights and remédies still exists in courts of the 
United States. There was no error in instructing the jury to flnd 
for the défendant in error, and the judgment is accordingly aflSrmed. 
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MOXTGOilERY et al. v. .^ÎTNA LIFE IXS. CO. 

(Circuit Court ot Ajjpeals, Sixtli Circuit. October 3, 1899.) 

No. 039. 

1. WlTNBSSES— LlMITS OF CliOSS-ExAMINATIOÎI. 

Xhe riglit ot rross-examiiiatiou in courts of tlie TJnitod States is liraited 
to tacts and circumstances couuccted witli tlie matter testitied to ujiou 
tbe direct cxainiuation; tlie i)roi!er ijractice bciug. it it is desired to ex- 
amine tlie wituess as to otlier iiiatters. for tlie partj- so desiriug to call 
biiu as his own witness. 

2. Evidence— Paroi, Testimony to Vary Written Contract. 

AV'liere a written eontract of emiiloj'inent as gênerai agent for a life 
insiirauce conipany witliin a spccificd territory provided that tlie agent 
sliould receive as a part of his compensation a commission on tlie animal 
renewal premiums collected on existiug policios witliiu sucii territory, 
aud the ternis o£ tlie eontract wew; full and unambiguous, paroi evideuci! 
is not admissilile to imxirporato tberein a collatéral guaranty as to tbe 
amount of such renewal premiums. 

3. CONTKAOT OP EmPLOYIIENT — CONSTRUCTION — PrACTICAL CONSTRUCTION BY 

Parties. 

Défendant was employed as gênerai agent of an insnrance conipany 
witbin a certain territory, by a ■\\ritteii eontract, by whicb lie agreed to 
dévote bis entire time to tbe service of tbe conipany, to conduct its busi- 
ness as directed, and was to i-eeeive as compensation stipulated commis- 
sions on the business done. For more than a ycar, and until bis dis- 
cliarge, be rendered a montbly account as required, in wliicli lie credited 
hbiiself with tbe commissions spcciiied in the eontract, and no more. 
Held, that the fact that he was directed by the conipany to di<signate iiim- 
self on bis stationery as "gênerai manager," whicli he did, or tliat he 
performed some sen-ices as gênerai manager différent from tliose nsually 
performed by a gênerai agent, did not, under the circurastauces and 
course of deaiing, establish an implied promise on tbe part of the coni- 
pany to pay bim for his services as gênerai manager in addition to the 
commissions fixed by the eontract. 

4. Samb— ADVA^•CEs Made by Agent. 

A eontract of employment of a gênerai agent for an Insurance conipany 
obligated tbe agent to employ subagents in his territory, anil provided that 
commissions allowed bim on the business done shoiiUÎ be in full compen- 
sation for bis own services aud those of bis subagents. It also provided 
that tbe eontract migbt be terminatcd at the opti<m of either party, and 
that in case of its termination before iive years the comiiany sbould be 
under no obligation to pay tbe agent auytbiiig beyond the commissions 
earned up to tbe time of its termination. JJild that, on tbe termination 
of the eontract by tbe Company witbin the five j'ears, it could not be held 
liable to tbe agent for advances made by him to subageuts, and wbich 
had never been cbarged by him to the conipany in his moiithly reports. 

In Error to tbe Circuit Court of tlie United S?tates for tbe Eastern 
District of Miebigan. 

This is an action in assumpsit upon a bond exeeuted by William B. Mont- 
gomery, as principal, and M. V. and lî. A. Montgomery, as bis sureties, to tbe 
^Etna Life Insurance Conipany. Marcli 16, 1890, W. B. Montgomery was 
appointed the gênerai agent for the ^TStna Life Insurance Conipany for tbe 
territory included in the lower peninsula of tbe state of Michigan. Tbe 
terms of the agency were prescribed by a written eontract, duly sigued and 
delivered, as foUows: 

"Tliis agreenient, made in tbe eity of Hartford, state of Connecticut, this 
16tb day of March, A. D. 1890, betwcn the /I<;tna Life Insurance Conipany, 
of said Hartford, party of the flrst part, and W. B. Montgomery, of Détroit, 
state of Michigan, party of the second iiart, witnessetb: Tbat, in cousirtera- 
tiou of agrecmcnts liereinafter made by the party of tbe second part, tbe 
97 F.— 58 
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aforesaid JEtna Life Insurance Company hereby appoints and constitutes 
the party of the second part Its gênerai agent to procure applications for In- 
surance for It In the countles In the state of Mlchigan lylng south of Lake 
Micblgan and Lake Huron, and to recelve premiums upon ail poUcies Issued 
upon such applications, and to coUect premiums upon renewals of the same, 
and also to coUect renewal premiums on existing pollcies issued by said Com- 
pany in said territory. Said company Is to allow and pay said party of the 
second part for his services, and the services of such agents as he may employ, 
commissions as follows: Seven per cent, of premiums paid and reported on 
single-payment policies. Forty-five per cent, of premiums paid and reported 
the first year on nonparticipating, renewable term policies, and upon other 
policies requiring less than twenty annual payments. Fifty per cent, of the 
premiums paid and reported the first year on other policies. F'ive per cent. 
of the premiums paid the second and subséquent years on ail policies, inchid- 
ing those existing in said territory and belonging to the Détroit agency. Said 
Company also reserves the right to discontinue taking new Insurance in the 
State of Michigan, should the législation- of said state, or the interprétation of 
existing laws respecting the business of Insurance companies of other states, 
be deemed by said company prejudicial to its interests. Said company agrées 
to pay ail physicians' fées, postage, exçhange, and express charges on pack- 
ages of agency supplies, also the taxes and license fées not higher than now re- 
quired by state law; proper vouchers belng given for ail such expenses. Said 
company also agrées to furnish such stationery, blanks, and printed matter 
as It may consider necessary in the conduct of its business. 

"ïhis agreement further witnesseth that said party of the second part 
hereby' aecepts the agency of said company, and agrées to dévote his entire 
time and energy to the business of said company, and to no other, and that 
he vyill not engage in or give any time to any other business whatever during 
the eontinuance of this agreement, and also employ a sufHcient number of 
agents to canvass the territory named, and to see that the company is repre- 
sented therein by efficient, active agents; that he will be responsible to said 
company for ail premiums on pollcies and renewals sent hlm, or ail papers and 
documents intrusted to hlm, and that he will account to said company on or 
before the tenth day of each month, or at any other time when required, for 
ail premiums received by hini or his agent, and remit the amount of same, 
less such charges as he is entitled to by this agreement; and that he will 
conduct the business in ail respects in accordance with the instructions of the 
party of the fli-st part. Said party of the second part further agrées to give 
a bond to said company for the sum of six thpusand ($6,000) dollars, with good 
and satisfactory surety, and renew and Increase the same as may be required. 
If the agreements herein made by the said party of the second part are not 
fuUy complied with, the agreement made by the party of the flrst part shall 
be wholly null and void. This agreement can be terminated by either pai-ty 
giving to the other not less than thlrty days' notice. It is understood and 
agreed that, in considération of the said party of the second part having re- 
ceived what Is known by the company as a 'brokerage commission,' in case 
this agreement Is terminated by either party hereto during the first five years 
from the date thereof the company shall be in no way obligated for the pay- 
ment of any further considération for the interest of said party of the second 
part in said business and agency. It is further understood and agreed that 
in case this contract is terminated by either party after five years from the 
date thereof, and none of the conditions thereof hâve been vlolated by the 
said party of the second part, the said company will pay to the said party 
of the second part an amount equal to five per cent, of the premiums becom- 
ing due the next year or ail policies taken by said party of the second part 
and his agents after tne date hereof, provided there is no agreement to pay 
or allow a renewal commission to any party on said business. In case there 
is an agreement to pay or allow to any party a renewal commission, there 
shall be deducted from the amount due said party of the second part, as herein 
provided, a pi'O rata sum on account of such agreement. The said company 
also agrées to add to the said flve per cent, agreed upon to be paid in event 
of a termination of the agency after five years from date hereof, one per cent, 
for each fuU year the contract has been in force. That is to say, if the 
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agreement is terminated at the end of six years, six per cent.; neveu years, 
seven per cent; and so on up to ten years, after whicli there will be no 
increase; and tlie said party of the second part liereby agrées to aceept the 
same as in full compensation for his then interest in the business and agency 
hereby conveyed. Said party of the second part further agrées that he will 
malîe no contract or contraets with subagents which cannot be terminated at 
any time at the pleasure of the company or by himself, and that he will net 
pay a renewal commission exceeding three per cent, to any subagent. It is 
understood and agreed that the agency books, records, and papers are the 
property of the company, and subject to its inspection and control at any and 
ail times, and that the business and agency cannot be disposed of without the 
consent and approval of said party of the first part in writing. For two years 
from date hereof the said company will furnish said party of the second part 
with a suitable office for the proper conduct of the agency, of which it shall 
be the judge. 

"Thls agreement is made in duplieate the day and date hereof. 

".iEtna Life Insurance Company, 

"By J. C. Webster, Vice Président. 
"William B. Montgomery. 
"Witness: 

"T. B. Merrill. 
"T. B. Merrill." 

In aceordance with this contract of agency the bond in suit was executed, 
being as foUows: 

"Know ail men by thèse présents, that we, William B. Montgomery, of 
Détroit, Wayne county, in the state of Michigan, as principal, and Mar- 
tin V. Montgomery, of Lansing, Mich., Richard A, Montgomery, of Lan- 
sing, Mich., in the state of Michigan, as sureties, are holden and firmly 
bound to the AUna. Life Insurance Company of Hartford, in the state of 
Oonneeticut, its successors and assigns, in the pénal sum of six thousand dol- 
lars ($6,000), for the payment of which sum we bind ourselves and each of us, 
our and each of our heirs, executors, and administrators, firmly by thèse prés- 
ents. The condition of this obligation is such that whereas, the said .astna 
Life Insurance Company had appointed the said William B. Montgomery its 
gênerai agent for the following territory, viz. ail that portion of the state of 
Michigan lying east of Lake Michigan and south of Lake Huron, which said 
territory may be enlarged or dimini.shed from time to time, and the compensa- 
tion for said agent's services changed, by agreement with him from time to 
time, neither affecting the obligation of this bond: Now, therefore, if he shall 
well and truly pay over to the said .Sîtna Life Insurance Company, or its 
order, ail moneys which he shall receive for or belonging to it, reserving only 
such commissions and charges as he may be entitled to under and by virtue 
of the agreement existing, or which he may from time to time make with this 
company, and shall monthly, on or before the tenth day of the month, and at 
ail other times when required by said company, render true and full accounts 
to said company of ail dues, moneys, or property belonging to it in his hands 
or in the hands of his agents, or subject to his or his agents' control as long 
as he shall continue its gênerai agent, and shall well and truly keep and per- 
form ail other acts and things by him to be kept and performed under and by 
virtue of the agreement now existing, or which he may from time to time 
make with said company, as aforesaid, then this obligation shall be void; oth- 
erwise, to remain in full force. And tlie sureties on this bond do hereby agrée 
to waive notice of any fault the said principal may at any time make. 
"Signed, sealed, and delivered this 21st day of March, A. D. 1896. 

"William B. Montgomery. [L. S.] 
"Martin V. Montgomery. [L. S.] 
"Eichard A. Montgomery. [L. S.]" 

August 10, 1897, this agency was terminated by notice given by the insur- 
ance company July 10, 1897. On that day W. B. Montgomery rendered an 
account of his receipts sinee date of his last monthly report, showing, after 
deducting commissions and expenses expressly provided for by the contract, 
a balance due the company of $6,462.09. The suit is upon the bond, to re- 
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cover the balance so âne the oompany. The défense was a set-off aggregating 
a sum larger than the balance due trom Montgomery as agent. ÏMs set-off 
was composed of the foUowing items: 

Shortage on commissions on renèwals $ 490 00 

Salary for services rendered in exetss of the contract, at $150.00 

per month 2,.j2u 00 

By clerlî hire paid for seven months at $50 per month , SM 00 

For money advaneed to subagents 3,100 90 

$0,520 90 

Evidence ofCered in support of this défense was exeluded upon objection by 
the défendant in error, and the jury instructed to return a verdict for the 
plaintiff in the sum of $6,000, being the fuU amount of the bond. 

Fred A. Baker (Albert B. Hall, of counsel), for plaintifls in error. 
F. H. & Q. L. Canfield, for défendant in error. 

Before TAFT and LTJKTON, Circuit Judges, and RICKS, District 
Judge. 

LUETON, Circuit Judge, after making the foregoing statement of 
faets, deliTered tlie opinion of the coutt. ' 

1. Tlie flrst four assignments of error relate exclusively to the rul- 
ing of the court in respect to the lilïl'its of a cross-examination. A 
witness introduced and examiped: by the plaintiff to prove the mère 
formai parts of the plaintifi's case was cross-examined in respect to 
tlie subject-matter of the défendant'» set-oiî, touchin^ which he had 
not been examined in chief . Upon objection by the plaintiff, the 
court ruled that the cross-examination should be conflned to matters 
covered by the examination in chief, and sUstained an objection to 
a number of questions which related only to the subject-matter of 
thé Set-off. This was not error. The right of cross-examination in 
courts of the United States is limited to facts and circumstances con- 
nected with the matter testified to upon the original examination of 
the witness. If it is desired to examine the witûess as to other mat- 
ters, the proper practice is to call the witness as the witness of the 
party desiring to make such proof. Houghton v. Jones, 1 Wall. 702- 
706; Wills v. Russell, 100 TJ. S. 621-625. 

2. The eighth. ninth, and foùrteenth assignments of error relate to 
évidence offered to sustain the first item in the set-off, and may be 
considered together. That item, as stated in the amended detailed 
bUI of particulars under the Michigan practice, was in thèse words: 

"TJnder the contract under which William B. Montgomery entered the 
employ of the JBtna Life Insurance Oompany, said contract being dated March 
16, 1896, he was to hâve 5 per cent, upon ail annual premiums paid in on 
the second and subséquent years on ail poil cies, 'including those existing in 
said territory belonging to the Détroit agency.' It was represented to said 
Montgomery at thè time he entered Into said contract that the renèwals an- 
nually due on existing policies amounted to $54,000, but as a matter of fact 
they only amounted to $47,000, so that said Montgomery has not received, 
or lost, 5 per cent, on $7,000 from, to wit, March 16, 1896, to August 10, 1897, 
the sum of four hundred and ninety dollars^ ($490)." 

To establish this item the plaintiff in error was asked as to wliat 
was said to him at Hartford, Conn., when this contract was signed 
by the vice président of the corporation in behalf of the corporation. 
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by either Mr. Webster, tbe vice président, or Mr. Merrill, the com- 
pany's superintendent of agencies, in respect to the amount of busi- 
ness then standing upon the books of the Détroit agency, commonly 
called "renewals." He was aiso asked to state what was said to Mm 
at Détroit on either the 16th of March, 1880, when the contract was 
signed by the wilness, or on the 17th of March, at Détroit, when the 
office and business of the agency was turned over to the wituess by 
Merrill, tlie superintendent of agencies. The written agreement 
under which Montgomery became the gênerai agent of the iEtna 
Life Insurance Company was fuU, clear, and spécifie, botli as to his 
duties and powers, and as to how he was to be compensated for his 
services. By the spécifie tenns of that agreement, the said Com- 
pany was "to allow and pay said party of the second part for his serv- 
ices, and the services of such agents as he may employ, commissions, 
as f oUows : Seven per cent, of premiums paid and reported on single- 
payment policies. Forty-flve per cent, of premiums paid and reported 
the first year on nonparticipating, renewable term policies, and upon 
other policies requiring less than twenty annual payments. Fifty 
per cent, of the premiums paid and reported the first year on other 
policies. Five per cent, of the premiums paid the second and subsé- 
quent years on aU policies, including those existing in said territory, 
and belonging to the Détroit agency." This covered the whole sub- 
ject of compensation, and the aggregate of allowances constituted 
his entife compensation for his exclusive services to the company as 
its gênerai agent. ïhis agreement, though signed for the company 
at Hartford, where its gênerai office was located, was not signed by 
or delivered to Montgomery until March 16, 1896, when the business 
was turned over to him at Détroit. It contains no représentations 
or guaranty as to the amount of renewals payable at the Détroit 
agency. Whatever colloquies may hâve occurred between the parties 
prior to that time must be regarded as merged in the deliberate con- 
tract evidenced hj the written engagement into which they hâve en- 
tered. The contract between the parties is particularly free from 
ambiguity in respect to any of its terms. The conclusive presump- 
tion is that the whole of the engagement, as the parties understood 
it, was reduced to writing, and that the absence of any provision in 
respect of the amount of renewals upon the books of the agency which 
Montgomery was about to take was in conséquence of a détermina- 
tion that any statement occurring in the course of the negotiations 
in regard to such renewals should not amount to a guaranty or term 
or condition of the final engagement. Paroi évidence was therefore 
not admissible to contradict, vary, or add to the terms of the written 
agreement, or to establish a collatéral guaranty as to the amount of 
such renewals. Keid v. Glass Co., 54 U. S. Àpp. «19, 29 C. C. A. 
110, 85 Fed. 193; De Witt v. Berry, 134 U. S. 306, 10 Sup. Ct. 
536; Seitz v. Machine Co., 141 U. S. 510. 12 Sup. Ct. 46; McAleer v. 
U. S., 150 U. S. 424, 14 Sup. Ct. 160. Montgomery did not sign this 
agreement for some days after it was signed for the company at Hart- 
ford. Every colloquium between Montgomery and the vice président, 
or Merrill, the superintendent of agencies, occurring either at Hart- 
ford or Détroit, prior to the time when the engagement went into 
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effect, is conclusively presumed to be merged in the written contract. 
3. The ûext item in the set-off is for salar-y for services rendered 
in excess of the contract, at |150 per month, aggregating |2,520. 
The fifth, sixth, seventh, and eleventh assignments of error relate 
to évidence tending to establish this set-off, which was oiîered and 
excluded upon objection of plaintifl below. The évidence offered and 
excluded was intended to show that at the time the office and busi- 
ness of the agency was turned over to him at Détroit by Merrill, the 
superintendent of agencies, the latter instructed Lhn to designate 
himself on ail his stationery as "gênerai manager," and that he had 
obeyed this direction. Montgomery also offered to prove that from 
that time he had not only discharged the duties of a gênerai ag(»nt, 
but those of a gênerai manager, and that the duties of a gênerai 
manager include services which are not included within the duties of 
a gênerai agent, and that he had performed the duties of snch gênerai 
manager, which were in excess of his duties under the written con- 
tract as général agent. There was no ofler to prove any spécifie 
things done in conséquence df this charge in the style of his office, but 
only an otfer to prove that "the duties, among insurance men, of a 
manager of a state office," are différent from those incident to the 
place of a "gênerai agent." There was no offer to prove that any 
additional compensation was agreed to be paid, or that Montgomery 
ever at any time, until discharged from the services of the défendant 
in error, indicated any purpose to claim extra compensation for any 
possible extra services involved by this change in the désignation and 
duties of his oflace. The right to recover for any extra service ren- 
dered by him must therefore dépend whoUy upon an implied contract 
to pay him, in addition to his compensation as gênerai agent, the 
reasonable value of any additional services rendered by him as gên- 
erai manager. The excluded évidence, at most, only tended to estab- 
lish that the désignation of the position had been changed from that 
of "gênerai agent" to that of "gênerai manager," and that this change 
involved the rendition of certain services not incident to the place 
of a gênerai agent. There was no offer to prove any agreement that 
Montgomery's compensation should be increased or in any way aflect- 
ed by the supposed imposition of duties not contemplated under the 
existing written contract. That contract obligated Montgomery 
"to dévote his entire time and energy to the business of the Com- 
pany," and that he would not "engage in, nor give any time to, any 
other business whatever." The same contract required him to "con- 
duct the business in ail respects in accordance with the instructions" 
of the company. His compensation for this dévotion of his "entire 
time and energy" to the business of the company was to consist in 
commissions upon premiums collected upon the business of the com- 
pany within his territory. Under sucli circumstances, if the com- 
pany should deem it advantageous that he should be designated as 
its "gênerai manager" within the territory embraced within his gên- 
erai agency, would there arise by implication any contract to pay 
him additional compensation, even if this changed désignation in- 
volved the rendition of services additional to those he was bound to 
render as its "gênerai ageût"? The gênerai rule by which a promise 
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to pay for services is implied from the circumstances of the case does 
not assist the plaintifE in error; for an implied coutract to pay for 
services renderc^ only arises when tliey are rendered "imder circum- 
stances authorizing an expectation of compensation therefor, or the 
inference that thcv would not otlierwise luive been rendered." JIc- 
Cartliy v. Maror, etc., 90 îs. Y. 1-8; (îriffin v. ToKcr, 11 Weud. 20!). 
Nothing is more évident than tliat Montgomerj expecred no extra 
compensation by reasou of this change in the tithî of his position, 
even though it involved the rendition of some ser\i<-e wlùcii might 
not hâve devolved upon him otherwise. Month after nionth for a 
period of a year and a haif lie rendered his monthly account of 
premiunis, and dediicted therefrom the commissions allowed him ac- 
cording to the written contrutt, and made no chiiin for any other or 
additional compensation. The présentation of liis claJni only after 
he had been discharged is very cogent évidence tliat it was a mère 
afterthought. This rendition of monthly accounts, and dejjosit of 
the balance so shown dne to the company, is in the nature of an ac- 
count stated, which. thongh snbject to impeachmeut for fraud or 
mistake, is prima facie évidence against the partv rendering them 
of great weight. Oil Co. v. Van Etten, 107 U. S. :m, 1 Sup. Ot. 178; 
Wiggins V. Burkham, 10 Wall. 120; l'ray v. U. H.. 10(1 U. H. 501. 1 
Sup. et. 483;- Mc<'arthv v. Mavor, etc.. ik X. Y. 1-8; Fertilizer Co. 
V. Hartog, 29 C. C. A. '.56, 8.5 Fed. 150: lîartlett v. Kailwav (^o.. 82 
Mich. G58. 46 X. W. 1084; Cicotte v. Wavne Oo., 50 Miclu 500, 26 
X. W. 686; vSchurr v. Savigny, 85 IMich. 144, 48 X. V*^ 547; Sidway 
T. Commissioners, 120 111. 406, 11 N. E. 852. Xo évidence tending 
to rebut the implications arising from this course of dealing between 
the parties appears in the évidence received or that rejected. With- 
'Out passing upon the question as to vvhether Merrill was authorized 
to make a new coutract or vary that which had been made, or wheth- 
er the évidence offered and rejected in lespect to this item was tech- 
nically admissible, we are of opinion that, if ail tlie évidence exclnded 
had been admitted, no case would hâve been made requiring the sub- 
' mission to a jury of the question as to whether there was an implied 
agreement to i)ay for the services which are the subject of the set- 
off now under considération. The error in excluding the évidence, 
if error it was. was therefore harmless. 

3. The next item in the set-off is for .1.1,166.00 advanced from time 
to time to agents. The detailed bill of particulars filed by the plain- 
tiffs in error shows that thèse advances began in January, 1886, and 
were continued through each month until the termination of his con- 
tract. After proving that advances had been made to subagents, 
Montgomery was asked, as a witness, to state what his purpose was 
in making sucîh advances. Objection was made to tliis évidence as in- 
compétent. Thereupon there occurred the following colloquy be- 
iween the court and couusel for plaintiii's in error: 

"Mr. Baker: I waut to pi-ove the facts. I want to get the record in shapo 
so that thèse légal (inestions oan be considerod together. Aud what I waiit to 
prove is that, in ordev to get etticient work from agents, it is ueeessar.v, ad- 
vlsable, and proper to make advances to Ihem. Court: Is tiie right to employ 
them given by the eontracf.' Mr. Baker: Tes, as we understaiid it. We de- 
.sire to show imder that coutract that ilr. Jlontgomery oniployed a large num- 
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ber of subagents, and that he raade advances to them in order to keep tbem 
Ht work, and that tbe time that they terniinated this contract bis advances 
amounted to $3,550. In addition to wbat tbe contract provided for, we will 
show that it is customarj', in condueting the insurance business, for gênerai 
State agents, lilce Mr. Montgomery, to niake tbese advances; that it is nsual 
in the "ousiness. We désire to show, in addition to that, the comijany, after 
the termination of the contract, got tbe beuefit of that money, and realized 
on this very business tbat lie started and built up for them, and insists npon 
haviug the earnings from it. And I désire to prove thèse advances were 
made witb tbe knowledge of the coinpany; that it is tbe usual couise of busi- 
ness, and it is impossible for us to realize on them, and they are realizing on 
them. Court: I will bave to exclude tbat. It is admitted, is it not, this 
account is substantially correct? Mr. Baiier: They seek to recover upon bis 
statenients of the moneys he bad received, and tbere is no doubt those ac- 
counts, as far as they go, are ail right, but that is not ail the case. Tbere are 
thèse matters that arise because of the suddeu and unexpected termination 
of tbe contract. Court: I am forced to take another view of that, I am 
sorry to say. I cannot interpret the contract as you do, and, if I understand 
your position correctly, tbat terminâtes your défense, under the rulings of tbe 
court? Mr. Baker: Of course, I ofCer to prove another item of clerk bire, 
whicb is covered by your honor's ruling in regard to the set-off. Court: 
Gentlemen of the jwy, under tbe instruction of tbe court you will returu a 
verdict in favor of tbe plaintifC for $6,000. Mr. Baker: I will note an ex- 
ception to that instruction." 

We cannot regard Mr. Baker's expression of a "wish to show" or 
"désire to prove" tlie matters stated by liiin as a proper mode of ob- 
taining a ruling, as to the competency or incompetency of the évi- 
dence he wished to make. Proper questions calculated to elicit the 
évidence desired should hâve been propounded, and, if objected to, a 
ruling thus obtained. This should hâve been followed vi'ith a dis- 
tinct offer to prove spécifie facts, etc. This was not done. Waiving 
this, we are of opinion that there was no error in the ruling that un- 
der the contract such "advances" made by Montgomery to his agents 
were advances made at his own risk, and were wholly unauthorized 
by the contract. While the contract obligated Montgomery "to 
employ a sufiicient number of agents to canvass the territory named, 
and to see that the company is represented therein by efficient, active 
agents," yet the same contract provided that the commissions allowed ' 
to Montgomery were "for Ms services and the services of such agents 
as he may employ." The moneys so advanced to thèse agents so 
employed by Montgomery were "advances"; that is, the sunis so ad- 
vanced were to be accounted for ont of future commissions earned by 
them. It is tpo plain for discussion that the company was not re- 
sponsible to Montgomery if he failed to recover such advances. The 
suggestion that the business thus built up would ultimately be béné- 
ficiai to the company is of no force. The contract provides that, if 
the agency should terminate during the first five years, the company 
should be under no obligation to pay anything further to the agent 
than the commissions earned up to date of its termination. If it 
should continue longer than flve years, the same agreement pro vides 
for certain payments to the agent upon its termination. The con- 
tract was terminated before flve years, and, by the express terms of 
the contract, notliing was to be paid as a conséquence of any interest 
in the business resulting from the labors or expenditures of the 
agent. But this item is subject to the same objections whicb applied 
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to the item for extra services; tliat is, tlie claiin was never made 
until after tlie agent was dischai'sed. The advances were made in 
small sums from month to montb, and if tliey were made for the 
Company, and ont of its funds, and in expectation that crédit would 
be given for thein as legitimate expenses allowable under the con- 
tract, they should hâve been reported. 
4. Section 7365, 3 How. Ann. St., provides as foUows: 

"If there be several défendants tlie deinand set-ofl! must Ijc due to ail of 
t.hem, jointly, except wliere other provision is expressly made by law; pro- 
vided, that in actions upon a note or other contract for the payment of mouey 
against several défendants, any one of wlioni is principal, and tlie otliers stire- 
ties therein, any claiui upon contract in favor of the ])riueipal défendant, and 
against the plaintifC or any former holder of tlie note wlio transferred the 
same after due. or other contract, may be allowed as a set-off by the principal 
or any other défendant." 

The court construed this statute as excluding the entire set-off of 
the défendants below, upon the gronnd that this was not an action 
"upon a note or other contract for the payment of money," but upon 
an iudemnity bond, and that a set-ofl due to W. B. Montgonierj-, as 
the principal in the bond, was not a set-ofî due to ail of the défendants, 
and therefore not a proper subject of set-off under the statutes of 
Michigan. We are not prepared to agrée with the learned judge in 
this construction, though we find it unnecessary to décide the ques- 
tion. Irrespective of tlie ruling in this regard, the instruction to find 
for the plaintiff below was correct, for the reasons we hâve already 
stated. The error, if it be one, in also basing that instruction upon 
the inadmissibility of any set-off due to W. B. Montgomery, Vvas liarm- 
less. The last item in the set-off account stands upon a somewhat 
différent ground. That item is for |350, clerk hire paid by Mont- 
gomery "at the spécial request of the plaintiff," according to the 
amended bill of particulars. This bill of particulars shows that this 
sum was paid out in monthly installinents of |50 each month for a 
period of seven months. At the conclusion of the coUoquium between 
the court and Mr. Baker, coiinsel for défendants below, touching his 
offer to make certain proof in respect to the item for advances to 
agents, which has been set out above, Mr. Baker said, "Of course, I 
offer to prove another item of clerk hire, which is covered by your 
honor's ruling in respect to the set-oft'." To this the court seems to 
hâve made no direct reply. No other référence to this item of the 
set-off occurs in the bill of exceptions. The error assigned is the 
flfteenth, and is founded upon the gênerai ruling that a set-ofl due to 
one of the défendants only was inadmissible. Treating this item 
as exclucled wholly upon the ground that the set-off was due only 
to W. B. Montgomery, the ruling was harmless. The recovery was 
only for |6,000, the full amount of the bond. The balance due from 
W. B. Montgomery, if credited by this item of f3â0. was not less than 
|6,100. No harm, therefore, resulted; for the judgment was for no 
more than was recoverable, if this item had been allowed as a crédit. 
The result, upon the whole case, is that no harmful error occurred in 
respect to any part of the défense, and the judgment is therefore 
afflrmed. 
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In re MoLAM. 

(District Court, D. Vermont. December 1, 1899.) 

No. 103. 

1. BANKRnPTCY — Arbitration of CoNTKOvERsras— Finding. 

l'nder Bankr. Act 1898, § 2C>c, providing for arbitration of controversies 
arising in the settlement of bankrupts' estâtes, and declaring that the 
written findlng of the arbitrators "may be filed in court auj shall bave 
like force and effeet as the verdict of a jury," such finding, when so flled, 
is subject to be set aside or adjudged upon by the court in like manner 
as a Yerdiet would be. 

2. Same— Choicb op Akbitiîators. 

Under the provision of the same section that "three arbitrators shall be 
chosen by mutual consent, or one by the trustée, one by the otUer party 
to the controversy, and tlie third by tlie two so chosen," it is an iiTegu- 
larity it one of the arbitrators is selected by the trustée, one by the other 
party, and the third agreed upon by the two contending parties. 

8. Same — Fraudulent Conveïancbs — Intenï op Grantor. 

Where an insolvent debtor, a few days before flling liis pétition in bank- 
ruptcy, gave a mortgage to one of bis creditors, which covered ail of his 
property which then remained available for gênerai creditors, and the 
trustée in bankniptcy and the mortgagee submitted the validity of the mort- 
gage to arbitrators, who found that the bankrupt did not give the mort- 
gage "with the Intent and puipose on his part to hinder, delay, or defraud 
his creditors, or any of them." held, that the flnding must be set aside; 
for the necessary effeet of the mortgage was to prêter tliat creditor and 
to hinder and defraud the others, and it inust be presumed that it was 
glven with that intent and purpose. 

In Bankruptcy. 

Bâtes, May & Simonds, for mortgagee. 

WHEELER, District Judge. The pétition appears to bave been 
sworn to March 24, 1899, and to bave been âled Marcb 27tli, with 
schedules which show unsecured debts amounting to |7,227.68, se- 
cured debts amounting to 13,583.13, one of which, $225, was attempt- 
ed to be secured by mortgage dated March 7, 1899, on a pair of herses, 
and another of f 1,274 by mortgage dated March 16, 1899, on a stock 
of goods subject to prior mortgage; the value of the security being 
set down at $1,000. This last mortgage appears to bave covered 
everything then aA^ailable for gênerai creditors. The mortgagee and 
trustée hâve submitted the validity of this mortgage to three arbi- 
trators, one selected by the mortgagee, one by the trustée, and one 
agreed upon by both, wbo bave found tiiat, "in the exécution and de- 
livery of said mortgage, the said bankrupt did not do it with the in- 
tent and purpose on his part to hinder, delay, or defraud his creditors, 
or any of them"; and this flnding is submitted to the court. Such 
flnding, under section 26c of the bankrupt law, "shall bave like force 
and effeet as the verdict of a jury." Tbus, it is subject to be set aside 
or adjudged upon by the court as a verdict would be. By that sec- 
tion the three arbitrators are to be mutually chosen, or one by one 
party, one by the other party, and the third by the two arbitrators 
so chosen, or, on their failure, by the court. Hère neither course was 
followed. The three were not mutually chosen, nor was the third 



IN RE CONHAIM. 923 

chosen by the two or by the court; nor was this done "pursuant to 
the direction of the court," as that section also requires. And the 
trustée must hâve failed to submit the creditors' case, or the arbi- 
trators must, apparently, hâve mistaken the law applicable. Froin 
the words of the flnding, and the brief of counsel for the mortgagee, 
the latter seems most probable. The provisions of section 67 of this 
act are contrasted with those of the former act (Rev. St. § 5128), as 
more favorable in this respect. That act avoided a conveyance made 
within four months "with a view to give a préférence" to a person 
"having reasonable cause to believe" the bankrupt to be insolvent, and 
that the conveyance vt'as being made in fraud of the act. The latter 
act avoids such conveyances by the bankrupt "with the intent and 
pui'pose on his part to hinder, delay, or defraud his creditors, or any 
of them." A conveyance to one créditer of what would otlierwise, 
under the provisions of the act, go to ail, would hinder and defraud 
the others, and amounts to a préférence, contrary to the purpose of 
the act, as much as if the word "préférence" had been used in this 
act, as it was in the fonner. This provision of the latter act is more 
prohibitive than that of the former, for no reasonable cause of belief 
of insolvency and fraud on the act, by the person receiving the préfér- 
ence, is necessary to avoid it. The purpose and intent of the bank- 
rupt only is looked at, and, if contrary to the act, is sufflcient. 

The question seems to hâve been considered as if it arose at 
common law, or under statutes of fraudulent conveyances, where 
securing any creditor is allowable, and not as arising under a bank- 
rupt law, where any intended préférence among creditors is forbid- 
den and avoided. Such a mortgage of the last available property 
within eight days of flling a voluntary pétition and schedules could 
hâve no other effect than to give a préférence to that creditor over 
others existing. to many times the amount of the debt intended to 
be secured, and of the property to secure it. The intent in giving 
the mortgage is to be taken to hâve been that it should hâve its ob- 
vions effect. This could not be met by showing failure to sum up the 
effect in détails. Such a flnding should not be allowed to stand. 
The resuit heightens the irregularity. Finding set aside. 



In re CONHAIM. 

(District Court, D. Washington, N. D. November 28, 1899.) 

Bankruptcy— Phbfetîences— Payment dp Monet. 

Payment of a debt in iconey is a transfer of property, witliin tlie purview 
of Banlcr. Act, § 60a, providing tliat a debtor sliall be deemed to hâve given 
a préférence, if, being insolvent, he bas made a transfer of any of his 
property, and the effect of the enforoement of such transfer will be to en- 
able one of his creditors to obtain a greater percentage of his debt than 
other creditors of the same class. 

Same— Proof by Preferrbd Ckedttob— Kkowledge of Creditor. 

Under Banlir. Act 1898, § 57g, providing that "the daims of creditors 
who hâve received préférences shall not be allowed uuless such creditors 
shall surrender their préférences," it Is immaterial that the creditor did not 
know, ov hâve cause to believe, that the debtor was insolvent or that he 
was receiving a préférence, if such was actually the fact. This provision 
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Is not limited or, modifled by the distinct provision of section 60b, tLat 
préférences sball be voidable bj' the trustée if the creditor "had reasonable 
cause to beliere that It was intendéd to glve a préférence." 

S. SaMB — SURRESDEB Oï' PkEFERENCB. 

Wliere a creditor, holding four promissory notes of his insolvent debtor, 
received several payments on accouuti ail withiu four months before the 
debtor was adjudged bankrupt, and so applied the payments as to extin- 
guish two of tlie notes, partly sallsfy the.tbird, and leave the fourth wholly 
unpaid, licU, that he could not prove the fourth note in the character of 
an unpreferred creditor, but miist surrender ail the payments received, as 
a condition upon being allowed to prove any claim against the estate. 

In Bankruptçy. On question certifled by référée in bankruptcy. 

Brady & Gay, for trustée in bankruptcy. 
Piles, Donworth & Howe, for proving creditor. 

HANFOKD, District Judge. TMs is a case of yoluntary bank- 
ruptcy, in which the référée bas certifled to tbe court for décision a 
question as to the right of the Washington National Bank to prove 
against the bankrupt estate, and bave allovved, debts due to the bank 
upon two promissory notes, one of which bas been partially paid. 
ïhe trustée contends that the daim of the bank as to both of said 
promissory notes should be rejected, uniess the bank will surrender 
the amounts of the several payments made by the bankrupt on ac- 
count of his indebtedness to said bank. The facts of the case are 
as f ollows : On January 1, 1899, the bank held four promissory notes 
given by the bankrupt for loans made to him by the bauk. Between 
January 1 and February 20, 1899, the bankrupt made several pay- 
ments to the bank on account of his indebtedness on said notes, 
amounting in the aggregate to $3,150; the last payment being on the 
14th day of February. The pétition to be ^.djudged a bankrupt was 
filed in this court on the 20th day of February, 1899. The payments 
when made were not applied on ail of the four promissory notes, but 
were so applied as to extinguish two of them, and the surplus was ail 
applied on one of the notes now held by the bank, leaving a small 
balance unpaid; and the fourth note, amounting to |1,500, with 
accrued interest, cemains wholly unpaid. At the time the payments 
were made the bankrupt was in tact insolvent, but there is no évi- 
dence tending to prove that the offlcers of the bank had any reason to 
suppose that he was in that condition, or that they were receiving a 
préférence over other creditors. 

Section 57g of the bankruptcy act provides that "the daims of 
creditors who bave received préférences shall not be allowed, uniess 
such creditors shall surrender their préférences." The attempt is 
made to avoid the objection to allowance of this daim by insisting 
that the bank bas not received a préférence, and in the argument 
there is an attempt to draw a distinction between préférences given 
and préférences received; that is to say, when an insolvent debtor 
disposes of his property so as to benefit one creditor, and knows th;ir 
his other creditors must suffer aloss, the beneflt so given is, as to the 
debtor, a préférence, but, if the creditor who receives it does not hai)- 
pen to know that he is gaining an advantage over other creditois of 
the same debtor, then, as to him, there is no préférence. Tliis ;;;>- 
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pears to me to be, in truth, a hairsplitting argument. It seems to 
me that, when a préférence is given, tliere is necesaarily a préférence 
received. ïhe word ''prefeicnce," as used in tlie baukruptcy act, 
must be given its usual and ordinary définition ; and it means exactly 
the same tbing, whether connected with tbe word "given," or with 
the word "received." Tbis section of tbe act was not intended to 
impose a penalty, but merely to give creditors wbo received pref(»r- 
ences options to keep what tbey bave received, and take no dividends 
from tbe estate, or to surrender tlieir préférences, and share equaîly 
witb otber creditors in tbe gênerai distribution. It is tbe beueflt or 
advantage wbicb one creditor obtains over others, and not the pur- 
pose or intent of the parties, wliicb détermines the effect. Section 
60b provides that in cases of préférences received within four montbs 
before tbe flling of a pétition, or after tbe filing, with reasonable 
cause to believe that it was intended tbereby to give a préférence, 
such payment or transfer of property sball be voidable by the trustée, 
and be may recover tbe property or its value. Tbis is a distinct pro- 
vision of the law, and, in my opinion, it does not control the inter-pre- 
tation of section o7g. The law wbicb does govern is found in section 
60a, which provides that a préférence shall be deemed to hâve been 
given wben an insolvent person sball bave made a transfer of liis 
property, and the effect of such transfer will be to enable any one of 
bis creditors to obtain a greater percentage of bis debts than any 
other of such creditors of tbe same class. Referring to the flrst sec- 
tion of the act, we flnd that a définition is given to the word "trans- 
fer," giving it a compreliensive meaning, including a payment. Bo it 
is made clear by the express terms of the statute that in making pay- 
ments to the Washington National Bank after the petitioner had be- 
come insolvent, and leaving other creditors unpaid, tbe case was 
brought within the purview of section o7g; and the bank is therefore 
required to elect whether to account to the trustée for tbe |3,150 re- 
ceived in payment, and stand upon a plane of equality with other un- 
secured creditors, or to retain said amount in lieu of any dividends 
wbicb it would otherwise be entitled to receive from the estate. 

Tbe argument that the bank may assume the position of an un- 
preferred creditor as to the .$1,500 i>roniissory note, and retain the 
payments which were applied on the other notes, is, in my opinion, 
contrary to tbe spirit and letter of the statute. Tbe prohibition con- 
tained in section 57g is not limited by tbe terms of tbe section to 
the particular debt or chose in action on account of which a préfér- 
ence bas been received, but it refers to creditors who bave received 
préférences, and provides that the claim of such creditors shall not 
be allowed, unless tbey shall surrender the préférences received. In 
tbe very excellent treatise by Mr. Frank O. Loveland, tbe following 
commentary is made upon tbis section of the statute: 

"The langiiage of this provision is much broador than tliat contained in the 
former bankrapt acts. TJnder the act of ]8G7 such creditors were prohibited 
from provins only 'the debt or elaim ou account of wliich the préférence' 
was made. Under that provision the court held that where a creditor had two 
ilisconnected debts, and had received a fraudnleut préférence as to one only, 
he uiight prove the other, and receive dividends upon it. It may be doubted, 
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howGTPr, ander the présent statute, if a credltor who has recelved a préférence 
can piove any claim untll he has surrendered hls préférence." Loveland, Bankr. 
p. 2r,7, 

Let an order be entered disallowing the entire daim of the Wash- 
ington National Bank as to both of the promissory notes mentioned, 
aniess said bank shall elect to surrender to the trustée the entire 
amount of payments which it has received, and présent a new ciaira 
for the amount which the bankrupt owed on the Ist day of January, 
1899. 



In re BURRUS. 

(District Court, W. D. Virginia. December 1, 1899.) 

1 Banktittptcy- -CosTS— Fbk of Attohnet of Voluntakt Bankrupt. 

Bankr. Aet 1808, § 64b, cl. 3, giving prlority of payment ont «f bank- 
mpts' estâtes to "one reasonable attorney'B fee to the bankrupt In volun- 
tary cases, as the court may allow," vests solely In the Sound discrétion 
of the court the amount to be allowed in the circumstances of each case. 
There can be no flxed fee for ail cases, but tlie ehaiacter and condition 
of the estate, the orders necessary to be secured for its protection, and the 
corresponciing amount of time and attention required of the attorney, are 
nll matters to be considered by the court in determining what is a "rea- 
sonable" amount in the circumstances. 

Si Same. 

Where It appears that the attorney of a roluntary bankrupt, In addition 
to preparing the pétition and schedules, was actively engaged for several 
days in three différent cilles in endeavoring to procure injunctions to re- 
strain attaching creditors from selling property of the estate, and that, 
after the adjudication, he appeared four Urnes before the référée and at 
creditors' meetings, and had entire charge of the bankrupt's Interests, 
held that, in addition to his traveling ex penses and actual disbursements. 
he should be allowed a fee of $200, to be paid out of the estate. 

S. Bame— -DisaoLUTioN of Liens. 

Under Banlcr. Act 1898, 8 67c, cl. 1, provlding for the dissolution of liens 
obtained in any suit or proceeding begun against a person wlthin four 
mouths before the filing of a pétition in baukruptcy by or against him, 
"If it appears that sald lien was obtained and permitted while the défend- 
ant was Insolvent, and that Its existence and enforcement will work a 
préférence," It Is not necessary to the dissolution of an attachment levied 
within such time that the credltor should ha\'e known, or had reasonable 
cause to believe, that the debtor was insolvent, nor tliat the lien sliould 
hâve been songht and permitted In fraud of the act, nor that the debtor 
should hâve Intended a préférence. 

1 Same— "Obtainino AND Pkrmittinq" Lien. 

Under the above section the attaching credltor "obtalns" hls lien when 
proceedings instituted by him resuit in Its attaching to an Insolvent's es- 
tate in such a manner as to work a préférence; and the debtor "permits" 
It when he allows a state of facts to exist rendering such lien possible, 
and cannot or does not tn good faith resist It 

In Bankruptcy. 

Geo. K. Anderson, for bankrupt. 
Chas. S. Dice, for creditors. 

JACKSON, District Judge. The certîflcates of eyidence by the 
référée in this case présent two points for review, to wit: First, 
the amoiint allowed as attorney's fee to George K. Anderson, attor- 
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ney for the voluntary bankrupt; and, second, whether certain at- 
taclunent liens obtained upon the property of the bankrupt within 
four months prior to the âling of the pétition are dissolved by the 
adjudication. It appears from the certiûcate of évidence before 
tlie référée that at the time of the flling of the pétition several at- 
tachments had been saed out and levied by varions creditors of the 
bankrupt upon certain of his personal property, consisting of a 
stock of goods, and that the same was about to be sold under 
said attachmeuts; that the attorney for the bankrupt, George K. 
Anderson, in addition to preparing the pétition and scliedules herein, 
was actively engaged for several days at Lewisburg, Cliarleston, and 
Parkersburg, W. Va., in an endeavor to secure injunction and re- 
straining orders against said several attaching creditors from the 
further proceedings aud sale of the bankrupt's property under said 
attachments ; that the bankruijt resided at Clifton Forge, Va., but 
carried on a mercantile business in Greenbrier county, Vi. Va. ; that 
said Anderson, as attorney, has also appeared before the référée and 
at creditors' meetings in Lewisburg four times, and that he has had 
complète charge of the bankrupt's interest from the inception of 
the case. By an order of the référée, made on December 19, 1898, 
said Anderson was allowed the sum of .f 45.45 for traveling expenses, 
telegrams, clerk's charges, etc., actually incurred and paid by him 
in securing the restraining orders mentioned. This sum the trus- 
tée was directed by the référée to repay him out of the funds in his 
hands. For his services rendered and to be rendered the bankrupt 
in this proceeding he has asked to be allowed, and has duly proven 
before the référée, $250, to be allowed and paid him out of the es- 
tate in the hands of the trustée as a claim having priority under 
section 64b, cl. 3. The référée, by an order, allowed said attorney, 
in addition to the sum of |45.45 previously allowed and paid him for 
expenses incurred, the sum of flOO, and rejected his claim in excess 
thereof. 

The only provision of the bankruptcy act regulating the amount to 
be allowed and paid out of the estate as an attorney's fee in cases 
of voluntary bankruptcy is found in section 64b, which provides for 
one "reasonable fee," irrespective of the number of attorneys em- 
ployed. This section evidently intended to and does vest solely 
in the sound discrétion of the court the amount to be allowed under 
the circumstances of each case; and the character of the estate, its 
condition at the time of the adjudication, the injunctions or restrain- 
ing orders necessary to be secured for its protection, and the corre- 
sponding amount of time and care required of the petitioner's attor- 
ney, are ail matters to be considered by the court in arriving at the 
amount "reasonable" under the circumstances. Necessarily, there- 
fore, there can be no fixed and determinate fee for ail cases, nor will 
the amount allowed in this case establish a rule for subséquent cases 
in this court, but from a careful considération of the évidence cer- 
tifled by the référée herein the court deems .$200, in addition to the 
$45.45 already allowed and paid for expenses incurred, a reasonable 
fee, and the order of the référée will be modifled accordingly. 
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The remaining point certifled for the review by the court is wlietlier 
certain attachment liens obtained upon the stock of goods of the 
bankrupt witliin four months of the iiling of the pétition herein by 
H. 0. Bare and A. M. Buster are dissolved by the adjudication. Said 
attachments were sued ont and levied upon the stock of goods on 
July 30, 1898, and the pétition was filed September 23, 1898. It 
clearly appears from the évidence certifled that at the time of the 
suing out of thèse attachments the bankrupt was insolvent, and it 
is conceded that their enforcement would work a préférence. Upon 
this state of facts section 67c, cl. 1, is conclusive. It provides that 
ail liens created by-for obtained in or pursuant to any suit or pro- 
ceeding, including an attachment which was begun against a per- 
son within four months of the filing of a pétition in bankruptcy by 
or against Mm, shall be dissolved by the adjudication of such per- 
son to be a bankrupt, if "it appears that said lien was obtained and 
permitted while the défendant was insolvent, and that its existence 
and enforcement will work a préférence." Knowledge of the insol- 
vency, or reasonable cause for belief of the insolvency, is not neces- 
sary under this clause, as it is under section 67c, cl. 2, nor for such 
lien to hâve been sought and permitted in fraud of the bankruptcy 
act, as under clause 3. Ail that is required for such lien to be dis- 
solved is that the suit or proceeding was begun within four months 
of the filing of the pétition, and while the défendant was insolvent, 
and that its enforcement will work a préférence. The intent on the 
part of the bankrupt to allow a préférence to be obtained, or his 
collusion and participation to that end, is not, by clause 1, a requisite 
to the ipso facto dissolution of the lien. Unlike the bankruptcy act 
of 1867, the présent act does not require intent to pre*" - as an élé- 
ment, even under clause 3 of section 3, deflning the third act of bank- 
ruptcy to be "suffering or permitting, while insolvent, any creditor 
to obtain a préférence," and not causing it to be vacated or dis- 
charged at least flve days before a sale. Under section 67 the lan- 
guage is, "obtained and permitted," aùd the creditor "obtains" his 
lien when proceedings instituted by him resuit in its attaching to an 
insolvent's estate in such a manner as to work a préférence, and 
the debtor "permits" it when he allows a state of facts to exist ren- 
dering such lien possible, and cannot or does not in good faith resist 
it. In re Arnold, 1 Xat. Bankr. N. 334, 94 Fed. 1001; In re Col- 
lins, 1 Nat. Bankr. N. 290. In the présent case it is not neces- 
sary to consider section 67f, which seemingly renders ail liens ob- 
tained within four months prior to the filing the pétition nuU and 
void upon the adjudication without any of the provisos found in sec- 
tion 67b, further than to note that its apparent inconsistency with 
the preceding sections has been explained by the interprétation 
placed upon it by several of the district courts, viz. that it applied 
only to involuntary cases. It foUows from the above that the ruling 
of the référée that the attachment liens of H. C. Bare and A. M. 
Buster are dissolved by the adjudication herein is approved and con- 
firmed. 
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In re EMSLIE et al. 

(District Court, S. D. New York. Deneraber 2. 1899.) 

BANKRUPTcy — Dissolution op Liens — Mrchanic's Lien. 

Where, under the laws of tlie state, a mecliaiiic's lien attacbes only 
from tlie date of flUng in the office of tlie county clerli a notice clainiing 
such lien, and not from the doing of the worlî ;tsclf, a lien so ac(iuired will 
be dissolved by the adjudication of tlie insolvent debtor as a banlirupt 
within four months thereafter, under IJaiil^r. Act 1898, § G"f, providing 
for the dissolution of liens "obtained through légal proeeedings." 

In Bankruptcy. On review of décision of référée in banlcruptcy. 

Ormsbee & Kehl, for lien créditer. 

T. V. W. Anthony, for trustée in bankruptcy, 

BROWN, District Judge. The question bas been certified whether 
a mechanic's lien for labor and materials used in the construction of 
a house, is dissolved under section 67f by a pétition filed within less 
than four months thereafter. The bankrupts had a g-eneral contract 
for the building of the house for the owner. Elliott made a subcon- 
tract with the original contractors to furnish certain material and 
labor, which were afterwards supplied pursuant to the original con- 
tract, amounting to $270. Emslie & Bon afterwards failed and on 
April 29, 1899, made an assignment for the benefit of their cred- 
itors. On May 12th Elliott flled in the county clerk's ofRce a claim 
of lien in conformity with the statutory requirements, and on May 
29, 1899, a pétition was flled by the creditors of Emslie & Hon to bave 
them adjudged bankrupt, and on August lôth they were so adjudged. 
Numerous other claims of lien it is said are in the same situation 
with that of Elliott, and if yalid, they will absorb ail of Emslie & 
Son's interest în their contract with the owner, and the monaj-s due 
thereon. 

Under the présent mechanic's lien law of this state (cliapter 418, 
Laws 1897) no lien seems to exist for such contract work and ma- 
terials, except from the time of filing a notice claiming such a lien. 
Upon this ground, the claim of lien was disallowed by the référée, 
inasmuch as it was acquired by the flling of the notice of claim in 
the county clerk's office in pursuance of the statute's provisions; 
and this was held to be a légal proceeding and therefore annulled 
under section 67f by a pétition flled within four months thereafter. 

The only case cited under the présent act that bears upon the 
question, is In re Kerby-Denis Co. (D. G.) 94 Fed. 818, afflrmed in 
36 G. C. A. 677, 95 Fed. 116, in which a mechanic's lien under the 
statute of Michigan was held not to be made void under section f;7f. 
Thèse décisions, however, rested upon the express ground that the 
lien was not acquired by the flling of notice, but was created by the 
statute itself from the moment the work was done or materials fur- 
nished and existed independently of the notice; and that the re- 
quirement of filing the notice was merely a condition subséquent 
to prevent the lien from being lost. A décision essentially the same 
was made by Woodruff, J., in the case of In re Dey, 9 lîlatchf. 2S5, 
Fed. Cas. N'o. 3,871, in référence to the statute of New Jersey, under 
97 P.— 59 



930 97 FEDERAL REPORTER. 

the bankruptcy act of 1867, reversing a décision below giving a dif- 
férent construction to tlie mechanic's lien law of that state. 

Tlie language of the présent statute of New York seems to leave 
no doubt that the lien in this case does not arise upon doing the 
work or f urnishing material, but only upon âling the notice of claim 
in conformity with the provisions of the statute, and it is only 
through this prcceeding that the lien is created. It is the lodging 
of this claim under the statute that binds the property, just as the 
issuing of an exécution to the sherift" under a judgment, binds the 
debtor's goods and chattels. I do not perceive any well-founded dis- 
tinction in the nature of the acts creating such charges, and both 
I think are alike annulled under section 67f . 

The liens allowed by the state statute on flling notice, are much 
more extensive than the préférences recognized by the bankrupt act 
(section 64b, cl. 4) in favor of workmen for their wages. The state 
statute embraces subcontractors, like this lienor, whose liens are 
often large, and much in excess of the |300 statutory limit; and thèse 
claims, if allowed, might exclude the very workmen favored by 
Bankr. Act, § 64b, cl. 4, by eating up ail the assets. 

The proceeding to foreclose the lien should, therefore, be stayed. 



In re SCHLESINGEK. 
(District Court, S. D. New York. December 2, 1899.) 

1. Bankruptcy— Rkquibinq Bankrupt to Pay oveh Money. 

A court of bankruptcy bas authority to order the bankrupt to pay over 
to hls trustée money In bis hands which belongs to hls estate In bank- 
ruptcy, when the bankrupt's présent possession or control of the money, 
and bis rétention of it in fraud of bis cleditors, are proved beyond a rea- 
sonable doubt. 

2. Same — Evidence. 

Where it appeared tliat a bankrupt, wlthin a period of seven or eight 
months before filing hls pétition, had recel ved and deposited in bank 
sums of money amounting to over $12,000, ail of which he drew out, the 
last check being drawn and the aecount balanced three days before the 
pétition was flled; that he kept no boOks of aecount, and hls check book 
was not produced; that ail the checks rèturned to hlm by the baak (244 In 
number) were destroyed, although bis attorney was then engagea in pre- 
parlng hls pétition and schedules; that he testified that the money In ques- 
tion was ail paid away, but professed Ignorance or lack of recoliectlon as 
to ail particulars; that he admitted having received $2,000 for the sale of 
an equlty In real estate, about a month before the bankruptcy, but gave 
no satlsfactory explanatlon of his disposition of it; and that his téstimony 
in several particulars was inconsistent and contradictory, and in some 
taise,— heU, that the évidence warranted an order requiring the bankrupt 
to pay over to his trustée the money in hls hands belonging to hls estate, 
which, making allowance for charges, loSses, and expenses, would be fixed 
at $6,500, 

In Bankruptcy. 

Hillary C. Messimer, for trustée. 

Black, Olcott, Gruber & Bonynge, for creditors. 

Samuel Strasbourger, for bankrupt. 
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BKOWIs', District Judge. The trustée applies for an order direct- 
ing the bankrupt to pay over the sum of |12,O00 and upwards, 
which it is claimed is shown by the bankrupt's examination and 
other évidence, to be under his control. The référée denied the 
application, except as to the sum of |25.30 admitted in the schedules 
to be in the banlîrupt's possession, on the ground that no specitîc 
sum beyond that was shown to remain in the bankrupt's control at 
the time his pétition was flled. 

In the summary of facts, the référée iinds that upwards of $12,000, 
which has corne into the possession of the bankrupt during the seven 
or eight months preceding the filing of the pétition, was in no way sat- 
isfactorily accounted for. Debts for merchandise to the amount 
of nearly |18,0€0 during that period are unpaid; the stock was 
made up and sold, and the proceeds ail collected, except the remain- 
ing stock and debts to the amount of about |3,200. During the 
same period the bankrupt deposited as shown by his bank pass 
book, 124,465.85, ail of which was drawn ont, the last on April 17th, 
three days before his pétition was flled, The bankrupt kept no 
books of account. The check book was not produced, and ail checks 
returned were destroyed. No account could be extracted from him 
as to what was done with thèse moneys, except that they were paid 
out. To ail inquiries for particulars, bis answer was, "I don't 
know," or "I don't remember." He was contemplating an applica- 
tion in bankruptcy for about a month prior to filing his pétition. 
From the 17th of March to the 17th of April he deposited in his 
bank about |4,600. His book was balanced on the 17th of April, 
and according to the entry in the pass book, 244 vouchers were then 
returned to him, amounting to fl3,3O0.1fil from the previous De- 
cember SOth. Though counsel had already been employed by him 
for the préparation of his pétition in bankruptcy, ail thèse 244 
Touchers the bankrupt said were destroyed by him as soon as re- 
ceived, and nothing can be ascertained to whom or for what thèse 
payments were made. 

The bankrupt further testifles that in March he received |2,(M)0 
for the conveyance of his equity in a house and lot, 34 E. Fourth 
Street. The deed was dated March 23d and recorded April 20th, 
the same day his pétition in bankruptcy was flled. The grantee 
being absent in Europe, he could not be examined. No account is 
given of what disposition was made of the |2,000 which it is said 
were received in bills, except that they were paid out, or deposited. 
There is no corresponding deposit in the bank book. In several 
détails of his testimony the bankrupt's évidence was inconsistent 
and contradictory and was in some particulars proved to be false. 
The référée considered it incredible that the bankrupt was as ig- 
norant of his business and his payments as he professed to be, and 
he did not consider him worthy of belief. No spécial losses, and no 
spécial causes of loss in business, were intimated by the bankrupt 
in his testimony. 

It is seldom, I think, that so open a défiance of the requirements 
of the bankrupt law is met with. The examination of the bank- 
rupt was begun on May 9th, while his business transactions were 
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yet vecent. . The iguocance he professèd in regard to the dispositioD 
of his money, is altogether incredible. I cannot regard his testi- 
mony. on this subject as otter than a tissue of perjaries. ïhe de- 
struction of Touchers while hispapers in bankruptcy were prepar- 
ing, is not consistent with any other inference than the intent to 
cQnceal the facts and defraud his creditors. In re Salkey, Fed. Cas. 
No. 12,^53. It isino doubt correct, as the référée observes, that no 
order for the payment of money "should be made unless the testi- 
mony in the case is such as to satisfy one beyond a reasonable 
doubt that the same is in fact in the possession or under the con- 
trol of the bankrupt"; and great caution should no doubt be ob- 
served in applying this remedy. In re McOormick (D. C; Nov. 17, 
1899) 97 Fed. 56C. A debtor, howeief, is not to go scot-free beeause 
the précise amount of his frauds and concealments is not ascertain- 
able; nor should the bankrupt act be suffered to be paralyzed, as 
respects the interests of creditors, bysuch means. Upon the évi- 
dence I cannot conceive that a jury of merchants would for a mo- 
ment 'hesitate in declaring that beyond ail reasonable doubt the 
bankrupt has concealed a large amount of his property. Making 
every possible allowance for charges, minor losses, store and family 
expenses, a flnding of upwards of $10,000 unaccounted for would be 
justified by the testimony. To be éntirely within the lîmits of any 
possible doubt, I shall flx the amount required to be paid over by the 
bankrupt, at |6,o00, an amount extending back but a few weeks 
prier to thé time of flling his pétition. 
An order may be entered accordingly. 



In re O'GARA, 

(District Court, D. OregonJ November 20, 1899.) 

No. 22. 

Bankruptcy— Groundspob Rbfusin» DisckAKes— Conceai,ment of Assèts. 
Where a , mercliaut, fiading himself insolvent, proceeded to hold eut tlie 
money received from casli sales and from collections, until Us business 
was closed by the levy oî an attachir^ent a few weeljs later, and he was 
thereafter adjudgëd banlirupt, and it appéared tbat the money so accumu- 
lated byhlm amounted to a consideïable sum, that it was uot in his 
hands at the time ot fllipg the pétition in bankniptcy, that he gave no 
satisfactory account of it, and tbere was no évidence to show what had 
become of it, Iwld to be sufflcient gi'ound for ref using to discharge him, 
especially with évidence of atteiipts to prefer certain creditors and to 
transfer his property to others. 

In Bankruptcy. On bankrupt's application for discharge, and 
opposition thereto by cpeditors. 
A. D. Stillman, for bankrupt. 
J. N. Tealy for opposing creditors. 

BELLINGrER, District Judge. Upon this application référence was 
made to the référée in bankruptcy for Umatilla county, who finds and 
reports: 
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That the bankrupt, commencée! business by purcliasing the stock of goods 
then contained in the White House giocery store, on Main street, in tlie city of 
Pendleton, about the Ist day of Deeember, 18y<), from bis présent "wife, who 
was then Miss G. E. Stubenbordt, for the sum of $2,200 easli. ïhat he bas 
continuously eonducted said business from that time up to tlie 28th day of 
November, 1808, when he was closed by attadiment at the suit of Levy & 
Splegel, creditors of said bankrupt. ïhat, at the time of the Icvying of said 
attachment, the assets of said bankrupt consisted of the folio wiug items, viz.: 

Stock of goods in store, about $ 3,500 00 

Mixtures 1,300 00 

Book accounts, face value 5,234 00 

Making a total of assets, nominal value $10,034 00 

That no déduction bas been made for shortage or bad or uncollectible ac- 
counts. That at the time of said attachment the bankrupt's indebtedness 
amounted, in round numbers, to the sum of about $11,500. That the bankrupt 
eonducted bis business fairly and honestly, but in a very crade and unskillful 
manner, up to aljout the Ist day of October, 18;J8. That at no time was he able 
to ascertain from his books how his business stood, except by "estimating"; 
but such manner of bookkeeping was not indulged in with intention to de- 
fraud, but owing to lax business ideas of the bankrupt. That on or about the 
Ist day of November, 1898, the bankrupt found that he was unable to meet his 
obligations, and proceeded to hold out the money coming in from his cash sales, 
and most of the money coming in from his cash collections, and to pay back 
to ail persons who had intrustod him money that they had deposited with him, 
and other small local cash claims against him, amounting, for the two months 
of October and November, to about $1,505; and the balance of the money 
taken by him during the month of November, less cash accounted for on his 
books, amounting, as near as can be ascertained, to the sum of $2,614.46, he 
has failed to satisfactorily account for. That said money was not in the hands 
of the bankrupt at the time of flling his pétition in insolvency, and its présent 
whereabouts the évidence does not disclose. That the bankrupt made false 
statement of accounts in this proeeeding at the time of the flling of his péti- 
tion, in not accounting for the money mentioned in last above finding, but not 
knowingly false, as he believed at that time that it would not be necessary 
for him to include said accounts, but what his true motive was the testimony 
does not disclose. That the bankrupt, while insolvent, transferred a portion 
of his property to Mrs. May O'Gara, G. Thurber, B. B. Kennedy, C. Downey, 
and money to others unknown, and book accounts to Allen & Lewis, which 
they refused to reçoive, with intent to prêter such creditors over his other 
creditors. 

Thèse flndings of the référée are supported by the évidence. The 
testimony of the bankrupt and his wife is so vague and uncertain, 
and altôgether unsatisfactory, that it necessarily gives rise to an un- 
favorable impression as to the good faith of the bankrupt in the con- 
duct of his business between about the Ist day of September and the 
date of the attachment mentioned in the flndings. On the first of 
thèse dates he had on hand, according to a statement made by him 
to his principal creditors, Allen & Lewis, merchandise amounting to 
|3,675. He has bought since that time merchandise of the value of 
|9,645. His liabilities on the Ist of September, according to his own 
showing made to his creditors as aforesaid, amounted to |4,493. On 
the date of the attaclunent, Xovember 28th, this indebtedness had in- 
creased to .fll,.500. The statement of assets and liabilities on Sep- 
tember Ist purported to be a complète statement, which he declared 
to be positively correct in every détail. When attached he had mer- 
chandise on hand to the amount of about $3,300, being not far from 
the amount on hand on September Ist. ïbere is nothing to shovf 
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what the'oatstanding book accounts were on September Ist, but on 
April 25th they were of the face value, in round numbers, of |2,500. 
At the time of the attachment the book accounts were of the face 
value of $3,234. Assuming that the book accounts on September Ist 
were not more than what they were in April, thèse accounts had in- 
creasèd, in round numbers, $2,700; which helps to accoùnt for the 
différence between the indebtedness on September Ist and NoTember 
28th, the date of the attachment, during which time, as already stated, 
this indebtedness had increased, in round numbers, f 7,000. But 
there still remains unaccounted iÉor property and assets to a large 
amount. This discrepancy eannot be explained upon the theory of 
«ârelèss bookkeeping or other loçse methods in the conduct of the 
business. The time is too short, and the amount that has disap- 
peared too large, to admit of any other explanation than a purpose 
on the part of O'Gara to secrète or cover up a large amount of his 
assets. There is no escape from this conclusion. If the bankrupt 
could not show, he ought at least to hâve been able to explain, upon 
some reasonable hypothesis, what had become of ail thèse assets. 
He should hâve offered some tenable theory, at least, to explain why, 
with a large purchase of goods, amounting to nearly |10,000, after he 
had made his statement to Allen & Lewis, there is practically nothing 
left with which to meet his largely-increased indebtedness. The 
amount of his collections and deposits, and the daily cash receipts, 
as nearly as may be ascertained, as testifled to by himself and his 
clerk, are fùrther confirmation of the unfavorable conclusions which 
thèse figures create. The findings of the référée are clearly within 
the facts as shown by the testimony. My own opinion is that the 
case is more unfavorable than the findings of the référée show it to 
be. In sueh a case there can be no discharge of the bankrupt from 
his liabilities, and such discharge will be denied. 



tJNITED STATES v. GABRIEL et al. 
(Circuit Court, S. D, New York. October 14, 1899.) 

CUSTOMS DUTIES — CLASSIPICATIOk — LiTHOFONE, 

Lithofone, which is a compound composed of 70 per cent, sulphate of 
barytes, and 30 per cent, sulphide of zinc, is dutiable, under paragraph 57 
of the tarife act of 1897, as a "whlte paint or pigment containing zinc, 
but not containing lead, di-y," and not as sulphide of zinc. 

Appeal from Board oî General Appraisers. 

This was an appeal by^ the United States from a décision of the 
board of gênerai appraisers fixing the classification for duty of 
certain merchandise imported by Gabriel and Schall. 

D. Frank Lloyd, Asst. U. S. Atty. 
W. Wickham Smith, for appellees. , 

LACOMBE, Circuit Judge. It seems unnecessary to add any- 
thing to the discussion of the case which will be found in the 
opinion of the board of gênerai appraisers. The paragraph in the 
tariff act of 189T reads as foUows: 
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"57. Zinc, oxide of, and white paint or pigment containiug zinc, but not con- 
taining lead, dry, one cent per pound; ground in oil, one and tliree-fourths 
cents per pound; sulphide of zinc wliite, or white sulphide of zinc, one and one- 
fourth cents per pound; eliloride of zinc and sulphate of zinc, one cent per 
pound." 

Certainly the article hère imported (lithofone) is not chemically 
sulphide of zinc, since it is conceded to be a compound of 70 per 
cent, of sulphate of barytes, and only 30 per cent, of sulphide of 
zinc. The government undertook to couvince the board that it 
was commercially known as "sulphide of zinc." The évidence pre- 
sented to the board upon that point was conflicting, and the board 
found that it was "not so commercially known," and there is no 
further évidence on that question before this court. It is not 
disputed that it is a "white paint or pigment containing zinc, but 
not containing lead, dry," and is therefore dutiable at one cent per 
pound. The décision of the board is afflrmed. 



UNITED STATES v. INGHAM et al. 
(District Court, E. D. Pennsylvania, November 18, 189!).) 

1. Ckiminal Law— Bribbry of United States Ofpicials— CousTEUOTroN OF 

Statote. 

In Eev. St. § 5451, wtiicli malses it a criminal offense to bribe or attempt 
to bribe any officer of tlie United States, or "any person acting for or on 
bebalf of the United States in an officiai function, under or by authority of 
a department or office of tlie government thereof," the latter clause must 
be' construed as including persons not officers, and a secret-service oper- 
ative employed by the secretary of the treasury to aid in the détection and 
suppression of frauds or crimes agalnst the revenue laws, with which duty 
the secretary is eharged, while in the performance of sueh service, is act- 
ing on behalf of the United States in an "officiai function" of the secre- 
tary, and his bribery or attempted bribery to coUude in or allow a fraud 
on the United States is an offense within the terms of thé statnte. 

2. Samk — Thtal — CoERCiON OF Verdict. 

The failure to discharge a jury on their announcing a disagreement does 
not coustitute coercion by tlie court which vitiates a verdict afterwards 
returned, where it subsequently appeared that the disagreement vyas en- 
tirely beeause they did not clearly understand the charge of the court 
in certain particulars, and, when it was further explained, they soon 
reached an agreement. 
8. Same— Instructions Asked. 

Where a point which the court is asked to charge by the défendant is 
stated in the charge of the court in substantially the same language, it is, 
in eft'ect, afflrmed, and error eannot t>e predicated on the fact that It was 
not read to the jury, and expressly affirmed. 

On Motion in Arrest of Jndgment and for a New Trial. 

James M. Beck, U. S. Atty., and Francis P. Kane, Asst. U. S. Atty. 
Albert S. L. Shields, for défendants. 

McPHERSON, District Judge. I hâve considered with care the 
motions in arrest of judgment and for a new trial, but without being 
able to adopt the défendants' views upon either motion. It is unnec- 
essary to elaborate the reasons that oppose thèse views, or to discuss 
the numerous cases that hâve been cited upon the one siée and the 
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other in the learned and exhanstive briefs of counsel^ but I may in- 
dicate briefly the grounds of tiie refusai. 

1. I agrée that McManus was not an "offlcer" of the United States, 
but I am satisfled that he was a "person acting for or on behalf of 
the United States in an oiïicial function, under or by authority of 
a départaient or ofiQce of the government thereof," and that he held 
a "place of trust or profit," within the meaning of section 5451 of 
the Revised Statutes. 

The phrase "ofidcial function," taken in connection with the other 
language of the section, is, I think, of broader scope than the de- 
fendants' counsel is willing to admit. His i>osition is that no one 
can exercise an officiai function unless he be an "offlcer" of the 
United States ; and, if this argument is to prevail, the two provi- 
sions of the section are iûentical in meaning, although it is clear 
that congress supposed the words to be descriptive pftwo distinct 
classes of persons. This resuit is to be avoided if a fair and reason- 
able construction will lead to a différent conclusion. In my opinion, 
such a construction is obvions, and relieves the case in hand froin 
difficulty. The "oiïicial function" spoken of is not necessarily a func- 
tion belonging to an office held by the person acting on behalf of 
the United States; it may also be a function belonging to an office 
held by his superior, which function has been committed to the 
subordinate (whether he be also an offlcer, or a mère empl'oyé) for 
the purpose of being executed. Thus — turning to the facts of the 
présent case — it is an officiai function of the secretary of the treas- 
ury to detect and suppress certain crimes, and by his authority, 
lawfully exercised, the exécution of this function has been (at least 
in part) intrusted to the secret-service operatives, who thereupon act 
on behalf of the United States as his subordinates or employés. 
The law lays the function upon him; but, as he capnot do the work 
alone, he is, of necessity, permitted to appoint others to share in 
the labor; and in this particular such appointées stand in his place. 
"VVhat the précise limits of an officiai "function" may be I do not 
attempt to lay down. At ail events, the word embraces so important 
a duty as the détection and suppression of crime, although it might 
not, and, indeed, clearly does not, embrace every trivial labor to 
v?hich a subordinate may be set. 

If this construction is correct, those counts of the indictment that 
charge thé défendants with bribing or attempting to bribe McManus, 
describing him as a person acting for or on behalf of the United 
States in an officiai function, are good; and thèse counts alone are 
sufflcient to support the verdict. 

2. The alleged ihsanity of a juror during the trial or the délibéra- 
tions of the panel has not been proved. I think the fact may be 
that the nervous strain to which he was thus subjected may hâve 
helped materially to bring on the attack from which he is now suf- 
fering, but the attempt to prove that he was mentally unsound at 
any time during the 10 days in question was far from convincing. 

3. That the jury were not coerced into agreement seems to me 
clear from one fact, if from no other. It appeared from their own 
statement on the last day of their délibération that they were dis- 
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agreeing merely because they had not clearly understood the in- 
structions of the court in certain particulars. I hâve seen this hap- 
pen before, and it has rarely occurred that a disagreeinent, which 
a jury has declared repeatedly to be conscientious, and impossible to 
be overcome, has nbt been speedily harmonized, wiien the précise 
points of diiference were distinctly stated, and presented to the 
court for further instruction. I supposed this to be the situation 
hère, and the course of events made it clear that the supposition 
was correct. As soon as the jury's difficulties were made Ivnown, they 
were removed by a few words of explanation, and an agreement fol- 
lowed with little further delay. It seems to me that this considéra- 
tion talées away ail support from the averment that unlawful pressure 
by the court was the agency that brought about the verdict. 

4. The other objections mainly concern alleged errors of law, and, 
if thèse are found to exist, they can be corrected on appeal. Of 
course, I should grant the proper relief myself by setting the ver- 
dict aside if I were convinced that I had harmed the défendants by 
an erroneous ruling; but a reconsideration of the points in which 
mistake is alleged does not shake my belief in the soundness of the 
views that I expressed at the trial. 

5. With regard to my failure to ansvver the défendants' point 
concerning the weight to be given to évidence of good réputation, I 
may say that I probably did not read the point to the jury, because 
I had used almost the exact language in the charge. That this was 
regarded at the time as équivalent to affirmance is shown by the 
fact that no exception was taken to the failure to give the point a 
formai answer. An exception was merely taken to the refusai to 
affirm the points that were refused. lliis point was not refused; it 
was afiirmed substantially, although not in so many words. 

The motions in arrest of judgment and for a new trial are ac- 
cordingly overruled. To this action of the court upon the motion in 
arrestof judgment an exception is sealed for the défendants. 



TOUTSEY V. UNITED STATES. 
(Circuit Court of Appeals, Sixth Circuit. November 13, 1809.) 
No. 649. 
Crtminal Law— Présent Insanitt of Dépendant— Time and Mode op Pee- 

SKNTING THE IssUE. 

Tlie Qiwstion wlietlier a défendant cbarged witli a criminal ofCense is in a 
flt condition mentally to be placed on trial may be raised at any time, and 
in any appropriate manner; and the fact tliat the objection is taken in 
an application for contiuuance, which is also based on other grounds, does 
not relieve the court of tlie duty of giving the question of his mental sound- 
ness due considération, and trying it in some appropriate form of proceed- 
ing. 

Same — Pkoceduee in Fédéral Courts. 

The fédéral courts are governed by the praetice at common law as to 
the method of trying an issue of the présent insanity of a défendant, where 
the objection is urged in bar of his triai; and by suc'h praetice the défendant 
is not entitled to a jury as a niatter of right. but the judge may, in his 
discrétion, call a jury, or détermine the issue bimself, upon his own inspec- 
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tlon of the défendant, and suqh testiniony as he may choose to, tflke, or he 
may direct the question to be tried by the jury wlth the plea of not guilty. 

A Bamb— Ri(jHT OF Défendant to havh Issue Tkibd. 

An application for a continuance by eounsel ïor a défendant stated that 
he was suffering from the effects of a récent attacli ûf epilepsy, and tliat 
there was danger that the exeitement of a trial at tliat time would bring 
on anotlier attack. It further contained a showing, supported by affidavits 
of eounsel and of reputable physlcians, that défendant was a eonflnued 
epiloptic, and that récent attacks had so Impaired bis mind and memory 
that he was unable to recall the facta of the transactions Involved in the 
charges against him, so as to assist hls eounsel In the préparation of bis 
défense, or to testify as a witness, or even to remeniber events from day to 
day, and asked that an inquiry be Instituted by the court to détermine 
whether the défendant wâs in such condition mentally thnt he should be 
Bubjectcdto trial at that time. Beld that, in addition to the mère question 
of continuance on aecount of défendant'» physical condition, such applica- 
tion presented an Issue as to bis ability to inake a rational défense, wbich 
went to the fundamental right of the court to try the main issue of not 
guilty, and Should hâve been tried and detcrmiued by some apprûoriace 
proceedlng. 

4. Bamb— Revikw on Apptcat,— Pacts not Rhown bt KEcona 

la such case an ordtT uicrely denying the continuance. In the absence 
of anythlng else in the record relafins to the subject, dld not ralse a 
prcsumption that such Issue was considered or determined. 

In Error to the Circuit Court of tlie United States for the District 
of Kentucky. 

Thé plaintilï in error, Thomas B. Youtsey, cashier of the First National Bank 
ot Nevvport, Ky., \vas indlcted for violation of section ,"5209 of the Kevised 
Statutes of thè United States. The indictment embraced 27 coùnts. He was 
convleted upon the tlrst 25 counts, and aojultted, by direction of the court, 
upon the twenty-slxth and twenty-seventh counts. Eighteen of the counts 
upon whlcU he was convleted embraced but three distinct transactions, char- 
ged m différent waya, and were for the embozzlenient or willful abstraction or 
wiUful mlsappllcation of assets of the bank, wlth intent to defrand or injure 
the bank. The remalning seven counts were for making, or cansing to be 
made, false entries on tlie books of the bank, or In the reports to the comp- 
troller, wlth Inteiit to decelve the officiais and dirçctors of the bank, or any 
agent ot the comptroller appolnted to examine the affairs of sald bank. Each 
of thèse seven counts included a distinct transaction. ïhe Indictment was re- 
turned Into court September 20, 1SQ7. On the same day the accused came 
Into court, and entered Into a recoguizance to appear for trial Novembér 22, 
1897. On the latter date he came not, but made default, his eounsel filing 
afildavits that his mental and physical condition was such that he was unable 
to appear. Upon the joint application of the government and the défendant, 
the cause was thereupon continued and set for hearing Mareh 1, 1898. On the 
iRtter day he appeared, walved arràignraent, and entered a plea of "Not 
guilty." Thereupon his eounsel flled the following pétition, in* thèse wdrds: 
"New come eounsel for défendant, and respectfully represent to the court 
that thls cause should not be tried at this term of the court, but the same 
Should be continued, for the reason that, in the judgment of eounsel, the de- 
fendant Is not in a condition, mentally or physically, to undergo the ordeal of 
a trial of this cause at this time. Tbey further represent to the court that the 
défendant Is a conflrmed epileptie; that since Novembér 22, 1897, at which time 
thls cause was last set for trial, and at whioh time the cause was continued, 
the défendant then suffered from a severe attack of epilepsy. The défendant 
has had another severe attack of epilepsy,, and coun.seI state, In consultation 
wlth sald défendant, and in préparation for trial of this cause at this term, 
the Impairment of the memory of the défendant has been so nianifest to them, 
and his condition, mentally and physically, is such, as, In their judgment. to 
warrant thls application to the court for a continuance of thls cause. They 
eubmit wlth this application ttie afîidavit of three phyaiolans, each of whom is 
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personally acquainted with the défendant, and has preseribed for him for 
said opileiitic attacks, and each of whom believes tliat tlie exeitement resiilting 
Crom the ordeal of this trial may possibly or probably resuit in auother attack 
of epilepsy. Counsel for défendant désire to submit the mental and physical 
condition of this défendant to this court for such examination by compétent 
physicians,, and otherwise, as the court may deem best to make in order to 
détermine whether the défendant should be subjected to a trial of this cause at 
*his term. They further state that in the préparation of this cause for trial 
the impairment of the memory of the défendant has been such as to seriously 
interfère with its préparation; that he has been unable, by reason of said 
impairment of memory, to furnish counsel with any recollection of many of 
the vital transactions covered by said indictment, which ought to be personally 
■■vithin his knowledge; that this impaimieut of memory is such that in the 
opinion of counsel, from personal contact with him, and examination of the 
offenses charged in said indictment, he is unable to properly answer said 
charges, and that the impairment of said memory has been manifest from day 
to day, in the préparation of said cause for trial, in the failure of the défend- 
ant to remember transactions from day to day; and such impairment of mem- 
ory and mental and physical condition warrant counsel, in their judgment, In 
making this application to tlie court for the continuance of the cause. Where- 
fore counsel pray, in view of the mental and physical condition of the défend- 
ant, as above stated, this cause be eontinued; and they further state that this 
application is not made for the purpose of delay, or to defeat the administra- 
tion of justice, but solely on account of the mental and physical condition of the 
défendant as aforesald, ail of which is respectfully submitted." ïhis was 
sworn to by one of the counsel. In support of this, the affidavits of three phy- 
sicians were filed, the most important of which was that of C. Kearns, M. D., 
which was as foUows: "Dr. Chas. Kearns, being duly sworn, says that he is a 
physician in active practice in the city of Oovington, Kentucky; that he is 
acquainted with the disease of epilepsy, its symptoms and its résulta; that he 
has been called to attend, professionally, Thomas B. Youtsey, on st'veral 
occasions, within the last year; that he knows the said Thomas B. Youtsey 
to be a conflrmed epileptie; that he has examined him, to wit, on the 2titl) 
day of February, 18!>8, and finds that, as a resuit of hls numerous attacks of 
epilepsy, his memory and judgment hâve become permanently impaired, that 
lis memory is not reliable as to ordinary occurrences of the past, and that, in 
-he judgment of this attia^t, he is not in a condition to testify in behalf of him- 
self as to business and otlier transactions in which he has been engaged. AfH- 
ant further says that, in the présent condition of said Thomas B. Youtsey, the 
exeitement and strain of a trial may possibly bring on an attack of epilepsy.'" 
The only journal entry touchiug this matter is in thèse words: "This causi? 
coming on to be heard, came the défendant (R. W. Nelson, of counsel), and liled 
a motion for the continuance of this cause; said motion being supported by 
the affidavits of Dr. Chas. Kearns, Dr. F. A. Davis, and Dr. E. M. Keeney. 
Argument was heard upon said motion, and the court, being now advised, 
overruled sauie, to which ruling of the court, défendant by counsel, qomes and 
excepts." The trial was then proceeded with, but was interrupted for several 
days by reasou of au epileptie attack, sufCered by the prisoner pending the trial, 
which necessitated an adjournment. The défendant did not testify in his own 
behalf. The ti'ial resulted in a verdict of guilty upon the first 2.") counts, upon 
which the court pronounced a judgment. For charge to jury see 91 Fed. 864. 

A. C. Cassait and Thomas McDougall, for plaintiff in error. 
Wm. M. Smith, for the United States. 

Before LUETON, Circuit Judge, and SEVEREKS and CLARK, Dis- 
trict Judges. 

LUETON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The primai question which confronts the court arises upon the ob- 
jection interposed by counsel for the plaintift' in error to a trial oî the 
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accused on account of his then nonsane mind and memory. The ap- 
plication wa^ nominally for continuance, and the record entry simply 
shows that a continuance was ref used. "The action of a trial court 
upon an application for a continuance is purely a matter of discrétion, 
and not subject to review by this court urdess it be clearly shown that 
such discrétion has been abused." Isaacs v. U. S., 159 U. S. 487, 16 
Sup. et. 51. So far as this application and motion for a continuance 
were based upon the fact that the prisoner was a conârmed epileptic, 
and that his counsel and médical advisers apprehended that the ex- 
citement and strain of a prolonged trial might ihduce another epilep- 
tic attack) it was addressed to the enlightened humanity and sound 
discrétion of the lower court. The application, in that aspect, did 
not show any présent inability to attend the trial, and proniised no 
hope that afly future trial would be attended by any less risk to the 
health or/ljfe of the accused. Ûnder such circumstances, it was no 
abuse of discrétion to proceed with the trial. But the pétition of the 
counsel iiïvolved much more than a mère continuance on acconnt of 
the physitiàl condition of the défendant. In substaûlce and légal 
effect, it àl^o. présent ed an issue of présent insanity as a bar to any 
trial while that condition continued, and prayed a continuance for 
that reasôn, ialgo. The blending of such an issue in bar of à trial 
with an application for a continuance upon that and another grbuhd 
should not préjudice the right of the accused to hâve that issue con- 
sidered and disposed of in some form of trial known to the law. The 
statutes of-thé United States présent no mode for thé présentation 
and trial of ah issue of présent insanity, when presented in bar of 
an arraighment, trial, judgment, or exécution, and we must look to 
the common law for guidance in practice. It is fundamental that an 
insane person can neither plead to an arraignment, be subjected to a 
trial, or, after trial, receive judgment, or,; after judgment, undergo 
punishment. In 1 Haie, P. C. 34, 35, it is said : 

"If a man In his sound memory commits a capital offense, and before his 
arraignment he becomes absolutely mad, he ought not by law to be arraigned 
during such frenzy, but be remitted to prison until that Incapàcity be removed. 
The reason Is, becaUse he cannot advisedly plead to the indictment. * * • 
And If such person of nonsane memory after his plea, and before his trial, 
become of nonsane memory, he shall not be trled; or, if, after hlS trial, he 
becomes of nonsane memory, he shall not receive judgment, or, if after judg- 
ment he becomes of nonsane memory, his exécution shall be spared; for were 
he of sound memory, he might aUege somewhat in stay of judgment or exécu- 
tion." 

To the same effect are ail the common-law authorities. 4 Bl. 
Comm. 24, 25; 2 Bish. Cr. Proc. § 666; Prith's Case, 22 How. St. Tr. 
307; Rex v. Pritchard, 7 Car. & P. 303; Bonds v. State, Mart. & Y. 
143; Crocker v, State, 60 Wis. 556, 19 N. W. 435; Taffe v.. State, 23 
Ark. 34; Freeman v. People, 4 Denio, 9; tJnderwood v. People, 32 
Mich. 1; Nobles v. Georgia, 168 U. S. 398, 18 Sup. Ct. 8T; G-uagando 
V. State, 41 Tex. 626; State v. Eeed, 41 La. Anu. 581, 7 South. 132. 

While ah insane man cannot even plead to an indictment, and 
counsel, having reason to suppose their client too insane to stand a 
trial, should interpose and make such objection before arraignment, 
yet it is not technically waived by f allure to object before arraign- 
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ment, and the défense may be interposed after arraignment in bar of 
a trial. In 1 Haie, P. G. 35, it is said: 

"In case a man in a frenzy happens by some oversight or by the means of 
the gaoler to plead to his indictment, and is put on his trial, and it appear tbat 
he is mad, the judge, in his discrétion, may discharjre the jury of him, and remit 
him to gaol, to be tried at'ter the recovery of his understanding." 

In re Kinlock, 18 How. St. Tr. 411; Green v. State, 88 Tenn. 634, 
14 S. W. 489; Reg. t. Berry, 1 Q. B. Div. 447. 

In the case last cited, a deaf mute was put on bis trial. The trial 
court put two questions to the jury: First, whether they fourid the 
prisoner guilty on the indictment; secondly, whether, in tbeir opin 
ion, the prisoner was capable of understanding, and had understood, 
the nature of the proceedings. The verdict was, "Guilty," but that 
the défendant was not capable of understanding, "and, as a fact, bas 
not understood, the nature of the proceedings." Judgment was re- 
served until a case could be submitted to the queen's bench division. 
There the conviction was quashed. Kelly, C. B., after referring to 
Eex v. Pritchard, 7 Car. & P. 305, said: 

"Further, I believe it to hâve been tlie law from the earliest times that if it 
be found, at the trial of a prisoner, that he cannot understand the proceedings. 
the judge ought to discharge the jury and put an end to the trial, or order a 
verdict of not guilty. ïhe jury hère hâve found the prisoner incapable of 
understanding, and it needs no argument to show that under such circumstan- 
ces he ought not to be convicted." 

Lush, J., said: 

"I am of the same opinion. If it appear at any time during the trial that the 
prisoner is of nonsane mind, the proper course is to stop the trial, and direct 
him to be detained during the queen's pleasure." 

For even stronger reasons, if it appear after arraignment, and be- 
fore trial, that the prisoner is probably not capable of making a 
rational défense, the proceedings should stop until the sanity of the 
prisoner is determined or restored. 2 Bish. Cr. Proc. § 666. Such 
an issue, when presented, goes to the fundamental right of the court 
to try the main issue, "Not guilty." If présent insanity does not ap- 
pear until the trial has begun, the court may submit the objection to 
the jury along with the principal issue, requiring a spécial verdict as 
to the competency of the défendant to understand the proceeding and 
intelligently défend himself. But, if the jury flnd insanity to exist, a 
verdict upon the issue of not guilty should be quashed. Eeg. v. 
Berry, 1 Q. B. Div. 447; 2 Bish. Cr. Proc. § 666. It is not "due pro- 
cess of law" to subject an insane person to trial upon an indictment 
involving liberty or life. If the time when such an issue is presented 
be not vital, for a still stronger reason the mode in which the objec- 
tion is urged is still less of the substance of the matter. In 1 Hawk. 
P. C. p. 3, in the notes, it is said: 

"Every person of the âge of discrétion is presumed of sane memory, until 
the contrary appears, which may be, either by the inspection of the court, 
by évidence given to the jury who are charged to try the indictment, or, being 
a collatéral issue, the fact may be pleaded and replied to ore tenus, and a venire 
awarded, returnable instanter, in the nature of an Inquest of office. And this 
method, in cases of importance, doubt, or difflculty, the court will. In prudence 
and discrétion, adopt." 
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In 2 Bish. Cr. Proc. § m> it is stated that: 

"An iDsane man cannot even plead tQ an indlctment, Therefore, if, at the 
arraignment, couiisel hâve reason to suppose thelr client too insane to talœ 
his trifil, they sliouid tlien liiake the objection, whieh, it is belleved, can be 
adequàtely done orally to the court. Or the objection may proceed from a third 
person dii'aaidâvlt, or the court may talce It on Its pwn observations." 

HejççiJïe matter was purdy cpllateral,^iicl the objection might well 
be taken in the form of a sworn applicatipa.an^ motion for a con- 
tinuancp' npon that grouad. This sworn pétition of counsel stated, 
among pther things, that tbe accused was a "conflrmed epileptic," and 
that he ïtad suffered a severe attack of epilepsy since the last con- 
tinuance. As to the effect of this disease, it .is'as stated : 

"That in the. préparation of this cause for triai' the Impairment of the mem- 
ory of the défendant has been such as to serio^isfy inteifere wifl^Jts prépara- 
tion; tliat ie has been unable, by reason of s^.id impairment of, niemory, to 
furnish counsel with any reçollectlon of many of! the vital tifâ^àétions cov- 
ered by said iidlctm'ent which bught to be perSonàlly' vplthiii his^ knowledge; 
that this Impairœent of memor^ is suoh that, ;in the opinion of counsel, from 
Personal contact with him, and exmninatioTi of the offenses çharged in said in- 
dictment, he is unable to properly ansvi'er said charges; and that the Impair- 
ment of said mëmory has been 'mani^est from day to day iû the préparation 
of said causp for trial, in the failure of the défendant to remèmber transac- 
tions from day to dây, and such impairment of memory and mental and physical 
condition warrant counsel, in their jùdgment, in mailing this application to 
the court for the continuance of the cause." 

To add to the prima facie case, the affidavits of three i^ysicians 
were presented, ail of whoni state that th^ plaintiff in error is a con- 
flrmed epileptiq, ahd that the etteet of th;e disease isto weaken the 
mind and memory. Dr. Charles Kearns averred that; 

"As a resuit of hls numerous attacks of epilepsy, his memory and jùdgment 
hâve become permanently impâired; that his mërbory is not rellable as to ordi- 
nary occurrences of the past; and that, in the jùdgment of this afflant, he is not 
in a condition to testif y in behalf of himself as to business and other transac- 
tions in which he has been engagea." 

In further support of the application ior a continuance, the pétition 
invoked an investigation, and expressed the désire of counsel — 

"To submit the mental and physical condition of the défendant to this court 
for such examina tion by compétent physieiàns and otherjpise as the court 
may deem be^t ïo make, in ordér to détermine whether the défendant should be 
subjected to a trial, of this cause at this term." 

The prima facie showing made by the afiidavi^ of counsel and 
piiysicians was tliat the defendant's mind aùd memory, as a consé- 
quence of epileptic attacks, had become so impaired as that he was 
unable to advise his coupsel as to his défense, or recall transactions 
which ought to hâve been within his knowledge, and could not "re- 
mèmber transactions from day to day,^' and that he was unable, in 
conséquence of his impaired mind and memory, to, testify for himself. 
This prima facie showing was made by persons of weight and re- 
spectability, and upon that showing the court was asked to make 
such examination and inquiry as would further tend to throw light 
upon the questioii of the fitness of the défendant to be put on his trial 
at that term of the court. 
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The bill of exceptions fails to show that any trial by jury was de- 
manded. As before observed, there is no congressional législation, 
such as exists in many, if not ail, of the states, regulating the mode 
of trial of such an issue when presented either as a bar to arraign- 
ment, trial, judgment, or exécution. The disposition of an accused 
person found to be insane by the court in which he is indicted is pro- 
vided for by section 4851, Rev. St., which is as follows: 

"If any person, chargea with a crime, be found in any court, before which 
he is chargea, to be an insane person, such court shall certify the same to the 
secretai-y of the interior, who may order such person to be contined in the 
hospital for the Insane." 

And section 4855 provides for the return of one who has been in- 
sane, when recovered, for trial. 

In 1 Haie, P. G. 35, it is said, touching the manner of proceeding 
when présent insanity is objected: 

"But because there may be great fraud in this matter, yet, if the crime be 
notorious, as treason or murder, the judge, before such respite of trial or 
judgment, may do well to Impanel a jury to induire ex officio touching such 
insanity, and whether it be real or counterféit." 

In Frith's Case, 22 How. St. Tr. 307, the court, upon the objection 
being urged when Frith was about to be arraigned, directed a spécial 
jury to be impaneled to try the question of the fltness of the accused 
to be tried. The same practice was followed in Kex v. Pritchard and 
Rex V. Dyson, 7 Car. & P. 303-305. But the défendant had no abso- 
lute right to a trial by jury of such a preliminary question. The most 
that can be inferred froin the common-law authorities is that the 
judge may, if he hâve doubts, call to his assistance the aid of a jury, 
and submit the matter to them, and that this has been the usual prac- 
tice. The mode of trial is one which addresses itself to the sound dis- 
crétion of the court when the objection is made after verdict and 
sentence. Bonds v. State, Mart. & Y. 143; Nobles v. Georgia, 168 
U. S. 398-409, 18 Sup. Ct. 87. We see no reason or authority for a 
différent rule when the objection is made in bar of a trial. In 2 Bish. 
Cr. Proc. § 666, it is said: 

"This question of présent Insanity is properly, and in practice is generally, 
submitted to a jury, which may be one of the regular juries attending on the 
court, or one specially impaneled for the purpose. But this course is not im- 
perative. The court lias the discrétion, on its own inspection of the prisoner's 
mental condition, and without the aid of a jury's tinding, to décline the trial 
on the main issue, or direct the question to be tried with the plea of not 
gullty." 

The American authorities support this view. Webber v. Com., 119 
Pa. St. 223, 13 Atl. 427; Crocker v. State, 00 Wis. 553, 19 N. W. 435; 
Freeman y. People, 4 Denio, 9 ; Jones v. State. 13 Ala. 153 ; People v. 
MeElvaine, 125 N. Y. 596, 26 N. E. 929 ; State v. Arnold. 12 lowa, 
479-483; State v. Eeed, 41 La. Ann. 581, 7 South. 132. The issue to 
be tried, when the objection is urged as a bar to a trial, is whether the 
accused can make a rational défense. 2 P.ish. Cr. Proc. § 666; Gua- 
gando V. State, 41 Tex. 627; Eex v. Frith, 22 How. St. Tr. 307; Eeg. 
V. Berry, 1 Q. B. Div. 447-450; Kex v. Pritchard, 7 Car. & P. 303. 

Having the right to exercise its discrétion as to the mode in which 
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the court should im:estigate the mental capacity of the accused to 
understand the proceedings against him, and rationally advise witli 
liis counsel as to his défense, we are eonfronted witli the question as 
to whether the court in any way investigatèd and decided the issue 
thus tendered by the counsel for the accused. Undoubtedly the court 
was bound to entertain the objection and dispose of it in some way. 
State V. Eeed, 41 La. Ann. 581, J South. 132. : It is suggested that the 
court did so by personal inspection, and in that way satisfled itself 
of the competency of the accused to rationally conduct his défense. 
Unless a basis for the confinement of the accused under section 4851, 
Eev. St., is sought, it may be conceded that it was compétent, where 
the objection is urged only in bar of a présent trial, for the court to 
détermine such an objection by inspection and other private investi- 
gation, as we are asked to hère infer was had. Such a practice flnds 
some sanction under statutes which make it the duty of the court to 
submit the issue of présent insanity to a jury or to a commission 
when a défendant under indictment "appears to be, at any time before 
or af ter. conviction, insane," etc., as is provided by section 658, Code 
Cr. Proc. N. Y., or under the lowa statute prescribing trial by jury of 
such an issue "when a reasonable doubt arises," etc. In Peoplev. 
McElvaine, 125 iST. Y. 596, 26 N. E. 929^ counsel for McEIvaine, after 
pleading "Not guilty," tendered an oral plea to the effect that the 
prisoner was insane, and nôt a fit subject for trial, and requested the 
court to appoint a commission under the statute to examine and re- 
port on the issue. This was denied by the court upon the ground that 
there was nôthing in the, case "from which it appeared that the de- 
fendant was then insane." McElvaine was put on his trial and con- 
victed. One of the défenses was insanity at the time of the commis- 
sion of the o^ense. The New York court of appeals held there was 
no error in denying the appbintment of a statutory commission, as 
the statute vested in the judge "a discrétion to appoint a commission, 
or not, as in the exercise of his judgment he may deem it proper or 
necessary to do so." "It is," said the court, "only when, the necessity 
is suiïiciëntly made to appear to the court in which the indictment is 
pending, that it is bound to order an examination; but it would be 
the plain duty bf'a court, when the subject is brought to its attention 
by responsible parties, to itself make a sufiicient inspection and ex- 
amination to détermine whether the application is made in good 
faith and upon plausible grounds, and the apparent facts thus discov- 
ered are made the condition of the right of the court to institute a 
statutory inquisition. Such an examination, we infer, the court 
made in this case." The groundis upon which this inference was 
drawn were f ound, not only in the terms of the order denying the ap- 
plication, but upon certain other indubitable évidence appearing on 
the record. Thus the court proceeds: 

"It had previously tried the (défendant for the same crime, and had heard 
the évidence adduced by the défendant to support the plea of insanity. It was 
familiar with the appearance and conduct of the prisoner during the period of 
tliat trial, and had sufflelent grounds before It to judge as to the probability 
of his présent sanlty. It thus hac) the prisoner before it, and witnessed bis 
actions and manner, and had access to the information acquired by the otlloers 
of the court through their jdailyi contact and communication wlth the défend- 
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ant during tbe time of the imprisonment; and it is hardly possible that the 
défendant coukl hâve manifested symptoms of his insanity whicli would not 
hâve been discovered by, or be communieated to, the court. There was no prê- 
teuse that there had been any change in his mental condition since the previous 
trial, and noproof of any insanity whatever ivas given to aupport the demand 
for an inquisition.'' (The Italics are oursj 

To tlie same effect is the case of State v. Arnold, 12 lowa, 479. 
■ The case of Webber v. Com., 119 Pa. St. 223, 13 Atl. 427, has been 
much relied upon by counsel for the government as sastainlng their 
contention that this court should infer, on this record, that the trial 
court disposed of the issue of présent insanity by inspection and on in- 
formation derived from other sources satisfactory to itself. In Web- 
ber's Case, his counsel flled what the report describes as "a formai 
suggestion" of the présent insanity of the défendant, and asked that 
a jury be impaneled to try whether such fact be true or not, so that 
the court might take action under a statute of the state providing for 
Ihe confinement of insane persons under indictment. This sugges- 
tion was objected to by the counsel for the state, and défendant of- 
fered to support same by affldavits and witnesses. The court de- 
clined to hear the évidence, denied the motion, and put the prisoner 
on his trial; one of his défenses being insanity at the time of the 
commission of the offense. But hère the analogy between that cause 
and the one before us ends. It appeared on the record that the trial 
judge did hear, consider, and détermine the issue, though he declined 
to hear the évidence offered in support thereof, and denied a spécial 
jury to hear the question. The trial judge inserted in the record his 
reasons for his action; saying, among other things, that: 

"Nearly two hours was consumed in the argument and considération of the 
motion, during wliich time I had the opportunity of observing the appearance 
and conduct of the prisoner, and the attention he gave to the proceedings. I 
had also the l)enetit of the information of tlie physician of the prison and otliers 
to assist me in coming to that Sound judgment wliich it was my duty to exer- 
cise. Giving the niatter the due considération to which it was entitled, I 
came to the conclusion that the prisoner knew where he was, what he was 
hère for, and what was being donc." 

In addition to this trial by inspection and otherwise, the judge 
added that: 

"In order to protect the prisoner from any evil conséquences in case my 
judgment should turn out to be erroneous, 1 told the jury, with emphasls, that, 
if they thought the prisoner is a lunatic at this time, they should add that find- 
ing to their verdict, in case they should eonvict him; and I went further in 
favor of the prisoner, and told the jury that they might give him the beneflt 
of any doubt on that subject, although the strict rule of law is otherwise." 

The suprême court of Pennsylvania, upon a considération of the 
whole facts and law, held that the right of the accused to a pre- 
liminary trial by jury of the question of présent insanity, in bar of a 
trial upon the merits of an indictment, was not an absolute one. As 
to the practice, the court said: 

"The question prineipally discussed in this case is a novel one. It does not 
appear to hâve ever been determined or even presented to this court before. 
Briefiy stated, it is this: Whether a défendant in a crimhial case, who allèges 
iiis insanity at the time of arraignment, is entitled, as a matter of légal right, 
to hâve a separate, independent, and preliminary trial of that question by a 
07 F.— 00 
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jury specially Impaneled for the purpose. It is certainly the fact tliat the 
sixty-sixth and sixty^seventh sections of our Orlminal Code of 1860 are sub- 
stantially— almost literaUy— taken from the English statute of 39 & 40 Geo. 
m. c. 94, and that under that statute the English crlminal courts do, not infre- 
quently, award preliminary Issues to détermine the sanity of prlsoners by the 
verdict of a jury. The same is true of the practiee in several of our sister 
States. We hnve examlned with much care the varions authorities cited in the 
very able and exhaustive argument of the learned counsel for the plaintifE in 
error, and we find that In ail of them the inquest was directed generally by ' 
the court of Its own motioit, sometimes at the instance of the attorney gênerai, 
but always in cases wherè the appearance and the actions or the prisoner were 
such as to manifestly Indieate a condition of Insanlty, either real or slmulated. 
In point of fact, the purpose of the Inqulry was to inform the conscience of 
the court as to the prisoner's real condition at the time of the trial, but betore 
the trial proceeded. ïhere was an obvlous propriety in directing an inquiry 
by the verdict of a jury in ail such cases, because the fact itse'lf required déter- 
mination before any further proceedings were had, if there was probable 
ground for beUef that a condition of insanlty existed. If, upon an examination 
of the prisoner, there was no apparent reason to suppose him insane, but, on 
the contrary, he seemed qulte capable of pleadlng to the Indictment, there was 
no neeessity for a preliminary trial, because every right to set up insanity, 
either when the offense is commltted, or at the time of the trial, stlU remalned, 
and could be thoroughly tried by the jury who were to try the indictment. 
The existence of the doubt as to the prisoner's présent Insanlty is a matter 
which, by the very neeessity of the case, could only be determlned by the court 
itself. Up to the time of pleadlng, there is no other tribunal whlch has the 
prisoner In charge, and there is no other which can say whether there is a 
doubt ùpon that subject. It Is one of the functlons which must be Intrusted 
to the ootirt, and It is not to be presumed that it will in any case be abused. 
If it should be, there is still the remedy available in ail cases where abuse of 
discrétion bas taken place." 

Having had the question tried and considered by the trial judge 
in the manner stated, and then by the jury along with the principal 
issue, the suprême court held that there had been no abuse of the dis- 
crétion of the court in refusing a preliminary inquiry, and that there 
was no reason for reversing the cause for such a preliminary trial. 
The contrast between the' proceedings in that case and those in the 
court beloW is quite striking. The fact that the trial court gave con- 
sidération to the issue of présent insanity, and determined it by Per- 
sonal inspection^ aided by the counsel, opinion, and adviCe of the jail 
physician "and others," and that it also submitted to the jury the 
question of the présent sanity of the accused, appeared atïirmatively 
upon the record in the Webber appeal. The record before us is silent 
as to how the court satisfied itself of the sanity of the accused, in the 
face of the showing made by the pétition and accompanying afûdavits, 
or whether the objection was entertained and decided in any way. 
The issue presented by the pétition and motion thereon for a continu- 
ance involved the substantial rights of the accused. If the pétition 
truthfully described the then condition of the mind and memory of 
the plaintiff in ërror, grave doubt must arise as to whether he was a 
fit subject for trial. 

Assuming, as we shall, that no duty rested upon the court to im- 
panel a jury to inquire whether the accused was in truth incapable 
of understanding the proceedings, and intelligently advising with 
liis counsel as to his défense, and that it was optional with the court 
to call a jury, or to resort to any other spécial mode of aiding his 
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judgment, it was nevertheless his duty to consider and détermine the 
mîitter judicially; and the record should show affinnatively that 
upon this issue there lias been the exercise of judicial judgment and 
discrétion. Whatever the court's judicial discrétion as to the mode 
of hearing and deciding, we entertain no doubt but that it was error 
to refuse altogether to entertain the obiection; and this, we think, 
is the only justiiiable inference which can legitimately be drawn from 
the order denying a continuance, the record being otherwise silent 
as to the disposition of this question. When a inatter rests in the 
absolute discrétion of the court, as the granting or refusing of a 
new trial, and the court excludes, improperly, évidence admissible 
upon the question, as in Mattox v. U. S., 146 U. S. 140, 13 Sup. Ct. 
50, or refuses to exercise its discrétion, upon the erroneous opinion 
that it has no power to grant a new trial, as in Felton v. Spiro, 47 
U. S. App. 402-411, 24 C. C. A. 321, 78 Fed. 576, the action is re- 
viewable. This principle is applicable hère. However wide the dis- 
crétion of a trial court in respect to the mode of disposing of such 
an issue as that now involved, if the court has refused altogether to 
consider, hear, and détermine in any way an issue of présent in- 
sanity, when properly presented as a bar to a trial, there has been 
no exercise of discrétion, and the action of the court is subject to 
l'eview. 

We are the more content to regard the action of the court er- 
roneous, for the reason that upon the issue of not guilty much évi- 
dence was heard as to the mental state of the plaintiff in error at 
the time of the commission of the offense charged in the indictment. 
The dates of such offenses were between the latter part of 1894 and 
latter part of 1895. The trial occurred in Mareh, 1898. As throw- 
ing light upon his condition at those dates, évidence was received as 
to his condition down to time of trial, but the jury were instructed 
that the material fact was his mental state at the dates of the of- 
fenses, and that évidence as to his mind and memory after those 
dates was important only as throwing a backward light upon his 
condition when he committed the offenses charged. Epilepsy is a 
progressive disease, and its effect upon the mind and memory is 
progressive. There was évidence strongly tending to show that the 
memory and mind of accused sliortly before and during the trial 
were impaired, and rendering it doubtful whether the accused was 
capable of appreciating his situation, and of intelligently advi.sing his 
counsel as to his défense, if any he had. This évidence indicated that 
the disease had progressed, and with it the impairment of mind and 
memory. We think the learned trial judge, should hâve adopted 
some method of satisfying himself that the accused was able to 
rationally défend himself, before putting him on trial under the plea 
of not guilty. For this error we are constrained to revei-se the case, 
with directions that a new trial be awarded, and that before such 
trial some mode, in the discrétion of the court, be adopted for a thor- 
ough investigation of the sanity of the accused. 

Inasmuch as we must logically regard the trial upon the merits as 
unauthorized, we refrain from passing upon any of the errors as- 
signed which relate to the trial. If the accused was insane, he 
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sliould iiot be prejudiced by any rulings upon questions arisîng upon 
sucli a trial, by eitlier tlie action of tlie trial court, or of this as a 
court of review. Keverse and romand for further proceedings, 



BAKER V. SANDE.RS. 

(Circuit Coiirt, E. D. Pennsylvania. Novemlier l6, 1890.) 

No. 16, 

Tradb-Names— Suit for Infrtngement— Pkeliminart Injonction. 

Wliere a decree bas been entered fey a circuit court, in one circuit en- 
joining unfair compétition by tlie use of labels similar to complainant's, 
a préliminary injunction to the saine effect will be granted by a circuit 
court of another circuit in a suit bj^ the same complainant against a dif- 
férent défendant, who is handling tte same goods, but the nature of 
, whose relations to the défendant iu; the former .suit do not sufflciently 
appear tp show whether he is bound by the decree thérein. 

This is a suit iîn equity to enjoiti- unfair compétition in trade. 
On motion for préliminary injunction. 

0. P. Bright and Waltbn Pennewill, for complainant. 
J. G. Johnson, for rèspondent. 

McPHEKSON, District Judge. If the défendant is merely the 
agent of William H. Baker, of Syracuse, N. Y., the complainant's 
rights'could be fully protected by asking Judge Coxe of the circuit 
court of the United States for the ÎSTorthern district of New York 
to enforce the decree entered on October lOth, but, as the true char- 
acter of the relation between William H. Baker and the défendant 
may admit of doubt, since the défendant may be a partner, and not 
merely the agent, of Baker, and therefore may not be embraced 
within the terms of the decree, I think a similar order should be 
made in the case now before the court. It is therefore ordered, ad- 
judged, and decreed that the défendant, James Elwood Sanders, 
his servants, agents, employés, and clerks, be restrained from us- 
ing the words "W. H. Baker" or "Wm. H. Baker is distinct from 
the old Chocolaté Manufactory of Walter Baker & Company" in 
the business of making and selling chocolaté and cocoa prépara- 
tions, on labels, wrappers, boxes, cans, cakes, molds, signs, letter 
and bill heads, advertisements, or in any other manner whatsoever; 
and be further restrained and enjoined from using the name of 
"W. H. Baker" or "Wm, H. Baker" in connection with said busi- 
ness, on labels, wrappers, boxes, cans, cakes, molds, signs, letter 
and bill heads, advertisements, or in any other manner whatsoever. 

But this injunction shall not operate to restrain and enjoin the 
défendant, his servants, agents, employés, and clerks, from using 
the name of "William H, Baker" in connection with said business 
on labels, etc., when the name is print&d or written with the Chris- 
tian name in full, and with the initiais "W. H. B." in larger type 
than the other letters, thus, "William H. Baker," and in connection 
with the name "Syracuse," which shall be printed or written in 
each instance substantially the same as the name "William H. 



Baker," witli tlie letters of the entire name "Syracuse" as large as 
the said initiais, or with the S as large as the initiais of the name, 
and the balance of the letters in the word "Syracuse" in the same 
size as the smaller letters in the name "William H. Baker." 



RAHTJEN'S AMERICAN COMPOSITION CO. v. HOLZAPFEL'S COMPO- 
SITIONS CO. 

(Circuit Court, S. D. New Yorlc. November 22, 1899.) 

1. Déposition — Waiver of Objection. 

A déposition will net be suppressed for refusai of the witness to answer 
eross interrogatories, wliere no objection was made until too late to bave 
the fault corrected. 

3. Tradb-Names— Unfair Compf-tition, 

"Rahtjen's Composition" having beeome a well-known article of com- 
merce by that name through the expired English patent and the opérations 
thereimder, so that the name has beeome descriptive of the article, rather 
than indicative of its origin, it is not actionable for another manufacturer 
to make a bid under spécifications calling for the article by that name. 

This was a suit in equity for unfair compétition in trade. On 
anal hearing. 

Thomas B. Kerr and Timothy D. Merwin, for plaintiff. 
William McAdoo, P. F, B. Sands, and R. B. McMaster, for de- 
fendant. 

WHEELEE, District Judge. A motion to suppress a déposition 
for refusai of the witness to answer certain cross interrogatories 
has been brought into the hearing. The refusai might hâve been 
corrected if the proceeding against it had been brought on while 
an opportunity to correct it could be afforded. Not having been 
so treated, the refusai would seem to be waived. The motion is 
therefore denied. 

"Rahtjen's Composition" appears to hâve beeome a valuable ar- 
ticle of commerce, well known by that name throughout the mari- 
time world, through Eahtjen's expired English patent and his 
opérations under it, so that his name, in connection with trade 
in that product, is descriptive of it, and not an indication of its 
origin as from him or under his right. The article advertised for 
by the government, in calling for the bids, which are claimed to 
be an infringement or unfair in compétition, was this product, 
however produced, and not the product produced by or under him. 
To bid for furnishing such a well-known article, by whatever name 
known, that would describe it, would not seem to be actionable, 
according to any established principles of law. Let a decree be 
entered dismissing the bill. 



950 87 FEDERAL REPQRTER. 



WELSBACH LIGHT CO. T. DATLIGST INCANDESCENT GAS-LAMP CO. 

et al. 

(Circuit Court, s: D. New York; Norember 21, 1899.) 

Patb£nts— Suit for Inprinoembnt— Vioi-ation of Injdnction. 

A corporation defeudaut, whlcb, after the issuajice of a restiainlng order 
Jn a suit for Infriugemcnt, indirectiy caused others to manufaeiiire tbe in- 
frlngiiig articles, àndstatnp them wîth Its trade-màris:; wliich were deîiv- 
ered to it, and vvhicti it sold, . altliough It gave no formai orders tberefor, 
la gullty of contenipt. 

On Motion to Punish for Contempt for Violation of Eestraining 
Order. , 

John H. Bennett, for the motion. 
Eugène Cohen aad Julius Levy, opposcd. 

LAC0>MBE, Circuit Judgô. A càreful perusal and analysia of the 
defeud^nt's affldavits, tçUcen in connection with the ûndisputed évi- 
dence pi'Qsènted by complainant, has eutirely satisfied me that défend- 
ant has caustxl infringing mantles to be manufactured since the issu- 
ing and since the modification of the restraining order. It may be 
that no formai vvritten or oral order was given, but its continued deal- 
ing in mantles stamped with its trademarli — a deallng which its of- 
flcers evidently tool; occasion to malïe khown in the proper quarters — 
seems to. Ivave induced otber parties, who otherwise would not hâve 
done so, to stanip mantles with the name "Daylight," coat them 
in infringement of the patent, and turn them over to défendant, 
which apparently sold thèm to every chance bidder. There bas been 
a shifty effort at évasion of the coùrt's order; but as the otticers of 
the Company acted, as they say, under advice of counsel, tliey will 
not be punished by personal imprisbnment. The défendant corpora- 
tion is fined |500, — one-half to the complainant, one-half to the United 
States. The careful re-examination of the whole subject necessary 
for the décision of this motion bas satisfied the court that the com- 
jjiainant is entitled to à broader injunction than that already issued. 
It may therefore move in the several suits in wliich injunctions hâve 
alreadyi been issued, mpon four days' notice, for a modification of 
each injunction so as to prohibit the salé of any mantles coated in in- 
fringement of the patent, éxcept such as shall be shown to hâve been 
coated, and infringement thus committed, prior to the date of service 
of the order enjoining such sale. 



STREATOR CATHEDRAL GLÂSS CO. et ^1. T. WIRB-GLASS CO. et aL 

: (Circuit Court of Appeals, Seventh Circuit November 8, 1800.) 

Patents — Anticipation — WinB-GnAss. 

The Shuman patents, No. 483,021, for a process for maklng wlre-glass, 
or glass plates bavliig embedded tberein wire or wire-gauze, and No. 483,- 
020. for a machine for carrying eut such process, while not for pioneer in- 
ventions, the Idea of maklng wlre-glass havlng been known in tbc prior art, 
aud uotably disclosed lu the English patent to Armstrong, were not an- 
ticipated by such patent, as tbe process of manufacture by tbe manUlue 
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therein described was not only différent, but the machine was not suecess- 
ful in opération, aud such glass was uot known commerciaiJy until made 
by the Sliuman process and machine. Such patents also held Infrlnged by 
machines made in accordance wltb the Uyon patent. No. .521.570. 

2. SaUE— GUOOKDS FOR SUSTAINING— SuCCESS OP ThINO PaTENTBD. 

Wben tlie question oî invention is doubtful, the présomption of validity 
arising from the gruntin.a; of a patent, as well as the practical suceess of 
t)ie tliing patented, sliould be giveu due weight and considération. 

Woods, Circuit Judge, dissenting. 

Apppal from tlie Circuit Court of tlie United States for the North- 
eru District of Illinois. 

This was a bill in equity instituted by the Wire-Glass Company, and the 
Aiiiei'ican Olass-Maniifaeturiiig Company, as assignée and lioensee, respectively, 
■of two patents grantoti to one Kranlc Shumau in IS'J'i,— oue for a procoss o( 
mailing wire-glass, and tbe otlier for a machine for embedding wire-netting 
in glass,— agaiust the Streator Cathcdral Glass Company aud others, for the in- 
friugemeut of thèse patents. Bolh patents were grantcd September 20, 1802. 

In bis mechanlcal patent. No. 483,020, the patentée describes tbe object of 
bis invention as being "to construct a machme for rolliug what I term 'wire- 
glass'; tliat is, sbeet glass having embeddcd In It wlre or wire-gauze." 

In bis spécification he says: ".My invention is espccially useful lu maklng 
glass for skyliglils of buildings such as railroad dépôts, couservatories, etc., or 
jt may be used (the wire being preferably tbicker) for vajlt ligbts. pavements, 
ûoors, etc., the thiclcness of glass depeuding upon tbe use to which It is put." 

His machine consists of a long table mouuted on a ftiruace, and heated 
thercby, upon whtch the niolten glass is roUed. The molteu glass is poured 
upon this table, and is then pressed to the requisite tliickness by a earriage 
baviug three rollers, tbe front one of whicb smooths ont the molten glass after 
It Is poured eut upon the table, and prépares it for the réception ot the wire- 
gauze, which is Introduced immediately behiud tlie front roller, and is pressed 
Into tbe molten glass by the second roller. This is corrugated so aa to press 
tbe wire-gauze into the molten gla.ss at uneven depths. after whicb the tbird 
roller passes over tbe glass and eovers up ttie openings m.ade by the rib roller 
and wire, thus completing tbe rolliug of the glass. Tbe tinished glass is tben 
renioved. with its plate, and i)laced in an annealing furnace. 

Tbe first two claims— the only ones alleged to be infrlnged— are as follows: 

"(1) Tbe combination, In a machine for manufacturlug wire-glass, of the 
table upott whicb the niolten glass is poured, a roller for smoolbing ont sald 
raoltcn glass, a carrier for the wire or wire-gauze, situated back of tbe smootb- 
ing roller, and a finisbiug roller for closing up openings in the glass made by 
the wire or wire-gauze, substautially as described. 

"(2) The combination of tbe bed for the glass, the earriage, tbe flrst smootb- 
ing roller, a ribbed rûller. and a Ûuishing roller for smoothlug tlie glass after 
tbe riblwd roller bas passed over it, with a chute or guide for the wire, situated 
between the first roller and the ribbed roller, substautially as .specitied." 

In bis process patent, No. 4S?,.021. he repeats sul)stimtially bis inetbod ot In- 
troducing tbe wire into the molten glass, and tlaims as his invention: 

"(1) The process herein described of making wire-glass, said process consist- 
Ing in— First, preparing a sheet of molten gki.ss; second, œouuting ihereon wire 
or wire-gauze; tbird, pressing said wire or wIre-gauze Into the glass; and, 
finally, closing the openings made by the wire, substantially as described. 

"(2) Tbe process berein described of making wire-glass, eaid process consist- 
Ing in— First, rolling tbe glass into a sheet; second, placing upon the glass 
tbe wire or wire-gauze, impressing portions of the wire-gauze deeply into tbe 
glass, tbus corrugating the same; and, finally, rolling the glass aud embedding 
the wlre therein, substantially as described." 

'J'he défense was: First, that bis process was not patentable; and, second, 
that it was practically described before by Armstrong, an Knglish inventor. 
In bis spécification of a patent for a machine for makiug wire glass, which 
was filed in the United States paient otHce in 1SS7, aud tUat it huit also been 
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substantlally anticipated by several others. The défendants also insisted that 
tlieir machine was not an infrlngement of the Sbuman patent, in that, wliile 
they used rollers for smoothing ont the glass, and smoothing It again after the 
introduction of the wire-gauze, they employed the common and ordinary devices 
long and well known by plate-glass maiiers; and, while they admit their use 
of a device for embedding the wire after it has been smoothed by a rollei-, 
this device, though serving the same purpose as the corrugated relier in the 
Shuman macliine, not only does this worl: more elïectively, but ope-rates ac- 
cording to a différent prineiple. This device is an axle of independeutly re- 
volving disliS separated by washers, not only obviating the ditiiculty of push- 
ing the glass ahead and thinning the layer on which the wire has been fed, 
but actually iuserting the wire in the glass. 

The circuit court entered a decree in favor of the plaintiffs upon both patents, 
with the usual injunction, whereupon défendants appealed to this court. 

S. P. McConnell and H. N. Eyon, for appellants. 
Charles Howson and Lysander Hill, for appellee. 

Before BKOWJST, Circuit Justice, and WOODS and JENKINS, 
Circuit Judges. 

BEOWN, Circuit Justice (after stating tlie facts as above). 1. 
Tàe object of this invention, as outlined in the spécification, was 
to provide a practical method of introducing wire-netting irto glass 
used for translucent rooflng, such as skjlights, court yards, cc-nserva- 
tories, etc., as M'ell as for vaults, pavements, and floor lights, or any 
similar places where strength is required, or where the sash is in 
such position that, if the glass should break, it would be liable to 
injure perdons beneath it. "For instance," as stated in the spécifi- 
cation, "if the glass is used in skylights in railway dépôts or train 
sheds, the wire embedded in the glass would prevent particles of 
glass from falling if it should crack, and at the same time the glass 
protects the wire netting from the action of gases, which corrode 
the wire." 

Défendants attack the novelty of this invention, and introduce in 
support of their défense several patents, none of which require spe- 
ciar mention except the English patent of April 19, 1887, to John 
Armstrong. The apparatus described by Armstrong consists of a 
long table, such as is commonly used for rolling glass, with a large 
roller, B, and a small roUer, in front of which the wire-gauze is de- 
livered from a spindle standing above the roUers. One end of the 
wire-gauze is rigidly attached to one end of the table, and as the 
carriage travels along the table the gauze is deliveïed in front of 
the small roller, which travels along the table, and presses the wire- 
work against the incandescent glass, and partly enters it, the hot 
glass coming through the meshes to the upper side. The glass with 
the wire partly inserted is thus drawn under the large roller by the 
motion of the carriage along the table, thereby pressing the glass 
out to its requisite thickness. 

The testimony upon the subject of this patent is somewhat unsat- 
isfactory. Though Shuman went to Europe in 1894, and visited 
the large plate-glass factories in England, Belgium, France, and 
<îerniany for the purpose of obtaining ail the information he could 
r':garding the state of the art of maldng wire-glass, he found none 
for sale anywhere, although evëry one of the glass works men- 
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tioned by liim Lad niade expérimente towai'ds makiiig wire-glass 
for some years baek. Tkey weie entirely uiisuccessful in a com- 
mercial sensé, however, and "I liad no difficulty in disposing of my 
European wire-glass patents there." He does not appear, however, 
to liave made inquiries for Armstrong, the j)atentee, tliough liis ad- 
dress is giveu upon the face of his patent in a well-knowu street 
in London. Such expert testimony as tliere is upon the subjoct in- 
dicates that the Armstrong invention is not a practical one, and 
the fact that no wire-glass made by this machine was found upon 
the market, and that the patent was allovi'ed by the patentée to ex- 
pire in 1891 (when only four years old), through nonpayment of a re- 
newal fee, required by British law, are cogent évidence that the 
patent was found to be iiioperative or valueless. 

Beyond this, there is a manifest différence in the mechanism of 
the two devices. In the Armstrong patent, one end of the sheet of 
wire-netting is fastened to the end of the table, the other end being 
wound around a spool suspended perpendicularly above the table. 
The progress of the roller from one end of the table to the other 
unwinds the spool, and delivers the netting in front of a smaller and 
secondary roller, against which the molten glass is banked up, with- 
out any effort to smooth the glass before the wire is delivered. It 
can scarcely be a matter of surprise that the wire-netting so de- 
livered becomes so hot that it is unable to withstand the tension. 
Shuman, who experimented with it, states in this connection that 
he failed to produce a merchantable wire-glass of any kind with 
this machine. In operating the machine in the manner described 
in the spécification: 

"We found that tlie wire wai5 made very hot bj' its contact with tlie molten 
glass, and could uot stand the pull of the machine. It distovted, drew ont into 
a tliread. and in most cases broke. In the few cases where the wire was 
embedded in the glass it wouM be either on one side of the sheet or the other, 
and from the fact of being pulled in its white hot and weak condition the 
major portion of the sheet of the glass rolled had no wire in it at ail. We 
roUed about thirty sheets, but failed to produce wire-glass." 

Another witness — an expert — testifles to practically the same ef- 
fect, and gave it as his opinion that the machine was utterly im- 
practicable. There was no testimony to contradict this. 

In the Shuman device a roller is emjjloyed to smooth the molten 
glass before it reçoives the wire, which is delivered from a chute 
immediately behind the first roller. The machine thus contains 
three rollers, the office of the flrst being to lay the glass of an even 
thickness; that of the second, which is preferably corrugated, to 
press the wire beneath the surface of the glass at greater or less 
depths according to the corrugations; and that of the third to close 
up the openings made by the ribbed roller and wire, and to leave 
tlie glass with a smooth upper surface. As the wire is dropped by 
the chute it is subject to no tension, and may be heated to a high 
température before delivery without the danger of the breaking or 
twisting encountered in the practical opération of the Armstrong 
patent. 

In a copy of the Armstrong patent, certified by the commissioner 
of patents ilarch 24, 1897, and inti'oduced by the défendants, there 
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is a mémorandum upon tlie drawings to the efEect that the roller 
niSLj hâve ribs to eut the glass through, or the table may be ribbed; 
but in a corrected copy, introduced by plaintiffs, and certified by 
the commissioner of patents January 17, 1898, and also by the English 
comptroller gênerai of patents, no such mémorandum appears. But, 
even if it did, it must be taken in connection with the speciiication, 
whlch States that "the large roller may be ribbed with large divi- 
sions to eut the glass nearly through if found necessary to make 
the sheets of smaller size by its action against the table; or the 
table may hâve ribs instead, for the same purpose." This was ob- 
viously sometbing entirely différent from the corrugations upon 
Shuman's second roller, which were designed not to eut the glass 
into divisions, but to press the wire-gauze to a greater or less depth 
beneath the surface. 

While the Shuman patent may be an infringement upon that of 
Armsti-ong, we think the introduction of the third roller for the 
purpose of smoothing the glass to a uniform thickness bef ore the 
wire is delivered, and the improvement in embedding the wire-net- 
ting in the molten glass by a corrugated roller, are such an advance 
upon the Armstrong device as to entitle Shuman to his patent. We 
acquiesce the more readily in this conclusion from the fact that his 
device met with an immédiate success,: and appears to hâve sup- 
planted entirely the previously known methods of manufacturing 
wire-glass. This fact, though by no means décisive of novelty, may 
properly be considered. The Shuman patent was evidently the first 
practicable method of making wire-glass, and appears to hâve at- 
tracted a good deal of attention in this and other countries, and 
varions medals were awarded to the inventor. Indeed, Eyon him- 
self, the patentée of défendants' machine, visited complainants' man- 
ufactory in the spring of 1894, and end.eavored to secure the right 
to use thé Shuman machine. 

Patent No. 521,570, granted December 25, 1894, to Francis M. 
Ryon, under which défendants are manufacturing, exhibits the same 
features of a roller for smoothing the glass, a corrugated roller for 
the introduction of the wire-netting into the molten glass, and a 
similar and almost identical method of unwinding the netting from 
a spool, and allowing it to fall immediately in front of the corru- 
gated roller. The guiding and feeding device for delivering the 
wire is practically the same. The structural différence on which 
appellants appear to lay most stress is that between the ribbed 
roll of complainants' patent and what appellants call the "axle of 
disks" of their machine. The différences are, in brief, that défend- 
ants' axle of disks is not a solid ribbed roll, in which the ribs are 
intégral with the roll, but consists of rotating disks strung on a 
stationary axle; and, second, that thèse disks are thinner than the 
ribs shown in complainants' drawings, and the spaces between said 
disks are wider than the spaces between the ribs as shown by com- 
plainants' drawings. But in point of fact both devices act with a 
rolling pressure upon the glass, and the wire-netting to be em- 
bedded therein, with the resuit of embedding the netting, and in 
doing so of forming longitudinal ribs and furrows in the glass. 
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While this patent, too, is probably an infringement upon Arm- 
strong's, it manifestly contains the improvements which Shuman 
adopted for the more perfect working ont of the Armstrong idea, 
and, we think, must be held an infringement. It is manifest on 
the face of the patent that the spécification was prepared by one 
perfectiy familiar with the Shuman invention, and that there is a 
studied effort throughout the patent to differentiate the alleged in- 
vention thereof from his. 

2. But little need be said regarding the process patent, the claims 
of which are, as stated above, for a process consisting — First, of 
rolling the glass into a sheet; second, mounting tliereon the wire 
or wire-gauze by means of the corrugated roller; and, finally, rolling 
the glass, and thus closing the openings made by the wire. Plain- 
tifîs' experts describe the process as consisting essentially in pre- 
paring a smooth, homogeneous plate of glass upon a suitable hard 
and level surface. Upon this sheet of glass, while still in a hot and 
plastic condition, is placed wire gauze or netting, or simply wire. 
This wire or wire-netting is then pressed down into the glass, while 
it is still hot and plastic, by some suitable means. Finally, the open- 
ings left by the wire as it goes down into the glass are closed up, 
and their sides are welded together, and the surface of the plate 
is smoothed over by some means adapted to the purpose. This pro- 
cess may obviously be carried ont by the mechanism described in 
the first patent, but other machines may be devised for the same 
purpose. 

As it involves not merely the function of a mechanical device, 
but certain elemental action, we think it the proper subject of a 
process patent. It is, in fact, a séries of acts performed with molten 
glass and M'ire-gauze, by which they are transformed into a separate 
manufacture, within the définition of a process patent in Cochrane 
v. Deener, 94 U. S. 780, 24 L. Ed. 514. 

Prior to the Armstrong patent, the only method practieed for 
manufacturing wire-glass is disclosed in certain English patents, 
notably that granted to Lake in 1886, by which a layer of molten 
glass of half the thickness which the finished plate is to hâve is 
spread upon a table. Upon this layer is placed a network of iron 
wires, or the like, previously polished, the thickness of which wires 
varies according to circumstances. This network is then covered 
with a fresh layer of glass, over which the roller is passed. The 
flnished product is thus formed of two distinct layers of molten 
glass with a network of wire between them. The diiBculty seems 
to be that thèse two layers may weld or they may not, and in either 
case the glass which covers the wire-gauze on one side is not of 
the same original or continuons mass which covers it on the other. 
Other English patents to Newton, 1855, to Hyatt, 1871, and to 
Sievert, 1891, disclose certain modifications of this process; but ail 
contain the underlying feature of two layers of molten glass with 
a sheet of wire-gauze sandwiched between them. They obviously 
difler from the process described by Shuman, and do not seem to 
hâve been put in practice, or to hâve met with success. 

The Armstrong patent is the only one seriously insisted upon as 
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an anticipation of tlie Shuman process. If tliis be an anticipation, 
it is suiïicient to defeat tlie Shuman patent. Il net an anticipa- 
tion, th© otlierS are not. It differs from the Shuman patent, as does 
the mechanical patent, chiefly in the fact of the omission of the 
flrst élément of the two claims of the Shuman patent, namely, the 
preliminary préparation of the sheet of molten glass by the intro- 
duction of the thii'd relier. In the Armstrong patent a mass of 
molten glass is dumped in a heap in front of the small roller, and, 
as the main roller is advanced, the small roller, having a mass of 
molten glass in front of it and beneath the faut wire-cloth, forces up- 
ward a bank of the glass against the wire-cloth and bulges the glass 
through the rneshes of the cloth. Ail that the Armstrong patent 
says of the action of this small roller is that it presses the wire-work 
against the incandescent glass, and partly enters it, the hot glass 
coming through the meshes to the upper side. As this small roller 
does not form a sheet of glass, it cannot, even if corrugated, déter- 
mine the depth to which the wire-net will be embedded in the plate. 
It cannot force the wire-cloth to a definite depth measured from 
the table, because as it advances it is gradually lowered, and its own 
distance from the table is constantly varying. In fact, it lacks the 
essential feature of the Shuman patent, of a preliminary roller 
smoothing out the molten glass so as to form a plate of uniform 
thickness in which the wire-netting is flrmly embedded by the cor- 
rugated roller. It is difficult to see how, under the Armstrong 
process, the wire-netting can be thoroughly embedded in the molten 
glass to a depth beyond its own thickness. Certainly not to the ex- 
tent to which it is f orced in by the corrugated roller of the Shu- 
man patent. 

That this patent is infringed by the défendants is not seriously 
questioned. Indeed, the description in the Eyon patent is a prac- 
ti cal description of the Shuman process: 

"As the sheet i s formed and passes under the flrst roller, the sheet of wire- 
netting which is attached to the spool, and which bas previoiisly been drawn 
to the table surface, is allowed to unwind from the spool, and, as the sheet 
of glass passes under the axle of diskSs the disljs force the wire-netting down 
into the soft glass about half wày the thickness of the sheet. As tbe sheet 
passes under thèse disks, there are small creases and ridges on its surface, and 
it now passes under the second rdller, Bi, wÈich smooths it, and presses out 
ail of the ridges caused by the action of the disks in the glass." 

Upon the whole we are of opinion that both of thèse patents 
should be sustained, and the decree of the court below is therefore 
atilrmed. 

JEîfKINS, Circuit Judge (coacurring). I agrée to the afSnnance 
of this decree. I hâve doubted whether that which Shuman accom- 
plished was not the resuit merely of mechanical skill. The Une of 
demarkation between invention and mechanical sldU is not well 
defined, and iS often, especially in this âge of improvement, diffi- 
cult to foUow. In case of doubt the law has wisely required the 
considération of certain facts outside the question of invention or 
mechanical skill to résolve the doubt. The patent itself is, in a re- 
stricted sensé, prima facie évidence of novelty and invention. J. 
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J. Warren Co. v. Rosenblatt, 53 U. S. App. 234, 25 C. 0. A. 625, and 
80 Fed. 540; and, when tlie question oi invention is doubtful, the 
presumption of validity should hâve due considération. In sucli 
case, also, the success whicli lias attended tlie patented thing ought 
not to be overloolved, and sliould be given due weiglit. It is true 
that the success may bave resulted in laige measnre t'rom the exer- 
cise of business energy and of libéral advertisement, but no enduring 
success could be attained unless the thing patented had merit. 
In the case in hand, Shuman cannot be regarded as a pioneer. Oth- 
ers, and notably Armstrong, had conceived the thought of wire- 
glass, and provided certain nieans for the manufacture; but they 
never achieved success, or pointed ont any practical means for its 
accomplishnient. ïhere was no wire-glass in use or upon the mar- 
ket, either in Europe or in this country, when Shuman obtained his 
patent. Charging him, as we must, with knowledge of the prior art, 
he was not the first to conceive the idea of wire-glass, but was 
the first to make it possible. It is easy after the event to see 
how simple an act turned failure into success; but prior to the 
time of Shuman no mechanical skill had solved the problem, and, if 
we may crédit the testimony of this record, those engaged in the 
art were diligeutly at work to accomplish that which only Shuman 
effeeted. He lias given to the world a new, useful, and valuable 
product. He succeeded where ail others failed. In such case, I 
think, the principle asserted bv the suprême court in Tlie Barbed- 
Wire ratent, 143 U. S. 275, 12'gup. Ct. 443, 450, 3G L. Ed. 154, and 
similar cases should be applied: 

"Under snch cireumstances courts hâve not been reluctant to sustain a 
patent to the man who has taken the final step which has turned a failure into 
a success. In the law of patents it is the last step that wins." 

WOODS, Circuit Judge (dissenting). The patents in suit were 
applied for on July 6, 1892, and issued on the 20th of September en- 
suing. An application was made at the same time for a patent on 
the wire-glass which the machine and process were designed to pro- 
duce, but presumably was denied, since there is no évidence that 
it was granted, and the expert whose testimony is chietly relied upon 
to support the patents granted concèdes that the product, wire- 
glass, was not then new. The fact of that application having been 
made is important hère as évidence that Shuman was either en- 
tirely ignorant of the prior art, and su[)posed himself to be the in- 
venter of wired-glass of the kind in question, or v/as willing to seek 
a patent to which he knew himself not entitled. "During Deceui- 
ber, 1891, and January and February and also March and April, 
1892," he testiâed, "after conceiving the idea of making wire-glass, 
we inquired among the glass dealers of Philadelphia and New York, 
and at two large glass works in Pittsburg, and found no wire-glass 
on the market in this countiw." It may or may not be fair to infer 
from this use of the plural that he had assistance in working ont 
the conceptions for which he sought patents, but it is noteworthy 
that in his applications for patents no référence was made to the 
prior art, and his testimony contains nothing concerning his knowl- 
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edge thereof, or concerning the circumstances or the manner of 
the making of his supposed discoveries. A statement of the cir- 
cumstances, and especially of his knowledge of the prier art, it is 
évident, might throw much light upon the questions whether his 
conceptions were original, and were of an inventive character, or 
were the resuit only of mechanical skill applied to the improvement 
of prior-processes and devices. The earlier patents on mechanism 
or processes for making wire-glass were foreign,— mainly English, 
— and it is fair to assume that, if he did not know of them sooner, 
they were brought to his knowledge by the report of the Franklin 
Institute of November 1, 1893, on which he was awarded "the 
John Scott legacy premium and medal, for his niachine and process 
for producing wire-glass," as set forth in his letters patent. That 
report contained summary statements and explanations oî the Brit- 
ish patents to Newton, Hyatt, Lake, Armstrong, and Sievert, and 
also of certain French, German, and United States patents; of 
which those issued in this country manifestly hâve little relevancy to 
the art of making plate-glass. Of the Armstrong patent it was said: 

"The patent of Armstrong • • ♦ appears to corne nearér to the practical 
solution of the problem thaa any which preceded those of Shuman. In 
Armstrong's case a élever attempt is njade to realize practically the plan of 
pressing a wire-netting, by means of a heavy roUer, Into the body of a sbeet 
of glass, and then covering the wire up in the glass by a pressure of the sec- 
ond roller following up the flrst one. The mechanism by which it is attempted 
to caiTy ont this idea, though embodylng the éléments of a usef ul Invention, 
was seriously defective, and the inventer does not appear to bave made any ef- 
fort to Improve it." 

Whether Armstrong made any effort to improve his invention is 
a question concerning which there is no évidence in the record, 
and probably nothing was known to the committee of the insti- 
tute, but their report is important, because it affords an explana- 
tion, not otherwise furnishedj of the experiments which; six months 
later, Shuman made for thè purpose of testîng the Ahnstrong ma- 
chine. His téstimony is that during May and June, 1894, he super- 
vised the construction of a toaîchine according to the spécification 
of the Armstrong patent, ahd attempted therewith to manufacture 
wire-glass "according to the description of the spécification, but 
faUed to produce a merchantablé wire-glass of any kind with said 
machine. In operating the machine in the manner described in the 
spécification, we found that the wire was made vèry hot by its con- 
tact with the molten glass, and could not stand the pull of the 
machine. It distorted, drew out into a thread, and in most cases 
broke. In the few places where the wire was embedded in the 
glass it would be either on one side of the sheet or the other, and 
from the fact of being puUed in its white hot and weak condition 
the major portion of the sheet of glass rolled had no wire in it at 
ail. We rolled about thirty sheets, but failed to prodiicè wire-glass." 
This festimony is corrôborated only by the superintendent of tlie 
glass Works, who assisted in making the experiments. Shuman 
evidently believed or feared that the validity of his own patents de- 
pended upon showing that Armstrong's was a failure. His wish, 
if not his purpose, was to demonstrate a failure. Cîomplete corrobo- 
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ration of his testimony, if true, could hâve been preserved and pro- 
duced. Disinterested and sliilled witnesses sbould hâve been called 
to observe the experiments, and compétent mechanics to make them. 
The machine should hâve been preserved, and photographs and other 
indubitable évidence adduced that it was properly constructed and 
skiJlfuUy and honestly operated. Bpecimens of the product also 
should hâve been preserved, and produced in évidence. But none 
of thèse things are shown to hâve been done, and no excuse or ex- 
planation of the failure has been offered. Kot even the names hâve 
been given of the mechanics who constructed and operated the ma- 
chine, or of any witness, except the superintendent, wlio saw it 
operated, or examined the product. The only defect found in the 
opération of the machine was "that the wire was made very hot by 
its contact with the molten glass," and that may hâve resulted from 
the overheating of the glass, or from needless slowness of opéra- 
tion; but, in any event, the trouble was manifestly avoidable by 
causing the wire-netting to pass down immediately in front of the 
rear roller, or by leveling the molten mass in front of the small 
roUer by means of a bar or other instrument properly adjusted for 
the purpose. The expert, Dayton, speaking with référence to Shu- 
man's testimony on the subject, said: "The resuit there stated ac- 
cords with the judgment which I had previously formed as to the 
practical inoperativeness of the Armstrong machine;" and while he 
added that he did not see how the machine could be changed to 
give any other than an unsuccessful resuit "so long as the scheme, 
plan, theory, and principle of the machine shall be preserved," it is 
évident that a mechanic of even ordinary skill, not compelled to 
concern himself about the exact "scheme, plan, theory, and prin- 
ciple of the machine," could easily bave made the altération neces- 
sary to prevent the overheating of the wire by its contact with 
the molten glass, and the conséquent distortion and breaking of 
the wire. It could hâve been done without altération of the ma- 
chine; only a change in the method of use by passing the wire-net- 
ting in front of the second, instead of the flrst, roller was needed; 
and if a skillful mechanic could not hâve perceived at once the pos- 
sibility of obviating, in either of the modes suggested, the obstacles 
to the successf ul opération of the device, then mechanical skill is 
only a name for stupid incompétence and inefflciency. And if the 
fastening of the wire to the end of the table tended to enhance the 
tearing and distortion described, it certainly required no inven- 
tion to omit the fastening, which, it is to be observed, is no part 
of the Armstrong machine. It is only a suggestion in the spécifica- 
tion touching the process or manner of using the machine. An- 
other expert, after explaining that the latéral position of very hot 
wire will vary irregnlarly, concluded, with seeming emphasis: "And 
this irregularity appears to be utterly uncontroUable in the appara- 
tus as shown." That an efïect will remain unless the cause be re- 
moved hardly needed to hâve been said. It was more important 
that the witness should hâve expressed his opinion whether the ap- 
paratus might readily be changed so as to correct the irregularity. 
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Eecalled in rebuttal, Shuman testifled: 

"In 1894 I was sent to Europe for the purpose of disposlng of my European 
patents to some of the glass inakers over there. lu the course of my travels 
I visited most of the large glass works in England, Belgium, France, and Ger- 
many,— among others, thé works of Pilkington Bros., at St. Helens, England; 
the St. Gobain Works at Paris, France; aud the works of the Société Anonyme 
des Glaces at Charleroi, in Belgium; and others, the names of which I can- 
not at présent recall. * * * i made spécial efforts during my travels to 
flndout ail a.bout the state of the art In making wire-glass, and whether any 
was on, the market I tound no wlre-glass for sale anywhere, although every 
one of the glass works mentioned had made experiments towards making wlre- 
glass for sonae years back. They were entirely unsuccessful in a commercial 
sensé, and I had no difflculty in disposing of my European wlre-glass patents 
there." 

This, so far as material, is hearsay, and not compétent évidence. 
Was that journey abroad before or after tlie construction and ex- 
périmental use of the Amistrong macliine? It is not shown. What 
were the experiments that had been made, and what were the 
causes of failure? Were the experiments original and independent, 
or were they made in the direction of the patents to Newton, Hyatt, 
Lake, and Sievert, and especially were they made with a knowledge 
and according to the spécification of the Armstrong patent? ïhese 
questions unauswered, there can be, in my opinion, no justification 
for finding in the fact that the Armstrong patent expired in 1891 
through nonpayment of the renewal fee, or in any circumstance men- 
tioned, "eogent évidence that the patent was found to be valueless 
and inoperàtive." Excepting the experiments made under Shuman's 
supervision, no test of the value or opéra tiveness of that machine 
seems to hâve been made, and there is no évidence that experi- 
ments "towàrds making wire-glàss" were attempted by compétent 
men, possessed of an adéquate knowledge of the prier art. Arm- 
strong's patent was in force for four years. It was confessedly a 
clever attempt, — thb first attempt in a direction which Shuman 
followed, — and, as the experts of the Franklin Institute were able 
to see without the aid of experiments, came "nearer to the practical 
solution of the problem than any which preceded." Why did not 
Armstrong keep his patent alive, and demonstrate its value? In 
the absence of évidence on the point, a number of inferences are 
possible, and quîtfe as justifiable as that stated. He may hâve died, 
hâve been in ill healthj or unable to pay the renewal fee ; or, good 
as his conception was, he may hâve been absorbed in other things, 
and may not hâve suspected the possibUities of his invention. Ile 
was in advance of the market, and dotibtless the publication of his 
patent tended to create for wire-glass the strenuous demand which, 
within a year after its lapse, gave assured success to the efforts of 
Shuman. That success, attributable primarily to the merits of wire- 
glass, and not to the means or manner of producing it, is amply ac- 
counted for by extensive advertising, by the sudden demand, for 
which there was no other supply, and by other causes, and therefore 
aiïords no ground for a more ready conclusion that the Shuman 
patents, which confessedly infringe the patent of Armstrong, con- 
tain patentable improvements because of the introduction of the third 
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roller for smoothing the glass to a unif onn thickness bef ore the 
wire is delivered and the corrugated roller for embedding the wire- 
netting in the molten raass. 

Extrinsic and unessential considérations aside, what is the case 
on its merits? The art of making plate-glass was already well 
known, and the object which Armstrong proposed to accomplish 
was simply an addition to that art, stated in the spécification of his 
patent to be "to insert wire-work into the interior of slieets of glass 
while being rolled," and this he proposed to do hj adding to the 
rolling table and the single roller already in use for roUing plate 
glass anotlier small roller, with an apparatus for carrying it and 
a bundle of wire wound upon another roller, supported above, from 
which it should be delivered beneath the rollers below as they should 
pass over the molten métal on the table. The device is illustrâtes 
by the following eut: 




The following eut présents a corresponding vlew of the Shuman 
device: 




97 F.— 61 
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TheJValsli patent, No. 346,695; issued in 1886, and the Gray pat- 
ent, No. 510,378, issued in 1893, disregarding spécial improvements 
therein claimed, aflord good illustrations, according to the testi- 
mony of the expert Dayton, of the ordinary apparatus and method 
employed for many years in making what is known as "rough" 
or "ribbed" plate-glass; the "rough" being plain glass, without 
polish,;as it cornes from the machine, and the "ribbed" being the 
plate as it cornes from a machine provided with a ribbed surface 
or surfaces, either of table or roller. The roUer rests upon métal 
strips called "strangs," which, lying on the table, détermine the 
thickness, of the plate, the widtb teing determined by the "gun," 
which is a détachable device, composed of paraUel plates connected 
to each other by crossbars, which hold them a suitable distance 
apart t^o ijeceive one or more ladlefuls of molten glass between them. 
The gun slides along in front of the roller as the latter is turned by 
the operators by hand through the médium of the pilot wheels, 
and simultaneously is made to advance by means of the cogwheels 
and racks. In the use of the machine thus described the roller is 
brought into position at one end- of the table, the gun is placed in 
front of it, and the mass of molten glaSs is dumped upon the table 
within the gun and in front of the roller. The mass retains meas- 
urably the form of the, ladle, .bu,t settles or flattens slowly. The 
roller is at once advanced agaibst tliis mass of glass, and over such 
portion of it as the roller will accommôdate beneath it. As the 
roller advances, the plate is formed; flrst with a narrow rounded 
end, until the glass has spread out to the Width of the gun. 

It is; obvio'iis, as suggèsted by 'Dayton, that no gun cah" be em- 
ployed with Arpxstrong's apparatus,, if arranged and operated in 
précise Oonformity with the spécification of the patent, iibecause the 
roller, D, cbntinually changes its distance from the table, and be- 
cause thàt roller stands in the way of a gun in front of the rear 
roller; but the inclined tracks, P, which cause the continuai change 
jn the dist^nçie of the rdler, D, from the table; are ;_adju8table, ahd, 
without change in the construction of the device, may be made hori- 
zontal, causing a horizontal movement of the roller, D, and so ad- 
mitting of the use, if found désirable, of a gun in front of it. An- 
other roller or bar might be adjusted in front of D, and the gun 
introduced in front of that. The gun being already a well-known 
adjunct of such devices, there could Bé no invention in introducing 
it into the Armstrong machine. The; old machines wère readily ad- 
justable for the making of plates ■ of différent thickhesses, and it 
therefore seems entirefy probable thàt tliey might hâve been em- 
ployed foi* the production of wire-glass by flrst rollirig a sheet of 
one-half thé thickness desired, placing thereon the wire-netting, 
and then-rolling thereon an other sheet in time to fuse with the 
first. That would hâve been according to the "sandwich process," 
so called, of the patents of Newton, Hyatt, and others; but only 
for its bearing upon the devices of Armstrong and Shuman need 
the old art of making ordinary plate-glass be considered hère. In 
that art the roller, both smooth and ribbed, M'as familiar, and mani- 
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festly it could not hâve been invention to employ a second or third 
roller, one to follow anotlier, wlietlier moved separately or so framed 
together as to be controlled by a single force. It could not, there- 
fore, bave been a feature of novelty and invention to introduce 
a second or third roller into the old machine for the purpose of 
adapting it to the introduction of wire-netting into the product; or, 
if that was invention, Armstrong is entitled to the crédit of intro- 
ducing the second roller, and it was certainly not a patentable nov- 
elty thereafter, on the part of Shuman, to introduce a third roller 
for the same or like purpose. Indeed, there is in évidence a spéci- 
men of wire-glass, designated "Dayton's Spécimen A," which was 
made on the Sliuman machine by taking the plate "from behind 
the corrugated roller, and after the impression [embedding] of the 
wire-netting, but before being flattened and welded by the rear- 
most roller of that apparatus, the machine having been stopped be- 
fore completing the sheet to afford this sample." That sample bears 
some analogy to the design shown in the patent of Sievert. It is 
a plate of embossed glass, evidently merchantable, in which the 
embedded wire seems to be well covered, even at the places of 
deepest impression. It is an article which, though it did not pass 
under the third roller, is certainly within the process of the pat- 
ent. It needed no invention to produce it without using the third 
roller, and, by the same reasoning, no change in the Amistrong de- 
vice being necessary for the purpose, it could hâve involved no in- 
vention to pass the wire-netting under the second, or large, roller 
thereof only, which, as already explained, would hâve obviated the 
contact of the wire with a molten mass of métal in front, and, the 
large roller of that device having but two, or at most a small num- 
ber, of ribs, the product would be less embossed, and, to that ex- 
tent, better, than the spécimen in évidence. Dayton, if présent at 
the experiments with the Armstrong machine, could not bave failed 
to perceive, and, presumably, would hâve verifled, this possibility. 
And when, in the Armstrong machine, the plate had been passed 
under the large roller with its two or three ribs, it w'ould not hâve 
been outside of the known art or of ordinary skill to close up the 
openings made by the ribs by means of another roller following 
the flrst. But it is said, or implied, that Armstrong's ribbed roller 
does not anticipate the ribbed roller of Shuman, because of the 
statement in Armstrong's spécification that "the large roller may 
be ribbed with large divisions to eut the glass nearly through, if 
found necessary, to make the sheets of smaller size," etc. This ig- 
nores the doctrine of double use. It is clear beyond question that 
a sheet of tant wire laid upon a sheet or laver of molten métal, and 
passed therewith under a roller ribbed at each end, would thereby 
be embedded in the métal as it passed between the ribs, and, if a 
third rib, or more, between the others, were added, the embedding 
would be correspondingly more nearly uniform and complète. The 
ribs on the Armstrong roller and upon that of Shuman necessarily 
were effective to embed the wire in the passing sheet of métal, 
and it is not material that Armstrong did not mention that obvious 
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result. : The ribbed roller or table was already fàmiliar in the plate- 
glass art, and in itself an impossible feature of novelty in tbe modi- 
fications madeof. the old mechanism f or the purpose of introduciug 
wire into the pf oduct. Whether the memoranda upon the draw- 
ings of the Armstrong patent were put there at one time or another 
is manifestly an immaterial question. The body of the spécifica- 
tion contains enough on the subject, if anything at ail was neces- 
sary when ribbed roUers were well known.. 

The experts against him are aigr^d in condemning Armstrong 
because he "sought to take a quick eut to the end by passing the 
wire into the unformed glass, and then rolling it into a sheet"; 
while they point out that the processiof Shuman consists'in four 
steps : "First, preparing a sheets of molten glaSs, #hich is rolled 
to a deflnite predetermined width; and thicknessj second, mounting 
or plaçing thereon wire-gauze, smdothly, evenly, and in a deflnite 
position; third, pressing the saidî wire-gauze or wire into the glass 
deflnitely into a predetermined depth; and, finally,closing over the 
glass and smoothing and flnishin^ the plate to a definite prede- 
termined thickness." This is ail attempt to give importance to 
distinctions which at most are improvements merely of f orm, and 
hâve no bearing upon the question of invention. "WTien the "quick 
eut to the elid" has been devised, it is not invention to construct 
a longer way out of the old materials, and over fàmiliar ground. 
Especial stress, however, is laid upon the flrst step of Shuman, — 
the preparing of a sheet of molten métal on which to place the 
wire-gauze; but that is just what was done in the old art of inaking 
plate-glassi The flrst roller of Armstrong prépares sUch a sheet, 
and. when it was found necessary to prevent the contact of the 
gauze with the piled-up métal in front of that roUer it iieeded no new 
conceptiop or, extraordinary intelligence to place anôther roller, or 
bar, in position to smooth down.the maes in front of the flrst roller. 
In the Shuman device and process, as I see them, there is nothing 
which is not embodied and cléarly revealed in the patent to Arm- 
strong, wbBn: intelligently cOnsidered in the lightof the prior art, 
and Icannoti «agrée that either of the patents in suit is valid. ."In 
thé laW of patents it is the last step that wins," if it be an act of 
invention, bat çertainly not if it be an obvions correction of the de- 
fects of a known mechanism. ' 



IRWIN v. HASSELMAN et al. 

(Circuit Court of Appeals, Seventh Circuit, November 3, 1899.) 

No: 519. 

1. Patents— Patentable Invention,, 

There may be invention in applying a devloe which Is ejther old or sim- 
ple in a riéw way so as to accompUén a new resuit, and in cases of that 
class doubt on the question of patentability may be resolved in f avor of 
the patent on proof of utility and popular acceptance. 
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2. Samb— Construction op Claims — Estoppbl bt Pboceedings in Patent 
Office. 

Where an applicaût acquiesces in tlie rejection by the patent office on 
tlie gi'ound of anticipation of a claim covering one feature o£ liis in- 
vention, and files a substituted claim, on which a patent is granted, lie 
is thereby estopped from claiming as covered by such patent the particnlar 
feature rejected, although he did not change his spécification which 
shows such feature, and it is included as one of the éléments of the substi- 
tuted claim. 

8. Same— Infringement— Improvembnt in Bookbinding. 

Claim 1 of the Ryan patent, No. 379,334, for Improvements in bookbind- 
ing, construed, and.Md not infringed. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

This appeal is a decree of dismissal entered on final hearing of a bill in 
equity for alleged infringement of lett«-s patent No. 379,334, for "improve- 
ments in bookbinding," issued to Michael Kyan, March 13, 1888, and assigned 
to the appellant. 86 Fed. 642. 

. ïhe drawings, spécifications, and claims are set forth in the patent as fol- 

"lows: 
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"Plg. 1 Jg a perspective view of an open book in which my device Is used. 
Fig. 2 is a perspective view of a slieet forming two leaves, sliowing a modi- 
iicatiqn of saine. Fig. 3 is a seetlonàl view sliowing the buncli, G, attachée! 
to thë flexible baek, B, and a leaf of one-half the bunch tumed over upon tlie 
other half. A, A, are the covers, B the flexible back, C a section or bunch of 
sheets bound to the back at b. C and 0= are the two leaves formed by the 
middle sheet of the section, c' are perforations in the leaf C c2 is the line 
of stitchitig by which the léaf 02 is united to thé reniainder of that half of the 
bunch, 0, lying beneath It. D, Fig. 2 is a sheet foiining two leaves which hâve 
been folded to form the creases, d, d. The object of my invention Is to providê 
& method of binding books, particularly blank books and books of record and 
référence, in such a manner that wheû a book shall «be opened at any point 
the leaves may fall and lie substantially flat, and the pages thus exposed pré- 
sent, as nearly as possible, a level surface for convenlence In writing and ruling 
thereon. Thls object I accomplish by forming a hinge-joint in the leaf at a 
line parallel to and a short distance from the binding (which distance would 
vary according to the size of the book and weight of the paper), either by a 
erease made by folding, as shown in Fig. 2, by perforations a short distance 
apart along the line, as shown in the leaf C, in Fig. 1, which will render the 
leaf flexible at that point, or by fastening several leaves together at such Une 
by stitching.'as'showh in the leaf C^, F'ig. 1, or otherwise. In the latter case 
I prefer to fasten together the leaves of each half of each bunch or section 
before binding, leaving the bunch open ftt its fold, so that it can be stitched to 
the back in the ordinary manner of binding. The whole number of leaves in 
the bunch may be tlius stitched together, and the tiunch bound into the back by 
gluing, or some such method; but I prefer the method explained abovo. This 
device would eommonly be used in a book having a flexible back as shown in 
the drawlngs, but its use would not be limited to such a binding. I am aware 
that thls object has been sought to be accomplished by attaching the leaves— 
eommonly by stitching— to stubs, whieh are then bound to tlie back, a hinge- 
joint being formed at the Une of such jointure. Such a method, however, 
greatly Increases the labor and cost of binding, and there is also great danger 
in such a book that the leaves, being stitched along the line of their fold, will 
be eut by the thread, and so easily tear away from the stubs. In my device 
the folding, perforatSng, or stitching Is rapldly donc, there being nothing to 
handle except tlie one leaf or bunch ot leaves, whereas In tlie method referred 
to there are both the leaves and stubs to handle and adjust to each other; 
also the leaves themselves are bound dlrectly to the back, where they may be 
secured as strongly as necessary. I claim: (1) A book composed of sections 
or bunches of a small number of leaves, in which each section is secured to 
the back separately, and thereby flexîbly thereon, iudependently of the oth- 
ers, and in which the leaves are rendered tiexible at a line parallel to and at a 
sufHcient distance from the back. to allow each to lie flat upon the others vvhen 
open, substantially as set forthi. (2) A book composed of sections or bunches 
of a small number of leaves, in which the leaves comprising each half of each 
section are united by a row of short stitehes, and thereby perfora ted and 
rendered flexible at a Une parallel to and a sulficient distance from the back 
to allow each to lie flat upon the others when open, substantially as set forth. 
(3) A bo«k composed of sections or bunches of leaves, in wjiich each section 
is secured to the back separately, and thereby flexibly thereon, Independently 
of the others, aiid, in which the leaves comprlsing each half of each section 
are united by a row of short stitehes, ànd thereby rendered flexible at a line 
parallel to and a sufficient distance from the back to allow each to lie flat upon 
the others when opén, substantially as set forth." 

The charge of Infringement is founded alone upon the flrst claim of the pat- 
ent, and the construction of the appellees' device in question, as shown by the 
testimony, :18 thuS described in their answer to the biU: "A folded sheet of 
paper Is takea |and again folded parallel and near to the original fold thereof, 
at a point a sliort distance therefrom, backward and forward, thus breaking the 
flbre of the paper, and thereby rendering each sheet flexible at a point parallel 
to, and a short distance from the original fold, A séries of such sheets are 
then placed together, one inside of the other, thereby forming a section. 
à. séries of thèse sections are then placed together, so as to form a book, and 
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the said sections are sewed continuously together upon a séries of tapes or 
strips of parchment, which extend transversely across the taclc of the séries of 
sections, thua forming the booli of leaves, which booli is afterwards bound into 
tlie eovers in tlie usual manner." 

The tile wrapper and contents in the matter of this patent, produced from the 
patent office, show the following proceedings: In the application, as originally 
presented, the claims read: "(1) A booli having leaves rendered flexible at a 
Une parallel to and a short distance from the back, substantially as and for 
the purpose set forth. (2) A book having leaves perforated at a Une paraUel 
to and a short distance from the back, substantially as and for the purpose 
set forth. (3) A book whose sections or bunches are composed of a small 
number of leaves fastened together at a Une parallel to and a short distance 
from the back, substantially as and for the purpose set forth. (4) A book in 
which the leaves composing each half of each section or buncli are stitehed 
together along a Une parallel to and a short distance back, whereby they are 
both perforated and fastened to facilitate foMing, substantially as set forth." 

The patent office ruled against ail sucli claims as foUows: 

"Claims 1 and 2 are anticipated by the patents of Hopkins, 228,037, June 
8, 1880; also by Edwards, 182,050, Sept. 20, 1876. Claim 3 is met by the 
Edwards patent cited; likewise by Beck, 18.5,006, Dec. 5, 1876. Claim 4 by 
Beck cited, & by BurweU, 285,794, Oct. 2, 1883. AU références in 'Book & 
Covers.' As the matter stands, a patent must be refused. 

"Wm. Burke, Ex. E. R. Williams, 2nd Ass't." 

Thereupon the applicant submitted an amendment, striking out the four 
claims which were rejected, and substitnting the three claims as they now 
appear, thus procuring allowance of his application in sueh form and issue of 
the patent. 

Paul Bakewell, for appellant. 

Before JEXKIXS and GKOSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

SEAMAN, District Judge, after the foregoing statement, delivered 
the opinion of the court. 

An inspection of the several forms of recoi'd books which appear as 
exhibits in this case demonstrates the utility of that feature Of the 
patent device by which "the leaves of the book are creased and ren- 
dered flexible at a line parallel to and a short distance from the back." 
It produces a book whereof, in the language of the spécifications, the 
leaves, when open, will "fall and lie substantially tiat, and the pages 
thus exposed présent, as nearly as possible, a level surface for con- 
venience in writing and ruling thereon." By this improvement the 
well-recognized defect of bulging leaves in the common form of large 
blank books, afîecting both convenient use and durability, is obviated, 
and its value is manifest in such books required for records, accounts, 
and like uses. As the spécifications further state, this object is ac- 
complished "by forming a hinge-joint in the leaf at a line parallel to 
and a short distance from the binding," and three several methods of 
producing such joint in the leaf are there described, corresponding to 
the différent forms stated as one élément, respectively, in the claims 
allowed, one being "by a crease made by folding as shown in Fig. 2," 
which enters into the first claim of the patent. The appellant pro- 
duced two record books as exhibits, of which he testifles that one is 
constructed in accordance with claim 1 of the patent, and the other 
"an ordinary record book, showing the old method of binding," and 
"that the only différence in the construction of the two books is in 
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the creased leares of the Eyan patent." And the testimony is clear 
and uncontroverted that the books made by tlie appellee of wMch. in- 
fringement is alleged are in eyery particular constructed in old and 
well-known methods, except that the leaves are creased as described 
in the flrst claim of this patent. This feature of the so-called "hinge- 
joint" in the leaf, which appears in each of the several forms speciâed 
in the patent, constituted the sole élément of each of the claims pre- 
^entëd in the original application; and the flrst claim there made un- 
mistakably states as a single élément this form of a fold or crease in 
the leaf on which the alleged inf ringement by the appellees must rest. 
ïhat claim reads: "(1) A book having leaves rendered flexible at a 
line parallel to and a short distance from the back, substantially as 
and for the purposes set forth." Had the patent been allowed on 
such claim, inf ringement would stand confessed by the answer, and 
the question of patentable novelty upon the showing of the prior 
art would alone remain for considération; and on that inquiry the 
test of invention would not be of simplicity alone in the device, nor 
in the f act that like means may appear as an élément in prior devices 
where the use is not analogous. There may be invention in applying 
a device which is either simple or old where it is used in a new way, 
and accomplishes a new resuit; and the rule is well settled in cases 
of that class that doubt on the question of patentable novelty may 
be resolved in favor of the patent on such proof of utility and popular 
acceptance as shown in this record. Loom Go. v. Higgins, 105 U. S. 
580, 591; Topliff v. Topliff, 145 Ù. S. 156, 163, 12 Sup. Ct. 825; Krem- 
entz V. S. Cottle Co., 148 U. S., 556, 560, 13 Sup. Ct. 719. The patent 
oflice, however, ruled upon the original application that each ciaim 
presented wâs anticipated by prior patents named, and that "claims 
1 and 2 are anticipated by the patents of Hopkins, 228,637, June 8, 
1880; also by Edwards, 182,650, Sept. 26, 1876" ; and a patent was re- 
fused. As the applicant thereupon submitted his amended claims 
without change in the spécifications, and accepted the patent on the 
substitùtèd claims, his acquiescence in the ruling forecloses any claim 
of invention in the rejected feature, through the well-established doc- 
trine of estdppël which then applies. Morgan Envelope Co. v. Albany 
Perforated Wrapping Paper Co., 152 U. S. 425, 429, 14 Sup. Ct. 627, 
and cases cited; Eichards v. Elevator Co., 159 IL S. 477, 486, 16 Sup. 
Ct. 53 . The ruling so made is not n ow open to question by the xJatentee, 
or by the appellant claiming under him, and there can be no inquiry 
hère whether this rejected claim was in fact anticipated by the prior 
patents referred to, or whether, aside from the ruling, invention would 
appear in the device. The device of creased leaves appears as one of 
the éléments in the substituted flrst claim on which the patent was 
granted; but, considered alone, it is, nevertheless, subject to the 
conclusivè ptésumption thjis created of want of novelty, and is open 
to the public for use with old methods of binding, or in any associa- 
tion not pre-émpted by valid patent. According to the undisputed 
testimony, this single élément was used by the appellee in books which 
were in ail other respects of old and well-known construction, and it 
is therefore ùnnecessary to détermine what effect must be given to the 
additional élément inserted in the claim, namely, "a book composed 
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of sections or bunches of a small number of leayes in which each sec- 
tion is secured to the back separately, and thereby flexibly thereon, 
independently of tbe others." If the élément thus inserted deseribes 
a new method of binding, it is clear tliat the book made by the ap- 
pellee in the old method is no infringement. If the description is 
substantially identical with the pre-existing method, no force is im- 
parted to the claim by this amendment. In either view the suit was 
properly dismissed for want of equity, and the decree accordingly 
is afiQrmed. 

GROSSCUP, Circuit Judge, sat at the hearing, but, by reason 
of illness, took no part in the décision of the appeal. 



PELZER V. METBEKG et al. 

(Circuit Court, S. D. California. October 30, 1899.) 

No. 8G5. 
Patents — Keissue — Laohes. 

Wliile a higher degree of diligence is periiaps required in applying Tor 
a reissue where it broadens tlie claims of the original patent than in c<ises 
■wliere it narrows, or simply makes more spécifie or certain, such daims, 
yet diligence must be exercised In ail reissues; and, -when the original 
patent is absolutely inoijerative or Invalid for any reason, an un-excused 
delay of 12 years in applymg for a reissue constitutes such lâches ds will 
invalidate the reissued patent. 

This is a suit in equity by WiUiam Pelzer against Max Heyberg 
and others for infringement of a patent. On demurrer to bill. 

Graves, O'Melveny & Shankland, for plaintiiï. 
0. C. Wright, for défendants. 

WELLRORN, District Judge. Complamant seeks to enjoin in- 
fringements of reissued patent No. 11,478, covering an improvement 
in eïectrical flxtures, invented by Luther Stieringer, assigned after- 
wards to George Maitland, and finally to complainant, and to ob- 
tain an accounting for profits derived by défendants from sales of 
the infringing devices. The date of said patent is March 12, 1895, 
while that of the original patent is June 6, 1882, nearly 13 years in- 
tervening between the issues of the two patents. The bill makes 
no excuse whatever for the delay in the issue of the new patent, 
but simply allèges: 

"That the said letters patent were inoperative or invalid by reason of a de- 
fective or insuffieient spécification, or by reason of the said Luther Stieringer 
claiming as his own Invention or discovery more than he had a right to claim 
as new; and that the error arose from inadvertence, accident, or mistake, 
and without any fraudulent or deceptive intention; and that the said George 
Maitland, therefore, duly surrendered said letters patent, and paid the duty 
required by law; whereupon the commissioner of patents, on the 12th day of 
Mareh, 1895, caused new letters patent, for the same invention and in accord- 
ance with the corrected spécification, to be issued to the said George Maitland, 
bearing date on the last-nanied day, and numl^ered 11,478. for the unexpireci 
part oi the term of said original letters patent; and your orator makes proffert 
of said reissued letters patent." 
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Does said delay invalidate the reissued patent? This question 
was decided negatively by the circuit court of appeals for the Sec- 
ond circuit, March 2, 1898, in Maitland v. Manufacturing Go., 29 C. 
C. A. 60T, 86 Eed. 124, and afflrmatively by the circuit court of ap- 
peals for tlie Tliird circuit, December 21, 1898, in Manufacturing Co. 
V. Pelzer, 34 0. C. A. 45, 91 Fed. 665. Tlie latter case, I think, finds 
support in Miller v. Brass Co., 104 U. S. 330; Wollensak v. Eeilier, 
115 U. S. 96, 5 Sup. et. 1137; and Ives v. Sargent, 119 U. S. 652, 7 
Sup. et. 436. It is true tliat, in eacli of tlie tliree cases last men- 
tioned, the claims of the reissued patent were broader than those of 
the original patent, and the language of the court was conflned to 
that state of facts; but there is no intimation that a reissue, which 
simply corrects a détective spécification, without broadening the 
claims of the original patent, or which narrows said claims, may not 
be invalidated by protracted lâches; and it seems to me that, when 
the original patent is absolutely inoperafive or iuvalid for any cause, 
and the inventor or owner, without excuse, delay s for 12 years his 
application for a reissue, he is chargeable with such lâches as will 
invalidate the reissued patent. 

Whether or not an unexcused delay of nine years will invalidate 
a reissue was one of the questions suggested, but not decided, in 
Machine Co. v. Searle, 8 C, C. À. 476, 60 Fed. 85, where the court 
Says: 

"We are not prepared to admit that, assumlng that a new claim simply 
dimlnlshed the breadth of the original claim, the state of facts whlchi bas 
been descrlbed would justify limitation in a reissue, after the patent had been 
in existence and under repeàted examlnatlon for . nine years; and after indi- 
viduals and the public had acquired adverse equlties, which would be de- 
stroyed by a reconstruction of a void clàim. This case does not call for a 
décision of that naked question." 

See, aiso, in this connection, Hubel v. Dick (C. C.) 28 Fed. 132, and 
Peoria Target Co. v. Cleveland Target Co., 7 C. G. A. 197, 58 Fed. 
227. 

That diligence must be exercised in ail reissues, although, where 
the reissue broadéns the claim of the original patent, a higher degree 
of diligence is, perhaps, reqUired, than in cases where the reissues 
narrow, or simply make more spécifie or certain, the claims of the 
original patents, is declared in one of the authorities quoted f rom by 
complainant in his brief flled in Pelzer v. Z. L. Farmelee & Co. (C. C. 
No. 866) 97 Fed. 992 (Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825). 
There the court says: 

"Ftom this summary of the authorities It may be regarded as the settled 
rule of this court that the pow^er to reissue ma5' be exercised when the patent 
Is inoperative by reason of the fttct that the speclflcation, as originally drawn, 
was defectlve or insufflcient, or the claims were narrower than the actual in- 
vention 6t the patentée, provlded the error hasarisen from inadvertence or 
uiistake, and the patentée is guUty of no fraud or déception; but that such 
reissues are subject to the foUowing quaUflcations: * * * Second. That 
due diligence must be exercised in dlscovering the mlstalie in the original 
patent, and that, if it be sought for the purpose of enlarging the claim, the 
iapse of two years will ordinarily, though not ahvays, be treated as évidence 
of an abandonment of the new matter to the p^ublic, to the sa me extent that a 
failure by the inventor to apply for a patent within two years from the public 
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use or sale of his luventioa Is regarded by the statute as conclusive évidence 
of an abandonment of the patent to the public." 

This last paragrapli déclares, in effect, that due diligence must be 
exercised in ail cases, and tliat, if the purpose of the reissue be the 
eulargement of the claim, due diligence requires the application for 
Buch reissue to be made within two years. 

Complainant in the same brief also quotes from Mahn v. Harwood, 
112 U. S. 354-369, 5 Sup. Ct. 178, and 6 Sup. Ct. 451, as follows: 
"Lapse of time may be of small conséquence in an application for the 
reissue of a patent on account of a defective spécification or de- 
scription, or where the original claim is too broad;" aud, relying upon 
that, and kindred expressions in other cases, says: 

'The sum of detendant's argument, then, la thls: that 13 years bave 
elapsed between the Issuanee of the original and reissued patents, and there- 
fore the latter Is void. But we hâve shown the court that the lapse of sueh a 
length of tlme does net necessarily hâve such an effect. It résulta only where 
there Is a substantial variance between the two patents, so that the claims 
of the latter are broader than the former; but, where the new claims are 
more narrow or more spécifie, lapsie of time is entirely imraaterial; for the 
création of interveniug rights, in sueh a case, is whoUy impossible." 

Complaiuant's main premise, as expressed in the last line quoted, 
and on which he largely relies for his conclusion, is not true of ail 
the cases to which he asserts its applicability. Where the defects of 
an original patent, wbose claims are broader than the invention, do 
not render it void, but simply, for lack of distinctness or perspicuity, 
leave the patentée"» rights obscure, and, on that account, difficult 
of enforcement, said premise, "the création of intervening rights in 
such a case is whoUy impossible," applies, and complainant's con- 
clusion, that "lapse of time is entirely immaterial," follows; but, 
where the defects of such an original patent are so radical as to 
render it utterly void, intervening rights do accrue in behalf of the 
public, and may accrue in behalf of individuals, as fully as where the 
original patent is narrower than the reissue, and in such a case com- 
plainant's conclusion, "lapse of time is entirely immaterial," cannot 
be logically deduced. The ruling above made renders it unnecessary 
for me to notice the other questions raised by the demurrer. 

The demurrer will be sustaîned, and the complainant allowed 30 
days to ameud, if he shall be so advised. 



THE LYDIA M. DEERING.* 

(District Court, E. D. Pennsylvania. November 18. 1S99.) 

NEawGENCE— Defective Appliakcbs— Proximate Cause— Burden or Phoot. 
Where a seaman allèges that an Injury has been caused by a defeclive 
appliance, the burden of proof Is upon him to satisfy the court that such 
defect was the proximate cause of his Injury; the respondent's theory of 
the accident being equally or more probable from the testlmony, the libel 
wlU be dismlssed. 

In Admiralty. 

This was a libel for an injury to the libelant, an able seaman, 
caused by a blow from a rope to which power was being applied 

1 Beported by Arthur G. Dicl^son, Esq., of the Philadelphia bar. 
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by the vessel's donkey engine ia "breasting her," or bringing tbe 
vessel further into a wharf. The facts suflScieiitly appear in the 
opinion of the court Libel dismissed, but without costs, 

Jos. Hill Brinton, for libelant, 
Jos. T. Bunting, for respondent. 

McPHERSON, District Judge. In October, 1897, the libelant was 
a seaman in the service of the schooner Lydia M. Deering, tlien 
at the wharf of the Knickerbocker Ice Company, in Philadelphia. 
She was lying head in, hér stàrboard side towards the wharf. It 
became désirable to move the vessel nearei* to the shorè; and, in 
order to tarry eut this purpose, a flve-inch hawser was fastened 
to a spile Q)(i the wharf, carrièd througb the port chpcks in the 
stern of tlié ship, and passed through and around the port quarter 
bitts. A rope, called a "messenger Une," was then fastened to the 
hawser, {ifitf" was laid alorig the deck of the vessel towards the 
bow, tintiï îtreached a snatch block fastened in the deck of the 
yessel, not far from the head of the steam winch. The Une was 
tb be wouttd ai'ound thè winch, and tightened by the application 
of power ïrbîn à donkey éhginé, thus tightening the hawser also, 
apd drawing the schooner towards the wharf. In carrying out 
this purpose, the messenger line was passed through the snatch 
block by the second mate, but the libelant avers that the block 
lacked a kaféity appliance intended to prevent the rope from slip- 
ping out; and that whentlîe pôwer wàs applied, and the Une and 
hawser wèré both tightened; the rope escaped from the block by 
the surging of the Une, and the libelant, who was standing a little 
aft of the bitts, was struck by the hawser (or perhaps by the mes- 
senger), and suffered a fracture of the left leg. Upôu this theory 
of the accident, the order of evênts is important, and there is a 
good deal of conflicting testimony upon the subject; the resuit 
being to leave mè in sèrious doubt whether the injury was directly 
caùsed by thç escape of tbé messenger from the block, or whether 
the hawser did not iirst sUp over the bitts, and thus cause the 
escape from the block. On the whole, I incline to the conclusion 
that the slipping of the hawser was fli-st in time, and therefore 
that the injury was not caused by the détective block; but, without 
being positive concerning this fact, I put the décision on the ground 
that the burden is upon the libelant to prove his averment, — 
namely, that the defect in the block was the cause of his injury, — 
and that bè has failed to satisfy the court that this averment is 
true. It is neither alleged nor proved that the bitts were détective, 
or that the injury was caused by any other négligence than the 
failure of the èhip to furnish a suitable block. The injury seems 
to hâve been an accident, so far as can now be seen. The libelant's 
own négligence may perhaps hâve contributed. Ko suiïicient rea- 
son appears tO' justif y hië standing so close to the rope while the 
power was being applied. If he had stepped back two feet further, 
he would hâve been in a place of safety. 

The libel must be dismissed, but without costs. 
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THE STAGHOTJND AND THE GAMECOCK (SCHEUFFLER, Intervener). 
(District Court, D. Oregon. Xovember 1, 1899.) 

1. Sbamen— Wacjes. 

Kev. St. § 4527, providing tliat any seaman who bas signed an agree- 
ment, and is afterwards diseharged before commencement of the voyage, 
or before a montli's wages are earned, without fault on hls part, is en- 
titled to a montli's wages in addition to wages earned, applies wliere tlie 
vessel was known to the owner to be wholly unflt for the voyage, and in 
a smooth sea, in pleasant weather, proved so unseawortliy that It coulci 
not proceed, and was compelled to return in a state of wreck. 

3, Same— Advance Notes. 

ïhe owners of a fund derived from sale of a vessel cannot urge, ar. 
against the assignée of an advance note to seaman for a month's wages^ 
the wages having thereafter been earned, and not paid, the ruie, made for 
beaeflt of seamen, that the assignée of such a note cannot recover thereon. 

Chester V. Dolpli, for petitioner. 
J. C. Flanders, for défendant. 

BELLENGER, District Judge. ISclieufiler, as the assignée of Wall, 
Willey, and McDonald, intervenes by pétition to be paid, ont of the 
funds 4erived from the sale of the steamers Staghound and Game- 
cock, certain claims arising ont of the foUowing facts: On the 9th 
of June, 1898, Wall, Willey, and McDonald shipped on board the Stag- 
hound, for service on board said steamer, for a trip to Alaska. It was 
admitted upon the argument that thèse persons reguîarly signed the 
shipping agreement, and received what are denominatcMi "advance 
notes" for one month's pay, which notes hâve been assigned to Henry 
Scheufder, who présents this pétition. It is not so stated in the 
pétition, but it was admitted upon the argument, that the parties so 
shipping actually went upon the steamer, which sailed from the port 
of Astoria, and was compelled to put back, after having gone to sea, 
in a wrecked condition. It is claimed in behalf of the représentatives 
of the transportation eompany that this case is within the doctrine 
of the case of Grossett v. Townsend, 30 0. C. A. 437, 80 Fed. 908, de- 
cided by the circuit court of appeals for this circuit, where it is held, 
in effect, that an advance of wages, represented by an advance note, 
is invalid, and money paid under it cannot be deducted from a sea- 
man's wages. In other words, the rule adopted by the circuit court 
of appeals in construing the statutes of the United States relating to 
the subject, made in the interest of the seaman, in order to protect 
him from his improvidence and from imposition, is to be turned 
against him so as to defeat his right of recovery, or the right of re- 
covery by his assignée, where services bave actually been performed 
and the wages earned, for, in my opinion, this is precisely what has 
occurred in this case. I shall conslder the case upon the admitted 
facts, as well those stated in the pétition as those outside of it. 
When thèse seamen rendered themselves aboard of the steamers, 
and went to sea, they entered on the performance of their contract 
of shipment. The subséquent loss of the steamers, under the cir- 
cumstances in this case, will not suffice to relieve the owners from 
responsibility to the extent of their interest in the fund derived from 
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the sale of the wreeked boats. It was a matter of common knowledge 
before thèse boats sailed that they were wholly unflt for the voyage 
upon whicli tliey were about to go, and représentations were made 
to the collector of customs of this port to prevent their clearance; and 
it turned ont that in a smooth sea, in pleasant weather, the two boats 
were so unseaworthy that they were unable to proceed, and were com- 
pelled tQ return to Astbria in a state of wreck, and after great risk 
to those employed on board of them. 

Section 4527 of the Eevised Statutes pro vides that : 

"Âny sèaman who has signed an agreement and Is afterwards discharged 
before the commencement of the vôj'age or before one month's wages are 
earned, wlthout fault on his part justifylng such diseharge, and wlthout his 
consent, shall be entitled tt> rèceive frbm the master or owner, in addition to 
any wages he may hâve earned, a sum eqiial In amount to one nionth's wages 
as compensation." 

It is admitted that the amount claimed in this case as to each 
of thèse persons is the amount of one month's wages due under the 
contract of shipment, and under the circumstances of the case I am 
of the opinion that the parties so shipping are entitled to receive 
wages precîsely as though they had been discharged before the wages 
were èartèd, since the fàilure of the voyage Wsl^ due to no fault of 
theirs, but wholly to the fault and carelessness of the owners in 
undertakîng the voyage under the circumstances. In any event, it 
is équitable that thèse wages should be paid out of the proceeds in 
.the régistry of the court, and it i^ inéquitable that the owners of 
this fund should be allowed to drge against such recovery a rule 
that an assignée or holder of an advance note cannot recover thereon, 
made for the protection bî the seamen themselves. The caëe is con- 
sidered and decided upon thé àssumption that thèse wages hâve 
been earned under the law as quoted, and that the présent petitioner 
is the assignée of the claims for value. Exceptions to pétition are 
overruled. 



SMITH et al. V. CITY OP SHAKOPBB.i 
(Circuit Court of Appeals, Eighth Circuit. October 30, 1899.) 
No. 1,225. ,, , 

JUDICIAL NOTictt— EbGULATIONS OP LlGHTHOUSfe BOARD. 

Courts of admiralty wlll not take judiclal notice of the régulations of the 
Ughthouse boarfi. , . , 

Appeal from the Distf-îct Court of the United States for the District 
of Minnesota^ 

John E.Stryker, for appeUants. 

Charles (jî;. Hinds (H. J, Peck, on the brief), for appellee. 

Before :GALDWELL,.SANBORN, and THAYEE^ Circuit Judges. 

THAYEE, Circuit Judge. This is an admiralty case which origi- 
nated in the state of Minnesota, and grew out of injuries to the 

1. Motion for rehearlng granted. 
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steamer Daisy that were occasioned by running into the draw of a 
bridge across the Minnesota river, whith was eonstructed by the city 
of Shakopee, the respondent below and the appellee hère. William 
C. Smith and Lora Smith, the libelants below and the appellants hère, 
alleged in their libel, in substance, that they were the owners of the 
steamer Daisy, and that on June 15, 1896, at the hour of 2 o'clock a. 
m., as the sald steamer was pi'oceeding down the Minnesota river 
with an excursion party froni St. Paul, which had been speuding the 
day at Ohaska, she ran into the draw of the aforesaid bridge, and car- 
ried away her smokestack and injured her pilot house and some of 
her upper works. It was alleged that the collision in question, and 
the conséquent injuries to the steamer, were occasioned because the 
lights on said bridge were at the time insufiicient to disclose the posi- 
tion of the draw, and because the draw was carelessly and negligently 
opened by the bridge tender, who was in the employ of the city of 
Shakopee, and because the lights on the draw were se negligently dis- 
played as to deceive the pilot and master as to the position of the 
draw. The trial court found to the contrary of thèse allégations, and 
■dismissed the libel. 

One of the contentions on the part of the appellants is that on the 
occasion of the collision the city of Shakopee was négligent in not 
placing on the bridge such lights as it was required to place thereon 
"by the régulations that had been prescribed by the lighthouse board. 
The alleged rules and régulations of said board were not oflered in 
«vidence, however, and they are not contained in the record, for which 
reasons they cannot be noticed or regarded as prescribing a standard 
of duty for the défendant city différent in degree from its common- 
law duty. The courts will not take judicial notice of the régulations 
of the lighthouse board, or other similar boards, when they are not 
offered in évidence, as was held substantially in The E. A. Packer, 
140 U. S. 360, 367, 11 Sup. Ct. 794, 35 L. Ed. 453, also in The Clara, 
14 U. S. App. 346, 5 C. C. A. 890, 55 Fed. 1021. The case in hand 
must be considered, therefore, without référence to the alleged fault 
of the city in failing to comply with directions which may hâve been 
given by the lighthouse board relative to the lighting of bridges 
across navigable streams. 

As the case is one, then, which involves an application of ordinary 
rules of law, and turns principally upon conclusions of fact to be 
drawn from the testimony, it will sufflce to state the conclusions that 
Tiave been reached by the court after an attentive reading of the testi- 
mony. There were enough lights on the bridge to indicate where the 
■draw was located, and to advise the pilot how the steamer should ap- 
proach to pass tlirough the draw safely. The pilot approached the 
bridge at the proper place to enter the draw. He was not deceived 
as to its location, and would hâve passed through in safety but for 
the fact that the draw was not fully swung, so as to afford an unob- 
îStructed passage, when the attempt was made. The proximate cause 
of the collision seems to hâve been that the pilot attempted to make 
the passage before he was assured that the draw was fully opened. If 
there had been a dozen more lights on the bridge in addition to the 
four or flve lights which appear to hâve been in place, it is not appar- 
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ent that they would hâve aided the pilot to see if the draw was fuUy 
swung, if hé was not aware at the time, as others on board of the 
ateamer appear to hâve been, that it was only partially open. Imme- 
diately bef ore the accident occurred the steamer had landed at Shako- 
pee, a short distance above the bridge, to discharge some passengers. 
While the steamer lay at tfaat point it could be seen that the draw was 
not open, and that the bridge tender was making due préparations to 
open it. Passengers who Were on board the steamer in a no more 
eligible position than the pilot or master saw that such was the condi- 
tion of affairs when the steamer backed ont into the stream after dis- 
charging the passengers for the purpose of running through the draw, 
and we hâve no doubt that the pilot and master could hâve seen that 
the draw was not then fully open if they had been duly observant. 
Now, it may be that, when the steamer baclced out intO the middle 
of the stream, it was somewhat 'diflfieult from that point tô see the 
swinging span, by reason of a slight mist or haze which usually hangs 
over a river at niglit, and may hâve obstructed the view of the span 
to some extentv It is conceded, howevérj that from that point the 
piers and abutments on which the draw rested were clearly visible, 
and that no difSculty was experienced in fixing the exact location of 
the draw. The sole difflculty^^hich the pilot seems to hâve ex- 
perienced was in not being able to see clearly from his position in the 
middle of the stream whether the draw was fully swung or only par- 
tially swung, and we are not able to say that additional lights would 
bave been ofaay service tander the conditions which then prevailed. 

Besides, the évidence doës; not satisfy us that there was unreason- 
able delay in opening the draw oh the night of the accident. At 
that time and previously theré was very little navigation on the Min- 
nesota river. Steamers passed up and down the river only at rare 
intervais, and usuâlly by dayiight, whereas the steamer in question 
made the trip down the river at night and at an unusual hour. Under 
thèse circumstances, it would be unreasohable to require the défend- 
ant city to exercise the same degree of expédition in opening the draw 
which might be required if boatë passed the bridge frequently and at 
ail hours of the day and night* Neither are wê able to flùd that the 
lights on the draw were improperly placed, since one light seems to 
bave been on one end of the draw towards the steamer, and the oth- 
ers on either side of the passage. In vièiv of thèse conclusions, the 
city does not seem to bave been guilty of any fault which can be 
said to hâve rendered it legally responsible for the injuries occasioned 
by the collision. The master and the pilot, in their haste to pass 
through the draw, appear to hâve made the attempt before it was 
fully swung, without taking the trouble to ascertain, as they might 
hâve done, if the passage was clear, and by so doing the steamer 
came in contact, not with the piers or abutments, but with the draw 
itself while it was in motion. We are of opinion, therefore, that the 
decree dismissing the libel was right, and it is accordingly aiïirmed. 
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THE MARY B. BAIRD. 

THE VAN XAME & KING.i 

(District Court, E. D. Pennsylvania. Kovember 24, 1899.) 

Time — Process — Construction dp Admiralty Rôles— Juridical Days. 

ïhe admiralty rules of a district court provided tliat, "wliere a number 
of days is limited by thèse rules, juridical days only sliail be understood, 
and the computation sliall be hy iiK^uding one aud exeluding eue." Held, 
tliat tlie rules were net concerne^ with tlie juridical character of any 
otlier days than those that begin anfl end a period. 

In Admiralty. Thèse were motions by garnishees to quash writs 
of attachment on the ground that by the intervention of two Sun- 
days between the issuance of the writ and the return day in the 
one case, and of one Sunday between the service of the writ and 
the return day in the other case, said process was invalidated. Mo- 
tions dismissed, and the respondents given leave to answer, 

Curtis Tilton, for libelants. 

J. Warren Coulston and Alfred Driver, for respondents. 

McPHEKSON, District Judge. The ninth admiralty rule of this 
court provides as follows: "Process in rem shall, unless otherwise 
ordered, be made returnable at the first spécial session which shall 
not be less than four-teen days after its issue, and it shall be served 
at least ten days before the return day." 

Rule 12 contains the f ollowing provision : "Process of foreign 
attachment against the goods," etc., "of a défendant, shall be made 
returnable and shall be served as prescribed by rule 9 in case of 
process in rem;" and rule 74 déclares that, "where a number of 
days is limited by thèse rules, juridical days only shall be under- 
stood, and the computation shall be by including one and exelud- 
ing one." 

In one of the two cases of attachment now under considération, 
the writ was issued on July 7th, and was made returnable on the 
21st day of the same month; and, in the other case, the writ was 
served on July 24th, the return day being August 4th. The mo- 
tions to quash are based on the facts that two Sundays intervened 
between July 7th and 21st, and one Sunday intervened between 
Julyi 24th and August 4th, — the argument being that in the flrst 
case there are less than 14 juridical days between the issue of the 
writ and the return day, and in the second case that there are less 
than 10 juridical days between the return day and the day of serv- 
ice. I think the argument is based upon a misunderstanding of 
rule 74. It must be admitted that the rule might be expressed in 
clearer language, but I hâve little doubt about the meaning that it 
was intended to bear. It is not concerned with the juridical char- 
acter of any other days than those that begin and end a period. 
This is shown by the concluding clause, which directs the com- 
putation to be made "by including one and exeluding one"; there- 

1 Reported by Arthur G. Dickson, Esq., of the Philadelphia bar. 
97 F.— 62 
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by clearly referring to the first and last days, and to no other. It 
is the method of computation with which the rule has specially to 
do, and this is provided f or by dealing with the beginning and end- 
ing of the period. If, for example, the 14 days or the 10 days 
spoken of in rule 9 would end upon a Sunday or a légal holiday, 
the rule leaves that day out of account, and in either case exïends 
the period until the following day. I see no good reason for the un- 
usual construction that intermediate days are to be excluded merely 
because they may be nonjuridical. 

The motion to quash is dismissed in each case, and the respond- 
ents bave leave to answer within 15 days. 



THE SYRACUSE. 

THE GKAŒ DANFORTH. 

(liistrict Court, N. D. New York. November 20, 1809.) 

Collision— Computation of Damasks— Intehest. 

In detemiining the damages recoverable for a collision, where It ap- 
pears that the amount expended by tbe libelant for repairs was extrava- 
gant, and the vessel was placed in better condition than before the col- 
lision, but under the settled mies there is no ground for disturbing the 
flndings of the commissioner, the court will closely scrutinize the other 
items of damages clalmed, and withhold auy allowanee for interest. 

On motion to conflrm report of the commissioner, appointed to 
assess thç libelant's damages, and on exceptions to said report. 
For décision at final hearing, see (D. C.) 84 Fed. 1003. 

George Clinton, for libelant. 

William Burnet Wright, Jr., for the Grâce Danforth. 

Maurice C. Spratt, for the Syracuse. 

COXE, District Judge. I hâve read with care tbe elaborate 
briefs submitted and the ïnore important parts of the testimony re- 
turned. A reading of the entire record of over 600 pages sèems 
unnecessary as much of it relates to unimportant détails. I think 
I fully underStand the matters in controversy and the proof bearing 
thereon. 

It must be conceded that the repairs to the Elk were made, if not 
recklessly, certainly with no serions effort to economize. I am not 
prepared to say that they could hâve been made for the sums 
sworn to by the expert witnesses for the claimants, but I cannot 
avoid the impression that they might bave been made for less than 
the amount paid. As to the principal claim allowed to O'Neil — 
12,931.96— it is not easy to formulate any rule by which it can be 
eonsistently reduced. The tug was so badly injured that it ig al- 
most impossible to say at what point the old material could baye 
been utllizedand the use of new material, and the labor of putting 
it in, avoided. Besides, the leamed commissioner had the beneflt 
of seeing and hearing the witnesses which is a great advantage 
in a controversy like the présent. There certainly is évidence to 
sustain his flndings and under well-known rules the court would 
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net be justified in disturbing them. But the fact that the court ia 
convinced that thèse elaborate and expensive repairs hâve added 
to the strength and effleiency of the Elk and hâve placed her in a 
somewhat better condition than she was prior to the collision, com- 
pels the closest scrutiny of the other items of damage. The fol- 
lo\^ing amounts should be deducted: 

DemiiiTflge $300 00 

l'alnting 17 50 

Tools ... 69 21 

Stoi-age 10 00 

Interest ISO 00 

The burden was upon the libelant to satisfy the court that the 
above items of damages were attributable to the collision and I am 
constrained to say that, in my judgnient, it bas failed to do so. 
The collision occurred almost at the end of the season of naviga- 
tion, but 12 days remaining. The earnings of the P]lk during that 
time were entirely pi-oblematical and depended upon the happen- 
ing of a contingency which the eviili nce fails to prove. In such cir- 
cumstances f60 is a fair allowance for demurrage. The painting 
of the Elk was an annual occurrence and would hâve taken place 
if no collision had occurred. There is nothing to show that the 
collision caused the loss of the tools. They were lost or stolen 
when the tug was in the possession of the libelant several days 
after the collision. The payraent of storage charges was unnec- 
sary. Interest should be withheld for the reason stated at the be- 
ginning of this mémorandum. The amount thiis dlsallowed aggre- 
gates fl,176.71, leaving the balance due the libelant |3,719,T4. 
The amount found by the comniissioner should be reduced as afore- 
said and, as so modifled, bis report is coulirmed. 
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AtrrOMATIO TEL. EXCTI. CO., Limited, t. STT^OWOETÎ AUTOMATTO 
TEL. EXCU. (Circuit Court of jVpiwals, Seventh Uicuit. Juue 13, 1899.) 
No. 601. Dismlssed per stipulation of couusel. 



BOARD OF COM'RS OF LAKB COUNTY, COLO., T. DUBLEY. (Circuit 
Court of Appeals, Eighth Circuit. May 1, 181)9.) No. 1,180. lu Error to the 
Circuit Court of the United States for tlie District of Colurado. George R. 
Elder, 0. g. Thomas, W. H. Bryant, and H. H. Lee, for plaintilï In error. T. 
M. Patterson, E. F. Rlchardson, H. N. Hawkins, and H. B. .Johnson, for de- 
fendant in error. No opinion. Reversed, with costs. oq authority of décision 
of the suprême court In Board v. Dudiey (Nô. 177, i Ht. Term, 1808) 19 Sup. 
et. 398, and cause remanded to the circuit cojrt for proceedrngs in accordajice 
with the opinion of the suprême court. See 20 O. C. A. 82. 80 Fed. 672. 
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Ex parte BRBBSE.i (Circuit Court of Appeals, Fourth Circuit. Novem- 
ber 10, 1899.> No. 343. PetitioB for mandamus to settle bills of exceptions. 
Charles A. Moore, for petitioner. Pétition dismissed. 



BtTOKLEY Ti CRANE. (Circuit Court of Appeals, Nlnth Circuit. October 
2, 1899.) No. 509. Appeal from the Circuit Court of tlie United States for the 
Soutliem District of California. Henry E. Highton, Théodore J. Roche, and 
Sullivan & Sullivan, for appellant. Sheldon Borden and Michael Mullany, for 
appellee. ■ Before GILBERT, ROSS, and MORROW,- Circuit Judges. 

ROSS, Circuit Judge. Thls suit was commenced by the appellee, Henry A. 
Crâne, agalnst the appellant, C. F. Buckley, in the superlor court of Tulare 
county, Cal., from which, on motion of the défendant, it tvas transferred to the 
court bielow. The suit was upon a contract for the sale and purchàse of a cer- 
tain tract of land situated in Tulare county. The complainant aileged a viola- 
tion on the part of the vendee of the terms of the contract, ; and prayed a fore- 
closure of his rights and Interêsts thereuuder, and a reco'ïîery of the possession 
of the property f roin him. Tie défendant answered the bill of complaint, and 
aléo filed à cïoss bill, in vchith hé àllegéd that the exécution of the agreement 
of sale sued upon was Induced-on his part solely by false and fraudulent state- 
ments and misrepresentations, made to him by the complainant and one Thom- 
as Hayes, regarding the eharacter an^iyaluo of the prop^rty in controversy, 
and in pursùance of a conspiracy between Orane and. Hayes. The,jCase was 
tried' in the Court below upon this ifestte of f raud, resultih'g in a Judèraent diS- 
missing thé cross bill, and àwardingr the cômplaihant the relier prayéd for. 
The présent appeal Is from that judgment. The record Is a very voltiminous 
one, and has received çareful considération. The court below wfts of the opin- 
ion that thiç évidence did not sustain the charges contained in the cross bill. 
We are of thè same opinion; To review the évidence iti détail, hoVever, wouid 
serve no useful purpose; so nothing morë need be said. ' The judgment is af- 
fii'med. 

i On; Pétition for Behearing. 

(October 19, 1899.) 

PER CURIAM. In this case the appellant has flled a pétition praylng for 
a rehearing as to a part of the judgment given herein on the 2d day of October, 
1809, or for such a modification thereof as will allow the appellant until the 
Ist day of November, 1899, within whicli to make the payments required by 
the decree from whjch the appeal was taken. This pétition is based upon the 
fact that the appellant made large payments under the contract of sale, for 
the foreclosure of which the suit was brought, and upon the claim that the 
appeal was taken and prosecuted by him in good faith, and in the honest be- 
lief that his allégations of fraud in the making of the contract were well 
foimded. The record does show that the appellant made large payments 
under the contràcty and thàt he has made other large expenditnrès In the im- 
provement of the property which was the subject of the contract. It is also 
true that the sums remaining due from the appellant under the c6ntract were 
large. Thèse pa.yments the decree of the court below, which was entered on 
the 16th day of November, 1898, required to be made prior to January 1, 1899, 
in order that the rights and interêsts of the appellant in the property be saved, 
which were by the, decree otherwise forever foreclosed and ended, Under the 
circumstanees appeàring in the record, this court is of the opinion that it is 
équitable and Just,1;o allow the appellant until the Ist day of November, 1899, 
within which to make the payments required by t-be decree from vbich the apr 
peal is taken; and, aocordingly, it is ordered that the judgment of this court, 
entered herein qn the 2d day of October, 1899, be, and hereby is, so modified 
as to read: "Cajise remanded to the court below, with directions to substituts 
Jfor the Ist da,y of January, 1899, the Içt day of November, 1899, within which 
the payments therein provided for are permitted to be made, and, as so modifled, 
the decree is afflrmed." The pétition for a rehearing of the cause is denied. 

1 Rehearing denied November 22, 1899. 
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In re CAMP et al. (Circuit Court of Appeals, Fifth Circuit, Octoljer 25, 
1896.) No. 8.")2. Appeal from the District Court of the TJnlted States for the 
Nortliern District of Georgla. H. A. Hall, for B. T. Camp. Alexander & Vic- 
tor Smith, contra. Dismissed on stipulation of counsel, pursuant to the twen- 
tieth rule. See (D. C.) 91 Fed. 745. 



In re CAMP et al. (Circuit Court of Appeals, Fifth Circuit. October 24, 
1899.) No. 876. Appeal from the District Court of the United States for the 
Northern District of Georgla. Alex & Victor Smith, for Charles E. Caverly. 
H. A, Hall, contra. Dismissed on stipulation of counsel, pursuant to the 
twentieth rule. See (D, C.) 91 Fed. 745. 



CHUNG Kl FOON v. UNITED STATES. (Circuit Court of Appeals, Ninth 
Circuit. May 2, 1808.) No. 448. In Error to the District Court of the United 
States for the Northern District of California. Henry S. Foote, U. S. Atty. 
Dismissed, pursuant to the sixteenth rule. See (D. C.) 83 Fed. 143. 



CLARK V. NATIONAL BANK OF COMMERCE OF KANSAS CITY, MO. 
(Circuit Court of Appeals, Second Circuit. October 18, 1898.) In Error to the 
Circuit Court of the United States for the Northern District of New Yorlî. 
Charles A. Williams, for plaintifC in error. Doolittle & Hazard, for défendant 
in error. Dismissed on consent, pursuant to the twentieth rule. 



CLEMENT NAT. BANK v. HAYS et al. (Circuit Court of Appeals, Second 
Circuit. May 13, 1898.) Appeal from the Circuit Court of the United States 
for the District of Vermont. Charles A. Prouty, for appellant. Charles M. 
Wilds, for appellees. Dismissed on consent, pursuant to the twentieth rule. 



COX V. STBWART et al. (Circuit Court of Appeals, Seventh Circuit. June 
6, 1899.) No. 509. Dismissed per stipulation of counsel. 



COX V. STEWART et al. (Circuit Court of Appeals, Seventh Circuit. June 
6, 1899.) No. 570. Dismissed per stipulation of counsel. 



CRUIKSHANK v. BIDWELL. (Circuit Court of Appeals, Second Circuit. 
May 20, 1898.) No. 121. Appeal from the Circuit Court of the United States 
for the Southern District of New Yorlî. Davenport & Bull, for appellant. 
Henry L. Burnett, U. S. Atty., for appellee. Dismissed. See (C. C.) 80 
Fed. 7. 



DEL MONTE MINING & MILLING CO. v. LAST CHANCE MINING & 
MILLING CO. (Circuit Court of Appeals, Eighth Circuit. May 1, 1899.) No. 
651. Appeal from the Circuit Court of the United States for the District of 
Colorado. Charles S. Thomas and H. H. Lee, for appellant. Joël F. Vaile and 
H. M. Teller, for appellee. 

PER CURIAM. Afflrmed, wlth costs. See 31 O. C. A. 592, 88 Ped. 986. 
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In re DENNING. (Olreult Court of Appeals, Seventh Circuit October 3, 
1889.) No. 636. Docketed and dismisged, pursuaat to the slxteenth raie. 



Ex parte DICKEKSON.i (Circuit Court of Appeals, Fourth Circuit No- 
vember 10, 1809.) No. 342. Pétition for li udamus to settle bills o£ exceptions. 
Charles A. Moore, for petltloner. Pétition dismissed. 



ELECTRIC CAH CO. OP AMERICA v. HARTFORD & W. H. R. CO. (Cir- 
cuit Court df Appeals, Second Circuit. October 27, 1898.) No. 75. Appeal 
from tlie Circuit Court of the United States foi: the District of Connectlcut 
Frederick H. Betts, for appollant. Cbaiios B. Mltcbell, for appellee. Dis- 
missed by cousent, pursuant to tbe twentieth rule. 



B. S. GREELY CO. et al. v. SANDS. (Circuit Court Of Appeals, Second Cir- 
cuit. AprlLlS, 1898.) Appeal from the Circuit Court of the United States for 
the Southern District of New York. Eaton & Lewis, for appeihuits. Lock- 
wood & mu, for appellee. Dismissed on consent, pursuant to the twentieth 
rule. See 81 0. C. A. 424, 88 Fed. 130. 



FAYERWKATHER r. RITCH et al. (Circuit Court of Appeals,- Second Cir- 
cuit October 2G, ISiiS.) Appeal from the Circuit Court of the Dn'^ed States 
for the Soutbern District of New York. Roger M. Sherinan, for appellant. 
Wllll.im B. Hornblower and Howard A. Taylor, for appellees. Dismissed on 
motion of appellee. See (O. C.) 94 Fed. 1021. 



PENTON METALLIO MFG. CO. v. CHASE. (Circuit Court of Appeals, 
Second Circuit November 21, 18U8.) No. «5. Appeal from the Circuit Court 
of the United States for the Southern District of New York. Dickei-son & 
Brown, for appellant Kerr, Curtis & Page, for appellees. Dismissed on con- 
sent 



GOURD et al. r. UNITED STATES. (Circuit Court of Appeals, Second Cir- 
cuit October 27, 18U8.) Appeal from the Circuit Court of the Unltetl States 
for the Southern District of New York. Hartiey & Colemau; for appeliants. 
Uenry L. Burnett U. S. Atty. Dismissed on consent 



HAWKINS V. STATE LOAN & TRUST CO. (Circuit Court of Appeals, 
Nlnth Circuit October 2, 1890.) No. B.'i.'i. In Error to tlie Circuit fk)urt of 
the United States for the Southern District of California. John W. Kern and 
Diilon & Dunning, for plaintifiC in error. AV. P. Gardlner and WlUoughby Rod- 
man, for défendant In error. Dismissed, at cost of plalntiflf In error. See (O. 
C.) 79 Fed. 50. 



HILH V. KANSAS & T. COAL CO. (Circuit Court of Appeals, EIghth Cir- 
cuit May 9, 1899.) No. 1,165. lu Error to the Circuit Court of the United 
States for the Western District of Arkansas. T. P. Winchester, for plalntiflf 
In error. Adiel Sherwood, for défendant lu erïor. No opinion. Affirmed, witli 
Costa, on motion of the défendant in error. 

> Kebeariug deuied November 18, 1899. 
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HOLDEN V. UTAH & M. MACHIXERY CO. et al. (Circuit Court of Ap- 
peals, Bighth Circuit. May 9, 1899.) No. 1,167. In Brror to the Circuit Court 
of tlie United States for tlie District of Utah. C. W. Bennett and Robert 
Harlmess, for plaintiff in error. Charles E. Dey and Jolm A. Street, for de- 
fendants in error. Dismissed per stipulation of parties, witliout costs. See 
(C. C.) 82 Fed. 209. 



HOOD V. WALLACE. (Circuit Court of Appeals, Kightli Circuit. October 
30, 1899.) No. 1,222. In Error to tlie Circuit Court of the United States for 
the District of Kansas. For opinion below, sue 89 I^ed. 11. C. N. Sten-y 
(Eugène Hagan and I. E. Lambert, on the brief), for plaintiff in error. W. C. 
Cochran (J. JIcI). ïrimble and W. H. Wallace. on the brief), for défendant in 
error. E«fore CAUDWELL, SAXBOKX, and ÏHAYEK, Circuit Judges. 

THAYER, Circuit .Judge. ïhis case was submitted at the same time, by the 
same counsel, on the same argument, and iuvolves the same que.stions, which 
hâve been considered and decided in the preceding case of Lantry v. Wallace 
(C. C. A.) 97 Fed. 805. For the reasons stated in the opinion in that case, the 
judgment in the ',ase in hand is afllnued; Judge SAXBOKN dissentiug. 



HOOPER et al. v. TEKRILL et al. (Circuit Court of Appeals, Fifth Cir- 
cuit. November S, 3899.) No. 881. Appeal from the Circuit (^ourt of the 
United States for the Northern District of Georgia. W. H. Terrill, for appel- 
lees. Docketed and dismissed, pursuaut to the sixteeuth rule. 



lOWA CEN'l". liY. CO. V. CHIIISTIE. (Circuit Court of Appeals, Eighth 
Circuit. November (i, 18!i9.) No. 1,2(37. In Error to the Circuit Court of the 
United States for tlie Northern District of lovva. George W. Seevers and F. 
F. Dawley, for plaintiff in error. Heni-y llickel and E. H. Crocker, for défend- 
ant In error. Dismissed, with costs, per stipulation of the parties. 



JONES V. VENABLE et al. (Circuit Court of Appeals, Fourth Circuit. No- 
vember 11, 1899.) No. 345. Appeal from the Circuit ('ourt of the United 
States for the tîastern District of Virginia. L. L. Lewis, for appellees. Dock- 
eted and dismissed, pursuant to the sixteenth rule. 



THE J. P. DONALDSON. (Circuit Court of Appeals, Sixth Circuit. Oc- 
tober 8, 1808.) No. 19. Appeal from the Circ-iiit Court of tlio United States 
for the Eastern District of Michigan. Harvey D. Goulder, for appellant. F. 
H. Canflold, for appellec. No opinion. Keversed. 



KINNEAR V. BAUSMAN. (Circuit Com't of Appeals, Niuth Circuit. Sep- 
tember 12, 1890.) No. .543. Appeal from the Circuit C-ourt of the United 
-States for the Northern Division of tlie District of Washington. .lohn K. 
Kinnear, for appellant. F. Bausman in pro per. Dismissed per stipulation. 
See 24 C. C. A. 473, 79 Fed. 172. 



In re KERBY-DEXXIS CO. (Circuit Court of Appeals, Seveuth Circuit. 
Juue 14, 1899.) No. («J2. No opinion. Afiirmed. 
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KOOKSBY V. UNITED STATES. (Circuit Court o£ Appeals, Eiglitli Cir- 
cuit. May 2, 1899.) No. l,2t>5. '■■ lu. Error to the District Court of the United 
States for the Western District of Arkansas. James K. Barnes, for tlie United 
States. Docketed and dismissed, without costs to elther party, pursuant to 
tlie sixteenth rule. 



KUNSEMILLEK v. UNITED STATES. (Circuit Court of Appeals, Eiglith 
Circuit. May 2, 1899.) No. 1,080. In Error to tlie District Court of the United 
States for tlie District of Colorado. Charles Hartzell and George P. Stcele, 
for plalntlff in error. Greeley W. Whitford, for the United States. Dismissed, 
without costs to either party, pursuant to the twenty-third rule, for failure to 
print the record. 



LAWTON V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
May 1, 1899.) No. 1,0G7. In Error to the District Court of the United States 
for the District of Minnesota.- S. L. Pieree, for plaintifC in error. Robert G. 
Evans, for the United States. Dismissed, without costs to either party, on 
motion of défendant in error, pursuant to the twenty-third rule, for failure to 
print the record. 



McCAFFERTY et al. v. CBLI-UUCID OO. ; (Circuit Court of Appeals, Sec- 
ond Circuit. May 19, 1898.) Appeal from the Circuit Court of the Uuited 
States for the Eastern District of New York. John R. Bennett, for appellauts. 
Betts, Hyde & Betts, for appellee. Motion to dismiss denied. 



MACKIE V. BRICKYARD GOLD-MIN: CO. et al. (Circuit Court of Ap- 
peals, Eighth Circuit. October 30, 1899.) No. 1,190. Appeal from the Cir- 
cuit Court of the United States for the District of Utah. A. T. Schroeder, for 
appellant. Henry Rives and James M. Denny, for appellees. Dismissed per 
stipulation of the parties. 



Ex parte MARTIN. (Circuit Court of Appeals, Eighth Circuit, May 24, 
1899.) No. 1,211. Appeal from the United States Court of Appeals of the In- 
dian Territory. Yancey Lewis, C. B. Stuart, W. T. Hutchings, J. H. Gordon, 
and P. C. West, for appellant P. L. Soper, for appellee. Dismissed, with 
costs, for want of jurisdiction. 



MICHAELIS et al. v. lARKIN et al. (Circuit Court of Appeals, Eighth 
Circuit. May 1, 1899.) No. 1,247. Appeal from tlie Circuit Court of the 
United States for the Eastern District of Missouri. O'Neill Eyan, for appel- 
îants. Dismissed, with costs. See (C. C.) 91 Fed. 778. 



MICHIGAN SAYINGS & LOAN ASS'N v. LOEB et al. (Circuit Court of 
Appeals, Fifth Circuit. November 20, i899.) No. 855. Appeal from the Cir- 
cuit Court of the Uuited States for the Northern District of Texas. Emmett 
Ohambers and O. W. Starling, for appellant. D. A. Eldridge and S. W. Mar- 
shall for appellee. Dismissed on stipulation of counsel. 
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MINNEWATJKON BANK v. HANWAY. (Circuit Court of Appeals, Eiglith 
Circuit. September 18, 1809.) No. 1,326. In Error to the Circuit Court of the 
"United States for tlie District of North Daliota. Jolm A. Watson, for défend- 
ant lu error. Uoclieted and dismissed, with costs, pursuant to tlie sixteenth 
rule. 



MONROE et al. v. NOBLE. (Circuit Court of Appeals, Eiglith Circuit. May 
2, 1899.) No. 1,228. In Error to the Circuit Court of the United States for the 
VVestern District of Arlsansas. Joseph M. Hill and James Brizzolara, for plaln- 
tiffs in error. Ira D. Oglesby, for défendant in error. Dismissed, witli costs, 
per stipulation of parties. 



MORRIS V. CLARK et al. (Circuit Court of Appeals, Eifth Circuit. De- 
cember 5, 1899.) No. 809. Appeal from the Circuit Court of the United States 
for the Northern District of Texas. Dismissed for want of prosecutioa. 



MORTENSEN et al. t. BACON et al. (Circuit Court of Appeals, Eighth 
Circuit. September 11, 1899.) No. 1,319. Appeal from the Circuit Court of 
the United States for the District of Wyoming. Edward D. Upham, for ap- 
pellees. Doclseted and dismissed, with costs, pursuant to the sixteenth rule. 



MOTT V. SABRE. (Circuit Court of Appeals, Second Circuit. October 25, 
1898.) No. 00. In Error to the Circuit Court of the United States for the 
District of Vermont. Hiram M. Mott, for plaintifi; in error. F. W. McCet- 
trick, for défendant in error. Dismissed by consent, pursuant to the twentieth 
rule. See (C. C.) 88 Fed. 780. 



MUTUAL LIFE INS. CD. OF NEW YORK v. ALLEN. (Circuit Court of 
Appeals, Ninth Circuit. October 2, 1899.) No. 519. In Error to the Circuit 
Court of the United States for the Northern Division of the District of Wash- 
ington. Edward Lyman Short, John B. Allen, and R. C. Strudwick (Struve, 
Allen, Hughes & McMicken and Strudwick & Peters, of counsel), for plain- 
tiff In error. Allen & Allen, for défendant in error. Before GILBERT and 
ROSS, Circuit Judges, and HAWLEY, District Judge. 

HAWLEY, District Judge. This is an action brought upon two policies of 
Insurance on the life of Samuel B. Stewart, each for the sum of $2,500. One 
premium was paid on each policy when delivered. No other premiums were 
ever paid. The pleadings in this case, as to forfeiture, are similar to the case 
of Insurance Co. v. Sears (C. C. A.) 97 Fed. 98(i. The court sustained a demur- 
rer to the answer, and rendered judgment in favor of défendant in error for 
^5,091, with interest and costs. Upon the légal principles announced in Insur- 
ance Co. V. Hill, Id. 2(>3, and authorities there cited, the judgment of the circuit 
court is afflrmed, with costs. 



MUTUAL LIFE INS. CO. OF NEW YORK v. COHEN. (Circuit Court of 
Appeals, Ninth Circuit. October 2, 1899.) No. 539. In Error to the Circuit 
Court of the United States for the Western Division of the District of Wash- 
ington. Edward Lyman Short and John B. Allen (Struve, Allen, Huglies & 
McMicken, of counsel), for plaintifC in error. S. Warburton, for défendant li? 
.error. Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Distrlc*' 
Judge. 
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HAWLEY, District Judge. Tliis action is brought upon a policy of Insur- 
ance issued to Ailexander Oohen Juûe 10, 1885, for $3,000, made payable, in 
case of his death, to hls wife, Fine Oohen, tlie défendant in error lierein. In- 
dorsed and printed upon the notice of tlie appiication for tlie policy is tlie follow- 
Ing notice to applicants and policy, holders; "Xo policy holder must expect to 
5)e notifled when liis premium will be due. It is tlie praetice of the conipany 
to send thèse notices as reminders, when tlie address is known; but no re- 
sponsibility is assumed on the part of the company in conséquence of their 
nonreeeption." . AU tlie premiums upon this policy, were paid up to June 11. 
1892, and one-half of the annual premium due toi the year commencing on 
that day was paid. No other premiunie were paid. Alexander Cohen died 
Septeiiiber 21, 1897. Judgment was rendered in favor of défendant In error 
for $2,671.41. The tacts alleged in the pleadings, and the niling of the court 
thereon, bring the case within the princlples aniiounced in Insurance Co. v. 
Hill (C. C. A.) i>7 Fed. 263; and upon the authority of that case, and of the 
iu'.thorities cited therein, the judgment of the circuit court is afSrmed, with 
costs. 



MUTUAL LIFE INS. CO. OF NEW YOEK v. SEARS. (Circuit Court of 
Appeals, Ninth Circuit. October 2, 1809.) No. 541. In Error to the Circuit 
Court of the United States for the Western Division of the District of Wash- 
ington. Edward LjTiian Short ^ ahd John B. Allen (Strave, Allen, Hughes & 
McMiclien, of counsèlj,' for piaintiff in error. S. Warburton, for défendant in 
error. Before GILBERT and ROSS, Circuit Judges, and HAWLEY, District 
Judge. 

HAWLEY, District JUdge. The facts in this case, in so far as they bear 
upon the question of the policy of Insurance herein sued upon, being a New 
York contract and governed by the laws of that state as. to the forfeiture of 
tlie policy, are identleal with thë faCts presented in Insurance Oo. v. Hill (C. C. 
A.) 97 Fed. 263. The other tacts presented by the pleadings are as follows: 
On May 18, 1891, th^ Mutual Life Insurance Cotapany of New York issued a 
policy of insurànce upon the llfè' of Stephen P. Sears in the stim of $10,000, 
upon which an annual premium of $491 was to be paid for IQ years. Sears paid 
the first premium upon the delivery of the policy in 1891. He paid the second 
premium when due, May 18, 1892; and the policy by its terms then became an 
pperative and blndlng contract bet^een the parties. He never paid any other 
premium, or àny part or portion thereof. Owing to hls failure to pay any 
f urther premium, tlie Insurance company decl^red the policy lapsed, f orfelted, 
and void, and so entered it upon its books and recoiiis. After Sears failed to 
pay the annual premium due May 18, 1893, and after he was Informetl that 
sàid policy had been by the insurànce company declared lapsed and void for 
nonpayment of thë premium, an agent of the insvrance company applled to him 
to make restoration of said policy, by making payinent of said defaulted pre- 
ïùium; Tint Sears refused to make such payment, and electéd to bave the policy 
térininated, and fér this rea son the' insurànce cotapany never took any further 
Stèps in relation to the policy, by way of notice or othervvïse, in order to efCect 
tlie cancellation and termination thereof. On March 30, 1898, Sears died. Prlor 
to his death he rnade his will, appointing his wife, Bessie P. Sears, executrix 
of his estate. This will. was admitted to probate April 30,' 188?, and tlie ex- 
ecutrix appointed thereunder duly qualified and entered upon her duties. On 
June 14, 1898, the executrix notifled the Insurance company of Sears' death, 
inciosing due and sufSeient proofs thereof. On Jime 23, 1898, she received a 
reply from the company, acknowledglng reeeipt of the notice and proofs of 
death. On September 19, 1898, she comnienced this action. Upon thèse facts, 
admitted by the pleadings, it is clear that the court did not err in sustaining 
the demurrer to the ansvver, and rendering judgment in f avor of the execu- 
trix for $7,448.94, with interest and costs. There was no issue raised by the 
pleadiugs. The parties could .«sot waive the provisions of the statute of New 
York, which expressed the conditions upon which the policy might be for- 
feited for nonpayment of premiums. The New York statute has been regarded 
as Indicative of the législative will and intent that life insurànce compauies 
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should be deprived of the power to déclare poUcies forfeîted for nonpaymeni 
of premiums, except in the mode preserlbed by the statute. Upon the authority 
of Insurance Co. v. Hill, and of the authorities there cited, the judgment ot 
the circuit court is affirmed, with costs. 



XIVER V. KOCKWELL. (Circuit Court of Appeals, Fourth Circuit Novem- 
ber 15, 1899.) No. 323. In Brror to the Circuit Court of the United States 
for the District of South Oarolina. W. S. Monteith, for plaintiff in error. Abial 
Lathrop, TJ. S. Atty., and B. A. Hagood, Asst. U. S. Atty., for défendant in 
error. Dismissed on agreement of counsel. 



NONEMANN v. UNITED SïATES. (Circuit Court of Appeals, Ninth Circuit. 
November 7, 1898.) No. 489. Appeal from the District Court of the United 
States for the Northern District of California. Hemy S. Foote, U. S. Atty. 
Dismissed, pursuant to the sixteenth rule. 



NORTON et al. v. SANDS et al. (Circuit Court of Appeals, Bightli Circuit. 
May 4, 1899.) No. 1,155. Appeal from the Circuit Court of the United States 
for the District of Colorado. L. N. Cuthbert, for appeliants. WestbroolJ S. 
Declier and S. D. Walling, for appellees. Dismissed for waut of jurisdictiou. 



O'NEILL V. UNITED STATES. (Circuit Court of Appeals, Elghth Circuit. 
May 2, 1899.) No. 1,048. In Error to the District Court of the United States 
for the Eastern District of Missouri. Edward A. Rozier, for the United 
States. Dismissed, without cost to either party, on motion of défendant in 
error, pursuant to the twenty-third rule, for failure to print the record. 



PHŒNIX INS. CO. OF NORTH DAKOTA v. HANWAY. (Circuit Court 
of Appeals, Eighth Circuit. September 18, 1899.) No. 1,325. In Error to the 
Circuit Court of the United States for the District of North Dakota, John A. 
Watson, for défendant in error. Docketed and dismissed, with costs, pursuant 
to the sixteenth rule. 



KOUSELL V. UNITED STATES. (Circuit Court of Appeals. Eighth Circuit. 
May 2, 1899.) No. 1,264. In Error to the District Court of the United States 
for the District of Kansas. F. M. McHale and Oscar E. Learnard, for plaintiff 
in error. Motion of plaintiff in error for leave to file and docliet record denied, 
and writ of error dismissed, without costs to either party. 



SECURITY TRUST CO. v. DODD et al. (Circuit Court of Appeals, Eighth 
Circuit. May 19, 1899.) No. 916. In Error to the Circuit Court of the United 
States for the District of Minnesota. Edmund S. Durment, for plaintiff in 
error. .Tames E. Markham, for défendants in error. No opinion. Affirmed, 
with costs. See 27 C. C. A. 685, 82 Fed. 1005. 



SMITH V. MERIDEN BRITANNIA CO. (Circuit Court of Appeals, Second 
Circuit. November 18, 1809.) No. 50. Appeal from the Cii'cuit Court of the 
United States for the District of Connecticut. J. E. Maynadier, for appellant 
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John P. Bartiètt and George A. Fay, for appellee. Beforè WALL ACE, LA- 
COMBE, and SHIPMAN, Circuit Judges. Affirmed on opinion of court below. 
(C. 0.) 92Fed* 1003. 



SMITH V. TILLINGHAST. BLAIR v. SAME. (Circuit Court of Appeals, 
Nintli Circuit. September 12, 1899.), Nos. 511, 512. Appeals from tlie Circuit 
Court of the United States for the Western Division of the District of Wasli- 
ington. T.. W. Hammond, for plaintlff. P. Tillinghast, in pro. per. Dismissed, 
wlth costs. 



THE SOUTH PORTLAND. (Circuit Court of Appeals, Ninth Circuit.) No. 
523. Appeal from the District Court of the United States for the Northern Di- 
vision of the Diietrlct of AVashington. Metcalf & Jurey, for appellants. P. D. 
Hughes, for appellees. Dismissed, with costs and interest and 10 per cent. 
damagèS; pursuànt to Rule SO, §4, on amounts found due by decree of district 
court. See 95 Fed. 295. 



STROWGER AUTOMATIC TEL. EXOH. v. AUTOMATIC TEL. EXCH. 
CO., Limited. : (Circuit Court of Appeals, Seventh Circuit. June 13, 1899.) No. 
583. Dismissed per stipulation of counsel. 



THOMSON-HOUSTON ELECTRIC CO. v. UNION RY. CO. et al. (Circuit 
Court of Appeals, Second Circuit. October 29, 1898.) No. 76. Appeal from the 
Circuit Court of the United States for the Southern District of New York. 
Frédéric H. Bétts', for appéllant. Charles B. Mltchell, for appellees. Dismissed 
on consent 



UNION PAC. RY. CO. et al. v. CHICAGO, B. & Q. R. CO. (Circuit Court 
of Appeals, ;Elghth Circuit. May 8,. 1899.) No. 1,154. Appeal from the Cir- 
cuit Court of the United States for the District of Nebraska. ■ William R. Kelly, 
John N. Baldwin, and G. M. Latnbertson, for appellapts. Charles J. Greene 
and Ralph W. Brêckenridge. for appellee. No opinion. Affirmed, with costs, 
by à divided court. See (0. C.) 74 Fed. 989. 



UNITED STATES v. APGAR et al. (Circuit Court of Appeals, Second Cir- 
cuits November9, 1898.) No. 2. Appeal from the Circuit Court of the United 
Stateis for the Southern District of New York. Henry L. Burnett, U. S. Atty. 
Comstock & Brown, for appellees. No opinion. Affirmed. 



UNITED STAGES et al. v. ATASKA PACIvERS' ASS'N et al. (Circuit 
Court of Appeals, Ninth Circuit.) No. 437. Appeal from the Circuit Court 
of the United States for the Distriet of Washington. Wilson R. Gay, for the 
'United States. C. W. Dorr, for appellees. Dismissed. 



UNITED STATES v. BOKER et al. (Circuit Court of Appeals, Second Cir- 
cuit. NovernI>er 6. 1S99.) No. 23. Appeal from the Circuit Court of the 
Uuited States for the Southern District of New York. Henry C. Platt, for the 
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United States. Albert Comstock, for appellees. Before WALLACE, LA- 
COMBE, and SHIPMAN, Circuit Judges. No opinion. Attlrmed in open 
court. See (0. G.) 80 Fed. 119; (C. C.) 90 Fed. 804; (0. 0. A.) 97 Fed. 205. 



UNITED STATES v. DUNHAM et al. (Circuit Court of Appeals, Second 
Circuit. October 28, 1898.) No. 80. Appeal from the Circuit Court of the 
United States for the District of Connecticut. Charles W. Comstock, U. S. 
Atty. Comstock & Bro'Wii, for appellees. Dismlssed, because appeal was not 
taken in titne. 



United STÀTES v. LESSOR et ai. (Circuit Court of Appeals, Second Cir- 
cuit. May 25, 1898.) Appeal from the Circuit Court of the United States for 
the Southern District of New York. Henry L. Burnett, U. S. Atty. Hartley 
& Coleman, for appellee. Dismissed on consent, pursuant to the twentieth rule. 
See (C. g.).89 Fed. 197. 



UNITED STATES v. MEECK & CO. (Circuit Court of Appeals, Second Cir- 
cuit. November 16, 1899.) No. 63. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Henry O. Platt, for the 
United States. Before WALLACE. LACOMBB, and SHIPMAN, Circuit Judges. 
No opinion. Afflrmed in open court. See (O. C.) 91 Fed. 639. 641. 



UNITED STATES v. KOBBINS. (Circuit Court of Appeals, Second Circuit. 
November 6, 1899.) No. 21. Appeal from the Circuit Court of the United States 
for the Southern District of New York. Henry O. Platt, for the United States. 
Wm. Wickham , Smith, for appeUee. Before WALLACE, LAOOMBE, and 
SHIPMAN, Circuit Judges. No opinion. Afflrmed in open court. See (0. C.) 
90. Fed. 805. 



UNITED STATES v. WAGNER et al. (Circuit Court of Appeals, Second 
Circuit. April 19, 1898.) Appeal from the Circuit Court of the United States 
for the Southern District of New York. Henry L. Burnett, U. S. Atty. Hartley 
& Coleman, for appellees. Dismissed on consent, pursuant to the twentieth 
rule. 



In re VIETOR et al. (Circuit Court of Appeals, Second Circuit. November 3, 
1899.) No. 20. Appeal from the District Court of the United States for the 
Southern District of New York. James L. Bishop, for appellants. Alexander 
Blumenstell and Harry A. Avery, for appellees. Before WALLACE, LA- 
GOMBE, and SHIPMAN, Cfecuit Judges. No opinion. Affimied in open court. 



VILLAGE OF READS v. SAGE. (Circuit Court of Appeals, Eighth Circuit. 
May 10, 1899.) No. 1,181. In Error to the Circuit Court of the United States 
for the District of Minnesota. S. L. Campbell and C. L. Campbell, for plaintiff 
in error. Owen Morris and George H. Selover, for défendant in error. Dis- 
missed, pursuant to the twenty-third rule, for failure to print the record. 
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WAGNER TYPEWRITBR CO. v. WATKINS et al. (Circuit Court of Ap- 
peals, Second Circuit. February 24, 1898.) Appeal frôm' the Circuit Court of 
the United States for the Southern District of New York. Arthur v. Briesen, 
for appellant. Carter, Hughes & Dwight, for appellees. Dlsmissed on consent, 
pursuant to the twentieth rule. See (0. O.) 84 Fed. 57. 



WARNER w PBNOYER. (Circuit Court qf Appeals,. Second Circuit. Janu- 
ary 18, 1898.) No. 82. Appeal from the Circuit Court of the United States for 
the Northern District of New Yorli. Reynolds, Stanchfleld & Collin, for appel- 
lant. Charles M. Woodward, for appellee. Dismissed as to the appellees, 
Nivison's exécutrices, by consent, pursuant to the twentieth rule. See (G. O.) 
82 Fed. 181, 33 C. C. A. 222, 91 Fed. 587. 



WINTHROP et al. v. STEWART et al. (Circuit Court of Appeals, Seventh 
Circuit June 6, 1899.) No. 571. Dismissed per stipulation of counsel. 



WOODWORTH V. NATIONAL BANK OF COMMERCE OF KANSAS CITY, 
MO. (Circuit Court of Appeals, Second Citcuit. May 18, 1898.) In Errer to 
the Circuit Court of the United States for the Northern District of New York. 
Cogswell & Cogswell, for plaiutiff in error. Doolittle & Hazard, for défendant 
in error. Dismissed by consent, pursuant to the twentieth rule. 



A. B. DIGK CO. V. HAWTHORNE et al. (Circuit Court, S. D. New York. 
October 12, 1899.) Motion for Preliminary Injunction. Richard N. Dyer, for 
the motion. William A. Jones, Jr., opposed. ii. j: 

LACOMBE, Circuit Judge. The circumstance that complainants dld not 
put their notice of restriction upon the outside of the packages sold in Eng- 
land materially weakens their position upon this application, because the affi- 
davits presented by the défendants create.a conflict of testlmony, and this court 
does not, as a rule, grant a preliminary injunction where there is such con- 
flict Nevérthéless, the court is strpngly liersuaded that, ^Ithough the affl- 
davit of the purchaser In England Is a plausible one, it wiU turn ont, when 
testlmony is takèn and tlie Mght of eross-examinatlon exereised, that he had 
good reason to believe that the complainants unlformly restricted the usé ôf 
their goods sold In England, so as to forbid their resale in the United States. 
The care with which this IndivlduaVs affldavlt is framed seems to indlcate that 
cross-examlnatlon may be expeeted to elloit testlmony favorable to the com- 
plainants. The application for preliminary Injunction, theréfore, will be de- 
nied, upon the condition that défendants file each month a sworn statement of 
the sale of ftny of the paper descrlbed In the movlng affldavlts, with names 
and addressep of purchasers, and priées pald. 



HABTMAN et al. v. RHEINSTROM çt al. 
(Circuit Court, S. D. New York. November 6, 1899.) 

EqUITT— TAKING TjiSTIMONT. 

Max J. Kohler, for the motion. 

HarrisoD, Seasongood & Edwards, opposed. 

ÎjACOMBE, Circuit Judge. Ever since Arnold v. Chesebrough (C. C.) 35 
Fed. 10, it bas been well-settled praetice In this district to take testlmony In 
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equity causes, either under the niles before an examiner, standing or spécial, 
or, wliere the spécial circumstanees therein set forth exist, under section 863, 
Rev. St. U. S.; and tliat section is not restricted to causes at issue. Its 
pliraseology is, "Any civil cause depending in a district or circuit court." 
Many of the objections interposed are prématuré. They relate, uot to the is- 
suing of the subpœna, but to questions -which it is expeeted will be put to 
the witnesses when they appear. The other technieal objections, save such 
as are withdrawn, seem to be wlthout merit. The court is satished, however. 
that the défendants hâve acted in entire good faith, and with no intention to 
disobey the process of the court. The motion to punish for contempt is there- 
fore denied. Tlie witnesses, however, must attend within ten days, with the 
books ealled for, except the one which the governmeut requires tlïem to keep, 
and, upon being questioned, may interiwse whatever objections they may be 
advised, which will then be passed upon by the court. It is not intended by 
this décision to iutimate that the books and papers brouglit in obédience to 
the subpœna are to be open to inspection of défendants' counsel uutil sueh 
question is raised and passed upon by the court separately as to each. 



HORWITZ et. al. v. GROSS. (Circuit Court. E. D. Pennsylvania. Decem- 
ber 7, 1899.) No. 45. In Equity. Motion to adjudge plea insullleient Geo. 
T. Bispham and Gross Horwitz, for complainants. Richard C. Dale aud Frank 
P. Prichard, for respondent. 

McPHERSON, District Judge. I think this motion must prevail. Neither 
the interest of Mrs. Maria Horwitz, nor of her children, nor of Mrs. Osier,— 
whether such interest be vested or contingent,— will be affected by the decree 
that is now sought for, and I am unable. therefore, to regard tliem as neces- 
sary parties. It might, perhaps, be proper to join them ail, or somo of them, 
at least; but, as such Joinder would deprive the court of jurisdiction, it should 
not be made. Tbe complainants will be allowed to go on with the suit against 
the présent défendant alone. If he should be removed from the trust that he 
now holds for the complainants, and if this court should undertake to appoint 
his successor, it may then be necessary to give notice to some, or ail, of the 
parties having vested or contingent interests in remainder, in order that they 
may be heai-d coneerning the appointmeut. But this is a separate matter, and 
need not now be considered. The plea is adjudged insufflcient, and the de- 
fendant is directed to answer the bill within 20 days. 



MARQUAND v. FEDERAL STEEL CO. (Circuit Court. S. D. New York. 
September 11, 1899.) Lamb & Voss (Joseph F. Daly, of counsel), for com- 
plainant. Stetson, Jennings & Russell (Charles MacVeagh, of counsel), for de- 
fendant. 

THOMAS, District Judge. In the above action it has been determined that 
the statute requires that dividends must be paid during the month of January 
succeeding the end of the fiscal year, "unless some spécifie day or days for 
that purpose lie Hxed iu its charter oi' by-laws, and, in that case, then on the 
days so fixed," etc. (C. C.) 95 Fed. 725. The charter provides tViat the divi- 
dend upon the common stock sliall be declared "after the close of any fiscal 
year." This provision controls the power of tbe directors to amend the by- 
laws fixing spécifie days for the déclaration of dividends in the common stock. 
But nothing stands in the way of the exercise of sueh power as regards the 
preferred stock. It appears that the by-laws of the Fédéral Steel Company 
liave been amended, legally, so as to provide spécifie days for the déclaration 
of dividends upon the preferred stock. This is a fuU complianee with the 
opinion of the court, and should resuit in a modification of the injunction, so 
as to permit the payment of dividends on the preferred stock. 
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PELZER V. Z. L. PARMELBE & CO. (Circuit Court, S. D. Califomla. Oc- 
tober 30, 1S99.) ïliis is a suit in equity by William Pelzer against Z. L. Par- 
melee & Co. for infringement of a patent. On demurrer to bill. Graves, 
O'Melveny & Shankland, for plaintlff. Mulford & PoUard, for défendant. 

WBLLBORN; District Judge. For reasons a'sslgned In an opinion this day 
filed in Pelzer v. Meyberg (C. C; No. 865) 97 Ped. 969, the demurrer in the 
suit fli'st above mentioned Is sustalned, and the eomplamant allowed 30 days 
to amend, if It shall be so advlsed. 



End of Cases in Vol. 97. 



